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33 All. 1 (=6 I. C. 891). 

APPELLATE CIVIL. 

Before Sir John Stanley^ Knight, Chief Justice, and Mr. Justice Griffin. 


Chiranji Lal (Defendant) v. Kehri Singh (Plaintiff)* 

[7th June, 1910.] 

Civil and Peveiwe CouriB — JuriadictionSuit to set aside decree of Revenue Court — 
Maitera within exclusive jurisdiction of Revenue Court. 

Held, that no suit can be entertained by a Civil Court for the purpose of setting 
aside a decree of a Court of Revenue in a matter as to which the latter Court 
has exclusive jurisdiction. Keshah Deo v. Bahoti (1) and Kiahen Sahai v. 
Bakhtawar Singh (2) referred. 

The facts of this case were as follows : — 

The defendant, who was a recorded proprietor, obtained decrees 
for proBts from the Revenue Court on the 19th Juno, 1905, and the 
Isb September, 1905, against the plaintiff and realized the money due 
under the decrees. The plaintiff then brought the present suit in the 
Civil Coirrt and prayed (1) for a declaration that the defendant was not 
entitled bo any profits for the land in suit, and (2), that the decrees of the 
Revenue Court dated the 19bh June 1905, and the Isb September, 1905, 
be declared null and void and be set aside, and the amount decreed as 
profits be refunded. The Court of first instance granted the first prayer ; 
but on appeal the lower appellate Court decreed the whole suit. The 
defendant preferred a second appeal as to this second relief only. 

• Second Appeal No. *178 of 1909 from a decree of H, W. Lyle, District Judge of 
Agra, dated the 17th of March, 1909, modifying a decree of Lakshmi Narayan, Munsif 
of Agra, dated the Slst of October, 1908. 

(1) S. A. No. 883 of 1905, decided on (2) (1898) I. L, B. 20 All. 237. 
the 30th of November, 1906. 
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Babu Piari Lai Banerji (for Babu Durga Oharan Banerji)^ for the 
appellant : — • 

Under section 201 of tbo Tenancy Act, all that the Civil Court could 
do was to declare the right of the plaintiff. The [2] Liegislature only 
reserved to the unsuccessful party in the Bevenue Court, the right to get 
his title declared by a Civil Court. When there was no question of fraud, 
a Civil Court could not set aside a decree of a competent Revenue Court 
in a matter within its exclusive )urisdiction. He relied on Keshab Deo v. 
Bahori (1) and Bai Krishn Ghand v. Mahadeo Singh (2). Ho further 
contended that the money which was realized under a decree of a com- 
petent Court could not be refunded. The Civil Court could only declare 
the plaintiff's right and not order any restitution consequential to the 
declaration. It had no jurisdiction to set aside the Revenue Court's 
decree, much less could it pass a decree for the refund of the money paid 
under the Revenue Court’s decree. He relied on Marriot v. Hampton (3) 
and Kishen Sahai v. Bakhtawar Singh (4). 

Munsbi Govind Prasadt for the respondent : — 

When the very basis of the Revenue Court’s decree was taken away 
by the Civil Court's declaration that the i^laintiff was not entitled to the 
profits, then the Civil Court was competent to decree by way of refund 
the amount which had been improperly realized under a wrong decree. Ha 
cited Jogesh Chunder DuU v. Kali Churn Dutt (5) and Shama Purshad 
Boy Ghowderxj v. Huiro Purshad Boy Ghowdery (6). 

Babu Piari Lai Banerji was not heard in reply. 

StanTjEY, C.J., and Griffin, J.: — The plaintiff in the suit out of 
which this appeal has arisen prayed for a declaration that the defendants 
wore not entitled to any portion of a piece of land entered as holding No. 3 
in the khewat of a village and also to have two decrees of the Revenue 
Court, dated respectively the 19th of June, 1905, and the 1st September, 
1906, set aside and declared void, and for an order that the defendant 
No. 1 should be ordered to refund to the plaintiff two sums of money 
paid to him under and by virtue of the said decrees of the Revenue Court. 

The Court of first instance passed a decree in favour of the plaintiff 
in regard to the declaration as to title asked for. bub dismissed his claim 

in other respects. . 

[3] Upon appeal the lower appellate Court give a decree to the plain- 
tiff in the terms of bis claim. nut 

This second appeal has been porferred, and it is contended before us 

that the Civil Court has no jurisdiction to set aside decrees passed by the 
Revenue Court under the powers conferred on them by the Agra Tenancy 
Act. It appears bo us that this contention is well founded. If we were 
to onberbain suits to set aside decrees of the Revenue Courts, we should 
bo bringing the Civil Courts into direct autagonism with the Revenue 

Courts. In certain matters the Agra Tenancy Act has provided that the 

Revenue Courts shall have exclusive jurisdiction, and it is nob within the 
nowor of Civil Courts to interfere with the decrees of the Revenue Courts, 
whicli have been passed in matters exclusively within the juris^obion of 
tboReve^uo Co'arfcs. This was so hold by a Bench of this Court, of 
which one of us was a member in the unroporbod case of Kesnao 


(1) S. A. No. 883 of 1905 ileoidcd on 

l-ho of Novotnbor, 1006. 

(2) Wookly Nolos. 1901, i). 49. 

(3) (1797) 2 Smith Ij.O. lOth l^idn. 409. 


(4) (1R9K) I. Tj. R. 90 All. 297. 

(5) (1877) I. U R. 3 Ga\. 80. 
(G) (1865) lO Moo. I. A. 203. 
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Deo V. Bahori (1). Tha facts of that case were similar to those 
before us now, and in the judgment we find the following passage : — 
“ In our opinion this suit has been misconceived. The plaintiff asked 
the Civil Court to set aside a decree of the Revenue Court in a matter 
as to which the Revenue Court had exclusive jurisdiction. We are 
of opinion that such a suit could not be entertained by the Civil Court.’ 
We would also refer to the case of Kishen Safiai v. Bakhtawar Singh (2), 
We therefore allow this appeal. We set aside the decree of the lower 
appellate court and restore the decree of the court of first instance with 
costs in this Court and also in the lower appellate court. 

Appeal decreed. 
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S8 All. 4 (6 I. C. 793=7 A. L. 815.) 

[4] APPELLATE CIVIL. 

Before Sir John Stanleut Knight* Chief Justice* and Mr. Justice Griffin. 

Madho Ram {Defendant) v. Durga Prasad {Plaintiff). * 

[7th June, 1910.] 

Act No. XXVI of 1881 {Negotiahle Instruments Act)* section 93 — Want of notice of 
dishovtour — Whether damage caused by reasoYk of such want of notice— ^Burden of proof. 

In a »uit by intermediate endorserii of a hundi against earlier endorsers, the 
ooart found that the hnndi had not been presented for payment within a reason- 
able time and the notice ol dishonour was not given. Held that it lay upon the 
plaintiffs to prove that the defendants could not suSor damage by reason of 
want of notice of dishonour; not upon the defendants to prove that they bad 
suffered damage. Moti Lai v. Moti Lai (3) followed. 

[Fol: 39 All. 361.3 

The facts of this case were as follows : — 

AH Sajjad and Kanhaiya Lai drew a hundi for Rs. 806 on Lachman 
Das and Piari Lai in favour of Ismail and Tayab Ali. The hundi was 
drawn on the 10th November, 1903. The hundi was endorsed by Ismail 
and Tayab Ali in favour of Madho Ram and Gopal Das, appellants in the 
case. Madho Ram and Gopal Das transferred it to Mata Dm and Durga 
Prasad, the plaintiffs respondents. The hundi passed through the hands 
of the following in order : — 

1. Mata Din and Durga Prasad. 

2. Thakur Prasad and Ganga Prasad. 

3. Prabhu Dayal and Sham Lai. 

4. Kodar Nath and Babu Ijal. 

5. Shoo Dat and Banarsi Das. 

All these transfers took place between the lOth and 16th of Novem- 
ber, 1903. The last holders sent the hundi to their agent at Calcutta for 
recovery of money. The hundi was dishonoured, as the business of the 
drawees had failed. It was presented after three months and some days 
and after dishonour returned to the last endorsees Sheo Dat and Banarsi 
Das. They realized the money from Kedar Nath and Babu Lai, and the 

•Second Appeal No. llll of 1909 from a decree of Mahammad Sitaj-ud-din, Judge, 
Small Cause Goucb of Oasvupoto, dated the 11th of August. i909, tevorsing a docceo of 
Uamid Hasan, Munsif of Eatehput, dated the 15tb of May, 1908. 

(1) S. A. No. 883 of 1905, decided on (2) (1898) I. D. R. 20 All. 237. 
the 30th November, 1900. (3) (1883) I. Li. R. 6 All. 78. 
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latter in their turn from Prabhu Dayal and Sham Lai who brought a suit 
on the hundi against their endorsers and the drawers and the payees. 

The Munsif decreed the suit against the drawers, the payees and 
the first three sets of endorsees. The payees appealed and [fi] the 
suit against them was dismissed as the hundi had not been presented 
within three months and no notice of dishonour had been given to them. 
Prabhu Dayal and Sham Lai realized the money from Mata Din and 


Durga Prasad. 

This was a suit by Durga Prasad to recover the money from Madho 

Ham and Gopal Das and the drawers. 

The defence was that the hundi was not presented in time and that 
no nobico of dishonour was given. The first court gave effect to these 
pleas and dismissed the suit. The lower appellate court considered the 
question how far the respondents had suffered loss by reason of want of 
notice of dishonour and held that they had failed to prove loss by reason 
of want of notice and decreed the suit. 

The defendants appealed. 

Babu Ourga Gharan Banerjit for the appellants, contended that it 
was for the plaintiffs to prove that the defendants had not suffered any 
loss through want of notice and not for the defendant to prove that they 
had suffered loss. He cited Uoti Bal v. Moti Lai (1). Amiruddi Bepari 
V. Bahadoor Khan (2), section 98 of the Negotiable Instruments Act, 
Jambii Ramasioamy Bhagavathar v. Sundararaja Cheiti (3) and Aikaran 

Baid V. Piyar Bux (1). 

It was for the bolder to give notice of dishonour. 


Munshi Damodnr Das» for the respondents, submitted that in the 
cases referred to by the appellants, the plaintiffs were the holders of the 
hundis. It was not so in this case. The person in possession for the time 
being was the ouo bo give notice. An endorsee could nob know that a 
hundi had been dishonoured. He cited Subramanian CheUg v. Ataga^pa 

C. J., and Griffin, J. : —This appeal arises out of a suit 
brought by intermediate endorsers of a hundi against earlier endorsers and 
the drawers of the hundi to recover the amount paid by them to the holder 
of the hundi The court of first instance dismissed the plaintiff s claim, 
finding that the hundi was not presented for payment within a reasonable 
time and that notice of dishonour was not given. It also held, m ac- 
cordance [6] with the ruling in Moti Lai v. Moti Lai (1), that in a o^se °f 
the kind the onus lies upon the plaintiffs to prove t^at the 
could not suffer damage by reason of want of notice, and that being ^o. 
the want of notice of dishonour was excused. It pointed out 
oa^e the plaintiffs did not venture to allege, much less prove, that the 
defendants could not suller damage by reason of the want of notice. 

Unon appeal all other questions appear to have been abandoned, - 
cent the question as to whether the defendants suffered loss 
want of nobico of dishonour. In other words whether notice of Jisbonout 
in this case was excused. Section 98 of the Negotiable Instrumen 
provides that uu notice of dishonour is necessary when the 
^ouW not sutler Jamaso for want of notice. If tho seeks 

to excuse tho want of notice of dishonour, it lies upon him 


(1) (1883) 1. D. R. 6 All. 78. 

(2) (1003; 1. D. R. 30 Gal. 077. 

(3) (1002) I. L. R. OG Mad. 230. 



(4) (1903) 12 C. W. N. G44, 

(&) (1907) 1. L. B. 30 Mad. 'll!- 
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that the party charged could not suffer damage t’or want of such 
notice. This was so held in Moti Zjal v. Mcti Lalt which we have 
quoted above. The learned Judge of the Small Cause Court, how- 
ever, shifted the onus of proof in this case upon the defendants. 
He says in his judgment it was for the defendants to prove the 
danaage" and that “it was necessary to see whether they had proved it.” 
Then he finds that the defendants bad failed to prove loss by reason that 
the notice of dishonour had not been given and the plaintiffs were there- 
fore entitled to their money. 

In this view of the law we are unable to concur. It was for the 
plaintiffs, as we have said, to show that by reason of the want of notice of 
dishonour the defendants could not suffer damage. The decision of the 
court of first instance appears to us to be correct upon the findings, and 
we accordingly allow this appeal, set aside the decree of the lower appel- 
late court and restore the decree of the court of first instance with costs 
in all courts. The objections are disallowed. 

Appeal decreed. 


Zi All 7 (=7 I. C. 112=7 A, L. J. 852). 

[7] APPELLATE CIVIL. 


Before Mr. Justice Tudball and Mr. Justice Chartiier. 

Balwant Singh and another (Dejendants) v. Aman Singh (Plaintiff )r- 

[8th June, 1910.] 

Hindu Lav: — Joint Hindu family — Sons' liability for father's debts — Mortgage — Suit 
for sale — SofiS not Finnic parties — Property sold in execution of decree for sale- Act 
jVo. IV of 188-2 \Transfi.r of Property Act), section 85 — Purchase by mortgagee 
decree-holder. 


In oxcoation of a deoroe for aalo upon a mortgage of joint family property 
executed by the head of a Hindu joint family certain property wa.^ brought to 
sale and purchased by ihc mortgagees. A member of the family igeoat-grandson 
of the original motigagor) sued the mortgagees for redemption upon the ground 
that tbo mortgagees at the date of the suit had been aware of bis existence and 
had not impleaded him. Held that the plaintiffs’ suit would not lie on this 
ground alone, and that his position was not affected by the fact that the mort- 
gagee hud himself purchased the mortgaged property. Debt Singh v. Jia Ham ( 1 ) 
followed. Ham Prasa.l v. Man Mohan (2) dissented from. Lai Singh v 
Ptilan^lar Stityh (3) referred to. 


[Foil 8 A. L. J. 
All. 71 ; 26 


02-2=Ti I. C 111 ; la I. G. 951; 07 I O. 833=1 Pat. L W. 197- Ref o3 
I, C. r>20 ; 1 Pat. D. J. 180 ; 33 All. 436 ; 13 I. C. 197 ; 68 I. 0. 283.] 


This wa=^ a suib by the respondent for redemption of a mortgage made 
by his great-grandfather, Pirthi Singh, in favour of the appellants. The 
latter brought a suit upon the mortgage, impleading as defendants his son 
and grandsons, including the father of the respondent, and they obtained 
a deoroe for ‘^ale, in execution of which they purchased the property them- 
selves. The respondent based the present su-it on the allegations that he 
was born before the appellants instituted their suit : that they wore awaro 
of his existence; that they should have impleaded him as a defendant, and 
as they failed to do so, his right to redeem the mortgage was still subsist- 
ing. Tno appellants contended that the respondent had no right to suo 
for redemption oL the mortgage. The first court dismissed the suit on the 


• First Appeal No. ll'J of IJO'J from an order 
Mainpuri, dated the 15lh of July, 1903. 


of L. Macshcill, District Judge of 


(1) 11903) 1. L. li. -Hj All. -211. 
U) U908) 1. L. li. 30 All. -250. 


13) 11905) 1. L. F. 2S All. 182. 
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<010 ground that it v?as barred by the proceedings in and consequent upon the 
JUNE 8. suit upon the mortgage. The lower appellate court reversed that decision 
— and remanded the suit for trial on the merits. The defendants have 
APPEimATB appealed. 

Bahadur Sapru, for the appellants ; — 

33 A. 7=7 The question in this case is whether a great-grandson caii bring a suit 

V for property has been sold in 

A. L. J. 852. o£ a decree to which he was not a party, [8] and purchased by 

the mortgagee. I submit he cannot. The ruling in the case of 
Prasad v. Kallu (1) was much modified by subsequent rulings. Noj' *^8 
con or grandson, who has not been made a party to the mortgage suit, 
only gets an opportunity to show that the debt was not of such a charac- 
ter as would be binding upon him in Hindu Law ; Debt v Jm 

Bam (2) In the present case the binding nature of the debt is admitte^ 
and the cole ground of the plaintiff's suit is that he ought to have been 
made a party^o the mortgage suit. The mere ground that he was not 
impleaded is no longer held, by itself, sufficient to 

relief. The fact that in the present ease the plaintiff is ^ 

8n,>c not take the case out of the rule laid down in the case of Debt Ssngh 
V Jia Bam The case of Lai Singh v. Pulandar Singh (3) which fof'oYfc 
ed the case just referred to was a suit for redemption l^e the P'^^sent su t. 

LX (""The case o XL Ll v. Chhaju Mai (5) and 
w X- 3 Ioh,.n (6) have gone back again from -'^Ja.d dor™ 

-asi^ot bXXaL iX-trfeetXoyf Lq 

rXyt;:oXsX‘XrnraLlxToL^^^^^^^ and 

111 of 1907. decided on 6th December, 1907. 

Dr. Salish Chandra Banerji. for the respondent ^ ^ 

I rely upon the latest ruling of our Court, vvz, th Hindu 

30 All. already cited, which, 1 submit, by bis birth, 

eXf ty LfdompLu which is t"hl property then left to 

to redeem, has never been lost ^ud st.U I„\be case of 

section 8o anti section 91. of the ^ c-woU to redeem it 

AiSu"“: -.“S a °co»?L ..tU U>. «>• »;; 

tho ca<o of a Hindu -on m.vment In that caso the morbgao© 

and restore the P''°P8’' ^ oiLrvatious^of the Chief Justice ®?iawan» 

wa . not admitted Plje touched by the case of Debt- Singh 

which did not overrule the former case but only d.stinguisb- 

'"l aLoroly upon tho case of Khairaj Mai ^^LrLbXmlng 

• ivnwn between bbo case oi the mortgagee buns 

L purcLm ariXaf rrthird person being the purchaser_ __ 

“Viraeob) I. r.. b. i7 au. 537. mqobVb^^-^b.^bo^au. 25G. 

(2) U0fi3) 1- Ii B. 25 AU. 21 . j j (1904) I. Tj. B. 32 Gal. 290. 

\ri] U900) 3 A. L. J- ‘-i33- 
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Dr. Tej Bahadur Sapru was nob heard in reply. IgiO 

Chamier, J.: — This was a suit by the respondent for redemption of June 8. 

a mortgage made by his great-grandfather, Pirthi Singh, in favour 

of the appellants. The latter brought a suit upon the mortgage, implead- 
ing as defendants his son and grandsons, including Mulayam Singh. 
the father of the respondent, and they obtained a decree for sale, in 33 A. 7—7 
execution of which they purchased the property themselves. The C. il2=7 
respondent based the present suit on the allegations that he was born 
before the appellants instituted their suit ; that they were aware of his 
existence ; that tboy should have impleaded him as a defendant, and as 
they failed to do so, his right to redeem the mortgage still subsists. The 
appellants contended that the respondent had no right to sue for redemp- 
tion of the mortgage. The first court dismissed the suit on the ground 
that it was barred by the proceedings in and consequent upon the suit 
upon the mortgage. The lower appellate court reversed that decision and 
remanded tho suit for trial on the merits. The defendants have appealed. 

We have been referred to a large number of cases bearing more or less 
on tho point at is'^ue. Tho first case to which I think it necessary bo 
refer is that of Bhawani Prasad v. Kalin (1), in which it was held by 
five Judges (Banerji, J., dissenting) that if a mortgagee institutes a suit 
for sale upon a mortgage made by a father in a joint undivided Hindu 
family without joining as defendants the sons of whose interests in 
the property he has [10] notice, and obtains a decree and an order 
absolute for sale against the father alone, the sons may obtain a declara- 
tion that the mortgagee, decree-holder, is nob entitled to sell the 
interests of the sons in the mortgaged property in execution of 
his decree, although the sole ground of their suit is that they were 
not parties to the suit brought by the mortgagee. The next case is 
that of Debi Singh v. Jia Ram (2). There the sale had taken place 
before the ^ons brought their suit, and it was held by a Bench of three 
Judges that in such circumstances the sons could nob succeed merely 
upon the ground that they had not been made parties to tho suit by 
the mortgagee, bub must establish some ground which under the 
Hindu law would free thorn from liability a- sons to pay their father's 
debts. Both the learned Chief Justice (with whom Knox, J., con- 
curred) and BanerjI, j., pointed out that all that was held in the 
case of Bhawani Prasad v. Kalin was that before a sale has taken 
place the sons may have their iutere.sbs excluded from the «alo simply 
on the ground that tho mortgagee who had brought the suit had notice 
of their interests and omitted to implead them as defendant=^ The 
decision of tho Court in the case of Debi Singh v. Jia Ram is avowed- 
ly based upon corbam decisions of their Lordships of the Privy Council, 
and m particular it would seem upon the following well-known pas- 
sago in the judgment^ in the case of Nanomt Babuasin v. Rlodhji^i 
Mohun{d), namely.— It appears bo their Lordships that sufficient care 
has not always been taken to distinguish between the question how far 
the entirety of tho joint estate is liable to answer the father’s debt, and 
the que -tion how far the sons can bo precluded by proceedinc^s taken by 
or against the father from disputing tho liability. If his debt was of a 
nature to support sale of the entirety, ho might legally have sold it with- 
out suit, or tho creditor might legally procure the sale of it by suit All 


(1) (1895) I. Ti. n. 17 AU. 537. 
(3) (1902) I. L. R. 25 AU. 214. 


(3) (1.S85) I. E. R. 13 0al. 21 
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fchat fch© sons can claim is tbat* nob being parties to bbc sal© or execution 
proceedings, they ought nob to be debarred from trying the fact or the 
nature of the debt in a ^uit of their own.” The only differences between 
the case of Debi Singh v. Jia Bam and the case now before us are that 
in that case the plaintiffs sought to recover their shares in the family 
property without [11] offering bo redeem the mortgage, whereas m the 
ca'=o now before us the plaintiff admits the validity of the mortgage 
and seeks bo redeem it, and that in that case the auction-purchaser was 
a stranger, whereas in the present case he was the mortgagee hirnsolf. 
The decision 'm Debi Singh v. Jia Baw. was followed by Banebji, J., in 
Ba 7 ike Rai v. Raghubir (1) (unreporbed), in which the property of the 
family bad been pub up for sale in execution of a decree upon a mortgage 
made by the father and purchased by the mortgagee himself, son sued 

to redeem the mortgage on the ground that the mortgagee had had notice of 
his intere'^t bub had nob made him a party to the suit upon the mortgage. 

It was. therefore, a case exactly like the one now before us. 

J held that the son could nob succeed merely upon the ground that the 
mortgagee had had notice of his interest and had nob made 
To the ^ame effect is the decision in the case of Lai Singh v 
Singh (2), whore also the suit was brought by sons for redemption of their 
iDtemsts in the family property after it had been sold in execu- 
tion of a decree based on a mortgage made by bhoir father. In that 
case the auction- purchaser was a stranger to the mortgage and decree. 
Tl.ftt decision was followed by BANER3I. J., in the case of Karan 
Sinnh v Razt-ud-din (3) (unreporbed). and an apical against his 
fqion under blio Liebbers Patent was dismissed in Becembor. 1907. 
That alco was a suit for redemption after a sale had taken place m exeou- 
ol a aooreo oa a mortgage of joint fanaily property ^ 

? he nroperty to the mortsagoo before the con brought his cuit. 

'"""rhu^n De'eomber. 1907, there r.-a. an undisturbed current of au bo^ 
rifv to the effect that after a sale of joint family property ha-, ^^ken place 

iu’ ox^ecutiou of a decree passed upon a mortgage made by a ^ 

■ = nrn not entitled to cue to recover their shares in the property 

1 nnnn the ground that they were not parties to the suit brought 
.Trteagee aTthat they cannot sue to redeem the property or 

Hwir interests in the property merely upon that ground. The 

fnPnwed whether the auction-purchaser was a stranger or was Lt^J 

ThTmortl^a'^ ^ m April, 1908, in the case ol Ram PiW V 
tho mortg - ■ 1 property had boon foreclosed in execution 

3 S' 3H T'csis: S'S 

r ■ r Js". 7\,.: srst s-s srrx". s 

^ ' irr..t“rs V,., s .....e b. »>» “ 


(1) (1004) S. A. No. 041 of 1003. 
^2) (1005) I. L. !<• 08 A\l. 182. 


(3) (1007) S. A. No 712 of 1005 

(4) (1008) 1. D. I^- AU. 256. 
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suit, on the mortgage. The circumstance relied upon by Aikman and 
Karamat Husain, JJ., that it was owing to the defendants’ failure, not 
the failure of a person not a party to the suit, to comply with section 85 
of the Transfer of Property Act. that tho plaintiffs did not have an 
opportunity to redeem the mortgage, was not, I think, a sufficient ground 
for not following the decision in Debt SiftQh v. Jia Tidtn. It is true that 
the learned Chief Justice, with whom KnoS, J.. concurred, laid stress 
on the fact that the defendants were strangers to the suit on the mort- 
gage, but Banerji, J., did not allude to this feature of the case, and in the 
later case of Bankc Bai v. Eaghuhir he dismissed the son’s suit for redemp- 
tion against the mortgagee, who had purchased the property at the execu- 
tion sale. In their judgment in L/al Singh v. Pitlandar Singh, the 
learned Chief Justice and Burkitt, J., refer with approval bo the 
decision of Banerji J., in Banke Bai v. Raghubir, and quote the following 
passage from the judgment of their Lordships of the Privy Council in the 
case of Girdharee Lull v. Kantoo hall (l) ; — “ This case is an authority 
for these propositions, first, whore joint ancestral property has passed 
out of a joint family either under a conveyance executed by a father 
in consideration of an antecedent debt or under a sale in execution 
of a decree for the father’s debt, his sons by reason of their duty to 
pay their [13] father’s debt cannot recover that property unless they 
show that the debts were contracted for immoral purposes and that 
the purchasers had notice that they were so contracted, and, secondly, 
that the purchasers at an execution sale being strangers to the suit, if they 
had no notice that the debts were so contracted, are nob bound to make 
inquiry beyond what appears on the face of the proceedings.” This pas- 
sage shows that strangers who purchase at a sale in execution of a decree 
on a mortgage against a Hindu father may, if the debt was nob originally 
binding on the son, have a stronger position than the mortgagees would 
have had if they had purchased; but it seems to afford no warrant for the 
view that a mortgagee who purchases is in any worse position than 
a stranger in a case where tho debt is binding upon the son, or rather 
upon his interest in the property. The crucial question is whether the 
debt was of a nature to support a sale of the property. If it was, the son 
cannot recover his share of the property, and a fortiori he cannot redeem 
tho property, for an offer to redeem involves an admission that the debt is 
binding on his interest in tho property. Aikman and Kabamat 
Husain, JT., seem to have treated the question as one not of the Hindu 
law bub of procedure depending upon section 85 of the Transfer of Pro- 
perty Act, but this view was nob admissible in force of the decision of 
three Judges in Dehi Singh v. Jia Ram. The learned Chief Justice devoted 
a considerable portion of his judgment in that ca^e bo the question whether 
the decisions of the Privy Council as to tho circumstances in which a son 
could recover his share of the family property had been superseded hy 
section 85 of biio Tran==fer of Property Act ; and with the concurrence 
of Knox, J., and in this mabtnr of Baner.ti J., also, came bo the conclu- 
sion that they had nob heen s.up'?rsedod and that once the property bad 
boon sold all that the «^ons could claim wa*? an opportunity of ” trying tho 
fact or the natine of tho debt in a suit of their own.” AikaMAN 
and Karamat Ht’SATN, JJ., refer to a passage in the judgment of 
Baner.ti, J., in the ca^g of Bhmvani Vra^ad v. Kalin, whore ho ex- 
pressed the view that a ‘^uit like the one before us could bo maintained ; 

(1) 118741 H. R. 1 I A. : 22 W. R. 50. 
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but in the case oi Banke Rat v. Raghuhir, Banerji, J., considered 
himself bound by the decision in Debt Singh v. Jia Bam bo dismiss 
such a suit. [14] Dr. SaMi Chandra Banerji, for the respondent, con- 
tended that his client was in a position analogous to that of a puisne 
mortgagee who has not been made a party bo a suit by the first mortgagee 
against the mortgagor for sale of the property, but there appears to me bo 
be an important distinction between the two cases. Generally speaking, 
a mortgagee is not bound by the acts of the mortgagor done after the 
mortgage and certainly cannot be deprived of his rights by the failure of 
the mortgagor to redeem the prior mortgage. A sale of the property out 
of court by Pirthi Singh would admittedly have been binding upon the 
respondent, and it seems to me impossible to bold that be is entitled to 
disregard the exeention sale merely because he was not mad® a party 
to the suit on the mortgage. As pointed out by Pontifex, J., in Pursid 
Narain Sing y. "Honooman Sahay (1), the mortagee bad a right validly 
acquired to have the property sold. The passage was cited with approval 
by the Privy Council in Daulat Bam v. Mehr Chand (2), and unless the 
law was altered by the onacbmonb of section 85 of the Transfer of 
Property Act, the decision of their Lordships in the case last cited 
seems to be cenclusive. The decision of the three Judges in the case of 
Debt Singh v. Jia Ram is a clear authority by which we are bound that 
the law was nob altered by that section. I am of opinion that the deoisioB 
of Airman and KaRAMAT Husain, TJ.. is inconsistent with the principle 
underlying the decision in D:h Singh v. Jia Bam, and therefore we are 
not bound to follow it. I would allow this appeal, sot aside the decree of 
the lower appeUafeo court and restore the decision of the court of first 
instanc®. 

TudbalIj, j.! —I concur. 

By thr Court. — The appeal is allowed, the decree of the lower 
court is sot aside and that of the court of first instance is restored. 
Appellanb will have his costs hero and in the lower court. 

Appeal decreed. 


83 All. 18 (=7 I. C. 97=7 A. I. C. 960.) 

[15] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Qriffin. 

RIKIIAI Rai and another {Defendants) v. SuKO PUJAN 

SiNon {PlaintiJ)/-' 

[9bh .Tune, 1910.] 

HiH'ln Itiio—'Widoio — r« itcira — Civil Procedure Coda 
(l90H), sevtiuii i2 — Ad /joctii I! of 1901 (Atjra Tenauct/ Act) section 202, 

Ono 8. K. niotl a autb for po se^^iou of cortaia lands and for cancellition of a 
porpebaal le.iso oxociitcd by ber inothar, but died during the pendoaoy oi tb© 
suit, field tliat tho rovorsionary hoir of the last male owner of the property 
in suit w:is tbo proper legal ropre-^octrttivo of tho plaintiff. 

IJeld. also, that wli'^co tho dofondaut simply alleged that ho was in po.ssessioa 
of tho land in suit as a tenant but tlid not allege that ho was a tenant o^ the 

• Second Appeal No. 29 of 1910, from a decroo of Sri Dal, 
pur. dated tbo 13th of October, 190.'. confirming a dooroe ol Chajju Mai, buboidina 
Judge of Okawipur, dated tho 2f>th July, 1909. 

(1) (1S80) I. L B. 5 Cal. at p. 852. (3) (1887) >. D. B. 16 Oal. 70 
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plaintiS, the Civil Court need not require the delond-int to icatituto a suit in 
the Revenue Court ua directed by section ii02 of the Agra Tenancy Act, 1910. 

[Dist-lSI. C 461-1912 M. NV. N 897=23 AI. L. J. 719. Fol: 27 I. C, 1001=17 
M. L. T 186 ; 39 Mad 4S8. Ref. 14 !. G. 347.3 

The faebs of this case were as follows: — 

One ^Musammab Sheo K^unwar sued for possession of certain lands 
and for cancellabion of a perpetual lease executed by her mother Atrajo 
Kunwar in favour of the defendants. Sheo Kunwar died during the pen- a. L. J. 960. 
dency of the suit. Sheo Pujan (respondent) was brought on the record as 
an heir to the estate of the deceased plaintiff’s father. The defence was 
that the defendants were the tenants of Sheo Kunwar; that consequently 
the Court ought to have proceeded under section '■^0^ of Act H of 1901 ; 
that the suit had abated on the death of the plaintiff (Sheo Kunwar) and 
that Sheo Pujan was not entitled to proceed with the suit. Poth the 
courts below decreed tbe claim. The defendants appealed. 

Munshi Govind Prasad (with him The llon’blc Nawab Muhammad 
Abdul Majid), for tbe appellants, contended that Shco_ Pujan being a re- 
versioner was not the legal representative of Sheo Kunwar. Ue could 
have sued in his own right. One reversioner caunot represent another 
reversioner. He relied on PhagwaTiia v. SuJehi (1), lialah Putzy. DuTQa 
(2) and Sahffahani Ingle liao Sahzb v. Bhavani Bozi Sahib (3). 

Babu Sital Prasad Ghosh, for the respondent, was not called upon, 
but cited section 2. cl. (11), of bbo Code of Civil Procedure. 

[16] Stanley, C. J., and Griffin, -7.: The suib in bhis case was 

brought by the plaintiff to recover possession of f>0 bighas of sir land 
wbioh were leased in perpetuity to the defendants by one Musammab 
Atrajo Kunwar, the mother of the plaintiff. The plaintiff Musammab 
Sheo Kunwar died during tbe pendency of the suit, and thereupon the 
respondent Sheo, Pujan Singh, as the levorsiouavy heir of Baldeo Rai, the 
last male owner, was placed upon the record in place of Musammat Shoo 
Kunwar. A decree in his favour was passed by the court of first instance 
which was confirmed by the lower appellate court. This second appeal 
has been preferred, and the main ground of appeal is that the cause of 
Sheo Kunwar was personal and did not suiVivc to the respondent, the re- 
versionary heir. There appears to utt to be iiO force in this contention. Prior 
to the passing of Act V of 1908 thoie are several authorities to be found 
on tbe point rai ed. In tbe case of KaLama Natchirr v. The Raja of Shiva- 
gungaW their Lordships of the Privy Council bold that upon the death of 
a Hindu widow the right of action formerly vested in her devolves not 
upon her heirs but upon the next heiis of her husband.'’ In the 
case of Premmofii Choudhrani v. Prconalh Dhur (fi) ib was held 
by Macpherson and lllET., 77., that on the death of a Hindu heiress 
after the institution of a suit bo recover property ijelonging to her deceas- 
ed husband, the reversionary heirs of her husband w^ere her legal repre- 
sentatives within the meaning of section 365 of the Code of Civil Proce- 
dure. Again in the case of Tribhuwan Sundar Knar v. Sri Narain 
Singh (6) it was held by our brothers Baxkr.H and AIRMAN that a rever- 
sioner succeeding to tbe estate of a deceased person after the death of the 
widow of that person would bo bound by a ilecreo obtain* d again^'t the 
widow, provided tliab there was a fair trial of tbe suit in which the decree 
was passed, and that consequently the widow's right to sue survives to 


(X) (1899) 1. L. K. -^2 All. 33. 

(2) (1907) I. L. R. 30 AU. 49. 

(3) U901) 1. L. R. 27 Mad. 588. 


(4> (1^63) 9 Moo. I. A. 543. 

(5) (1~96) I. L. R. 23 Cal. 636 

(6) U898) I. Ij. B. 20 AU. 341. 
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an<3 devolves upon the heir of the husband entitled to the estate, and such 
heir, and not her personal heirs, should be her legal representative for the 
purposes of section 365 of the Code of Civil Procedure. When we burn to 
the de6nibion of “ legal representative ” contained in section 2 of [17 J 
Act V of 1908. the question seems to us to be set at rest. Legal represent- 
ative, as defined in that section, means a person who in law represents 
the estate of the deceased person, and includes any person who inter- 
meddles with the estate of the deceased, and where a person sues or is 
sued in a representative character the person on whom the estate devolves 
on the death of the party so suing or sued.” It seems to us cleat from this 
definition that the plaintiff as the reversionary heir to the estate of Baldeo 
Kai was entitled to be placed on the record in the place of Musammat 
Sbeo Kunwar and to prosecute the suit as representing the estate of 
Baldeo Rai. There is no force therefore in this ground of appeal. 

It is contended further that a tenancy subsists between the defen- 
dants appellants and Musammat Sheo Kunwar, and that action ought to 
have been taken under section 202 of Act No. II of 1901 and not in a 
Civil Court. There appears to be equally no force in this ground oi 
anneal The defendant Bikhai Bai in bis written statement did not allege 
that he was a tenant of the plaintiff. He simply sUtcd that he was m 
possession of the land in question as a tenant and that the 7®® 

the owner and zatnindar. We agree m tbe conolusron ‘’/J"® 

lower appellate court as to this. For these reasons we think the deo.sion 
of the courts below is correct and dismiss the appeal with costs. 

Appeal dismissed. 

33 All. 17 (=7 I. C. S8'. 

APPELLATE CIVIL. 

Before Sir John Stanley, Kniyht , Chief Justiee. and Mr. Jusliee Griffin. 

Jagannath Prasad and o - mv.ns ( Defendant ) Rustam Ali and 

Others ( Plamtt ^s).^ 

[llth June, 1910.] 

, ^ ^ 1 15 .oA.« nf htmhnrcUtr^Lcasc o/ timber-bearing common 

/oV'et %t'ZrcuUiny iJ ti,„Uer ..n.I .m.lnng ch„rc«.l. 

lr.nbo7our»nd couvortoa ,uto charcoal. 

ruv facts of this case wore as follows ; — 

1 v..,r.lfl.rs of a village, gave tor a term of three 

Four persons. ’=‘®bardars^ of a^ vU g 

years, a lease to the p which the plaintiffs were entitled to clear 

•Tuly. lOOfi. ,‘^'^timbor and convert it into charcoal. The plaintiffs 

the wood, ci^ th loaded waggon to the lambardavs. Other co- 

wore to pay Bs. P plaintiffs from cutting wood. The Magistrate, 
sharers ,*( tho peace, attached the wood under the pro- 

apprehending a bre o P Proo.'duro, and left the parties to their 

visions of the Code °V,X“itTs, the lessees, brought a suit for damans 

, >a i 7 nTiOlO from ft tloorce of F. S. Tabor. District Judge ot 
i‘ ®?\“o^Ah6Tth Ootlbor, isos, modifying a decree of Achal Bihari. Bubordinat. 

Judge o?Brida, dated 'the 19th of duly. 1909. 
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for the loss of the pro6t they would have made. The defendants, oo-sbarers, 
contended that the lambardars bad no rifjht to grant a lease of the 
kind, and as it was not executed by the remaining co-sharers, it was not 
binding on them. The suit was decreed by the courts below. The defend- 
ants appealed to the High Court. 

The Hon’ble Pandit Sundo-r Lalt for the appellants: — 

A lambardar can make a lease for cultivation and not for cutting 
down wood. The terms of the jodjih-ul-aTz of the mahal gave no power 
of the kind to the lambardar. 

Dt. Tej Bahadur Sapru {yj'ithhim The Hon’ble Pandit Moti Lai 
Nehru), for the respondents : — 

The joint land in the mahal was in the hands of the lambardars and 
if the lease was reasonable, the other co-sharers could not impeach it. 
The powers of management rested with the lambardars and management 
did not mean management for the purposes of cultivation only. A lambar- 
dar could do things unconnected with the cultivation of the land. He 
relied on Itiuhta Prasad v. Katnta Singh (1) and M.uhammad Sazim v. 
Mian Khan (2), 

The Hon’ble Pandit Sundar Lai, replied. 

Stanley, C. J., and Griffin, rl.;~Th 0 sole question involved in this 
appeal is concerned with the right of lambardars in the course of manage- 
ment of 'parti lands in a village in which partif lands are timber-bearing 
lands, to grant a lease of that land to lessees for the purpose of cutting 
down timber and converting it into charcoal. 

A lease was executed in this case by the lambardars on the 
27th of July, 1908, for a term of three years, to give the plaintiffs, 
[19] the lessees, power to cut down wood and convert it into char- 
coal. The appellants, who are co-sharers in the village, objected to 
and interfered witb the cutting down of the timber and alleged tbat tbe 
lambardars had power to grant a lease of the kind. 

The Court below, relying upon tbe provisions of the wajib-ul-arz of 
the villa<’o, came to the conclusion that the lambardars were authorized 
to grant the lease. Ibis said that the provisions of the wajib-ul-arz do 
not give the lambardars such power and that under the ordinary powers 
of management they are nob entitled to grant a lease of the kind. On 
the other band it is argued that they have such power under the wajib-ul- 
arz, and that in any case they have such a power if the lease be nob 
detrimental to the interests of the co-sharers. 

We are nob aware of any aubhonby, and none has been cited, for the 
proposition that lambardars can ordinarily grant leases of timber-bearing 
common land of the village to lessees for the purpose of having timber cub 
and converted into charcoal. In the absence of authority we do not see our 
■way to travel outside the provisions of the wajib-ul-arz. In clause 4 of the 
wajib-ul-arz the practice as bo the management of parti land is set forth. 
The heading of the clause is as follows ; — " Usage as bo the mauagomonb 
of parti lands capable of being cultivated and as to breaking up (for 
tillage) of such parti laud." The provision then follows : — " Each co- 
sharer manages the parti land within his own patti and the lambardars 
tho shamilat, and according bo mutual agreement rent is taken, &c.’’ 
The question is, whether the words " the lambardars managed the 
shamilat ” in view of tbe context jusbitied the lambardars in this case in 

(1) (1901) Weekly Notes, 1906 p. 277; 3 (2) (1907; I. L. R. 29 All. 554. 

A. li. J. 665. 
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granting the lease in question. It appears to us that this question must 
be answered in the negative. The power given to manage shamilat land is 
in connection, as it appears to us, with the breaking up fer tillage of the 
land. It does not seem to contemplate the granting of a lease to lessees 
authorizing them to cut down at will the timber existing upon the 
shaTTiilat lands and convert it into charcoal. In view of the language of 
the wajib-ul-arz we think that the Courts below were wrong in decreeing 
the plaintiffs’ suit as against the appellants. They were not consenting 
parties to the lease, and [20j as co-sharers in the shamilat land, 
were entitled to prevent the plaintiffs from cutting down their timber 
without their consent. If the lease had been a valid lease within the 
powers of the lambardars, the case would have been different. 

For these reasons we allow the appeal in so far that we set aside the 
decree of the lower appellate Court as against the defendants appellants. 
In other respects the decree of that Court will stand. The other co-shar- 
ers have not appealed and they may have been consenting parties to the 
lease. The appellants will have their costs m all Courts against the 

plaintiffs. Appeal allowed. 

33 All. 20 (=7 A, L. J. 342=7 I. C. 315.) 

MISCELLANEOUS CIVIL. 

Before Mr. Justice Tudhall. 


Kachera u. Kharag Singh.’’- 
[17th June, 1910.] 

V 11 of {Court Fees Acl). seciitflxs 5o>id I^Court fee-^Objections by mori- 

naocc asking for sole oj a porUon of the morigagal property exempted by the Court 
from talc^llefercnce by Taxing Judge to o Dtvtstoyi Dench -JurtedtcUon. 

Held that where a patty objoets by way of appeal or under the proTisions of 
order X-Ll, rule 22. of the Code of Civil Procedure to a decree of a auboedinato 
rourt excluding from liability a portion of ceet.vin properly, the whole of which 
bo claims to be liable for a mortgage debt, and while accepting the correotnegs 
of the amount found duo asks that the excluded portion of the propety may 
be alflo deolarod liable. Court foes should bo p.Md with refeconce to 
of the property sought to be rendeied liable, hcsnvarapu v. Kotta Rcddt \1) 

‘°'whe^e’ the Taxing Judge rolertod to a Division Bench a question routing to 
CourMeog tefo^ the Taxing Omcec ; H.Id that the Bench bad no 

authority to ontortain such reference 

[Ref ; 3 Pat. L J. 413- Kef . 65 I. 0. Ill : Ref ; 60 I. C. 930 ; 75 I. C. 871=4 P. U T. 

03d ^ 

This was a reference by the Taxing Officer of the High Court to the 
Taxing Judge under section 5 of the Court Fees Act. The sole 
decision was. whether, when a party objected by way of appeal or unde 
thr provTslons of order XLI. rule 22. of Act V of 1908 to e decree of e 
subordinate Court, excluding from liability a portion of oortain property, 
while the objoebor wanted to make tho whole property liable, but accepbe 
U.e correctness of the amount due to him, and asked that the exclud- 
*..d nortiou [21] of the property should also declared ^ 

feos^sbould have beon paid— (a) with refoienca to the amount » 

cr ib) with reforonco to the value of tho property which it was sought 

render liable. 

• Btamp Reforonco in Second Appeal No. 1193 of 1909. 

(1) I. L. B. 30 Mad. 96- 
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The facts of the case are stated in the following report by the Stamp 
Reporter of the Court : — 
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** The plaintiff in the suit claimed to recover B'’. 2,1Q0 for principal and interest 
due on abend, dated the 20bh April. 1881, by sale of the property hypothecated there- 
in. Upon the trial of the suit, the court of first instance passed a decree (oc 
Bs 1 700-2-10 out of the amount claimed by enforcement of hypothecation lien 
against shares out of 11^ shares of the mortgagor’s rights, thus exempting 8^ shares 
of Data Ram from the operation of the decree. 

** From this decision both the parties appealed to the lower appellate court, and 
their appeals having been dismissed by that court, the defendant has come in second 
appeal to this Court, and the plaintiff files a cross-objection under order XLl. rule 23, 
of the Code of Civil Procedure, and has valued his petition of objection at Rs. 700 and 
paid a court fee of Rs. 2 on the same. 
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“ I beg to submit that the object of this cross-objection being to make the share of 
Data Ram aforesaid jointly liable with other property for the satisfaction of the plain- 
tiff’s decree obtainel by him from the first court, it should be valued at Rs. 1,700-2-10 
and an ad yaiorem foe of Rs. 116 should be paid on the same under schedule I, 
article 1 of Act VII of 1970, as amended by section 155 and the 1th Schedule of the 
Code ef Civil Procedure (Act V of 1908). In support of the reasons for this report. I 
relv uDon a decision, dated the 26th April. 1901. of a Division Bench of this Court on 
the question of court fee.s in Second Appeal No. 610 of 1899, which is on all louts 
with the present case. That being so. an additional court fee of Rs. 113 is payable by 
the objector (plaintiff respondent) on this memorandum of cross objection. 

“For the reasons stated above, there is a deficieny of Rs. 55 to be made good by 
him on the memorandum of appeal filed by him in the lower appellate court and 
numbered as 310 of 1909 in that court. In this connection I would further submit 
that the plaintiff's appeal to the lower appellate court was valued at Rs. 800. while in 
this Court he has valued his objection at Rs. 700 only. 


Dr. Tej Bahadur Sapru, for the rospoodent, took objeebiou to the above 
report on the following grounds: — 

“I object to the report of the office with regard to the deficiency in the court fee 
on the following grounds; — 


“(1) The object of the petition of objections is not to get a decree from this Hon'ble 
Court for any sum in excess of that allowed by the lower appellate court bat to make 
Data Ram's share which has beon exonerated from the operation of the decree 
equally liable with the shares of the other judgement-debtors. The appellant has 
already piid court fee on the amount for which the lower appoll.vte court has 
passed a deoroe in f.ivour of the plaintiff respondent who is the objector in 
this Court. Once the full amount of the court fee having been paid, it should C2i] not, 
I submit, be levied over again when the plaintiff respondent asks for no relief for any 
additional amount, but only that a certain person who had been exempted should not 
be so extemptod. Section 7 of the Court Fees Act has no application when no amount 
is claimed. I submit the principle laid down by the Madras High Court in the Full 
Bench decision at page 96 of the 1. D. R. 30 Mad., covers my case. 


“ I have, however, no objootion to the concluding portion of the report of the 
Stamp Reporter where ho points out that the pUmtiff's appeal to the lower appollabo 
court was valued at Hi. 900, while in this Court he has valued his objeebiou at Rs. 700 
only. 1 am willing to raise the valuation from Rs. 700 to Rs. S00.“ 


The Stamp Reporter submitted a further report as under : — 

“ The payment of full foe by the appellant on hi.-? memorandum of appeal is no 
excuse for the respondent. Sootio.'i l6 uf the Court Fee.s Act (No. \ 11 of 1*570), which 
governed cross objections, ha.s been repealed {vide Schedule V, Act No. V of 1908), and 
they are now like plaints and meaior icila of appeal govotnod by article I, sohodale 1, 
of Act VH of 1870 {Vide Schedule IV of Act No. V of 1908). 

“ The law as administered l y the courts in these Provinces is that laid down in 
the precedent cited by uio in my report, dated the iBih January, 1910, and so far a^ 
I know, it has neither been dissented from not overruled by a larger Bench of this 

Gouct." 
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The Taxing Officer referred the case to the Taxing Judge with the 
following report: — 

«‘Tn nreRent retetence the gole point for dooision is. whether, when a party 

V t V rtf -».nn«n.l nr under the provisions oi order XLI. rule 22, to a deoreeof a 

^Murt excluding from liability a portion oi a certain property, the whole 
subordinate a mortgage dett, and while accepting the oorteot- 

of which he claims J excluded portion of the property be also 

ness of the amount foun ue^^ K reference to the amount found due 

Srde"\Ve moVtgXoMM “ to the v.lue ot the property wh.oh .t 

sought to render liable. ^ ^ • t t t> on 

•• The “t ^“"003^ J 

“ MusoSt Kunwar. Second Appeal No. 640 of 1S99. decided by a Divisional 

Bench of this Court on 26th April, 1901). 

submitted for orders under section 5, Act VII oi 18^0. 

The Taxing Judge referred the case to a Bench of two Judges by the 

TDDiAll“r-This matter raises a question o! the amount of court 
fees Ivablt upon the objections raised by the respondent to the decree 

chargeable upon 'o" tTlM "nt deereel 

tVThVl’ir ’eourl°' T^o^th^;f U.n is -Uen and reference is m^ade to 

t%^ar’Kr 640 :V°f 8 Trl^“lar Joinf wa^ raised and a. Division 
Brch of this Court in the course of 

:ahro“:epl“ U of s^tior T” ; JXt tecS 

t. £ XU. r: 

correct! View. It uirtiner coni^euuou u nb^eefeion should 

f f ^ 1%^ ic for ft declUTttfctOUi &n(.l llis 03 v-Ia 

matter of fact, is only a^Kmg >ui opinion there is considerable 

“X sr "X,? , £ ^~ssst xxx 

x^ivr.ut:L"c«xx.si;’ .T '5.. ...... ■ 

refer this matter to a Bench of . K.VBAM AT HUSAIN, JJ.. 

The ea^ie then coming on before Knox and j^vkamai- reference 

their Bordships held that they had no jniisdiction to ‘ ^ y, ^hom 

and they directed the papers to bo ^\°eir’Lordships drew attention 

tho reference bad been made. In , ,'.^7 Notes, 1895 page 56, 

to the case which appealed m the Allahabad X^ eehly i^o 

and al'=o to section 5 of the Court hoe.- Act , Taxing Judge: — 

I'tio following order then pa<^^od W ^Xter wa'^'referred finds 
TuDBAT.Td. .1 : -The Bench the op- 

fchab it has no jurisdiction to deal with it. I lav tihat Benoh 

portunity of consulting my learned who cod t t ^ 

(Knox and Kabamat nusAiN. .1. ). .. ^ that the ruling of the 

and I find that their opinion agreo'^ with mine, *.6., 

IG 
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Madras High Court), [24] I. L. B. 30 Mad. 96. is the correct and equita- 
ble view. The respondent in this case seeks to bring certain property 
within the operation of his decree. Its value is Bs. 800 (this being less 
than the amount of the decretal debt) and that is the value of his cross- 
objections. He must, therefore, pay an ad valorem fee on the value of 
this property. He seeks more than a mere declaration. There is con- 
sequential relief in bis demand, viz.t an order that the property be sold 
the decretal debt be not paid. He will, therefore, pay the ad valorem fee ^ 7 *^ 'c. 315 . 
as noted above. I allow one month to make good the deficiency. 

Order accordingly. 
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APPELLATE CIVIL. 

Before Mr. Justice Tudball and Mr. Justice Chamier. 


Bam Kishan (Defendant) v. Piari Lal (Plaintiff).* 

[21st June, 1910]. 

Act No. XX of 1817— (Copyrtghf Act) aections 7 and 12-^0 opyright—Suii for damages 
for infringement of copyright— ‘Jurisdiction. * 

A fluit to leoovei damages for infringement of copyright does not lie in the 
court within the jurisdiction of which the plaintlfi. but not the defendant, re- 
sides. l^either is the possessor of a pirated copy of a copyright work bound to 
deliver it to the owner of the copyright wherever he (the owner) may happen to 
reside. 

The facts of this case were as follows : — 

A suit was filed by one Piari Lal in the court of the District Judge of 
Aligarh, on the allegation that the plaintiff had a copyright in a book en- 
titled “ Kok Shastra ” and that the defendant, Hakim Ram Kishan, had in- 
fringed this copyright by printing, publishing and selling an imitation of 
his book in Urdu and also in Gurmukhi. The reliefs he sought were two- 
fold ; first, that a permanent injunction might be issued against the defend- 
ant restraining him from printing, publishing or selling the offending book ; 
and secondly, that the defendant might be orderd to deliver up all the 
unlawfully printed copies of the books or failing this to pay damages to 
the plaintiff. The books by printing, publishing and selling which 
the defendant was said to have infringed the copyright of the plaintiff were 
printed, published and sold at Lahore, where the defendant [23] resid- 
ed and carried on business. One of the defences to the suit was that feho 
District Judge of Aligarh had no jurisdiction to try the case. It was nob 
proved that the defendant or his agent had been in possession of the 
offending books within the jurisdiction of that court. The court below, 
however, decreed the suit, holding that it bad jurisdiction to try the case. 
It held “ that the plaintiff has a legal right to demand that the defendant 
shall deliver to him all copies of any book that may infringe his copyright. 
The place of delivery is not regulated by the Contract Act, and it is not 
suggested that the plaintiff gave the defendant instructions bo make deli- 
very at any particular place ; neither side has brought to notice any 
enactment or authority on the pr int. In the circumstances it would 
appear to be roa'^onablo bo hold that the place of delivery should have 
been Aligarh. Now non-delivery gives a right to claim damages, and if 

~ • Pirsfc Appeal Ko. of 1900. from a deoroe of TT. J. Boll, District Judge of 

Aligarh, dated the 22td of March, 1909. 
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the books should have been delivered in Aligarh, failure to give delivery 
in Aligarh gives the plaintiff one cause of action arising in Aligarh," The 
defendant appealed. 

Babu Purushottam Das Tandan, for the appellant : — 

The only section which gives jurisdiction to a court in matters of 
copyright is section 7 of the Indian Copyright Act. That section definite- 
ly lays down that all suits in respect of infringement of a copyright are 
to be instituted in the highest court of original civil jurisdiction within 
whose limits the offending books have been printed, published or sold. 
There is no question of contract here. In the presence of the special 
enactment, no general law in regard to jurisdiction would be applicable. 
Now there is no finding that the defendant by his agent or otherwise was 
in possession of the offending books within the jurisdiction of the court at 
Aligarh The court, therefore, cannot try the case. The view that under 
seoSon 12 of the Copyright Act. the defendant should have delivered all 
conies of the offending books at Aligarh and that failure to give such deli- 
verv furnished a cause of action at Aligarh, is, it is, submitted incor- 
rect All that section 12 says is that the proprietary right in such books 
shall vest in the owner of the copyright. But it is the lookout of the owner 
to cet his property from the person in [26] whose possession it is ; it is 
frha dutv of the latter person to find out the owner and deliver it to 
him wherever he may be. He relied on Macyiillan v. Shamsalulma 
Mnulvi Zdka W- That case was one under the English Copyright Act 

5 and 6. Viet., Cap. 215], but the provisions m regard to junsdiotion 
are exactly the same there as in the Indian Act. and section 12 of the 
Indian Act has also its counterpart in the English Law. The case m the 
Bombay High Court is on all fours with the present case. 

No one appeared for the respondent. , r ^ i. 

THDiiAXiL and ChamIER. JJ. This is an appeal by the defendant 
in the suit against a decree passed by the District Judge of Aligarh. The 

nUintiff respondent is the proprietor of the copyrght in a book called 

<ihastra The defendant appellant has printed and is or was sellmg a 
work 0 " same subject and under the same title. The court below has 
found that the appellant's book is an infringement ot the respondent s 
convrieht and has dcoread that the appellant shall either deliver up all the 
nirYted^ copies of the book now in his possession or pay the respondent 
Rs 600 as damages for the detention thereof. It has also granted an 
i rosi^raining the appellant from further infringing the copyright. 

'“’"“ he a^peS «uit was not maintainable in the 

r* I- f tUfi District Judge of Aligarh, inasmuch as tho appellant resides 
v°'?ahore an? the cause of aet.en arose there. Section 7 ot the Indian 
r .riaht Act 1847, as it now stands, provides that it any parson shall 

^ cause t?bo printed, either for sale or exportation, any book in 

\ there =hall he subsisting copyright without the consent in writing of 
which there shall ^ or shalT have in his possession /or or any 

the pr(^)ri printed without such consent as aforesaid, such 

T ^r ^iain^ritrbletol^ highest local court exercising on- 

”^“'1 civil iurisdiotion.” Upon this provision it is quite clear that a suit fo 
ginal “'^'1 1 infringement of copyright can be brought only m tho court 
?e loca S of whos?jurisdict the cause of action arises or 
within 1°“^' i^nso limits the defendant resides. The respondent 

s ?orappea?ed [27] m this Court, but in Uie oourt 

U) (189£») I- Ij- R. Bom. 657. 
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have contended that the suit was maintainable in Aligarh, because, al- ^950 
though the appellant resides at Lahore, the cause of action arose at Aligarh June 21. 

where the respondent resides. He relies upon section 12 of the Copyright 

Act, which runs as follows ; — “All copies of any book wherein there shall 

be copyright, and of which entry shall have been made in the said Regis- * 

try book, and which shall have been unlawfully printed without the con- 33 A. ai=7 
sent of the registered proprietor of such copyright in writing under his L 0* ^01- 
hand 6rst obtained, shall be deemed to be the property of the proprietor 
of such copyright and who shall be registered as such, and such registered 
proprietor shall, after demand thereof in writing, be entitled to sue for and 
recover the same or damages for the detention thereof.” The learned Judge 
in the court below seems to have accepted the contention of the respond- 
ent that it was the duty of the appellant to deliver up all printed copies 
of the book in his possession to the respondent at Aligarh because the 
respondent resides at Aligarh or because the demand was made from 
Aligarh. We are unable to take this view. It seems quite clear that the 
place of residence of the person who makes the demand for surrender of 
pirated copies of a book or other work is altogether beside the question. 

If the respondent was justified in bringing his suit in Aligarh, it must be 
reason of the fact that he called upon the appellant to deliver the books to 
him at Aligarh. But the law does not require a person in possession of pirat- 
ed copies of a book to deliver them to the proprietor of the copyright at any 
place selected by him, no matter what the expense of doing so may bo. It 
appears to us that there is no justification for imposing on a person in the 
position of the appellant a burden which the Legislature has not laid upon 
him. In this connection it must be remembered that section 12 of the 
Copyright Act applies as much to the innocent possessor of a pirated 
copy of a book as to the printer or publisher in possession of a whole 
edition of pirated copies of a book, and the same duty is cast upon both. 

We cannot think that, it was the intention of Legislature to require every 
person in possession of a pirated copy of a book to deliver it up to the pro- 
prietor of the copyright in the book at any place selected by the latter. [283 
In our opinion the cause of action in the present case arose at Lahore, where 
also the defendant appellant resides, and under section 17 of the Code 
of Civil Procedure, 1882, which was in force when the suit was brought, 
the suit should have been instituted in Lahore. We therefore allow this 
appeal, set aside the decree of the court below, and direct that the plaint 
be returned to the respondent in order that he may present it to the proper 
court. The respondent will pay the appellant’s costs in this Court. The 
parties will have their own costs in the court below. 

Appeal allowed. 


33 A. 28 (=7 I. C. 404=7 A. L. J. 879). 

APPELLATE Civile. 

BefoTC Mr. Justice Tudball and Mr, Justice Chamier. 

Munna IjAL and another {Defendants) V. Hajira Jan 
{Plaintiff) AND ZoEAiDA Jan {Defendant).* 

L22nd June, 1910.] 

Pre-cynption—Muhdvunatian late — Shafi-i-sharik — Shafui-khnUt — Shajt^t-ja/ — B//ccl 
of perjeci partition. 

• First Appeal No. 193 of 1908, from a. decree of Muhammad Shafi, Subordinate 
Judge of Aligarh, dated the 2l0t of April 1908. 
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When a mahal has beoa perfectly partitioned, no right of pre-emption under 
the Muhammadan law subsists in favour of the owner of one of the new mahals 
in respect of the other new mahal or any portion of it on the ground of vicinage 
alone. .Ua/iadt5o Sing v. ZeeutU-uu-nissa (1), Sheikh Mahomed 

Hossvinv. Shutt) Mohein Alt {'i) and Abdul liahtm Khan v. Kharag Smph (8) 
referred to. Nor will the fact that a village chaupal has remained undivided 
give the owner of either of the new mahals a right of pre-emption against the 
owner of the other as a Stnghy. Tahiti Misser (1) and 

Shaik Kanin Buksh v. Kamar-ud-deeu Ahamad (6) distinguished. Abdul Hakim 
Khan v. Kharag Stngh (3) and Lalia Puriag Dull v. Shaikh Bundeh Hossein (6) 
referred to. 

But a tight of pre-emption as &hajt-i-$harik may subsist in relation to villages 
in large e.^tates equally with houses, garden and small plots of ground. Shetkh 
MaJwmed Hosaern v. Shaw Muhain Alt (2) and Shetkh Karim Buksh v. Kamr- 
ud’deen Ahmad. (5) referred to.^ 

[Diet. 4 Pat. L. T. 420; Ref. 51 I. 0, 40.] 

The facts of this case are fully stated in the judgment of the Court. 
The Hon’ble Pandit Moti Lai Nehrut Maulvi Ghulam Mujtaha and 
Dr. Satish Chandra Banerjt, for the appellants. 

The Hon’ble Pandit Sunday Lai and the Hon’ble Nawab Muhammad 

AhdtU Majid, for the respondents. 

[29} Tudball and ChaiUIER, JJ. — This appeal arises out of a suit 
for pre-emption in respocb to throe separate mahals, being portions of three 
villages, Jarfchal, RasuIpur-GadhouU and Bidhuni, in the district of Etah. 
The plaintiff respondent, Musainmat Hajira Jan, is the own sister of 

Musammat Zobaida Jan, dofoudant No. 3. 

The claim is based on Muhammadan Law. The plaintiff, while ad- 
mitting that the shares of her sister and herself bad in each village been 
partitioned and separate mahals bad been formed, pleaded that the parti- 
tions bad been made “ kheibat " and not '\chakhat '\ that the villEge site of 
Jartbal had not been divided ; tuab the mahals were contiguous to each 
other and that certain rights of way. water-courses and other rights had 
been left common to the mahals in each village. She therefore claimed 

the right of pre-emption. 

(1) As a shafi-i-sharik, or co-sharer in the thing sold. 

(2) As a shafi-i-khaht, or co-sharer in the appurtenant rights. 

(3) As a shafi-i-jar, or contiguous neighbour. 

The sale-deed which has given rise to this suit was executed on the 
lOfch June, 1906, by Zobaida Jan in favour of the first two defendants, 
Munna Lai and Guizari Lai, who are Hindus, in lieu of Rs. 17,900. The 
bth and 7tb grounds entered in the memorandum of appeal relating to the 
preliminary demands, not having been pressed in this Court, the defence, 

so far as wo are concerned within this appeal was : — 

(1) That the mahals of the vendor and the pre-emptor had 
feotly partitioned and that nothing was loft joint, and therefore that the 
niaintilt could not claim xire-emption as a shan-i-sharik, 

^ (2) That the plaintiff was not a shafi-i-khalit, in that there were no 

f»oTYimon ridhts appurtenant to each of the mahals. , . 

C3) That the “ appurtenances ” relied upon by the 
rights of a public nature and not of a private nature and could not g v 

rise tc^a ngh^ vicinage or contiguity did not apply to largo 

estates like separate mahals. 


11) lieGD) 11 NV. K. O. U. 1G9. 

12) 11870) 0 ii. Li. U- 41. 

(9; 1189b) h L. B. 15 All. 104. 


(4) (18GB) 10 W. B. 0. B- 314. 

(5) 11874) 6 N. W. P. H. 0. Bop. 377 

(6) (1871) 15 W. B. 0. B. 226. 
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£30] (5) That under the Muhanacnadan law there was no right of pre- 
emption except in regard to small plots of land and houses. 

The lower court decreed the claim. It held that though the partition 
in each village was a perfect partition " there was no doubt that wells, 
passages and watercourses and the village site of Jarbhal (abadi) were 
' joint.’ ” The word “ passage " is the lower court’s interpretation of the 
word “ rasta. or roadway.” The so-called watercourses are the small 
channels which cultivators make to conduct water from their wells to the 
fields they seek to irrigate. They are usually made annually, along the 
edges of their fields and sometimes across them. The lower court, there- 
fore, held that the plaintiff was both a shafi-i-sharik and a shafi-i-khalit. 
In respect to the latter capacity it also remarked that the tanks do not 
appear to have been divided by metes and bounds. In regard to the claim 
on the basis of vicinage,” it held that though ordinarily when mahals 
had been separated no right of pre-emption on this basis could be allowed, 
still in the present case, as the partition had been made ” khetbat ” and 
the various plots constituting the two mahals in question were so inter- 
mixed that most of the plots allotted to one co- sharer were surrounded by 
those allotted to the other or adjoined them, their right could be claimed 
on the basis of vicinage also; for to decide otherwise would be to hold con- 
trary to the principles on which the law of pre-emption is based. 

It also held that in the case of large estates the rights cf pre-emption 
could be claimed on the grounds of partnership in the estate and partner- 
ship in the common appurtenances. 

The defendants vendees appeal, and the points pressed before us and 
which call for our decision are : — 

(1) That the partition in each case was perfect, nothing was left 
joint ; 

(2) That no “ appurtenances ” or common rights of a private nature 
are in existence and those of a public nature give no rise to a right of pre- 
emption ; 

(3) That in the case of large separate estates like those in question 
there can be no right of pre-emption on the basis of vicinage or contiguity ; 

£313 ^4) That the Muhammadan law of pre-emption only applies to 
houses, gardens and small plots of land and not to large estates. This 
last ground of appeal was but feebly pressed. 

In the case of Shaikh Mahomed Eossein v. Shaw Mohsin Ali (1) it 
was held by a Full Bench of the Calcutta High Court that a partner 
(shafi‘i~sharik) has a right of pre-emption in villages of large estates. 

In 1874, in the case of Shaik Karim Buksh v. Kamr-ud-deen Ahmad 
12), it was held that pre-emption extends to agricultural estates and is 
not confined to urban properties or small plots. There are numerous other 
decisions on the point to be found in the Law Reports, e.g., 10 W. R. 314 ; 
15 W. R., 223 ; 12 \\ . R, 484, in which pre-emption was allowed in the 
case of large estates. In nearly all these instances it was allowed on the 

ground of partnership in the thing sold. There is therefore no force in 
this plea. 

The next question for decision relates to the nature and extent of the 
partition, and wo have to see wliethor any portion of the original mahals 
were left undivided and whether any rights or appurtenances were loft 
Common to the two mahals into which each of the original ones was sub- 
divided and the nature of these common rights if any. 
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The Subordinate Judge, while stating that the partition (which ad- 
mittedly was made by the Revenue Courts under the Land Revenue Act) 
was “ perfect, ” held that " wells, passages and watercourses and the 
village site of Jartbal ” were left joint. He sets forth the oral evidence on 
the point given by the parties, but omits to state what he accepts or re- 
jects of that evidence, and fails even to mention the documentary evi- 
dence on the record. It is not possible to extract from his judgment the 
grounds on which he held the above to be joint. 

The plaintiff in her plaint admitted that separate mahals bad been 
formed. Separate mahals are only formed in partitions by the Revenue 
Court where the partition is “ perfect,” 


A-ltec disoussing the evidence as to the nature of the partition which bad taken 
place, the judgment then proceeded : — 

This evidence shows clearly that the partitions were perfect in 

every way, and there was nothing loft to be jointly held or used by the 
zamindars. The latter do not reside in any of these three villages and 
have no sir lands. They have a collection house or chaupal in mauza 
Jartbal : that bouse was not within the scope of a partition by a Revenue 
Court, but the land on which it stood has been divided. 

The patwari’s evidence, even if it stood alone, would be amply suffioien 
to rebut the vague and bald statements of the plaintiff’s witnesses ; but it 
receives corroboration and support from the partition proceeding of mauza 
Jartbal, and the settlement records tiled by the defendant. The settle- 
ment took place after the partition, and each mahal was recorded as a 
separate 20 biswa mahal with a separate record of rights, and the variou 

plots in the separate mahals were separately numbered. 

The defendant produced at a late stage of the case the partition pr - 
oeeding of the other two villages, but the lower court refused to ^oept 
them. They have been tendered here again, but there is no adequate rea^ 
son put forward for their non-production at the' proper time, and we have 


•efused to accept them. ^ _ tuof 

The essence of a perfect partition isthe division of every 

divisible. Burial grounds and places of worship are 

[n the present case there are none. In some cases wells, tanks, water 
30 urses and embankments are of necessity left to be joint ^ 

ao-sbarers. hut the court has to determine the extent to 
prictors may use them, the proportions in which 

L borne and the manner in which the profats if any, Teen 

In the present case, as the patwari shows, everytbmg has been 

^‘''‘‘^His evidence as to the result of the partition is worthy of 
It is hichly improbable that be would testify falsely on points 

"f f Hr ‘s'is.rr?r 9 

ly still The roadway “nd watercourses have even been dividea, 

and th?soir'tho;oof is the property of tb^ownors of the various -ah als. 

r :"t ‘sho^^°n tf h^":tV Srati “ry or Hater. Public rights 
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remain unaffected; so also do the rights of the tenants in respect to irriga< 
tion. The co-sharers own no wells and having no sir lands have no 
private rights of irrigation over each other's lands 

The abadi of Jarbhal, i.e., the soil* has been divided. The residents 
remain the owners of their houses as before, with all rights which they 
had acquired. The co-sharers do not reside in these villages. 

As to khalyans and sugarcane presses, there are no lands specially 
set apart for these, and neither party is shown to have any rights in respect 
thereto over the separate mahals of the other. In our opinion the plain- 
tiff has completely failed to establish her position as a shau-i^sharik in the 
zamindari mahal which she seeks to pre-empt. 

She has equally failed, in our opinion, to establish her position as a 
shafi-i-khalit. The fact that a tenant irrigates his held in one mahal 
from his well situated in another mahal does not constitute the plaintiff a 
shafi-i’hhalit. Nor does the fact that she and the vendor are tenants in 
common of the chaupal put her into that position. The ownership of the 
house is distinct and separate from that of the zamindari. A sale of the 
latter does nob necessarily include a sale of the former. 

Reliance is placed on the ruling in Mahtab Singh v. Bam TaHal Mis- 
ser (1). It was therein held that the plaintiff as a partner in the Julkur 
and NeemiiJlJsaher was a shafi-i-khalit. An examination of the judgement 
■will show that there had been in that case an imperfect partition into 
pattis, and the Julkur and Neem^iksaher had been reserved and not divid- 
ed. These are rights from which part of the income of a mahal is deriv- 
ed. In the present case no such rights have been reserved and left un- 
divided. There has been a complete separation of all [34] zamindari right. 
A chaupal is but a house and may be adapted to any other use to which a 
house may be put. 

The case of Shaikh Karim Duksh v. Kumr-ud-deen Ahmad (2) does 
nob help the plaintiff. That also was a case of imperfect partition in which 
some land and tanks and trees were loft joint and undivided between the 
co-sharers. In the case of Abdul Bahim Khan v. Kharag Stngh (3) it was 
held, in a case similar in many ways to the present, that no right of pre- 
emption arose from the fact that a burial ground and a chaupal had re- 
mained undivided. There bad been a perfect partition, ashore, and a burial 
ground and a chaupal were left common property. See also the case of 
Lalla Puriag Datt v. Shaikh Bundch Hossein (4). In our opinion the 
plaintiff is not a shafi-i-khalU. She has no rights of easement over the 
defendant’s mahal, nor do the owners of the two mahals share any rights 
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or appurtenances. 

There remains the question of "vicinage.” The right of pre-emption 
has been allowed in the case of zamindaris and large estates in many cases 
on the ground of partnership and in a few cases on the ground of partner- 
ship in the rigbb^ and appurtenances by the Indian Courts, and our abbon- 
tion has been called to the various rulings. Nob a single case has been 
quoted (nor have we been able to find one) in which in such a case as this 
pre-emption has been allowed on the ground of vicinage. On the contrary 
there are several reported decisions in which the claim in such ca-^es on 
this ground has been repelled and disallowed. 

In Mahiab Singh v. Bam TahaL Misser (1 ) the claim was made both 
shafi-i-khalit and shafi-i-jar. It was decreed to the plaintiff only in 
the former capacity. 

^1) (186W lO^W. R. G. H. ‘JlL 13) (1893) I. L. R. 15 All. l04. 

(2) (1874) 6 N. W. P. H. C. Rep. 377- (4) (1871) ID W. R. C. R. 225. 
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In Mahadeo Singh v. Mussamat Zeenut-un-niad (1) it was ruled fcbafe 
after perfect partition of a zamindari share, no claim on ground of vicinage 
would remain. In Sheikh Mahomed Etossein v. Shaw Mohsin Alt (2) a 
Full Bench of the Calcutta High Court held that in the case of vil- 
lages and large estates no right of pre-emption could be claimed on the 
ground of vicinage* and that such a right based on vicinage was restrict- 
ed to the case of houses, gardens and small plots of land. 

[35] In the case of Abdul Rahim Khan v. Kharag Singh, mentioned 
above, it was held by a Bench of this Court that where an estate had been 
divided into two separate mahals no right of pre-emption under the 
Muhammadan law would subsist on behalf of one of such mahals in res- 
pect of the other, merely by reason of vicinage. The Subordinate 
has tried to distinguish the present case from all these rulings on the 
ground that the partition of the villages in suit was khetbat and not 
‘*chakhar and the fields which constitute the two mahals are all intermix- 
ed. The same plea has been raised before us. and it is urged that it 
vendor had sold each field separately by a separate sale-deed, the plamtitl 
would have been entitled to pre-emption on the ground of vicinage “ 
of her plots adjoined it. The argument is specious, but has no force. Ihe 
vendor ha<; not sold each plot separately, but the mahal as a 'whole. In 
very few partitions is it possible to divide a mahal into large blocks of 
equal value Where possible this is always done, but it is seldom possible. 
The rights of the tenants have to be considered in assessing the value ot 
the land to the zamindar. Many have occupancy rights and rnany pay 
favourable rates of rent by reason of their caste 
In tho large majority of partitionea 
mahals will be fonna intermi^cea, ana we ao not think ' 

cient roacon for hoiaing that vicinage will give the plaintiff a right to pr 

wonia point out that there are many ™ *'f'ntL?viUag^f 

which have 6eias stauaing right in midst of the fieias of o^^^ 

As between such villages or between adjacent villa„ , ■ A : , .ug courts 

tion has never been allowed by (and prohab ly two parts! 

oi .hi. r, 

LpIrateTillagls. ^Many villages, or mauzas. have no inhabited site. 

We do not deem it right to extend the right 

the hounds which Vbon a maLl has been parf^^^^^ 

course of decisions. In the Muhammadan law subsists 

t.oned, no ^ “ne of the now mahals in respect to “tber 

’"ew'ra’lra, “Jr a^n^y ,= of it onjhe -nd . ^.cinage^ a.ne^ 
view wo allow the appeal nrtnrfcs The costs incurred by 

„,1I <:»;« ” 

“.rrr-p'i "pb .111 1.11 » S'., sss 

i. .1.. ..a b* b.'"* b' 

appellants themselvos. Appeal allowed. 


p2) (1870) 6 13. D. R. 41* 


( 1 ) (I8r,9) 11 \v. n C. R. 169. 
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Emperor v. Ibrahim Khan.* 

[29bh June. 1910.] 

Ait No. XLV oj 1860 (Indian Penal Code), section 109 — Criminal breach of trust— ^ 
Charge-Criminal Procedure Code, section 222 (2). 

An accused person was charged under section 409 of the Indian Penal Code 
with having embezzled an aggregate sum of Bs. ‘208“12*0 on various dates bet- 
ween the 1st July and the Ist November, 1909. Held that the charge so framed 
was not open to objection, notwilhatandieg that evidence was available as to 
the various items of which the aggregate sum charged was composed. Emperor 
V. Ouhari Pal (1), Emperor v. 'Ishiiaq Ahmad (2), Samiruddin Sarfcar v, Ni~ 
baran Chandra Qhose (3), Sat Narian Teroari v. Emperor (4) and Thomas v. 
Emperor (5) followed. Su6ra7>taj»’a Ayyar v. King Eynperor (6) distinguished. 

[Ref: 42 All. 522=18 A L. J. 633=22 Cr. L. J. 84=59 I. C. 372;] 


One Ibrahim Khan, a naib darogha employed in the Meerut Ca.nton- 
ments was charged with having embezzled a sum of money amounting to 
Rs. 208-12-0, which he bad received as grazing fees from various persons 
who grazed cattle on the cantonment grass lands on various dates between 
the 1st of July and the 1st of November, 1909. This aggregate sum of 
Rs. 208-12-0 consisted of various items, some eighteen in all. which the ac- 
cused was alleged to have received at various times between the dates men- 
tioned [37] and from various persons. On this charge the accused was 
convicted and sentenced by tho Assistant Sessions Judge of Meerut. On 
appeal to the Sessions Judge, however, the conviction and sentence were 
set aside and a retrial ordered, the Sessions Judge being of opinion that 
the case fell within tho ruling of tho Privy Council in Subramania Ayyar 
V. King-Empfiror (6) and that tho trial was an illegality m that the 
prosecution was able to prove tho embezzlement of eighteen specific items 
and therefore tho accused should have been charged separately in respect 
of separate items and not on the aggregate stim. Against this order tho 
Local Government applied to the High Court in revision. 

The Government Advocate (Mr. W. Wallach), for the Crown. 

Mr. G. P. Boys, for tho accused. 


TudbaIjI. and Chamier, JJ.: — This is an application in revision 
filed by the Local Government seeking to have cancelled the order of the 
Sessions Judge of Mcorut, whereby ho set aside tho conviction and sen- 
tence passed by the Assistant Sessions Judge of that district, upon Ibrahim 
Khan, in respect to an offonco under section 409, Indian Penal Code, and 

ordered a retrial of the case. 

The question raised in tho case involves the true construction of 
clause (2), section 222, Criminal Procedure Code. 


The accused, Ibrahim Khan, was a naih darogha. employed in the 
Meerut Cantonment'^, and the chargf. again-b h’ln that in that capacity 
ho realized the total sum of 208-12-0 as gra/uig from various 

persons who grazed cattle on the f^antonment grass lands between the 1st 


•Criininal Rcvi^ioi^ No. 
JohnBlon, Sesfiions Judge of 


9S.S 10 lO by theTjocil Ooverament from an order 
Meerut, dated the l2th of February. 1010. 


(1) (1902) 1. I,. R. 24 All. 254. 

(2) (1004) T. T . R. 28 All. 60. 
t3) (1904) ,1. L. R. 31 Cal. 02.^. 


(4) 11005) i. L. R. 32 Cal. 1085 
(.5) (1006) I. L. R. 29 ^rad. 558. 
(6) UOOl) I- L. B. 25 Mad. 61. 
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July and Isfc November, 1909, and embezzled feho same, failing to pay it 
into the Treasury. 

The sum of Rs. 208-12-0 consists of some eighteen items, which the 
accused is said to have collected on dates (somewhat uncertain) between 
the 1st July and 1st November, 1909. Apparently he had no power 
to expend any money, but it was bis duty to pay it in as he col- 
lected it, presumably daily. One charge in respect of the gross sum 
was framed against him, in view of the provision in clause (2), sec- 
tion 222, Criminal Procedure Co^e, and being [383 committed for trial, 
he was found guilty and convicted by the Assistant Sessions Judge. 

On appeal the Sessions Judge held that in view of the rulings reported 
in I. Ij. R , 17 AIL, 153 and 18 AIL. 116, and the Privy Council ruling in 
Suhramania Auifctr v. King-Emperor. ( i) the trial was an illegality, in 
that the prosecution was able to prove the embezzlement of eighteen 
specific items, and therefore he should have been charged separately in 
regard to each itom embezzled, there being in fact eighteen separate offen- 
ces. In this view he set aside the conviction and sentence and ordered a 
retrial. It is this order which we are now asked to set aside on revision, 
It is contended that in view of the plain language of clause (2) of sec- 
tion 222, Criminal Procedure Code, and the rulings of this Court and of the 
XTiMh Courts of Calcutta and Madras, reported in I. L. R. 24 AIL, 254; 
27 AIL, 69; 31 CaL. 928; 32 Cal, 1085; 29 Mad. 558, all of dates 
subsequent to the alteration of the law in 1898, the decision of the lower 
court is incorrect, and that the Sessions Judge has reli<^d upon decisions 

which were passed prior to the Code of 1898 

Section 222, clause (1) of the Code sets forth the particulars as to 
time, place and person which have to ho entered in a charge sheet. 

When the Code of 1898 became law, olause (2) was added to the 
section. It runs as follows; —"When the accused is charged with crimi^l 
breach of trust or dishonest misappropriation of money, it shall be suffi- 
cient to specify the gross sum in respect of which the offence is alleged to 
have been committed and the dates between which the offence is 
to have been committed without specifying particular items or exact dates, 
and the charge so framed shall be deemed to be a charge of one 
within the meaning of section 234. Provided that the time mcluded 
between the first and the last of such dates shall not exceed one 

The plain meaning of the above language appears to us to be tnac 
where a man in a certain capacity is entrusted from time to time wit 
various sums of money and commits criminal breach of trust 
thereto, he may bo charged with an offence [39] in respect to the gro 

sum ombo/zled. and it is necessary to specify the particular item 

omhezzled. or the exact dates on which they were so _ 

that a charge sq framed shall he deemed to boa charge * 

provided that the period within which such embezzlement has taken 

of trial of an accused person at one 
ro^pcet to three olTence. ot the hind coeanritted with.n the .pace ot 

twelve mouths. If the accused cmhezi^led more »'>au three 
snccific items on specific dates, lu the same capacity, witbm the 

tClt months. he"c^^ (under section 234 be 

ho only three of such items were it nor for clause U) ot 

tion 222 of the Code which lays down tha t in suc h a case he^ may 

(1) (1001) I. Ij. P. 25 Mad. 61. 
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charged in respect to the gross sum embezzled without specifying the 
particuiar items or exact dates, and that such a charge shall be deemed 
to be a charge of one offence within the meaning of section 234. 

It is quite clear that the latter section is qualified by the former to 
a certain extent. Nor is there anything in the language of clause (2), 
section 2*22, which goes to show that where particular items and exact 
dates can be specified, they shall be so specified and the section shall not 
apply and that the accused shall bo charged and tried in respect to each 
item or set of three items. 

This is the view taken of the meaning of this section in the case of 
Emperor v. Gulzari Lai (1), and this was followed in the case reported 
in I. L. R. 27 All. 69. 

The same view was adopted by the Calcutta High Court in the cases 
reported in I. L. R. 31 Cal. 928; 32 Cal. 1085 and by the Madras High 
Court in the case reported in I. L. R. 29 Mad. 553. 

“While admitting that the weight of authority is against him, the 
learned counsel for the accused has pressed the contention that the Code 
of Criminal Procedure of 1898 amended the law in this matter simply 
with a view to set at rest the conflict of decision between this Court and 
the Calcutta High Court in respect to those cases in which the prosecution 
is able only to [40] establish a general deficiency and has no means of 
proving the exact dates and particular items. Prior to 1898 this Court bad 
held that where a general deficiency could bo established, the accused 
could bo charged and convicted in respect thereto. {Vide I. L. R. 17 All. 
153; 18 All. 116.) The Calcutta High Court ruled otherwise in I. L. R. 
24 Cal. 193. 

It is further contended that the Liegislature did not intend to intro- 
duce any organic change in the law by enacting the Code of 1898, that the 
clause in question was intended to cover oases in which the accused after 
receiving many sums at different times has on a certain date embezzled 
the whole amount thus received or part of it, i.e?., where there has been 
really only one act of embezzlement and also cases of general deficiency 
where it is impossible to give particular items or specific dates. 

It is urged that clause (2) controls clause (1), and that an accused 
might be greatly prejudiced by being tried at one trial in respect to a 
thousand different items, or more, embezzled within the twelve months 
on specific dates, by reason of the complexity of the case. The contention 
as to the intention of the Legislature may be a correct one, but we have 
primarily to look to the language used by the Legislature to ascertain its 
meaning and intention. Where that language is plain and unambiguous, 
as in the present case, we are not allowed to look at extraneous matters 
and read other language into the section so as to give it a meaning which 
we may believe the Legislature intended to express. 

Our attention has been called to the case of Emperor v. Kashinath 
Bagaji Sali (,lg in which it wa« hold by 'Six. Justice CilANl >AVAKKAR, 
that where there have been defalcations in respect of diffoiont items in 
the course of twelve months, there the Court can try a man in respect of 
three offences by selccbing dill'eront items eombiniiig those items into one 
lump sum and of making the selection so as to get at three sums, the 
appropriation of each constituting an offouco by it-elf. The decision may 
or may not bo coriect. but \so fail to see that it goes so far as to hold that 
all the sums may not be put together to form one gross sum and tho 

U) (1903) I. U B '.^4 All. 354. (2) (1910) 12 Bom. L. R. 226. 
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accused cbatged in respcob to the gtoss sum so arrived at , sucb a 
[41] charge is clearly deemed to be a charge oE one otfenoe within the 
meaning of section 233 {'Otde clause 2 o£ section 222). I£ it goes so far as 

is contended before us, we cannot agree with it. 

Nor can we see that the accused has in the present case been at all 

preiudioed at his trial. 

In our opinion the order of the Sessions Judge is wrong. We allow 
this application, set aside his order and direct that the appeal be decided 

on its merits according to law. . . j 

Order set as^de. 


Before 


33 A. 41 A. L. J. 941=7 I. C. 697). 

APPELLATE CIVIL. 

Sir John Stanley, Knight, Chief JuUice^ and Mr. Justice G^-iffin 


GoPi {Defendant) v. Musammat Jaldhaea {Plaintiff).* 

[Ath July, 1910.] 


Sindu LaiO~~Win~~Coiiairitctioii^Bcqu£it in favour of two married daughters— ^omi 
tenaficp or ienancjf in common. 

A Hindu died leAving a will whereby ha bequeathed the Whole of his 
to his two married dauqbtorg without speoieoation of shares, ™ 

estate taken by the legatees was a tenancy m common and not a joint tenancy. 

Jogesioar Narain Deo v. Ram Chandra DuU (1) followed. 

[Fol. 37 All. 941; Ref. 20 I. G. 750; 62 1. G. 430. All. 665 ; 62 I. G. 496.J 

The facts of this case wore as follows : — .n • r ^nr 

On the 28th of February, 1381. one Mohan Lai executed a will m tavour 

of his two daughters, Lila and Maya, in the following terms : . , . m 

"I Moban Lai, son of Hnr DiL>ul. Brahman by oaate, alias Dubi, resident of 

Kaeba Soron Khae. district Etab. declare as toUowe „„„ce- 

••Lilo is transient, therefore it is necessary for every person 
mont during his lifetime that after his death his name may he P^petuated anu com^ 

after my death my daughters, Musammats Dila and ^*^>'** .*- , Uftiov? like myself. 

, ®”‘'‘ BbS.™” o. /. 81 ,. 

Ki,ria ;‘s,,rTLr,ttLr.sr 

suit. The court below f o w H ^ became entitled 

two legatees under the wiH ^i 

^ o 18 of 1909, from a deoree of A.hmad Ali Khan second Addi- 

:/du'd eXtUrh; d'ated the _mh of April 190a 


(ioBul Judge 


(1) (1896) li. R. 23 I. A. 87 (44). 
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Mohan Lai. The Court below held that the legatees were tenants m com- 
mon and dooreod the plaintiff’s suit. The defendant appealed. 

Mr. S. Shams-ad-di 7 i, for the appellant, contended that the principle 
of En«Ush law that a gift to two persons without words of division created ciViL. 

a ioint tenancy and not a tenancy in common, applied to the oas® ; — 

Uankamna Kunioar v. Balktdma Das (i). He also submitted that under 33 i Jl-'J 
the Hindu Law daughters get a joint estate in the property mherited from 
their father. He referred to Mayne’s Hindu Law, ed. 7, para. 563, bant 
Kumar v. Deo Saran (2) and Venkainjamma Gam v. Venkataramanay- 

yamma Bahadur Gar u :i lu u 

Munshi Gulzari Lai, for the respondent, submitted that the principle 

relied on by the appellant was a highly technical English law 

of oonveyaaoing and did not; apply to India. He citeAJogeswar Naratn 

Deo V. Botti Chandra Du.lt (.4). Bhoba Tarim Dehua v Peary j^all San- 

yal (.5) and Lakshmibai v. Hirabai (.6) -which -was affirmed on appeal m 

Hirabui v. Lakshmibai (7). 

Mr S heard in reply. . i 

Stanley C J and Gripfin, J. —The sole question in this appeal 

depends upon 'the t^ue constructmn of the w.U of one [43] Mohan Lai. 

dated the 28th of February, 1881. Mohan Lai bad two ' 

Lila and Maya. Both these daughters were married, Bha.karan being 
the husband of Lila Lila left a daughter, namely, the plaintiff Jaldhara. 

According to thJ w of Mohan Lai, which is a short document, after 
setfeinc nnt that life was transient and therefore it was necessary for every 

his name may be perpetuated and commemorated, he directs that 
after his death his daughters, Musammats Lila and Maya, shall be 
£ owners Tn posres^on of the whole of the property in his posses- 
sion like himself. Nothing is to be found m the will ^ 

of this Gift The sole question before us is whether or not this gift to his 
o tni.i gi t. X o rtift to them as tenants m common or as joint 

Jnantr^ Lila, and Maya executed a mortgage 

on the of May 1900, of a house which belonged to the testator, in 

favour of the dc^ena;nt appellant Gopi. and it is his contention hat he 

gift was a gift to the two daughters m joint tenancy, and therefore the 

survivor Maya was able to give a valid mortgage of the entire house. On 

the other band it is contended that according to the rule of construction to 
e °“86r h ^ Hindu will the gift in question was a gift to 

thoTwo^daughters as tenants in common . The court below held that 
rwlrsnoh a gift and decreed the plaintiffs claim for a declaration that 
th^plaffiLff IS the orvnor in possession of one-halt of the property m 
dispute by right of inhentanoo from her mother Lila. 

The question appears to us to be concluded by the ruling of their 
TiOrdchins nt the Privy Council m the case of Jocjenuar Narain Deo v. 

Ram Chandra Dull (I)- 1’*^° testator in that case made a gift in the 

fnllnwino t-ftrras * “ Tho remaining -l-anna share I give feo you Srimafci 

EanrDomi Kr mari, and the son Lrn to your womb, Jogoswar Naraln 
Leo. for your mamtonanec." This was followed by a direcbion in the 
following torm--^;— ‘‘Upon my d eabb you a nd your son and g rands ons, et cettra. 


U) U905) 1. L. 1^. ^^9. 3«- 

(2) (1886) I L. R. B All 30o 
(») (1902) L. R- 29 1. A. A- Aj. «- 

25 Mad. 678. „„ ,4 t t tj 

(4) (1896) B. B. a® 1- A. 37, U, I. L. B. 


23 Cal. C)70. 

(5) (1807) 1. L. B. 21 Gal. 6i6 (652). 

(6) (1866) 1. li. U. 11 Bom. 69 (77). 

(7) (1887) 1. L. R. 11 Bom. 573 (579). 
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in duo order of succession, shall hold possession of the zamindari, et ceieray 
according to the above distribution of shares. And I give to you the power 
of making alienation by sale or gift/' It was there [44] contended, upon 
the authority of Vy(Jinada v. Nag.immal (1), that by the terms of the 
will the Rani and her son, Jogeswar Naram Deo, became joint tenants of 
the 4-anna share and not tenants in common. In Vi/dinada v. Nagammal 
a Hindu by his will granted jointly to his brother’s son and Nagammal, 
the wife of the latter, certain lauds with power of alienation, and it was 
held in accordance with the rule of Knglish conveyancing governing a 
gift of the kind that the grantees were joint tenants and not tenants in 
common. Their Lordships of the Privy Council overruled this decision, 
stating that there were two substantial reasons why it ought not to be 
followed as an authority, the first of these being "that the learned Judges 
of the High Court of Madras were not justified in importing into the con- 
struction of a Hindu will an extremely technical rule of English con- 
veyancing.” '* The principle of joint tenancy,” they observed. ” appears 

to be unknown to Hindu law, except in the case of coparcenary between 
the members of an undivided family." By this decision of their Lordships 
we are bound in the present case, the facts of which appear to be on all 
fours with those in the case of Jogi'swar Narain Deo v. Bam Chandra 
Dutt. We mav point out that the gift was not made to members of a 
joint Hindu family but to the two daughtors of the testator, both of whom 
were married women. It is most unlikely that tho testator would, under 
such circumstance'^, have given his property to his own daughters m joint 
tenancy. Wo think, thoroforo, that tho decision of the court below was 

correct and dismiss this appeal with costs. ^ 

Appeal dtsmtssca^ 


:J3 A. 45 i = 7 l.C. 409.) 

[45] APPELLATE CIVIL. 

Uejorc Sir John Stanley. Kniyhl. Chief Justice, and Mr. Justice 

Sir George Knot. 

3ASAN Ali [PlainUfi) v. MlAN Jan khan and another {Defendants.)* 

[6th July. 1910.] 

I sect.oa 3lG oi the ^ode of^C.vh^Proocduto,_lS32^ 

a purcU:i^af at aacbion sale m excoatiOD o whiob aaoh 

dan property does uot become a co-aharor 

property ia aitaate uQtil the sale Uas boon ooafitmed m Uis favour. 

The facts of tin-' case were as follows; oOth 

Tho plaintifi appellant purcha'^od a share m a villag ^ 

.r Tho «ale was confirmed on the -iltn July, 

J„„o, 1007, at auc. on salo 1 ho -ale w 

1007. On the re.pondont.'’ Tbo plaintiff 

tt private salo to one ^l - property as a co-sharor in 

t": VaK-hruo the fJrmor rale. Mutation of nanres had not 

1 rtf l<l09 from door^o of 1^5)11 Autar Paudo, District 

♦ SocoimI Avpoal No. ^ . _ j April* 1909, oontirmiDg a deotco of Pratap Sicgb, 

(1) (1889) I. L. R. 11 Mad. 2 d8. 
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effected in the interval between the sale of the 20th June and its confirm- 
ation on the 24th July, 1907. The courts below dismissed the suit. The 
plaintiff appealed to the High Court. 

The case came up (or hearing before Karamat Husain, J., who re- 
ferred it to a Bench of two Judges by the following order : 

The suit out of which this appeal aro:?e was foe pre-emption on the basis of a 
iDOBib-ul-arB The pre-emptot, on the 20th of June 1907, purebaRe*! a share which was 
sold by auction. That sale was confirmed on the *24bh of July, 1907. The property 
which the nre emptor sought to pre-empt was sold under a sale-deed of the 23td 
of July, 1907. The case for the pro-emptor was that he became a oo-shater on the d»\te 
of the auction sale, that is the ‘iOth of June, 1907, and that therefore he was a co- 
sharer for the purposes of pre-emption on the 23td ol July, 1907, when the property, 
the subject-matter of the suit, was sold to the defendant vendee. The case for the 
defendant vendee was that the pre-emptor did not become a co-sbarer until the con- 
firmation of the sale on the ‘24l,h of July, 1907, Both the courts below accepted the 
contention of the defendant and dismissed the plaintiff's claim. In second appeal by 
the plaintiff it is contended by his learned advocate that the ownership of the property 
purchased at an auction sale vests in the purchaser on the date of that sale, and that 
being the case, the pre-etoptor i.s entitled to succeed. In support of this contention 
reliance is placed on the following ruling namely, second Appeal No. 194 of 1908, decid- 
ed by a single Judge of this Court on the fith of April, 1909. which in [46]Iw6ry clear 
terms lays down that the ownership of a property sold by auction passes to tbe vendee 
on the date of the auction sale, in addition to that ruling the learned advocate reties 
on v. Buld’o (lb v. riarc Lul (21, Bhymb Chinu^cr Bwi'i op>tdhya v. 

Sondamani Jhibec. (3), Cluitropui Stngh v. Qirindtn Chundcr Roy (i), Durgn Narain 
Sen V. Baney Madhuh ['■)), Dtigduw. Panchanismg O'lngarum (6) and Musa- 

mmat Buhuns Kowur v Lalla linhooree Lull (7). The learned vakil for the respondents 
on tbe other band contond.s that under section 310 of Ibo old Code of Civil Proce- 
dure of lbS2 the properly vests in the auction purchaser on the date of the confirma- 
tion of the sale and not before. In support of this centention ho relies on Amir Kaztm 
V. Dorhari Mnl (8) which fully supports him. In addition to that he also relies on 
Shco Narain v. Jiiru ^91. Gobtnd Ram v. Tulsi Rfim (IC) and Prem Chand Pal v. Pur- 
iwwd Thisi (11). Tie further says that the rulings in Nargnr Tintnj'o v. Dhashor Par- 
muyo Barke J^nl V. fa f, ill Narain {Vi). Kamnn Moyi Ban^rjeo v. Surendra Nath 

Mtikerjec (14i and Jlarkisandaa Nitrandaa v. Bai Ichha (15) help him in a way. Per- 
sonally I am of opinion that the date of the passing of ownership to an auction pur- 
chaser ought to be the date of the auction sale, inasmuch as all the ingredients neces- 
sary to complete the sale come into existence on tb.vt date But a.s there i^ a confiict 
of authority in tbis' ourt on this point, which will appear from comparing second 
Appeal No 194 of 1908, decided on the Oth of April, l.>09. with the case reported in 
I. L. R. vil All 475, I deem it desirable that this iioinb be considered by a Bench of two 
Judges. I order accordingly." 
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The case thou came uv for bearing before Stanley. C. J,, and 

ICnox, j. 

Mr Abd^U Raoof for the appellant cited, Daqdu v. Pancham Singh 
Gangarain (ti) and Chiddo v. Piuri Lul (2). 

Maulvi Miiharmnad Ishaq, for the respondent, relied on Amir Kazim 
V. Darbari Mai (H) and Shiam Lai v. Nathi La-l (16). 

Stanley, C. J., and Knon, .f. — For the purpo-^es of this second appeal 
it is neces?=arv to note that the appellant, jfa-ari Ali, purchased a share in 
a certain malirtl at an auction sale on the 20fch of June, 1907. The 
sale did not b-.cotne absolute until the 24fch of July, 1907. On the 
23rd of July, 1907 one Mianjaii Khan, a share- liolder in the same 


(l) (ISB.O I r- U 5 All 305. 

(2j (I8'‘f0 1. L. B. 19 All. 16H 

(3) (lB7r>» 1 L. Ti 2 r-al 1 U. 

(4) (1880) 1. L, B. 0 Oal. 383 

i5) (1S8U I. L R. 7 Gal I »0. 207. 

(C) (1892) I. L, U 17 Bom. 375 

(7) (1872) 14 Moo 1. A- (90. 

(8) (1902) I. T*. R. 21 All. 175. 


(9) I L. r. V All 535 

(lOi ''Veoklv Notes, 1887. p. 217. 

(IJ) (1S8-) I U R le 510. 
a-J' 11^80' I. Ij B 10 Bom 411. 

(13) 0900 I. L B. 22 All iRs. 

(11) ( 1801 ) I. L B. 20 Cal. 17G. 

(15.' <1879) I. Ti R 4 Bom. 155. 

(ir»» (1910) 7 A. D. J. 81. 
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mahal, sold bis share by private C473 sale to one Muhammad Taqi. The 
present appellant has brought the suit out of which this appeal has ariseui 
to enforce under the wajib-ul-arz his right to pre-empt the share sold by 
Mianjan Khan to Muhammad Taqi. Both the Courts below dismissed the 
claim, on the ground that the plaintiff was not a share-holder in the pro- 
perty, in respect of which he claims the right to pre-empt, at the time 
when the share was sold, namely, the 23rd of July, 1907. 

In appeal to this Court it was contended that the appellant acquired 
his title from the date of sale and not from the date of confirmation of the 
sale. Looking to the terms of section 316 of the Code of Civil Procedure, 
of 1882, which was the law governing the matter at the time the suit was 
brought, we have no doubt that the view taken by the Courts below was 
the right view. The plaintiff did not become hissedar of the mahal until 
the date when the sale became absolute, and bis right to pre-emption could 
not arise until the sale had been confirmed in his favour. We may point 
out that by the present Code of Civil Procedure, section 65, the law has 
been altered in this respect. Some misapprehension appears to us to 
prevail as to the meaning of the words used in section 316, viz.. So far 
as regards the parties claiming through or under them.” In Dagdv, v. 
Pancham Singh Gangaram (1), TelanG, J., treats these words as though 
they meant that the Court purported to convey an absolute title to the 
purchaser. Bub a court acting under section 316 does not guarantee title; 
all that it does is to convey the right, title and interest in the property of 
the paities to the suit before it. So far as these parties are concerned ib 
guarantees that the judgment-debtor shall not recover back the property 
sold, aud that from the date entered in the certificate the purchaser 
becomes ontiblod to whatever interest the judgment-debtor was possessed 
of on tho date when the sale was held. We think that the words mention- 
ed above were used to preclude any suggestion that the interests of third 

parties wore affected by the certificate that the title to the property sold 

has vested in tho purcba-^cr. Tho appeal is dismissed with costs. 

Appeal dismissed, 


33 A. 48=(7 I. C. 412=7 A. L. J. 910=11 Cr. h. J. 480). 

[48] RBVISIONAL CRIMINAL. 

Before Mr. Justice Tudball and Mr. Justice Cliimier. 

Bmpekor V . Dharam Das and another. 

[8tb July, 19 lO.] 

Procedure Code, sect.o,, 

i,Hr rni’rt nnt iimtt.d hy junsdicttnu of ortgi.ini Court— Act ivo. 

(/- dmu 7'ru.A' 71. 117. IP,.. 

The power coDferred upon an appeUrilo Court by dowom exeroi- 

tho Code cf Crhninul Procedure ifl not limited in any ^Bhoufinn Dhuvial- 

Uv tbc oriRinal Court which trie, y;,™,”',,,® p.lloi V. 

dissented (rom. _ _ . _ — y 

•Criinmu! Pcvi.iuu No. 223 of 1910 from on 
MuRi-lni.oo. AUuh.uhua, aatoc, the 23ra of ^ ^ 

(„ (JHa21 1 . r.. R. 17 Bom. 8-5. W lJUh *. ^32 

lo; 1: 1 -. n. 85 col. ,81. 
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Held also that where in the ooutae of a riot gtievoua hurt was oommiUea the 
aooused might be lawfully convicted of aepirate offences under sections 147 and juj^y 8. 
826 read with 149 of the Indian Penal Code and sentenced separately tor eacU 
offence. Quccn-Evipress v. Biahesliar (1) followed. RBViSlOi^Alj 

[Fol. 2 PatD J. 21: Ref. 37 Mad. 153=60 I. 0. 998=19 A L- J- 128=22 Ct. L. J. QB IMIN AI^. 
810=81 I. 0. 148.3 33 ^ 48 

The applicants in this case were, with others, convicted of the j q 412=7 
offences oE rioting and causing grievous hurt and sentenced by a magis- ^ L. J. 910 
trate of the second class to six months, rigorous imprisonment 480 

section 147 of the Indian Penal Code, and to 3 months under section 325 
read with section 149 of the Code. They appealed to the ^'st>:icb Magis- 
trate, who dismissed their appeals, and, acting under section 10b {6} ot the 
Code of Criminal Procedure, ordered the applicants to ^d security to 
keep the peace. The applicants came in revision to the High t^ourt, 
contending, first, that the order forsecurity was bad, inasmuch as the Court 
which originallv tried them had no power to make any such order under 

section 106 (1) of the Co'le, and. secondly, that separate sentences for 

offences under sections 147 and 325 of the Indian Penal Code, committed 

in the Course of the same tran^^action were illegal. 

Babu Dwroa Gharan Singh, for the applicants. 

The Assistant Government Advocate (Mr. B. Maloomson) for the 

'^°^UDBALt,, J.— The fact-; of the case out of which this application tor 
revision has arisen may briefly be stated as follows. 

[Ml Two parties claimed title to certain rreafcwa trees. One party ap- 
parently was in possession and peaceably engaged m gathering the fruit 
when the opposite party arrived armed with latht,. drove them away and 
took possession. In the course of the riot grievous hurt was indicted by 
some member or members of the applicants, (the aggressive) Party. The 
two present applicants have been convictel by a Magistrate of the sao°“a 
class and have been sentenced for the offence of not under section 147, I. 

P. C.. to six months’ rigorous imprisonment each, and ^r the offend o 

voluntarily causing grievous hurt under section 325. I. 
section 149. I. P. C., to three months rigorous imprisonment each, i. a., 
a total of nine months’ rigorous imprisonment each The applicants 
appealed to the District JIagistrato, who dismissed their appeal, con- 
firmed the convictions and sentences, and acting under section 0 j, 

Ee (3), of the Criminal Procedure Code, ordered the present applicants 

to furnish security to keep the peace. fir-li 

Two points are raised in this Court by the applicants. The fir.b is 

that the orfer ot the District Magistrate purporting to have been passed 
under section lOG of the Code of Criminal Procedure was without jurisdic- 
tion in that the Magistrate ^ 

pass an order 'tnder ‘ “ V P ^ illegal. The applicants base their 

sentences passed by the Muthiah 

first contention upon ^ ™lmg ojjhe ^I d 

ChHHv Emperor „„ order under this section is 

power given to an M^P'^nate co rt to mak circumstances, but 

not an unlimited iwwor to make such ^ t„ do only that which 

IS to be taken as giving ’„g „„,i therefore that the power 

the lower court could and .g’.j ^ g^.es where the coiivic- 

of the court to pa=s such an order . , conhne^^^^^^^ circumstances 

tion has boon bv a court named m the 


(1) (1887) T. li. T?. 0 All. f'vir.. 


(2) (lOOru 1. L. B. 20 Mad. 190. 


33 


A V— 5 



1910 
July 8. 

BEVlBlONAL 

Oriminai,. 

S3 A. 48 S7 
I. 0. 413=:7 
A. Cl. J. 910 
s=11Cp.L. J. 
480. 


83 All. SO INDIAN HIQH GOtTBI BBPOBTB Hfol, 

required by the seotion.’* The learned Judges gave no reason for their 
opinion. This was followed in another case, Paramasiva Pillai v. 
Emperor (1). In the case of Dorasami Nnif^u v. Emperor (2), though 
this ruling was followed, its correctness was clearly [50] doubted. The 
Judges who constituted that Bench remarked as follows : — “ Although we 
are not prepared to dissent from the construction which has been placed 
upon clause (3) of the section, having regard to the language used, yet we 
think it may well be doubted whether the Ijegislature intended that the 
power of the appellate court and of the High Court when exercising its 
powers of revision should be confined to such narrow limits.” They then 
proceed to give what in my opinion are very good reasons for holding that 
the section places no limit on the power of the appellate court. Clause (3) 
of the section distinctly says that an order under this section may * also” 
be made by an appellate court. There is nothing in the language of the 
section which in my opinion limits the power of an appellate court. This 
point was also considered in Emperor v. Momin Malita (3), where the 
ruling in 29 Madras, 190, was followed, but no reason was given. It was 
also considered by the Bombay High Court in Emperor v. Bhausingh 
DhumaUingh (4). The Madras cases were quoted before the court. The 
judgement runs as follows: — ” We are not prepared to accept the con- 
struction placed upon section lOfi in those cases. We think that the 
clause (3) makes it clear that the order for security may be made in appeal 
whether the original court has jurisdiction to pass such an order or not. 
The clause runs ‘An order under this section may also be made by an 
appellate court or by the High Court when exercising its powers of revi- 
sion *, the word ‘also’ plainly implying that it may be independently made 
by tbo '=0 courts as well as bv the original courts specified in the first ; and 
it is neither sugge'^ted nor implied that powers of the original court should 
in anv way control or limit those of the appellate or revisional authority. 
The learned judges then refer to the ca^e of Dorasami Naidu v. Emperor 
mentioned above, and, agree with the arguments of the learned judges 
therein, throwing doubt on the correctness of the decision in Muthiah 
Chetti V. Emperor (5). I fully agree with the opinion expressed by the 
Bombay High Court. In my judgement the power of an appellate court 
under clause (31 of the section is not limited in any way by the powers 

of original court which tried the case. 

[51] In regard to the second point, the argument on behalf of the 

applicants is. that section 71 of the Indian Penal Code, applies to the 
circumctancos of this case; and that under that section the maximum 
sentence which a Magistrate of the second class could pass was six months 
rif.<oroiK impri.=onrT,cnt„ that thorofore the total sentence of 9 mooth s 
impri..orment i.; illosal. The question whether =eetion 71 apphoa to the 
facts of the present case is covered by authority. It was fully discussed 
in Ourni-Vlmpr<’s-< v. Bhho.kar W. Tire cireuractanoe, of that ca^e were 
similar to tho=o of the present ca.;o. It wa<^ therein held that section 71 
did not anplv, and the Map.istrate was empowered to pass separate sen- 
tences for each of the offences under sections 147 and 325, Indian Penal 
Code to tlie full extent of his powers. That rulinq has not, so far as we 
know been differed from in this Court, but has been roRularly followed, 
and t'soo no reason whatsoever to differ from it. I would therefore reject 

the application for revision. 

ri)’n90r0 T. r,. n. 90 Mu'l. n0091 I. H r. 33 Bom. 33. 

(9) (IQOIP 1 T^. B. 30 Mnd. 132. (lOO.'i) I. tj. R 29 Mad. 190, 

(3) (1008) I. L.’R. 35 Gal. 431. (3) (1887) I. Tj. B. 9 All.*645. 
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Chamiee, J : — On the first question, I entirely agree withfwhat my 
learned brother has said and have nothing to add. 

On the second question I consider I am bound by the previous deci- 
sion of this Court to ^hich he has referred, and which has, I understand, 
been consistently followed in this Court. I agree in the order proposed. 

By the Court.— Order of the Court is that the application for revi- 
sion is rejected. 

Application rejected. 


33 A. SI (=7 I. C. 156=7 A. L. J. 361 ) 

FULL BENCH. 

Before Sir John StanUyt Knight, Chief Justice, Mr. Justice Tudball and 

Mr. Justice Chamier. 


Zahabia {Plaintiff) v. Debia and others (Defendants) * 

[9bh July, 1910.] 


Code of Ciinl Procedure (1908), tcction lX—lics-jv.dicaUi’~-~Two suits — One judgment^ 
but two decrees — Appeal agai7ist one decreet before tlta decision of which the other 
decree becomes final. 

M and Z each filed a suit for pre-emption in respect of the same sale, eaoh 
claiming a right of pre-emption preferential to that of the other. Eaoh plain- 
tifi was made a party defendant to the suit brought by the other. A judgment 
was £523 delivered in the suit of M and a copy thoroof was placed on the record 
as the judgement in the suit of Z‘, but a separate decree was framed in eaoh suit. 
The suit of M was decreed, that of Z dismissed. Z appealed from the decree in 
hib own suit, but not from the decree in tho suit brought by A/, which became 
final before Z's appeal was decided. ~ 

Hcid that the dooirme oi res judicata applied and Z's appeal was barred- 
Chajju V. Sheo Sahai (1), Bal Ktshen v. Ktsficn Lai (2), Bam Lai v. Chhab 
Nath {Z}tMangliy. Narain {^), Kesho Ttwari v i>arju Kunwar (5), Abdul 
Basit V. At^foq Husaxn (6) and other (unieportcd) cases of the Allahabad High 
Court approved and followed. Damodur Das v. Sheo ilam Das (7) overruled. 
Abdul Majid V. Jew i^arain 21ahio (8), A/undmuissa Bibi v. Jvgnab Bibi 
and. Pa 7 \chanada Velany.Vaitbianalha Sosirial (lO) dissented from. Guru- 
rajam^nah v. Veyikutakriehnama Cheitx (llj, referred to. 

[Fol. 9 1. 0. 667: 33 All. 151; 35 All. 187; Ref. 61 1. G. 571: 1 liah. L. J. 344; Dis; 20 
A. L. 3. 784.3 


The facts of this case were as follows: — - 

Deba, Kesar and Jawibri sold some zamindari property bo respondents 
4 bo 6 under a sale deed on the 9bh August, 1907. Two suits were instituted 
in the court of the Munsit of Ghaziabad for pro-empbion, with respect to 
the property sold. The first one was by Manphul and was registered as 
suit No. 1404 of 1908. The other was by Zabatia, the appellant in the 
present case, and was numbered 1405 of 1908. Each party claimed pre- 
ferential rights of pre-emption to the other. The Munsif ordered that the 
plaintiff in the first case should be made defendant in the second and the 
plaintiff in the second, defendant in the first. He then tried both the 


• Second Appeal No, 427 of 1909 from a decree of Louis Stuarfc, District Judge of 
Meerut, dated the 20th of February, 1909. confirnung a decree of Piyare Lai Katara, 
Additional Munsif of Ghaziabad, dated the 15th of December 1908. 


(1) (1887) I. L. B. 10 All. 123. 
12) (1888) i. L. R. 11 All. 146. 

(3) (1810) 1. L. li. 12 All. 578. 

(4) Weekly Notes, 1891, p. 190. 
(6) Weekly Notes, lb93, p. 22i. 
(6) Weekly Notes, 1908, p. 211, 


(7) (1907) I. L. R. 29 All. 730. 
(tf) (18bb) 1. L. R. 16 Cal. 233. 
\9) (1906) 1. L. K. 33 Cal. llOj 

(10) (1905) 1. L. K. 29 Mad. 33^ 

( 11 ) (1901) 1. L. R. 24 Mad. 350 
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suits together, and in a judgement delivered on the 15bh December, 1908, 
decreed Manphul’s suit and dismissed that o£ Zabaria, in spite of the fact 
that although some issues were common to the two oases, some were not. 
One judgement was delivered, in suit No. 1401, a copy thereof being 
placed upon the record of the suit No. 1405, but two decrees were 
prepared. Zaharia appealed from the decree of the Munsif in suit 
No. 1405. No appeal was filed from the decree in suit No. 1404. When 
the appeal came on for hearing before tho District Judge of Meerut, the 
period for appeal from the decree in suit No. 1404 had expired. A Preli- 
minary objection was taken by the respondents before the District 
Judge that as the decree in the connected suit 1404, [533 bad not 
been appealed against and had become final, it operated as res- 
judicata in the appeal before him. The District Judge upheld the 
objection and dismissed the appellant’s suit. The plaintiff appealed. 

Babu Stirendra Nath 5en, for the appellant : — 

There was no warrant in the Civil Procedure Code for disposing of 
two suits by one judgement. Thoro was one judgement in tho two cases 
and practically one decree; its being written out, in duplicate made no dif- 
ference. Section 13 of the Code of Civil Procedure was an exhaustive 
statement of the doctrine of res judicata ; Gokul Mandar v. Pud7na7iund 
Stngh (1). The essentials of res judicata were that there should be a for- 
mer adjudication which had to be final. There was no judgment which 
could be said to be anterior to the other, inasmuch as only one judgment 


was delivered. 

A judgment could not be regarded as final when it was under appeal. 
He cited Mariamnissa Bibi v. Jognab Dibi (2), fanchanada Velany. Vat- 
thinatha Sastrial (3X Damodar Das v. Sheo Bam Das (4), Abdul Bastt y. 
Ashfaq Husain (5), Gajadho.r Parshad v. Musammat Lachmin {6u Baldeo 
Siiigli V. Dharam Kunv)ar 17), and Chunder Koomar v, Bakur Ali (8). 

Dr. Tej Bahadur Saprw, for the respondents: 

If issues are common to two suits, then in a case like the present the 

decree not appealed against and allowed to be final, would operate as res 

1 - — .. tjie d against_a 

d e e roe and not a^ainsfr. ajp^demerrh. - AS the de^ci fio w a s . j a Q 
paTtr"^oited vT Shco SahaimTBal Kishan v Lai flO). 

^i Lal V. Ohhab Nath (11). Mangli v. Narain Das Abdul Basil v. 
Ashfaq Husain (6), Gururajammah v. Vcnkatakrishnama Chetti (13), and 

Mariammssa Bibi v. Joynab Bibi (2). u i.- r» it- 7 

[64] The provisions of section 13 were not exhaustive; Bam Ktrpal 

V. Bup Kuari (14) and Mangal Pershad Dichit v. Gtrja Kant Lahiri (15). 

babu bwrMwiTa bew was hoard in ix^ply. 

Stanley, C J.: The question for our determination in this appeal 

is one of the application of the rule of judicata. The appeal has been 
laid before a bench of three judges owing to the recent decision in Damo- 
dar Das V. Shco Bam Das (4), which is in conflict with the earlier deci- 
sions of this Court. 


(1) (1902) I. L- R. 29 Cal. 707. 715. 

2) (1906) I. L. R. 33 Oal. 1101, 1109, 
1115, 1117. 

(3) (1905) 1. Ij. B. 29 Mad. 383, 335- 
(1) (1907) 1. L. B. 29 All. 730. 

(6) Vv'eoUly Notes, 1908, p. 21J, 2l3. 

(6) (1902) 5 Oudh Cases, 384. 

(7) Weekly Notes, 1904, p. 6. 


(8) (1868) 9 W. R. 508. 

(9) (1897) I. L. R. 10 All. 123. 
(10) (1690) I. L. R. 11 All. 148. 
•11) (1888) I. Tj. R. 12 All. 695. 

(12) Weekly Notes. 1893. p. 190. 

(13) (1901) I.Ij. R. 24 Mad. 35j. 

(14) (1863) l.Ii. K. 6 All. 269. 
(16) (1881) I. L. B. 8 Oal. 61. 
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ZAHABIA V. DEBIA 


83 All. 53 


The appeal arises out of a suit for pre-eruptiou. The defendants, 
Deba, Musammab Kesar and Musammat Jawitri, on the 9bh of Augusti 
1907, sold certain zamindari property in the village of Newari to IBhuri 
Singh and two others. Thereupon two rival suits for pre-emption were 
instituted in the Court of the Munsif of Ghaziabad— one by Manphul. 
which was No. 1401 of 1903, and the other by the appellant, Zaharia, 
which was No. 1405 of 1903. By order of the Court Zaharia was made a 
defendant in suit No. 1404 and Manphul was mado a defendant in suit 
No. 1405 with the object of having their respective rights determined. 
For convenience sake both suits were tried together without objection by 
the parties. Issues were knit, and amongst others the following 

“Has Zaharia, rival pre-emptor, a preferential right against the 
plaintiff {i.e. Manphul) ; and if not, have both rival pre- 
emptors equal rights.” 

One judgment was delivered in the two suits, which was placed on the 
record of suit No. 1404, a copy being placed on the record of suit No. 1405. 
By this judgment the suit of Zaharia was dismissed and the suit of Man- 
phul was decreed. A decree in each suit was passed. Zaharia filed an 
appeal in suit No. 1405, but did not appeal against the decree passed in 
suit No. 1404. When his appeal came on for hearing the time for appeal 
against the decree in suit No. 1404 had expired and a preliminary objec- 
tion was raised to the hearing of the appeal, namely, that it was barred by 
the decree passed in suit No. 1404. It will be observed that it was neces- 
sary for the determination of [55J suit No. 1404, that the court should find 
whether or not Zaharia had a preferential right, or any right to pre-empt 
as against Manphul. The lower appellate court allowed the preliminary 
objection and dismissed the appeal. The learned District Judge in his 
judgment observes : — “ It is obvious that even under the provisions of 
rule 33, order NLI, I could not set aside the decree in Manphul's favour to 
which Zaharia was a party. Thus if Zaharia’s appeal were decreed, there 
would be in existence two contradictory decrees. Manphul has, I have 
ascertained, already paid in the money and secured the right of pre-emption 
ovnr the property. If Zaharia's appeal were decreed, to which of the two, 
Mknphul or Zaharia, should a court award the property Against the 
decree this second appeal has been preferred. 

In the case of Chajju v. Shco Sahai (1), which is a case on all fours 
with the present, the question before us was considered. In that case two 
rival suits for pre-cmption were instituted, in each of which each pre-emp- 
tor was made a defendant in the other suit. The suits were tried together 
upon the same evidence and were disposed of by a single judgment, but 
by separate decrees. In one of the suits the pre-emptor obtained a decree in 
the terms of section 214 of the former Code of Civil Procedure. In the other 
the pre-emptor obtained a decree subject to the condition that in the event 
of the first pre-emptor failing to execute his decree, the second pre-emptor 
should be entitled to execute it. There was no appeal against the decree 
in the first suit. The second pre-emptor appealed from the decree in bis 
own suit upon certain grounds. It was decided in that case by STRAIGHT 
and BrodhubST, JJ., that the appellant, if ho wished to get rid of the 
decision regarding the first pre-emptor’s preferential right, should have 
appealed against the first pro-emptor's decree, and that, that decree having 
become final, the questions between the two pre-emptor's could not bo 
re-opened on appeal from the second pre-emptor’s decree. This decision 
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was followed without, so far as I am aware, a note of dissent in a number 
of cases up to the time of the ruling in Damodar Das v. Shio Bam Das. 

[56] In the case ct Bal Kiahan v. Kishan Dal fl), the same qusbion 
was considered by a Full Bench consisting of Edge, C. J,. Straight and 
Mahmood, JJ. it was held that the rule of rts judtcata contained in 
section 13 of the Code applies equally to appeals and miscellaneous proceed- 
ings as to original suits ; that having regard to its main object, so far as it 
relates to the retrial of an issue, it refers, not bo the date of the commence- 
ment of the litigation, but to the date when the Judge is called upon to 
decide the issue, and that where after the commencement of the trial of 
an issue a final judgment upon the same issue in another case is pro- 
nounced by a competent court (the identity of parties and other conditions 
of section 13 being fulfilled), such judgment operates as res judicata upon 
the decision, original or appellate, of the issue in the later litigation. 

In Ram Lai v. Chhab Nath (3) Sir John Edge, C. J., and Brod- 
HURST, J , in a case in which the plaintiff and defendant in a suit each 
appealed separately, and the defendant’s appeal first came on for bearing 
and an issue as to whether the plaintiff or the defendant had title to 
certain lands in dispute was decided on the facts by the appellate court 
adversely to the defendant, held that the plaintiff’s appeal involving the 
same issue which came on for hearing before the same court was barred 
by the principle of res judicata. Tho Subordinate Judge treated the 
finding in the first appeal as operating as res judicata and the learned 
Judges in their judgment approve of his ruling, saying that although 
section 13 (of the former Code of Civil Procedure) would not apply, still 
the principle of res judicata applied, and that section 13 of the Code is 
nob exhaustive, as was pointed out by their Lordships of the Privy Council 

in the case of Ram Kirpal v. Ruy Kuari (3). 

The rule laid down in Ghajju v. Sheo Sahai was followed in Mangli 
V. Narain (4), Kesho Tiwari v. t>arju Kunwar (5), Munna v. Nisar Mi (6), 
Ajah AH Khan v. Musammat [57] Ashraf Johan Begam (7), Musarnmat 
Aziman v. Abdullah (8) and Abdul Basil v, Ashfaq Husain (9). 


The only confiioting authority in our Court, so far as I am aware, is 
that of Damodar Das v. Sheo Ram Das. In that case none of the authori- 
ties of the Court appear to have been cited, and no reference whatever is 
made to any such, but reliance is placed upon two decisions of the Calcutta 


id Madras High Courts respectively. , ^ , 

I shall now refer to these oases, but first I would refer to the case of 
bdul Majid V. Jew Naratn Mahlo (10). In that case MiTTBR and Mac- 
HERSON, JJ., hold that the decision of an issue in one of two suits tried 
igether, which is not appealed against cannot be treated as res judteata 
D far as* the same issue was concerned in an appeal against the decision in 

le other suit. / v , m 

In Mariamnissa Bibi v. Joynab Btbi (11) the facts were these:— Two 

lubammadan co-widows— Mariamnissa Bibi and Joynab Bibi— brought 

wo qeiDarate suits for the recovery of their dowers from the estate of their 


(1) (1868) J.L. R. 11 AU. 141. 

(2) (1890) I. L. B. 12 All. 678. 

(3) (1883) i. B- 13 I A. 37 ; I. L. R. 
6 Ml. 269. 

( 4 ) W eekly Notes, 1&93. p.lOO. 

(5) Weekly Notes, 1893. p. 221. 

(6) S. A. No. 764 of 1691, decided on 
the 9tb of August, 1693. 


(7) S. A. No. 140 of 1899, decided on 
the 15th of February, 1901. 

(8) S. A. No. 208 of 1907, decided on 
the 3rd of January, 1908. 

(9) Weekly Notes, 1908, p. 211. 

(10) (1888) I. L. B. 16 Cal. 233. 

(11) (1906) 1. L. R. 33 Cal. 1101. 


38 


T j ZAHARIA V. debia 83 All. 99 

a 0 cea‘!od husbani^. A question was raised in these suits whether two 
houses belonged to the estate of the husband. By consent of the parties 
the Subordinate Judge tried both of the suits together and disposed of them 
in one judgement, it being found that the two houses belonged to Mari- 
amnissa as her separate property. Two separate decrees were drawn up 
in accordance with that judgement. The other widow, Joynab, preferred 
an appeal against the decree in her own suit mainly on the ground that 
the conclusion arrived at bv the Subordinate Judge in the suit of Mariam- 
nissa Bibi respecting the title to the two houses was erroneous, but no 
appeal was preferred in Mariamnissa’s suit. At the hearing of the appeal 
a question was raised on behalf of Mariamnissa that the judgement in her 
suit not having been appealed against operated as res judicata. It was 
held by GhosE, C. J., and Harington, J. (Rampini, J., dissenting) that 
there was no bar of res judicata. 158] Rampini, J., in his judgement refer- 
ring to section 13 of the former Code observes, at p. 1107 of the Report: — 
“It has also been said that the words ‘ former suit ' in section 13 cannot 
relate to Mariamnissa Bibi*s suit, as both suits were tried simultaneously 
and disposed of by one judgement. But there were two distinct suits, two 
s ets of plealings and issues, and though the two suits were disposed of by 
on e judgement this is an ^regular procedure sanctianed only by absent 
b ut not expressly a llowQd_b_VL anv senf-.inb nf th e Code of Civil Procedur e. 
I n the eye of the law there were two judge ments, one in_each suit, though 
thV ^^bordinate Judge may have de livered th e sam e judgement in_bot_h 
Guit<^ Hence there were necessarily two appeals. Mariamnissa Bibi’s 
suit wac certainly the one fir«t instituted, hut, be that as it may, as laid 
down in Gnruraiammah v. VerJcatalcrishnarri'i Chetti (1), it is the date of 
the decision which is the “ former “ and which is the “ second ” suit, and 
Mariam Bibi’s suit was certainly finally decided on the 30th of November, 
1903. while Jovnab’s suit is still pending final decision in this appeal I 
thereforemonsider that Ah'hd Majid v. Jew Narain Mahto was wrongly 
decided, and I would accordingly refer the quo'^tion of the correctness of 
the decision in it to a Full Bench.” I agree in this view. Ghose, G. J., 
in his judgement refers approvingly to the decision in Bal Kishan v. 
Kiihan Lai. He remarks at page 1116 : “ It may be accepted as correct 

that the expression ‘ former siiit,* as occurring in that section, as the Alla- 
habad High Court has hold in the case of Bal Kiihan v. Kishan Lai, and 
which has been approvingly quoted by the Madras High Court in the case 
of Gurnrajammah v. Venlcatakrishnama Chetti (1). does not relate to the 
date of commencement of the litigation, but to the time when the Judge is 
called upon to decide the issue, and ‘that the rule contained in section 13 
is not limited to the Courts of first instance, and that it equally applies 
to the prochdure of the first and second appellate Courts by reason of 
sections ,582 and 587 respoctively, Vjut still the question here is which is 
the judgement that operates as a bar in this case ?’ ” The learned Chief 
Justice seems to have based his decision entirely upon section 13 
of the Code of Civil Procedure of 1882, At page 1114 he says; [59]- 
“ section 13 of the Code of Civil Procedure, upon which the decision of 
the question referred to rests 

In GuTurajarnmah V . V'^nkatakfishnama {\) the decision in Bal 
Kishan v. Kishan Lai was approved of and followed by Sir ApNOIiD 
White, C. J., and ■Davti’s. d. 

(1) (1001) I- L. R. 24 Mad. 350. 
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In fche later case, however, of Panchanada Velan v. Vaithinatlia Sa«- 
trial (l) a different view was taken. In that case cross suits between the 
same parties on the same facts ware tried together and judgement was 
given on the same day, but separate decrees were passed, and an appeal 
was preferred against one of the decrees alone. It was held by Sir Arnold 
White, C. J., and Subramania Ayyar and Davies, JJ., that the decree 
uuappealed did not operate as a bar under section 13 of the Code of Civil 
Procedure, 1832, so as to preclude the appellate Court from dealing with 
the decree appealed against. We find no reference in the judgement to the 
earlier decision of the Court in Gururajammah v. Venkatahrishnama 
Chetti (2). The judgment is very short. The learned Judges observe that 
technically no doubt the appeal ought to have been in both suits, but no 
weight is given to the technicality. The learned Judges say : — " We do 
not think that, either under section 13 of the Code of Civil Procedure or 
on general principles, the doctrine of res judicata has any application to 
the facts of this case. The doctrine does not apply when, as here, the 
very object of the appeal, in substance if not in form, is to get rid of the 
adjudication which is said to render the question which the appellate 
Court is asked to decide res judicata." Later on they observe : — “ It 
would lead to startling results if we were to hold that an appellate tribu- 
nal is precluded from dealing with the question which comes before it on 
appeal because an inferior court, upon the same facts, but in a case other 
than the case under appeal bad given a decision which had not been ap- 
pealed against, at the same time as the decision in the case under appeal.” 
The learned Judges do not point out what would be the startling results 
to which they apprehended a contrary conclusion would lead. An appellate 
court is bound to apply the rule of res judicata even though the deci- 
sion is [60] the decision of an inferior Court, provided that that Court was 
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beohallengea by one appeal. In the abse nce ot a provision enabling 
L ourt to congolid^ e <?uits and appeals and nna o nA 
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[61] By THE Court.— The order of the Court is that the appeal be 
dismissed with costs. uo 
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APPELATE CIVIEr 

Before Sir John Stanley, Knight, Ohief Justice and Mr. Justice 

Sir William Burkitt. 


Sheo Dihad Singh {Plaintiff) v. Badri Narain Singh 

AND OTHERS {defend antft) .* 

[27th January, 1905.] 

^tnanl-Lu 198-Z.andWii and 

tenant Sutt for rent— Jus tertit—Intervenor to whom tenant has not actually paid 

U* *’*® Tenancy Act, 1 SOI. does not apply to the 
Mae of an mtervenor whose jus lertii the tenant defendant in a suit for rent 

has set up, and who has been made a patty to the suit, but to whom the tenant 
has not actually and in good faith paid tent. wnom tne tenant 

A . ® the Agra Tenancy 

Act, 1901, to recover arrears amounting to He. 1. as, 11. The principal 

e endan^ Earn Das, admitterl that the arrears were due, but pleaded 

that one Badn Naram Singh, who was no party to the suit, had purchased 

property in respect of which the arrears had accrued 
and had ^ohibited him from making any payment of rent. At his own 

mstance Badri Narain Singh was made a party to the suit. The court of 

hrst mstance (Assistant Collector of the first class of Benares) decreed the 

ifd!^' decision Badri Narain Singh appealed, and the District 

Judge modified the decree, awarding to Sheo Dihal Singh 1 anna. 10 pies 

S^ni^s ''^^■rain who was a co-plaintiff, 9 annas 

appealed to the High Court, and his principal 

anneirandTh ^ ‘’ad no right of 

have been entertared appellate court should not 

Dr. Sc/r,fe Chtnira Banerji, tor thn appellant, 
for th?;es'Jondttr."°'‘‘ 

.T.:-The sum involved in this 

Sed to ns’^bir^fb •’'i® appellant 

the alee T K"" ’’";“P'”-‘aPt question of principle involved in 

The Tb ■ h “'■SPmenfc-' at very considerable leneth 

The suit was brought under section 105 of Act No. II of 1001 to recover 
a^rs of rent amounting to Re. 1-11. The principal defendant Ram Das 

ant Collootor, lat claps, of Benares, date the 28th of Ootobor, 1902. 

(1) WeeUlv Notes, lOOR, p. 20S. * 
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admitted that the arrears wore due, but he pleaded that one Badri Narain 
Singh, who was no party to the suit, had purchased the share of the 
property in respect of which the arrears had accrued and that Badri Narain 
Singh had prohibited him from making any payment of rent. The mean- 
ing of the defence of Bam Das is. that he was quite willing to pay his 
rent, but that he really did not know to whom he should pay it and there- 
fore had not paid it. At bis own instance Badri Narain was made a party 
to the suit. The court of first instance decreed the claim and from this 
decision Badri Narain appealed, the result of the appeal being that the 
learned District Judge modified the decree and awarded to Sheo Dihal, the 
plaintiff before the Court, 1 anna, 10 pies, out of the rent claimed, and to 
Kaj Narain, who was a co-plaintiff, 9 annas, Spies. From this appellate 
decree the present appeal has been preferred by the plaintiff Shoo Dihal 
Singh. 

The important question of principle which we are told is involved 
in this appeal is that the person who preferred the appeal to the lower 
appellate court is Badri Narain, who was not a party to the original 
proceedings, but had been placed in the array of parties by the court at 
his own instance. It is contended that an intervenor, such as he, under 
the circumstances has no right bo appeal and that therefore the appeal 
ought not to have been entertained. For this contention reliance is placed 
upon section 198 of the Agra Tenancy Act, Act No. II of 1901, it being 
contended that the only remedy which was open to Badri Narain was to 
institute a suit in the civil court to have his rights established. That section 
applies to a case where a tenant who has been impleaded by a landlord, and 
who has actualltf and in goo I faith paid the rent of his holding to some 
third person, pleads such payment. The court in such case is bound to 
entertain the question of the alleged payment and to enquire into it, 
[63] and if the question is decided in favour of the defendant, dismiss the 
suit. That section has no arplication bo the present case, for the simple 
reason that the defendant Ram Das did not in this case plead that the 
relation of landlord and tenant did nob subsist between the plaintiff and 
himself ; and bo has nob paid bo any body any portion of the rent of the 
holding which is the subieot matter of the suit. It appears to us therefore 
that there is no substanoeiin the question of principle which has been raised 
and that the appeal in this respect has no force. As regards the important 
question of fact as to whether or not the plaintiff is entitled to the few 

annas which is claimed in the appeal, we have read with very great oare 

the judgements of the lower court and having given our best consideration 
to those judgements we see no reason to differ from the eonolusion at 
which tho learned District Judge arrived. We therefore dismiss the appeal 


with costs. 


Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir John Stanley ^ Enighi^ Chief Justice^ and Mr, Justice Griffin, 

Shiam Lal and others (Defendants) v. Nathb Lad (Plaintiff)."^ 

[3rd June, 1910.] 

Civil Procedure Code (1882), section Execution of decree — Purchase at auction sale 

— Daie of accrual of auction-purchaser's title. 

Held that under the Code of Civil Procedure, 1682, the title of a paxohaser 

of immovable property at a sale in execution of a decree to mesne profits arising 

therefrom does not accrue until the date of the confirmation of such sale. Amtr 

Kasim v. Darbari Mai (1) and PrC7n Chand Paul v. Pnrnima Da si (2) followed. 

[Dist. 1916 M. W. N. 15=26 I. O. 353=28 M. L. J. 668.] 

Certain shops and premises of the firm of Thakur Das Dhani Ram 
were sold on the 29bh June, 1907, in execution of a decree. The sale was 
confirmed on the 22nd August, 1908. A sum of Rs. 700 alleged to be due 
by way of arrears of rent was sold in execution of another decree against 
Thakur Das Dhani Ram and purchased by the plaintiff Nathe Lal on the 
18th December, 1908. The plaintiff sued to recover arrears of rent from 
the tenants, but was met by the defence that the person entitled was the 
purchaser at the sale held on the 29th of Juno, 1907, and not the plaintiff. 

[6U The court below decided that the purchaser of the premises had 
no interest till confirmation of sale and gave a decree in favour of the 
plaintiff. The defendants appealed. 

Mr. M. L. Agarwala, for the appellants 

The question would not arise under the present Code of Civil Pro- 
cedure. Section 65 would meet the requirements of the case. But the 
new Code had nob come into operation at the time. Section 316 of the 
old Code declared that title did nob vest in purchaser until date of con- 
firmation of sale. Bub even if the property did not vest in the first pur- 
chaser, ho would still have an inchoate title to it. 

Munshi Gulzari Lal, for the respondents relied on Amir Kazim v. 
Darbari Mai [1) and section 36 of the Transfer of Property Act. 

Stanley, C. J. and Griffin, J.: — This appeal arises out of a suit for 
recovery of arrears of reno. A shop and premises belonged to the firm of 
Thakur Das and Dhani Ram. This shop and premises were sold by the 
Court in execution of a decree on the 29bh of June, 1907, and purchased 
by Jaggi Lal. The sale was nob confirmed until the 22nd of August, 1908, 
Prior to the 22nd of August, 1908, rents of tenants fell into arrear and in 
the aggregate a sum of Rs. 700 was due for such arrears on that date. In 
execution of a decree obtained against Thakur Das and Dhani Ram these 
arrears were sold on the l8bh of December, 1908, and were purchased by 
the plaintiff. He instituted the suit out of which this appeal has arisen 
for recovery of these arrears. The defence set up by defendants was that 
the plaintiff was nob entitled to them, bub that the purchaser under the 
purchase of the 29bh of June, 1907, was so entitled. 

Both the courts below gave a decree to the plaintiff. 

' Second Appeal No. 0B8 of 1909 from a decree ol Mahammad Siraj-u-dia, Ju«Iro 
of the Court of Small Caused, exeroiding the powers of a Subordinate Judge, of Cawn- 
pore, dated the 13th of July, 1909, confirming a decree of Picthi Nath, Munsif of Cawn 
pot0, dated the 28th of April, 1909. 

(1) (l902) I. L. B. 2i All. 175. (2) (1888) I. L. R. 15 Gal. 616. 


1910 

JUNB 8. 
AFPBLIjATB 

omii. 

33 A. 68^ 

7 1. 0. 68. 


13 



1910 

JUNE 3. 

APFEIjIiATE 

Orviu 

S3 fi. 63= 
7 1.0. 68. 


dS'All. 66 INDIAN H10H GOURi BBFOBTB tSfol. 

This second appeal was then preferred, and the contention of the 
learned counsel for the appellants is that Jaggi Lai by virtue of his purchase 
became entitled to the rent as from the 29th of June, 1907, the date of his 
purchase, notwithstanding that the sale to him was not confirmed 
until the 22Dd of August, 1908. We are unable to accede to this 
contention. The question is disposed of by section 316 of the former 
Code of Civil Procedure, [65] which was in force at the time of 
the sale. That section provides for the granting by the court of a sale 
certificate, and declares that, so far as regards the parties to the suit and 
persons claiming through or under them, the title to the property sold 
shall vest in the purchaser from the date of such certificate, and not'before. 
We may here point out that the law has been modified by the present 
Code of Civil Procedure. Section 65 of the present Code provides that 
where immoveable property is sold in execution of a decree and such sale 
has become absolute, the property shall be deemed to have vested in the 
purchaser from the time when the property was sold and not from the 
time when the sale becomes absolute. In view of the provisions of the 
former Code, to which we have referred, it appears to us that this appeal 
must fail. In the case of Amir Kazim v. Darbari Daly (1) it was decided 
by a Bench of this Court of which one of us was a member, that when 
immoveable property in sold in execution of a decree the title of the 
auction-purchaser to monse profits or to possession does not accrue until 
the sale has been confirmed. In that case the court followed the authority 
of several other oases ; in one of which, Prem Chand Paul v. Purnima 
Dasi (2), the contention was raised that though under section 316 property 
does nob vest in the purchaser until the date of the confirmation of the 
sale, yet this only applies as between the parties to the suit and persons 
claiming through or under them and does not apply to other parties. This 
contention was in that case repelled, and, wo think, rightly so. For these 
reasons the appeal fails and is dismissed with costs. 

Appeal dismissed. 


33 A. 68 (=6 t C. 79^) 

[66] APPELLATE CIVIL. 

Before Sir John Stanley, Knight. Chief Justice, and Mr. Justice Griffin. 


XuLSHA (Plaintiff) V. Mathura Puri ard another (Defendants).* 

[4th June, 1910.] 

•.oHSlruction of document-^WtU^Devise of o^ie kM of property accurately described 
exclusive of otticr somewhat similar property not mentioned tn the will. 

■Rv Ki« will a testator devised to his wife shares in certain pattis, of which 
the numbers were given, in the village of Harihir. desotibing the property as m 
hU se^raJe poLefs.on. Md that this description would not pass shwes in 
nattia m the village which were not mentioned or referred to in the 


will. - ,, 

The facts of this case are as follows: - 

The plaintiff’s husband died leaving a will, which, inter alia, contain- 
ed the following devise in favour of the plaintiff: — " whereas 3 biswas, 

• Se^’oe^ Appoitl No. 1 114 of 180'J from a decree of 0. Rustomji, AdditionalJudga 
\i«,iiiDuri dated the 9th August, 1009 reversing a decree of Ghhajja Mai, Subor. 
dmate Judge of Mainpuci. dated the 7th of March, 1909. 

(i) (1902) 1. L. U. 25 All. 'ITS. (2) (168S) I. L. R.- 15 Oal. 616. 
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13 biswausis, 1 nanwansi, 14^ anwansis of zamindari property, written in 
patbis Nos. 1, 6,9, 26, 29, 32, 64, 72, 78, 110, 131, and 133, lying in mauza 
Hariba, is my own property purchased by me ♦ js still 

in my proprietary possession * * I devise, agree and write 

that so long as I shall live I shall remain the owner and in possession of 
the said property, and after my death Musammats Tulsha and * 

my wives shall be the owners of the property in equal shares.” 

Appurtenant to the pattis so dealt with there were certain shamilat 
pattis hearing distinct numbers in which also the testator held shares. 
After the death of the testator Musammat Tulsha sued for a declaration 
that she was entitled to the profits of her late husband's shares in these 
shamilat pattis also. The defence was that the shares in the shamilat 
pattis did nob pass under the devise referred to above. The court of first 
instance (Subordinate Judge of Mainpuri) found in favour of the plaintiff. 
On appeal the District Judge reversed the decree of the court below and 
dismissed the plaintiff’s suit. The plaintiff appealed to the High Court. 

Munshi Govind Prasad^ for the appellant. 

The Hon’ble Pandit Sundar Lai, for the respondents. 

Stanley, C. J and Griffin, J.: — We are of opinion that the con- 
struction put upon the will of Chhote Puri by the learned C®7] District 
Judge is correct. By his will the testator gave bo the appellant 3 biswas 
13 biswansis, 1 nanvansi, 141- anwansis of zamindari property comprised 
in certain parties in the village of Hanha, the numbers of which are stated 
in the plaint. The^^e pattis are described as being in the separate posses- 
sion of the testator. In addition to the property so described the testator 
was entitled to property in other villages and also to shamilat pattis in 
the village of Hariba. These shamilat patbis in the kbewats have numbers 
assigned to them, different and distinct from the numbers of the patbis 
specifically given to the appellant. The pattis given by the testator by 
his will are ash patbis and they alone are assessed to revenue. The 
shamilat patbis are owned in shares by proprietors of asli patbis in com- 
mon, and are not assessed to revenue. The Court of first instance held 
that under the bequest in the will the testator’s interest in the shamilat 
pattis which belonged to him passed to the donee. Bub upon appeal the 
learned District Judge reversed this decision and held in view of the 
specific and clear language of the will that only the asli pattis deseribed 
therein passed to the appellant. 

We have carefully considered the language of the will, and there is 
nothing to lead us to think that the testator intended to dispose of the 
shamilat pattis in which he was a oo-sharer with others .The asli patbis 
described therein are given in specific berms and there are no general words 
such as ” with the appurtenances ” or ‘land appertaining thereto ” bo jus- 
tify us in holding that the testator intended to dispose of his shares in the 
shamilat pattis or any land outside the ash patbis. It is a well settled 
canon of construction that where a given subjeeb is devised and there are 
found two species of property, the one precisely corresponding to the des- 
cription in the devise and the other not complotoly answering thereto, the 
latter will be excluded. Here the asli patbis precisely correspond with the 
description in the gift and the shamilat patbis in no way answer to that 
description and a fortiori the shamilat patbi^^ are excluded. The presumption 
which arises in favour of testacy has no application iu this case, because 
the testator had property in other villages, and as to that proporby he 
certainly intended to die intestate as there is no [68] reference in his will 
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to any proporfey whatsoever save and ozcept the asli patbis in the village 
of Hariha. 

For these reasons we dismiss the appeal with costs. 

Appeal dismissed^ 


33 A. 68 (=7 1. C. 100). 

APPELLATE CIVIL. 

Befote Mr- Justice Sir George S.nox and Mr, Justice Gtiflin. 

Badri Prasad {Auction-purchaser) v. Tej Singh (Objector.)* 

[17bh June, 1910.] 

Civil Procedure Cede (1882). section 110— Appeal-Contempt of Murt-^Properiy of per- 
8on ;in conicvipl sold to realize a fine, but sale afterwards set astde on the sub- 
mission of the person in contempt. 

No appeal lies from an order refusing to confirm a sale held ^y^he Court to 
realize a fine imposed by it for contempt under section 170 of the Civil Pro- 
cedure Code. 1882. 

The Court has power to refuse to confirm such a sale if the fine and costs are 
paid in by the person guilty of contempt, and the Court considers that the con- 
tempt is purged. 

The facts of this case were as follows : — 

Tei Singh and Baldeo Das were summoned as witnesses in a case. 
They failed to comply with the summons and warrants were issued agams 

ttiem The warrants could not be served. Thereupon a 

maTe against them under section 168 of the former Code of Civil 

They failed to appear on the date 6xed by the proolHuation, 

fined Bs 100 each in realization whereof their zamindari ^ 

s'zr rSSS 

Judge^ The him Munshi G,dzari Lai), for 

Babu to the hearing of the 

the P j an order setting aside a sale held 

appeal;— There is n PP ggg (161, provides an appeal 

under aside orrefusing to set [69] aside sales held under 

from an order sotting ^ Section 170 is not included among them, 
aertain specified secti ■ "under this chapter." It is clearly not 

Section 311 ^iu tws case. The order of the Subordinate 

applicable , e quo under section 311. He expressly acted under 

Judge Code. The sale had not yet passed a title to. or 

section upon, the purchaser ; before that, it bad to be confirmed, 

““^^^''rPrtiLate bad to bo obtained ; and the Court, acting under section 
1^1 it aside Neither the old nor the new Code gives a right of appeal 
«n^h L order By order XVI. rule 13. what is made applicable is 
thTn rocodure which relates to a ttachmen t in execution^ of decree, up to 

. Tf^.rat Appeal No. 130 of 1909 from an order of Banke Behari Lai, BubordinaU 

Judge of Aliga?U, dated the l7tb of September. 1909, 
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sale, and oonfirmatiion of sale. All tbati the new Oode has done is to 
assimilate the procedures in the two oases. But it does nob confer a right 
of appeal, which has to be given specifically by the Legislature ; section 
647 of the old Code cannot be called in aid for such a purpose ; Ohasiti 
Bibi V. Abdul Samad (1). 

Mr. Q, W. Dillon (with him Munshi Govind Prasad)^ for the appeh 
lant : — 

A sale held under section 170 does nob require confirmation or a sale 
certificate. It is only sales in execution of decrees that do so (vide section 
316). The purchaser at once gob an absolute title ; and section 151 (new 
Code) was misapplied. The Court had no jurisdiction bo deal with the 
application. The application to set aside the sale was in terms one under 
section 311. It was only under that section that the Court could listen 
to him ; he was a person in contempt and the court could not listen to him 
at all otherwise. In disposing of the application the Court treated the 
matter exactly as if it were an application under section 311 and went 
into exactly the same questions which would have to be decided in a case 
under section 311. An order passed on an application under, and pur- 
porting to be under, section 3ll is appealable. It is doubtful if the lower 
court acted at all under section 151 (new Code). The order is really one 
made under order XXI, rule 92 : in effect it is so ; it is therefore appealable. 
He then addressed the Court on the merits of the case. 

[70] Babu Jogindra Nath Chaudhri was nob heard in reply. 

Knox and Griffin, JJ. : — Tej Singh and Baldeo Das were sum- 
moned as witnesses in a civil suit. It appears that they did nob attend 
in answer to the summons, with the result that first a warrant of 
arrest was issued to enforce their attendance, and, when that did nob 
suffice, a fine was imposed upon them in their absence, their property 
was attached and an order was passed to sell the same for the purpose of 
satisfying the fine imposed and the costs incurred in consequence of the 
attachment. Although the Court ordered the attachment of both the 
immovable and movable property, only immovable property was attached. 
The amount of immovable property attached was far in excess of the fine 
imposed and the costs incurred. The property was put up to sale and 
purchased by the appellant for Bs. 250. There is no dispute that the pro- 
perty attached is of far greater value than the amount paid by the appellant 
at the sale. The learned counsel, who appears for the appellant, boldly 
and frankly allowed that his client was in the position of a fortunate pur- 
chaser who has at an auction sale purchased property at a price much 
below its real value. The fact that the property attached consists of 599 
bighas, 6 biswas of land, bearing a jama of Rs. 597-12-10, is quite enough 
to show that Rs. 250 was an absurdly low price. The court before which 
the sale officer submitted his report, refused to accept the sale as a sale. 
In a very careful judgment, that court has given good reasons for the 
position it took. It ordered Tej Singh to pay in Rs. 100 the fine imposed, 
and all the costs of the attachment and sale within 15 days from the data 
of its order. That sura was duly paid in and the court considered that, as 
far as Tej Singh was concerned, he had purged himself of any contempt in 
which he may” have stood. In appeal before us it is urged that the Court 

had no jurisdiction to sot a^ido the sale which according to the law had 

become final. The contention is that neither section 311 of the old 
Code, nor order XXI, rule 90, of the new Code applied to this case. \Vo 

- (1907) I. L. R. 29 AU. 595. 
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think that there is considerable force in this contention. The result 
then is that the Code of Civil Procedure, previous to the present Code, 
appears to have intended that any order passed under section 170 of 
that Code should not be open to appeal. That section contains a 
[71] special provision that if a person whose attendance was required 
pays into court the fine and costs, then the Court shall order the pro- 
perty to be released from attachment. The very ezistenoe of this provi- 
sion shows that the Court may, before the sale becomes final, accept from 
the person guilty of contempt the costs and fine and release the property 
intended for sale from attachment. It may be said that it is somewhat 
straining the language of the section to hold that if a sale officer h^ put 
up the property for sale and a purchaser has come forward, still the Court 
is empowered to order the release of property from attachment. We do 
not think there is much force in this contention. It appears to us to bo 
a novel idea that the action of a ministerial officer should have such 
finality It is for the Court to say whether the action of its mims^nal 
officer amounts to a sale by putting its confirmation upon that act. That 
stage was never reached in the present case. The order Passed by the 
Court below was an order under section 170 of the Code of 1882 which 
governs the procedure in the present case and no appeal is provided from 
that order. We therefore hold that no appeal lies, and we dismiss une 

appeal with cost., dismissed. 


83 A. 71 (=7 L C. 902=7 A. L. J. 9AB). 

APPELTjATE civie. 

Before Mr . Tudball and Mr . Justice Chamter . 

■Taddo Kunwar Wendant ) v . Snv.o Shankar Eam and^thers 
(Plaintm AND Eapha Kishan Singh and others defendants }. 

[8th July, 1910], 

ai,idu Law-MHMara—Jamt 
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The faobs which gave rise to this appeal were as follows : — 

One Bbuabal Bhagat and his descendants, who were joint in every App^latb 

respect, carried on an ancestral business in saji, sugar and groceries under 

the style of Bbuabal Bbagab Bhoj Ram. They also did a little money 83 A. 71 = 
lending and owned some zamindari property. After the death of Bhuabal 7 I. C. 902=7 
Bhagat and five of his sons, the management of the family business and * 


property came into the hands of Hira Ram and Dhondhi Ram, respectively, 
son and grandson of Bhuabal Bhagat. On the Ath July, 1894, the two 
last named advanced money belonging to the family upon a mortgage of 
some villages already mortgaged to one Jaddo Kunwar, and on the 26th 
July, 1894, they purchased with family funds another village which also 
had been previously mortgaged to Jaddo Kunwar. Both transactions were 
only in their own names. In 1895 Jaddo Kunwar sued upon her mort- 
gages and obtained two decrees, one for sale and the other for foreclosure. 
Both decrees were made absolute, and in execution of the decree for sale 
Jaddo Kunwai purchased the property covered by that decree. Hira Ram 
and Dhondi Ram were parties to the suits brought by Jaddo Kunwar, but 
not the other members of the family. The present suit was brought by 
the surviving members of the family who were not parties to the previous 
suits of Jaddo Kunwar, and they sought redemption of the property to 
which the mortgage deed of the 4th July, 1894, and the sale- deed of the 
26th July, 1894 related. The court of first instance (Subordinate Judge 
of Ghazipur) gave the plaintiffs a decree. The Defendant Jaddo Kunwar 
appealed to the High Court. 

Mr. B. E. O'Gonor, with him The Hon’ble Nawab Muhammad Abdul 
Majid (for whom Mr. M. B. Agartoala), for the appellant. 

[73] The Hon’ble Pandit Moti Lai Nehru (for whom The Hon’ble 
Pandit Sundar Lai) and Munshi Baribam Sahai for the respondents. 

Chamier, j. —The following table will help to elucidate the state- 
ment of facts : — 



Bhoj Bam. 


BHUABAL BHAGAT. 

I 


I 

Kunji Ram. 


I 

Bi^iheshar Bam. 

I 

Sbeo Shankar 
Bam, pliint' 
iff No. 1. 

I 

Mathura Ram, 
plaintiff 
No. 2. 

I 

Bishnath Ram. 
plaintiff 
No. 3. 


I 


Hira Ram. 

I 

Dwarka Ram 
plaintiff 
No. 5. 


■ 1 

Jawabir Ram. 

I 

Dhondhi 
Ram, defend- 
ant No. 14 

I 

6heo Prasad 
Pam, plaintiff 
No. 4. 


Bhuabal Bhagat and his descendants, who were joint in every 
respect, carried on an ancestral business in saji, sugar and groceries under 
the style of Bhuabal Bhagat of Bhoj Ram. They al=o did a little money 
lending and owned ^0IJ!e zaujiudari propeity. After the death of Bhuabal 
Bhagat and four of his sons the management of the family business and 
property came into the bands of Hira Ram and Dhondhi Ram. On July 
4th, 1894, the two last named advanced money belonging to the family 
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upon a mortgage of some villages, already mortgaged to the appellant, and 
on July 26th, 1894:, they purchased with family funds another village which 
also had been previously mortgaged to the appellant. In 1895, the appellant 
sued upon her mortgages and obtained two decrees, one for sale and the 
other for foreclosure. Both decrees were made absolute, and in execution 
83 A. 71= of the decree for sale the appellant purchased the property covered by 
7 1, 0. 902=7 that decree. Hira Earn and Dhoridhi Earn were parties to the suits 
A. U J. 948. brought by the appellant, but the plaintiffs were not made parties. In the 

present suit they claimed a decree for redemption of all the property 
mortgaged to the appellant, on the ground that they ought to have been 
made parties to the suits for sale and foreclosure and not having been 
made parties are not bound by the decrees which were passed. The court 
below has given them a decree for redemption of so much of the property 
as is covered by the mortgage-deed of July 4:bh, £74] 1894, and the sale- 
deed of July 26th, 1894. Jaddo Kunwar has appealed on the ground that 
the entire suit should have been dismissed. The plaintiffs have hied 
cross-objections on the question of costs. 

The court below has found, and the Bnding has not been challenged 
before us, that Hira Earn and Dbondbi Ham were the managers of the 
family property and business, that when the appellant brought her suits 
she was not aware of the existence of the plaintiff ; that Hira Earn and 
Bhondhi Earn defended the suits by authority of the adult members of 
the family, who were aware of what was being done in them, as all 
expenses incurred were entered in the family accounts, and that the 
plaintiff Bishnatb Earn had not bean born whoa the appellant brought 
her suits. To this Gnding it may be added that the plaintiffs, Mathura 
Ham, Dwarka Earn and Sbeo Prasad Earn, were minors when those suits 
were brought. 

As purchasers and mortgagees of the properties already mortgaged to 
the appellant, the family of the plaintiffs were obviously bound by the 
mortgages held by the appellant, Bliondhi Earn in his evidence says that 
they decided not to redeem the appellant’s mortgages because they 
anticipated that a suit would be brought by the minor son of Radha 
Kisban, a member of the mortgagor’s family, to challenge the sale and the 
mortgages. He «ays that ho did not consult the plaintiff, Sbeo obankar 
Ram, but it is difficult to believe this. It is quite clear that the adult 
members of the family other than Hira Earn and Dbondhi Ram, acquiesoed 
in, if they did not take part in the decision of the managers not to redeem 
the appellant’s mortgages. The sole ground upon which the plaintiffs 
claim to be entitled to redeem the property is that they were not parties 
to the suits brought by the appellant. The plaintiff. B.shnath Ram, may 
be disregarded as he was not m existence when the previous suits were 
brought. The case of the plaintiffs Dwarka Ram and Sheo Prasad seems 
to bo covered by our decision in Bahoant Singh v Aman Singh 1) which 
is based upon several decisions of this Court, including that of the Full 
Bench in Dcbi S,ngh v. J-a Bam (2) Indeed the position of the plaint- 
iffs Dwarka Bam and Sheo Pra-^ad Earn is much [7S] weaker than that 
ni t-.hft nlaintiff in the ca<e 6rst mentioned, for m the present case there 
Lnnot at any time have been any doubt that the plaintiffs were bound to 
na7the sum due to the appellant if they wished to retain the properties 
Lid and mortgaged to their family. Pandit Sundar laf .. on behalf of the 
plaintiffs-respondents. relied upon the ease of Sundar Lai v. Chhtlar 

(1)*(1910> Suprn p.*7. (1902) I. L. R ‘25 AU. 214. 
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Mai (1), in which ifc was held that sons in a Hindu family could maintain 
a suit for redemption of their shares in the family property» although a 
previous suit by their father for redemption of the whole property had 
been dismissed on his failing to pay the amount found to be due on the 
mortgage. The decision in that case would probably have been the other 
way if the previous suit for redemption had resulted, as apparently it 
ought to have resulted, in a foreclosure or an order for a sale followed by 
a sale. For when property mortgaged by a father in a Hindu joint family 
has passed away from the family either by moans of a foreclosure against 
the father or by means of a sale in execution of a decree against him upon 
a mortgage, it cannot signify whether the suit which resulted in the 
foreclosure or sale was instituted by the mortgagor or by the mortgagee. 
In neither case, consistently with the principle upon which the case of 
Debi bingh v. Jia Ram was decided, can the sons recover the family 
property or their interests in it merely^ because they were not parties to 
the suit brought by or against their father. So far then as the plaintiffs 
Dwarka Ram and Sheo Prasad Ram are concerned, X think it is clear that 
the suit should have been dismissed. 

There remains the case of the plaintiffs Sheo Shankar Ram 
and his son Mathura Ram. The principle upon which the case of 
Debi Singfi v. Jia Ram rests does not apply to them but I am 
nevertheless of opinion that their claim also should have been dis- 
missed. It was contended on their behalf that the provisions of sec- 
tion b5 of the Transfer of Property Act were imperative and that 
they were in the position of ordinary pui^:ne mortgagees who bad 
not been made parties to a suit by a prior mortgagee and who therefore 
must be given an opportunity of redeeming the prior mortgage. Section 
85 does not in terms apply to the case, for the appellant was nob aware 
of the existence of the [76] plaintiffs when she brought her suits. But 
a person may be a necessary party to a suit upon a mortgage, although the 
plaintiff is not aware of his existence, in the sense that if he is nob im- 
pleaded he cannot be concluded or his rights affected by the decree passed 
in the suit. Prima facie all persons interested in the right to redeem must 
be made parties bo a suit by a mortgagee bub the rule is nob inflexible, for 
example, it is settled law that in certain circumstances a son in a joint 
family is bound by a decree upon a mortgage obtained against his father, 
and it would no doubt be held that an adopted son was sufficiently repre- 
sented by his adoptive mother in a suit upon a mortgage in circumstances 
similar to those found in the cases of Dhurm Das Pandey v. Mussumat 
Soondri Dibiah 1.2) and iiari Saran Moicia v. Bhubanes-wari Debi (3). 
In the present case there can be no doubt that Sheo Shankar Ram and 
his son Mathura Ram were in fact represented by the managers of the 
family property in the suits brought by the appellants. ‘With the consent 
express or implied, of Sheo Shankar Ram and other adult members of the 
family the mortgage deed of July dth. 189d, and tho sale deed of July 26bh, 
189J;, bad been executed in favour of the managers alone and they alone 
were recorded as mortgagees and proprietors. With the same consent the 
managers had defended the suits and abstained from redeeming tho appel- 
lant’s mortgages. In somewhat similar circumstances the Bombay High 
Court held that ail the members of a joint family were bound by a decree 
obtained against the karta of the family see Narayan (Jop Lla' hu v. 
Pandurang Ganu (4). In th at case the defendant ha d obtained a <lecree for 

(1) (1906) 3 A. Li. J. 6i4 : 4 A. L. J. 17. (3) (1888) I. D. R. 16 Oil. 40. 

(2) (1843) 3 Moo 1. A. 2a9. iD (1881) I. D. R, 5 Bom. 685, 


I9id 

JUDY 8. 


APPEDDATB 

Civil. 


83 A. 71= 

^ 1. 0. B02=7 
A. L. J. 948. 


51 



33 AIL 77 


INDIAN HIQB OOOBT BBPOBTB 


tiol 


1010 possession of land againsfc one Anant, who was at the time the karta of a 
JULT 8. joint family consisting of his two nephews and himself. It was found that 
— the uncle and nephews had been living together when the suit was 

AppBDiiATE brought and that the nephews had assisted their uncle to defend the suit. 
OiYiD* circumstances the High Court held that the nephews had been 

38 A^1= effectively represented in the suit by their uncle and a suit bv 
7 I 0. 902357 nephews for recovery of their shares in the property was held not to 
A. L. J. 943. be maintainable. Westropp, C. J.. referred to and relied upon 

[771 the following passage in the judgment of their Lordships of the ^^ivV 
Council in Jogcndro Dth Bog Kut v, Fumndro Deh Boy Kui U):- Their 

Lordships think that this case cannot be likened to those which some- 
times occur in India wherein, the interest of a joint and undivided family 
being in issue, one member of that family has prosecut^ a suit or has 
defended a suit, and a decree has been made in that suit which inay after- 
wards be considered as binding upon all the members of the family, th^r 
interest being taken to have been sufficiently represented by 
the original suit.*’ In 

Singh (2) the facts were as follows:— One Nath Das died m 1853, 6 

a son, Ram Nath Das, who died in 1855. Ram Nath Das left two sons, 
Mocahib and Chooman Nath Das. Ram Nath Das had taken a lease of a 
village called Budarpur. The landlord brought a suit for ^ 

the widows of Nath Das and Ram Nath 

Chooman. A second suit was brought against Mosahib 

village called Bamnagar. the lea-^e of which stood ^he ^guardian 

A third suit was brought against bho widow tillage called 

of Mosahib. In execution of the decrees ni suits. 

Madanpur was pub up for sale and ^ lor the benefit 

Madanpur had been acquired in the ^ assignee of the rights 

of the family. A suit having been 

of Mosahib and Chooman, their ^®*^oect of a joint debt of the 

proceedings that as all three tativa of the family property, 

family and had been passed against a p family property, and they 

they had properly been executed ^ cases, the effect of which 

concluded their judgement with a Court should look at the 

is that m dealmg .vith execution proceedmgs the 0 cm 

substance of the transaction an found that it was substantially 

mere technical grounds when tb conclusion that the 

right. In the case ^ on that the defendant or defendants 

circumstances warranted ® . been sued as representing the family 

in L78j each of the ^ been for money due from the family, 

and, as t.bo claim in each s rightly been taken in execution. These 

joint property of the family foint family has been effectivolyrepre- 

cases show, 1 think, bha ^^^ iustice has been done, the Court is not 

sented in a suit and su . execution proceedings merely because every 
always bound to ^‘'^VforS^lTy Ids a party. A loose interpreta- 

member of the fami y ., jead to disastrous results and cause great 
tion ot this rule migJ before us. 1 think, we are justified in holding 

confusion ; b"* cbankar Bam, was effectively represented in the 
that the Vifa “ ,,oilant and should nob be permitted to reopen the 

sssi-.. u .. g.. 
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The loamed counsel for the appellant referred us to the recent decision 
of the Bombay High Court in Ramakrishna Narayo^n v. Vinayak 
Narayan (1). in which it was held that the defendant-appellant had been 
effectively represented by his undivided uncles, who were managers of the 
family property, in a suit brought upon a mortgage made by several mem- 
bers of the family. Chandavarkar, J., said;— “The present appellant 
was no doubt omitted from the suit, but the adult members of the family 
represented him. They were the managing members of the family; there- 
fore, according to Hindu law. we must hold, in the absence of any other 
circumstance, that the present appellant had been substantially represent- 
ed upon the record and was virtually a party to the suit.” As the remainder 
of the judgement shows, these remarks went beyond what was necessary 
for the decision of the appeal and there were other grounds upon which the 
same conclusion might have been arrived at. In former days, when the 
same strictness of procedure did not prevail as now, it was a common prac- 
tice for the manager of joint family to sue and be sued on behalf of the 
family, see Gan Savant Bal Savant v. Narayan Dhond Savant (2), where 
West, J., discussed the state of the law as it was in 1853, but it is generally 
recognized now that the manager is not, as a rule, entitled to sue or liable 
to be sued on behalf of the family, see Padmakar Vinayak Joshi w Mahadev 
[79] Krishna Joshi (3) and Kashinath Chimnaji v. Chtmnaji Sadashiv 
Nevertheless, it seems that in certain circumstances the whole family may 
be held bound by the result of suits brought by or against the manager. 
In the particular circumstances of the present case, I think that we may 
properly bold that the plaintiff Sheo Shankar Kam. is bound by the pro- 
oeedings taken against the managing member of the family by t^ appel- 
lant. If Sheo Shankar is bound, so also is his son, Mathura Ram. i 
would allow the appeal, dismiss the cross-objections with costs and dismiss 
the suit with costs in both courts. 


Thdball, j. — I concur. 

By the Court —The order of the Court is that the appeal is allowed, 
the cross-objections are dismissed with costs, and the suit stands dismissed 


with costs in both Courts. 


Appeal allowed. 


Before 


33 A. 79 (=7 1. C. 183.) 

FULL BENCH. 

Sir John Stanley, Knight, Chief Justice, Mr. Justice Banerji 

and Mr. Justice Tudball. 


ABDULiiAH Khan and anotiier {Appellants) v. Banke Lal 

and another {Respondents).* 

[11th July. 1910.] 

Civil Procedure Coae 

Kd. that when 

tended^hat la ^njuact.oa might be granted when pr operty which the claimant 

“ — ^ Applioation in F. A. No- 330 of 1909, 

V « T n 019 (‘^) (1885) I. L. R. 10 Bom. 21. 

(2) U883) r L b “-7 Bom.'ieV. U906) I. L. B. 30 Bom. .77, 
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claimed to be his was in danger of being sold in execution of a decree against 
another person oc oven against himacli. Xu the matter of the petition of Chando 
Biot (1) and Meghraj Singh ▼. Lala Mai (2) overruled. Brojendra Kumar liai 
Chowdhnri v. fiup Lul Doss (9) Qangu 2^and v. Balgchtnd Das (4) and Kirpa 
Dayal v. Bant Ktshori (5) followed. 

The facts of this case were as follows : — 

The defondant, Banke Lai, got a deoroe against the defendant, Sheo 
Narain. on the 8bh June, 1907. Xn execution of the decree [80] he attach- 
ed certain property, which he alleged belonged to his judgement* debtor, on 
the l7tb July, 1907. The same day the plaintiff, Abdullah Khan, obtained 
a sale-deed of the property from Sheo Narain. He preferred objections to 
the attachment under section 278 of Act KIV of 1882. His objections 
were rejected on the 1st August, 1908. He then brought the present suit 
to establish his title to the property purchased from Shoo Narain. The 
suit was dismissed on the 16th August 1909. The defendant appealed, 
and during the pendency of the appeal applied for an injunction to stay 
the sale of the property in dispute under order XXXIX, rule 1, of Act 
No. V of 1908. The application came on for hearing before STANLEY, 
C. J., and Banerji, J., who referred it to a larger bench. The order of 
reference was as follows : — 


** This is an application for a temporary injunction to restrain the sale of certain 
immoveable property under order XXXIX. rule 1, which corresponds substantially with 
section 492 of Act XIV of 188*2. This last mentioned section provides that if m any 
suit It U proved by affidavit or otherwise that any property in dispute m a suit is m 
dancer of being wrongfully sold in execution of a decree, the court may grant a tem- 
porary miunction to restrain such sate. It is contended on behalf of the opposite party 
^at such an injunction cannot be granted in view of the decisions of this 
in In the fr.utter of the pettUoft of Chando Btli fl) and next in ^ 

Siuah V Lala Aial (2). In the 6rst mentioned case ouc brothers KNOX and AiKMAN, 
adopting the view expressed by Justice Sir William BUBKiTT in an unteported case, 
held^that “ in a case like the present it is impossible to say that 

tioned is in danger of being wrongfully sold in execution of the decree held by the op- 
D 09 ?te party ■’ Our brothers then say that “ seot.on -jyJ requires that it must be proved 

that the property m dispute is in danger of being »,fneit ‘wh“eh ^ 

that a or otherwise that the property in dispute was in danger 

satisfied the Co'irt b> of a dcocee The word “proved" does not ap- 

parently mean f °° civa Code. In section 9 of that Act. 

which A jaoti is said to be proved when oonsidecing the 

“proved * is detined as fo hniieves it to exist, or considers its oxistenoa so pco- 

muUers before ^^^jer the oircumatanoes of the particular case to aot 

bablo that a prudent _ " In this view [iJl] we have some doubt as to the 

under the fnthc maticr of the peltUon of Chando Bibt, and think that 

propr,ely of .eft r”d to u larger Beneh. NVe tuorefore refer the oese to 

to determine the ease. 


propriety ot the a u Beneh. 'We therefore refer the ease to 

fd^rcSr^duluce V^ie^: tftbe eefeetion of u larger Benob 


The matter theu came up for hearing before STANLEY, 0. J., 

BaNLBJI.^^. and for the respondents, showed cause 

fViB anolioation. He submitted that an application under order 
IN. rule 1 ^of Act No. V of 1908, lay only in oases where there was 
da'oger of property being wongfully s old m oxeoutiou o f a deoree. Where 

■"rTT^iTioi, I L, u 26 All. ‘Jll. (3) Il8ti6) I. L. R. li Cal. 515. 

V 4 A L J 942 tReporter a [4) Weekly Notes, 1884 p. 949. 

U) U907) 4 A. U J. 0^ \ V (1885) 1. L. R. 10 All. 80. 

Diary). 
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property was being sold under the orders of a oompetenfc court, how could 
it be said that there was an apprehension of a ‘ wrongful’ sale ? He relied 
on In the matter of the petition of Ghando Bibi (1), Kirpa Dayal v. Bani 
Ktshori (2) and Ganga Sand v. Balgobind Das (3). 

The current of opinion at one time was in favour of granting an in- 
junction. But since 1903 the current of opinion has been the other way. 
He then argued upon the affidavits tiled by the parties that no sufficient 
grounds were established for the issue of an injunction. 

Maulvi Ghnlam Mujiaha (for Mr. Abdul Raoof)i for the applicant, 
was not heard. 

BaNEBJI J. — This is an application under order XXXIX, rule 1, of 
the Code of Civil Procedure for an injunction restraining the respondent 
from proceeding with the sale of certain property which he has caused to 
be attached in execution of a decree. The decree was obtained by him 
against one Sheo Narain, and in execution of it he caused certain immove- 
able property to be attached. The plaintiffs applicants preferred an objec- 
tion to the attachment on the allegation that the property had been sold 
to them by the judgment-debtor Sheo Narain and that it was not liable 
to sale in execution of the decree obtained by the respondent. Their objec- 
tion having been overruled, they instituted a suit under section 283 of 
Act No. XIV of 1882 for a declaration of their title to the property. The 
suit was dismissed by the court of first instance, and from the decree of 
[82] that court a first appeal has been preferred to this Court, which is 
now pending. 

The applicants have presented this application for an ad interim 
injunction for stay of the sale of the property in suit ponding the decision 
of the appeal. 

Dr. Satish Chandra Banerji in showing cause against the application 
contended that the application was not maintainable under order XXXIX, 
rule 1, inasmuch as property which is about to be sold in execution of a 
decree cannot be said to be in danger of “ being wrongfully sold in execu- 
tion of a decree ” within the meaning of the rule. In support of his conten- 
tion he relied on the decision of this Court in In the matter of the petition 
ofChando Bibi H). which was followed in Ue.ghraj Singh v. Lala Ual (4). 
As the Bench before which the application came for bearing bad doubts 
a'i to the correctness of the view taken in those ca‘:6S, the application has 
been referred for di'-'po-al to this Bench, With great respect to the learned 
Judges who decided the cases referred to, I am of opinion that the appli- 
cation is maintainable under order XXXIX, rule 1, which corresponds to 
section 492 of the old Code of Civil Procedure. That section provides that 
whore in any suit it is proved by affidavit or otherwise that any property in 
dispute in a suit is in danger of being wasted, damaged, or alienated by any 
party to the suit, or wrongfully sold in execution of a decree the Court may 
by order grant a temporary iniunction to restrain such act. It is clear from 
the language of the section that the fjegislaturo contemplated that pro- 
perty might bo in danger of being wrongfully sold in execution of a decree. 
The words *’ wrongfully sold in execution of a decree'’ were added m the 
Code of Civil Procedure of 1877 (Act X of 1877). They did not exist in 
section 91 of Act VIII of 1859, and it is manifest that when the words 
" wrongfully sold in execution of a decree ” were added by the Legislature, 

(1) (1903 j 1 . D. B. 26 All. 311. (1907) A. L. J. 3.12. (Reporter’s 

(2) (18851 I. L. R. 10 All. 80. Diary.) 

(3) Weekly Notes, 1881, p. 319. 
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it was olearly intended that an injunction might be granted when pro- 
perty, which the claimant claimed to be his, was in danger of being sold 
in execution of a decree against another person or even against bjmself. In 
certain circumstances it might be in danger of being wr^gfuUy sold m 
[83] execution of a decree against the plaintiff himself. For instance, if 
the plaintiff has instituted a suit for a declaration that the decree obtained 
against him was obtained by fraud, the property would be in danger of 
being wrongfully sold in execution of such a decree. Other instances are 
given in Dr. Satish Chandra Banerji’s elaborate work on Specific Beltef, at 
nage 741 The view I have expressed above is supported by the ruling ot 
toe Calcutta High Court in Brojendra Kumar Bai Chowdhuri v. Bup Ball 
Doss (1). and also by the decision of Oldpielii, J., in Ganga, Nand . 
Balaobind Das (2), which was followed in Ktrpa Dayal y. Bam E«i?!.ort(3). 

As re<'ardb the merits of toe case, I am of opinion that the case is one 
in which a temporary injunction ought to be granted, as the question 
Xther the pmperty was inder attachment at the date of the sale in 
favour of the applicants is one which should be determined in the appea 
nnw nending I would therefore allow the application as prayed. 

Stanley, C. J. -I concur in the judgment which has been pronounced 

bv mv brother B'tNEB.n. In an earlier case I was a member of ^ 

which expressed approval of the At 

Chando Bibi, namely, in the case of Ueghraj 

that time 1 was not aware of toe 0^1859. the wo^ 

As has been pointed out, under section 92 of Act Vm ° 

“or wrongfully sold in execution of ^ added to meet a 

statute. These words it appears to me- ^ appears to me that the 
case such as the present, and in y'®w not correctly interpreted 

words “in danger of being wrongfully J"" ““'j t^rmatter I am of 

ia the ca9e of Chando Btbi. been pronounced, the section 

Stt.” I .».» 1b. .ppU«..lo». 

TPPBALI.. 1— 1 1"''^ “'Jderotlbl Court U that a t.iupoiary 

[84] By the CoUBT.-The order execution pro- 

injunction be issued ppeal in this Court, 

ooedings, pending the disposal of the appeal 

Let the hearing of the appe Application allowed. 

38 A. 84 (=7 i. 0 389). 

REVlSIONAIi CBIMINAIj. 

Before Mr. Justice Chamier 

Emperor v. Muhammad Alam.* 

[15th July, 1910.] 

XT T7T ift25 section 2^Joint Mogistrate^JurisdiUion^Crtmtnal 

Bengal of Sessions Judge to make a reference. 

j-rocedure Code, seetto oan take aotioa aad impose a fine uador Bengal 

It iflonly tHe Collootorwb^ jurisdiction under section 3 

pegulation v i oi — — 

^ ^ • Criminal Reference No. 328 of lUlO. 

(4) (1907) 4 A.L. J. 342 (Reporters. 

( 1 ) M886) J. L. R- 12 a • g Diary) 
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of the Be^ulation, even though the ease may have been made over to him by 
the Dietriot Magistrate. 


i910 

JXJhT 15. 


Ik this case one Muhammad Alam, a petty zamindar in the Kanauj 
tahsil was oonvioted by the Joint Magistrate of Farrukhabad of an offence 
under section 2 of Regulation No. VI of 1825, and was sentenead to a fine 
of Rs. 50. He applied in revision to the Sessions Judge, who referred the 
case to the High Court, being of opinion that the Joint Magistrate had no 
jurisdiction to try the case. 

Babu Piari Lai Banerji (with him Babu Saiya Chandra Mukerji and 
Maulvi Muhammad lahaq), for the applicant. 

The Assistant Government Advocate (Mr. B. Malcoynson)t for the 
Crown. 

Ohamter, J. — This is a reference by the Sessions Judge of Farrukha- 
bad in which he recommends that an order of the Joint Magistrate of Far- 
rukbabad ordering one Muhammad Alam to pay a fine of Rs. 50 under 
section 2 of Bengal Regulation No. VI of 1825 be set aside. The case was 
taken up at the instance of the Sub-T)ivisional Officer, on whose report the 
District Magistrate directed that Muhammad Alam should be prosecuted 
under the section of the Regulation mentioned above. The ease 
was made over to the Joint Magistrate, by the District Magistrate, 
who was also of C85] course the Collector of the district. According to 
section 2 of the Regulation it is only the Collector or other officer acting 
in that capacity that can impose a fine under that section. Section 4 
provides for the lowing of fine by the Collector as if it were arrears of 
public revenue, and section 5 of the Regulation gives a right of appeal to 
the Board of Revenue. It seems to be quite clear that proceedings cannot 
bo taken under the Regulation by a Magistrate as such. The Joint- 
Magistrate was nob a Collector or other officer acting in that capacity with- 
in the meaning of the Regulation, and therefore had no jurisdiction under 
that section. Bub as he dealt with the case as a Magistrate, the Sessions 
Judge was entitled to deal with the case under section 435 of the Code 
of Criminal Procedure and this Court has power to set aside the order of 
the Joint-Magistrate. The order of the Joint-Magistrate is therefore set 
aside as having been passed without jurisdiction. The fine, if realized, 
will be refunded. 


BBVlBlQMAIi 

OMUlNAL. 

88 A. 84<^ 

7 L 0. 889. 


Order set aside 


33 R.\S5. (=7 I. C.,181.) 
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Before Sir John Ston^eif, Knight, Chief Justice, Mr. Justice 

Banerji and Mr. Justice Chamier. 


BniM Skn and ornEps {Plointiffs) v. Mott Ram and another 

(Defendants).* 

[10th July, 19in]. 

Pre-evi7)tir,yi^W(ijih.fil.arz^Co>isfritrtion of dflcmncni — Cfnitract or ctisiom^Preait^ip- 

tion in abicnce of evidence that the record is one of ei stom. ^ 

* Second Appeal No. 900 of 1909 from ft decree of B. .T. Dftlal. District -Tudpo of 
Bbfthjabjinptir. dated the iPtb of April, 1909. confirmiDg a decree of MiAiftniin:id 
Mubaruk HiisftiD. Piil-OT.'iniitc .Hidpc of Pbfthiftbcnpnr. dated the 24th of November 
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Whar« it is not appawnt. eithsr from tke languags of the wabjib-nl-an ftiell 
or from other evidenoe. that the pre-emption olanae of a wajib^aUars ii meiely 
the reooid of a new oontraot between the co-sharers, the presumption is that it 
la the record of a pre-existing custom. Majida*\ Bibi v. Shaikh Havaian (1) 
followed. 


The pre-emptive clause of a wajib-ul-arz was headed, “ Belating to the tight oI 
pre-emption” and ran as follows : — “ If'a co-sharer has to sell and mortgage 
his hagtaf— then at the time of transfer it will be incumbent that he should, 
after giving information, sell and mortgage for a proper price, Ac., Ac.’* Bald 
that this, in the absence of evidence to the contrary, indicated a pre-exiiting 
custom of pre-emption rather than a contract. 

[86] This was a suit for pre-emption based on the wajib-ul-arz. The 
question was whether the record in the wajib-ul-arz was one of custom or 
contraet. The clause of the wajib-ul-arz relating to pre-emption was 
worded as follows :• — 

Dafa chahardahum — dar-bah hag shafai^Agar kisi hissedar-ko hagiai bai 
wa rahnaur murtahin (ko) hag murtahni rahn dar rahn kami ho to barwagi f'nfiga]- 
ka laaim hoga ke pahla apne hisaadar garib-ko aw» darsurat ankar u$ke duara hiitadar 
deh-ho khabar dekar ba-gimai wajib hai tea rahn hare ; agar woh na letoa ya qimai 
vajib na de to u$ko ikhtiar hoga kejifike hath chaha muiaqgil hare : — Section fourteenth 
—relating to the right of pre-emption. If a co-gharer has ta sell and mortgage hie 
hogiai and a mortgagee (has to) sub-mortgage, then at the time of transfer (it) wiK be 
inoumbent that (he) should after giving information sell and mortgage for proper 
price (gitnaO first to his near oo-sharor and in his case of his refusal, to another eo* 
sharer of the village idch) ; should he not take it or not give tbe proper price then he 
(the vendor) will have the power to transfer (it) to whomsoever he likes.” 


Both the courts below construed this as the record of a contract for 
pre-emption and accordingly dismissed the suit. The plaintiff appealed to 
the High Court. 

Munshi Qovind Prasad, for the apprllant, contended that the wajib- 
ul-arz recorded a ou‘%>m and cited Majidan Bibi v. Sheikh Sayatanil), 
Faiaullah Khan v. Lok Nath{%), Manu Singh v, Kira Lai (3), Moti Bam 
V. Balwant Singh (1) and Ali Nasir Khan v. Manik Ckand (5). 

Babu Durga Cknrau Banerji (for Dr. Tfj Bahadur 8apru)t for tha 
respondent : — There was nothing to show that a right of pre-emption had 
existed before. On the contrary there was an indication of the reeorfl 
being that of a contract. In the heading the words are relating to the 
right of pre-emption,” which indicate a oontraot rather than a custom. 
Then if the record in tbe wajib-ul-arz were looked t^ it would show that 
throughout the future tense was used, whieh again indicated that the 
praetiee was being introduced for the first time. 

Stavt^KT C -T —This appeal ariscB out of a pre-emption suit. 
The court of first insUnoe dismissed the plaintiffs’ claim on the ground 
that the right set up by them was a right existing by [87] oontraot and 
not by custom, and that the period for which the contract was entered 
into having expired, the right came to an end. The same view was taken 
by the learned District Judge upon appeal to him. Hence this appeal to 

tlie of a conflict in the decisions of the Court in regard to 

the construction of wajib-ul-arzas in the district of Shahjahanpur, eorres- 
r^ondinc to the wajib-ul-arz before us in this case, the appeal was sent to 
a larger Bench, that there might be a binding decision of tbe Court 

^Vrr "MrtkM. 1397. V 9. the Q5th ot May, 1909. . , 

si ^ A 641 of dooidod oa (4) P. A. P. O. No. 119 of 19©8. damM 

t't Anm,«t 1908 on tho 27th ef May. 1909. 

a A.* No^ 8^!5 of JOO&. decided oo (6) (1902) 1. £■ «• 26 AH. 90. 
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mpsn the true maaning of the pre-emption olause in the wajib-ul-ara before 
us and similar clauses in other wajib-ul-arzes in regard to the right of 
pre-emption. The wajib-ul-arz runs thus: — “If a «o-sharer has to sell 
and mortgage his haqiat and a mortgagee has to sub-mortgagBi then at the 
time of transfer it will be incumbent that he should, after giving informa- 
tion, sell and mortgage for a proper price, first, to a near co-sharer, and in 
case of his refusal to another oo-sharer in the village : should he not take 
it, or not give a proper price, then he (.the vendor) will have power to 
transfer it to whomsoever he likes.” This translation is admitted by the 
parties to be an accurate translation of the wajib-ul-arz in regard to pre- 
emption. The paragraph in which this right is set forth is headed Relat- 
ing to the right of pre-emption” {.dar-bab hctq shsi^a). It has been suggest- 
ed that this heading indicates that the right was not one existing by 
custom, but arising oUt of contract, as the word “ custom is not used in 
the heading. I am not disposed to attach any importance to the omission 
of the word “ custom ” in the heading of paragraph 14. It appears to me 
that the words “ relating to the right of pro-empbien ” would apply equally 
well to a right of pre-emption existing by custom as to a right of pre- 
emption arising out of contract. In the Tull Bench case of Majtdan 
Bibi V. Shsikh Hayalan (.1) it was laid down that " if a wajib-ul-arz did 
not itself show, or if it was not otherwise proved that the pre-emption 
olause was merely the embodiment of a new contract as to pre-emption, 
the reasonable and proper construction of such a document would be that 
the pre-emption clause was merely the recital of a pre-existing custom in 
force in the village ; and in such a case it would be tor the L88J defendant 
in a suit for pre-emption to prove by clear evidence that no such custom 
had existed in the village, and that the vendor and the plaintiff had not 
agreed to be bound by the recital.’ 

This rule 1 fully approve of. It has been followed in a number of 
eases [see Baldeo Sah£ii r. Na§ai Ahir f‘2j, also Sewak :Singh v. Qirja 
Pa^fjde ( 8 )]. 

From the language of the wajib-ul-arz before us there is nothing to 
indicate that the pre-emption clause is merely the embodiment of a new 
contract. On the contrary, the language in vThich the paragraph is couch- 
ed is equally applicable to a right of pre-emption existing by custom as it 
is to a right of pre-emption existing by contract. Applying, therefore, the 
rule that the presumption is in favour of custom, as there is nothing in 
the wajib-ul-arz to indieabe that the right recorded therein is one arising 
from the contract of the parties, the words used m this wajib-ul-arz 
should be interpreted as recording a right existing by custom. 

As regards the decisions of this Court, we find that in Faizullah 
Khan v. hok Nath (4) (not reported), it was hold that the right of pre- 
emption embodied in a wajib-ul-arz, of property in the Shahjahanpur 
district, similar to the record before us, v/as a right arising from contract. 
We have examined the judgment in that case, and we find in it that reli- 
ance was placed on the fact that nowhere in the plaint was custom set 
up. The learned Judges seem to have based their decision bo some extent 
at all events upon this omission in the plaint. 

In the case of Manu Singh v. Bira LaC (5) (not reported), the question 
before us was nob raised. The learned Judges in their judgment point to 
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BSMOH. 

as A 89 = 

7 1. C. 181. 


(1) Weekly Notes, 1807, p. 3. the 15th of August, 1908. 

(2) (1906) 8 A. L. J. 850. (5) 3. A. No. 822 of 1908, deoidod oh 

(8) (1904) 2 A. L. J. 6. the 25th of May. 1909. 

(4) 8. A. No. 641 of 1906, dooidod on 
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the fact that it was not disputed by the parties that the right recorded in 
the wajib-ul-arz then before the Court, was a right existing by contract. 
This therefore may be treated as a decision of no account. 

In three later unreported cases, namely, Moti Bam v. Balwant 
Singh CD, Mohan Lai v. Bhola Nath (2) and Gopal Singh t. Dwarka Pra- 
sad (3), it was held that language in the wajib-ul-arzes L89] in those cases 
similar to the language in the wajib-ul-arz before us should be interpreted 
as the record of a custom and not the record of a contract. I think these 
three last mentioned cases were rightly decided, and in the present case I 
would hold that the right recorded in the wajib-ul-arz is a right existing 
by custom. 

I would therefore set aside the decrees of both the lower courts and 
remand the ease to the court of first instance through the lower appellate 
court for decision upon the merits. 

BANER3I, J.— I am of the same ©pinion. The rule as to the construc- 
tion of documents of this nature was laid down in the case of Majidan 
Bibi V. bheikh Hayatan (4). According to that rule a record in the wajib- 
ul-arz must be deemed to be the record of a custom unless the document 
itself indicates, or it is otherwise proved, that the pre-emption clause was 
the embodiment of a new contract. The rule hais been adopted and 
followed in many subsequent cases. The wajib-ul-arz in the present case 
does not clearly show that it is the record of a contract relating to pre- 
emption. It must therefore be deemed to be the record of an existing 
custom. 

As to the rulings in which a contrary view was held in regard to 
wajib-ul-arzes the terms of which are similar to those of the wajib-ul-arz 
in this case, I was a party to one of them, namely, Second Appeal No. 822 
of 1908. As pointed out by the learned Chief Justice, it was not disputed 
in that case that the right recorded in the wajib-ul-arz was a right arising 
by contract. The lower court held that the wajib-ul-arz contained the 
record of a contract and this view of the lower Court was not questioned 
in second appeal. Therefore it was not necessary in that appeal to con- 
sider whether the wajib-ul-arz contained the record of a contract or of a 
custom. That case is therefore no authority as to the interpretation to 
be put on the wajib-ul-arz in question. I agree in the order proposed by 

the learned Chief Justice. , 

CnAMIER, J. — There is nothing in the extract from the wajib-ul-arz 

before us which indicates that it was intended to record a contract. It is 
therefore presumably tho record of a custom. X agree in the order pro- 
posed by the learned Chief Justice. 

^ [901 Bt the Court. — Tho order of the Court is that tho appeal be 

allowed the decision of the lower eourt set aside, and tho case remanded 
to the court of first instance through the lower appellate court, with direc- 
tions that it be reinstated in the file of pending suits in its proper number 
and be disposed of on the merits, regard being had to the observations 
miule by us in our judgements this day delivered. Costs here and hitherto 

will abide the Appeal decreed ; Cause remanded. 


Il) F. A. F. O. No. 113 of 1503, decided 

OQ the 27tb of May, 1909- 

(•2) S. A. No. 1148 of 1908, decided on 

tbo 23rd of February, 1910. 


(3) F. A. P. 0. No. 96 of 1909, decided 
on tbe 18tb of January, 19i0. 

(4) VVeolily Notes, 1897, p. 8. 
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APPELLATE CIVIL. 

Before Sir John Stanley ^ Knight, Chief Jttstice, and Mr. Justice Banerji. 

Amin Beg (Plaintiff) v. Saman (Defendant).* 

[20tli July, 1910.] . 1 ^ 013 m7 

Marriage— Muhaynmadan iau^Coiwersion of toife to Christianity— Ditsolution of A. L. J, 956. 

marriage — butt Jor restituUon oj conjugal rights. 

Under the Muhammadan Lavr a wife’s conversion from Islam bo Christianity 
eSeots a complate dissolution of marriage with her Muhammadan husband 
The fact of such a conversion is therefore a bar to a suit by the husband for 
•estitution of conjugal rights. Zuburdust Khan v. His wife (I) and Imumdin 
V. Hasan Btbi (2) followed. 

CRel: 71 1. 0. 830 :] 

The plainbiff and defendant in this ease had been Muhammadans 
married bo each other according to the Muhammadan law. The wife 
became a convert bo Chrisbianiby and lefb her husband. Thereafter the 
husband brought a suit for restitution ef conjugal rights. Both the courts 
below dismissed the suit as unmaintainable. 

The plaintiff appealed bo the High Court. 

Mr. Ishaq Khan, for the appellant, contended that under the Muham- 
madan law a wife who abandoned Islam should be forced bo embrace it. 

This was, however, nob possible now. If she was converted to Christianity*, 
the previous relation did not come to an end, since there was no bar to a 
Muhammadan marrying a Christian lady. He relied on Ameor Ali’s 
Mahomedan Law, 3rd 6dn.,p. 432. 

[91] if the marriage were taken to be dissolved it would open a 
very wide door bo wives who would desire bo renounce Islam and the whole 
Muhammadan community would be seriously affected. The mere fact 
that there was a conversion could nob dissolve a Muhammadan marriage. 

Maulvi M. tihafL-uz-zaman, for the respondent, cited Zuburdust Khan 
V. Bis wife (1); Baillie's Digest, p. 182; 'Wilsons Anglo-Mahomedan Law. 
pp. 159 and 179; Ameer All’s Mahomedan Law, 2nd edn., Volume II, 
p. 343; Hamilton’s Heday, p. 6b; Khan hibi v. Pir Shah ^3), Nowroz Ali 
V. Aziz Bibi (.4), Allah Bakhsh v. Amir Begum (,5) and Imamdin v. 

Hasan Bibi (,6J. 

Stanley, C. J., and BAtiER.fi, J,^— This appeal arises out of a suit 
for restitution of conjugal rights. The plaintiff and the defendant both 
being Muhammadans were married a number of years ago. The defend- 
ant Musammat haman has apostatized from Islam and become a Christian 
and has since left the protection of her husband. He now sues for restitu- 
tion of conjugal rights and the defence is that by the fact of her aposbaoy 
the marriage tie became dissolved and a decree cannot be passed for res- 
titution of such rights. Both the lower courts have held that the suit 
oannot be maintained in view of the authorities upon the^subjeot. 

We have heard the argument of the learned counsel for the plaintiff 
appellant, which was based on a passage to be found in the third edition of 

"Second Appeal No. i260 of 1909 from a decree of Banke Behari Lai, Additional 
Subordinate Judge of Aligarh, dated the 9th of October, 1909, confirming a oeciee o.‘ 

Kunwat Sen, Muneif of Bulandshabr, dated the 9th of August, 1909. 

(1) (1870) 2 N. W. P. H. C. Rep 370. (4) (1876) Punj. Reo. No. 124. 

(2) (1905) Punj. Rec. 3o9. l&) (1899) Punj. Reo. No. 61. 

(3) (1884) Punj. Reo. No. 132. (6) (1906) Punj. Reo. No. 85. 
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Mr. Ameer Ali s work on Muhammadan Law. Mr. IshafJ Khan admits 
that there is no authority to be found in support of his contention outside 
the writings of the jurists of Balkh and Samarkhand, and this apparently 
is so. In the second edition of Mr. Ameer All's work it is definitely stated 
that “ under the Muhammadan Law if a Moslem husband or a Moslem 
wife apostatize from Islam* the apostaey has the effect of dissolving the 
marriage tie between the parties. ’ Baillie in his digest of Muhammadan 
Law at page 182 also states that “ apostaey from Islam by one of a mar- 
ried pair is a cancellation of their marriage." In Hamilton s translation of 
the Hedaya at page 66 [92] is the passage:— “If either husband or wife 
apostatize from the faith a separation takes place without divorce according 
to Haneefa and Aboo Yoosuf." Sir Roland Wilson in his work on Anglo- 
Mahomedan Law, at page 156, writes as follows ; — lb seems that the 
effect of either or both of the parties to a Mahomedan marriage renouneing 
the Mahomedan religion is to dissolve the marriage ipso facto, so far as 
the British Courts are concerned, leaving it open to the parties to solemnize 
a fresh marriage under the Christian Marriage Act, XV of according 

to circumstances. In the case of Zuburdust Khan v. His tui/c (1) Tdb^H, 
officiating C. J., and TURNBULD, J., expressed the opinion that the effect 
of the apostaey of a Muhammadan wife was to dissolve the marriage ^n- 
traob and that according to the Muhammadan Law if either party to a 
marriage beeomos a convert to Christianity, a claim for restitution ot 

conjugal rights cannot be supported. In addition ^ 

have the ruling in the case of Imam Din v. Hasan Btbt (2). In that ease 
it was also held that according bo the Muhammadan Law a wife s 
Sion from Islam to Christianity effects a complete 
marriage with her Muhammadan ^"^^and. There is thus a great 

of authority in support of the view taken by the Loellanb 

ground, as we have said, upon which the learned AlMn thfibk^ 

Sn o£ ts work at page 432. The learned author “ 

the divergenee of opinion as to the effect of the wffe s ab^^^-on of Is^am 

on the status c nearr.age and po.nts 

have ^ irhand "laid down that when a woman abjures 

jurists of Balkh and Samarkhand U Christianity. 

Islam for a nob dissolve the marriage." Then the 

her renunciation o t e a arguments in support of their contention and 

learned author refers to Jib ^^^g Chief Court 

bo the decision w ^ British Indian Courts are by their consbibu- 

Eecords and submits 7*"!"“sonable enunciations of the jurists 

tion ,*2anforkhand " We find ourselves unable to [93] disregard 

of Balkb and Sam ' . s yie^ taken by the courts below 

the '“the ^Lurse of decision hitherto prevailing. However 

and fiirnre^sed by Mr. Ameer Ali. we do not think that we 

sS’ r toS 2. w= bb.,.te. .h. 
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33 A. 93 (=7 I. C. 803*=7 A. L. J. 037.) 

APPELLATE CIVIL. 

Btjort Sir John Stanley, Knight, Chief Justioe, and Mr. Justioe Banerji, 

Kishohi Lal and another {Plainti^s) t>. Kuber Singh {Defendant)* 

[21st July, 1910.] 

Aei No. XV of 1877 (Indian Limitation Act), section 3; schedule II, artielee 18. 14 — 
Civil Procedure Code (1883). section 310A. — Execution of decree— -Suit involvin 0 the 
eaneellation of an order setting aside a sale — Limitation. 

A OiTil Ooatt acting under EJeetion 310A of the Code of Civil Procedure, 1883, 
set aside a sale on an application made about 14 months after the sale. The 
auction-purchaser more than a year after this order sued for possession of the 
property and for a declaration that the order under section 810A was passed 
without jurisdiction. Held that the order whether passed rightly or wrongly 
was not a nullity, and that the order having been passed in a proceeding other 
than a suit, article 13 of the second schedule to the Indian Limitation Act. 
1877, bar-red the present suit, inasmuch as the plaintiff could not obtain a decree 
for possession without first having the order set aside. 

[DUe ; 69 I. 0. 82«=»41 M. L. J. 334=14 L. W. 334=1931 M. W. N. 775=45 Mad. 70.] 

This was an appeal nndar section 10 of the Letters Patent from a 
judgment of Karamat Husain, J. The facts of the case are stated in the 
judgment under appeal, which was as follows : — 

The facts necessary for the disposal of this appeal are briefly these ; The suit 

under appeal was brought for the possession of the property bought in execution of a 
decree on the 20th September, 1901, and the sale of that property was set aside by the 
learned Munvif on the 2f)th of September, 1901. On appeal the order of the learned 
Munsif setting aside the sale was reversed by the lower appellate court on the 16th of 
January, 1962, That order of the lower appellate court was upheld by the High Court 
on the 4th of December, 1902. The judgment-debtor again on the 23rd of December. 
1902, applied under section 310A to have the sale set aside. The learned Munsif on the 
20th of April, 1903, allowed the application and sot aside the sale. On appeal to the 
lower appellate court the order of the Munsif setting aside the sale was again reversed 
on the 17th ®f July. 1903. On second appeal to the High Court it was held that no 
appeal lay to the lewer appellate court. After the above-mentioned proceedings a fresh 
suit was instituted by the plaintiff (or possession of the property sold. The result of the 
above pnooeeding.s, it is to be noticed, was, that the property sold on the 20th of Sep- 
tember, 1901. passed to the possession of the judgment-debtor. The decree-holder there- 
fore bwjught the suit under appeal for the recovery of [94] poisessien on the allega- 
tion that the Munsif had no jurisdiction to set aside the sale of the property by his 
ordef. dated the 28th of April, 1903. The court of fi»st instance dismissed the claim on 
the ground that it had jurisdiotron, and the decree of that court was affirmed by the 
lower appellate court. That court (itho lower appellate eourb) In its judgment re- 
marks : — ‘ The word jurisdiction is not dettnod by the legislature, and it il used in 
difierent tenses. In my opinion the Munsif had jurisdiction to entertain the applica- 
tion. dated the 23sd of Decombor, 1902. in the sense that it was the proper court where 
it eould lie. but it was barred by limitation [vide Chotvdhry Kesri Sahay ▼, Giont 
Roy (1)J and he bs*d no lawful authority to grant it, hence he may be said to have 
had DO jurisdiction to grant it. But the question is, whether a separate suit like the 
present it maintainalik) under the circumstances ?' He, however, came to the eonolu- 
sion that the suit was barred by limitation. Lie relied on Malkarjur, v. Narhari (2) 
and on Ha§}iunath Prasad v. Kami /iasni. (8) and hold that the learned Munsif had 
jurisdiction to pass the order which ho passed on the 28th of April, 1903. and the suit 
ought to have been brought within one year from that date. The plaintiffs come here 
in second appeal, and it is argued by the learned vakil for the appelliinfc that the suit 
is not barred by limitation. In luy op nion the view taken by the lower appellate court 
is right. The learned Munsif had jun-idiebion to pass the order dated the 28th of April 
1908, and that order was not a nullily. The suit on the authority of the rulings men- 
tioned above is barred. The result is that the appeal fails and is dismissed with costs.' 

• Appeal No. 161 of 1909 under section 16 of the Letters Pate^ 

(1) (1902) I. L. R. 39 Gal. 626. (3) (1902) I. L. R. 24 All. 467 

(3) (1900) I. L. U. 25 Bom. *337. 
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Munshi Gulzari Lai, for the appellants, submitted that article 14, of 
the second schedule to the Indian Ijimitation Act, 1877, had no applica- 
tion, as the order complained of was not merely an “order of an officer of 
Government in his official capacity.*' but an order passed by a Oivil Court, 
Article 13 was also not applioable as an order under section 310A of the 
Code of Civil Procedure, 1882, was an order passed in the suit. He relied 
on Shanlcar Sarup v. Mejo Mai (1) and Oovinda Bala v. Qanu Ahaji (9). 
The Suit would be governed by Article 120 of the limitation Act. 

Mr. G. W. Dillon, for the respondent, contended that the case in 
10 Bombay Law Beporter, 749, was opposed to the ruling in Baghunath 
Prasad v. Kaniz Basul (3) and that section 3 of the Limitation Act clearly 
laid down that a * suit ' did not include an ‘ application,* and therefore 
an order under section 310 A which was passed on an application would be 
covered by Article 13 of the Limitation Act. 

[98] Munshi Gulzari Lai was heard in reply. 

StanIj-et, C. J., and Banebjt, J.— The facts of this case are these 
The suit is one for the recovery of property which was bought by the 
plaintiffs at a sale in execution of a decree on the 20th of September, 1901. 

This sale was set aside by the Munsit on the 26th of September, 190^1. 
On appeal the order of the Munsif setting aside the sale was reversed by 
the lower appellate court on the 16th of Tanuary, 1902, and this order 

was upheld by the High Court on the 4th of December. 1902. Then 
the iudgment-debtor, on the 23rd of December. 1902. applied to the 
Munsif under section 310 A of Act XIV of to ^lave th® "ale set ^ 

and his application was granted on the 28th of April 1903, the sale 
was set aside. An appeal was preferred, and the order of the Munsif 
setting aside the sale was reversed on the 17th of July, 1903. ^"t on second 
annea^tothe High Court, it was held that no appeal lay to the lower 
appellate court and the decision of that court was 

Lo jurisdiotion to set aside the sale to them by the order of the 28th of 
April. 1903. J . ■ 1.U* ^ I 

The learned Judge of this Court, from whose decision this appeal 
has been preferred, aaroeing with the lower courts dismissed the plaintiffs 

Clair holding that the Munsif had jurisdiction Pa^« 

28tb of ApriirwOS, and that the plaintiffs' suit ^as barred by hmitetion. 
Tt not having been brought within one year from the date of that order 

Wo are of opinion that the decision of the learned Judge of this 
Courts correet. and that Article l3 of Schedule 11 of the Limitation Act 
cable to this case. It is obvious that the plaintiffs cannot obtain 
a rcroe for possession without first having the order of the Munsif of 

r^h^ or roriv. cannot be treated as a nullity. Wo have then to see 
^hat leriod of limitation is prescribed for a suit to have such an order 
. Xio It is contended on behalf of the appellants that a period [96] 
:fliX ation irnot expressly provided in the schodulo to 
Act, c-Qfl Article 120 which a llows a period of six years within whic h 


(1) (1^01) I- Tj. U. 3^^ All. 313, 333. 
(< 2 ) (1909) 10. Bom. L. U- 749. 


(3) (1903) 1. Tj. B 24 All. 467 
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to bring a suit is applicable. We are of opinion that the article which 
is applicable is article 13. Article 12 provides a period of one year’s 
limitation for a snit to set aside, amongst others, a sale in execution of a 
decree of a Civil Court. Article 13 provides the same period of limitation 
for a suit to alter or set aside a decision or order of a Civil Court in any 
proceeding other than a suit. “ Suit ” is defined in section 3 of the Act 
as not including an appeal or an application. “ Suit ” therefore in the 
article does not include an application in a suit. The article applies 
to an order in any proceeding other than a suit, and as an application 
is excluded from a * suit.’ it applies to an order in a proceeding on an 
application. If after the words “ other than a suit ” the words “ or 
application in a suit ” had been added to the article, it would be different. 
Now the order of the Munsif setting aside the sale was an order in a pro- 
ceeding other than a suit and article 13 is in our opinion applicable. If 
this were not so, we should have a period of one year allowed for the 
institution of a suit to have a sale in execution of a decree of a Civil 
Court set aside, while for a suit to have an order setting aside a sale 
cancelled, the period would be six years. This was clearly, we think, 
never intended. This is unlike the case of Shankar Sarup v. Mejo Mai (1). 
In that case the suit was brought under the provisions of section 295 of the 
Code of 1882, and it was not therefore necessary to set aside the order for 
distribution passed under that section. 

We think that the decision of the learned Judge of this Court, which 
is in agreement with the decisions of the courts below, is correct and 
dismiss this appeal with costs. 

Appeal dismissed. 


33 A. 97 (^7 I. C. 385=9 A. L. J. 963.) 

[97] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerji. 

Si’DARSHAN Das SnASTRi {Defendant) v. Ram Prasad and others 
{PlaintUfs) Baddeo Sah and OTur.RS {Defendants) * 

[21st July, 1910.] 

Mortgage— Tiedemption—Bcngitl Regulntion No. XV of 1793, s. \Q—**Itedce7n6d", mean’ 
ing of — Jurisdirlion^Act No- XJJ of 1P87 ^Bengal, N.-W. P. and Assam Cii>il 
Courts Act). 6- 19 — Coynpctencc of court (o pa.<;8 a decree for an amount exceeding the 
pecuniary lituiie of its jurisdiction. 

TTcld that the word “rodeomofl” as nsQ<l ia .'section 10 of Regulation XV of 
1703, was not used in the Ren^e that the roortgigo had been redeemed in the 
full sense of that word, that is, sitisfiel and po.RRe^aion given to the mortgagor. 
So long, therefore, as the property remains in the hands of the mortgagee, the 
mortgagor can bring a suit for redemption oven if the mortgage had been satis- 
fied over 12 years before suit. 

Held also that wh're a suit as filed i.s within the pecuniary jurisdiction of a 
court, the jurisdiction of the court is not ousted by the subsequent discovery 
that a sum is in f\ct due to the plaintiff exceeding the pecuniary limits of the 
jurisdiction. Madho Pas v. Rarnji Potnk followed. Qolap Bingh v. Indra 
Oonnmr Tliizra (3) dissented from. 


• Second Appeal No. 079 of 1009 from a decree of Jagat Narain. Second Addition- 
al Judge of Aligarh, dated the 12th of August. 1909. confirming a decree of Al>dul 
Ali, Munsif of Jalosar. ditcd the 4th of August. 190^. 

(1) (10011 I. Ti. R. 23 All.. 313. 

(2) (1.401) I T,. n 10 All. nooo) 13 a. w. n. 493. 
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[Diss: 91 I. G. 7S3=15 Bom. L. E. 1021; Dist; 31 AU. 261; Fol; 83 I. 0. 740; Not Fol: 

40 Mad. 1.3 

The plaintiffs in this case suefl to redeem a usufructuary mortgage of 
the 7th June, 1847. The principal sum secured was 100 rupees, and the 
plaintiffs stated that the mortgage had been satis&ed out of the profits of 
the property and that probably about another 100 rupees would be found 
due to them on taking an account, but if more was due they were ready to 
pay court fees on the amount. The suit was brought in the Court of a 
Munsif, who gave the plaintiffs a decree for Rs. 4,267-12-2. This decree 
was affirmed on appeal by the Second Additional Judge of Aligarh. The 
defendants thereupon appealed to the High Court. 

Mr. \V. Wallach (with him Babu iSatya Chandra Mukerji and Babu 
Piari Lai Ban^rji), for the appellant. 

Munshi Gooind Prasad, for the respondents. 

Stanley. C. J., and Banerji, J.:— This appeal arises out of a suitfoi 
redemption of a mortgage of the 7th June, 1847. The mortgage is a usufruc- 
tuary mortgage, and the principal sum secured by it is only 100 rupees. 
The court of first instance [98] gave a decree to the plaintiffs for redemption 
and awarded them a sum of Rs. 4,267-12-2 as representing rents and profits 
which came into the hands of the mortgagee during his possession of the 
mortgaged property, over and above the interest chargeable on the mortgage 
Upon appeal this decree was affirmed. This second appeal has been pre- 
ferred and two points have been argued before us by Mr. Wallacht the 
learned counsel for the appellant. The first of these is based on the 
provisions of section 10 of Regulation XV of 1793. This section provides 
for the interest which is to he allowed on mortgage securities executed 
subseauent to the 28th March, 1780, and prescribes that all such mort- 
gages are to be considered as virtually and in effect cancelled and redeena- 
ed? whenever the principal sum with simple interest due upon it, shall 
have been realized from the usufruct of the mortgaged property etc., etc 
The court of first instance found that tho mortgage debt m this case was 
satisfied in tho year 1856 and the contention on behalf of the appellant is 
that from that date the mortgage must be deemed to have been satisfied 
and cancelled and thereafter the mortgagaa must be deemed to have 
rLained in adverse possession of tho mortgaged property, and any claim 
now for the recovery of that property is barred by limitation. This point 
does nob appear to have been brought, definitely at least ho the notice of 

lower courts, bub it is said that a question of l.mi tatiou is one which 
In appellate court is bound bo entertain oven though ib was nob raided m 
Ihe lower courts. This is no doubt so. We have considered the provisions 

of section 10 of the Regulation relied on and wo are of opinion that it 
?ends no support to the argument addressed to us The section which is 
relied on simply means that once a mortgage debt has been ‘satisfied by 

receipt of rents and profits, tho mortgage is to bo considered as satisfied 
Ind discharged. The word “redeemed" as used in the section was clearly 
not need in the sense that tho mortgage had been redeemed in the full 
sonso of that word, that is. satisfied and PO‘^;ession given to the mortgagor^ 
So long as tho property remains in the hands of the mortgagee it cannot be 
^a°d thit the mortgage has been redeemed. A right to redeem is a right 
*. r>r fnndor the mortgage money, and where the mortgagee is in 

n^^ession to ohtain from him" adivor/ [99] of por.es.orr. See as to this 
section 60 of the Transfer of Property Act. There therefore no force 

in this contention. 
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The next point raised is that the jurisdiction of the Munsif only 
extended to a pecuniary limit of Rs. 1,000. The plaintiffs were unable 
accurately to estimate the amount which should be found to be recover- 
able by them in respect of surplus rents and profits. They fixed the 
amount at Rs. 100, but stated that if a larger amount was awarded to 
them, they would pay any additional court fee which might be payable. 
The learned Munsif found that a sum of Rs. 4,267-12-2 was the amount 
of rents and profits received by the defendant appellant after satisfaction 
of the mortgage debt. It is now contended that the Munsif had no juris- 
diction to pass a decree for this amount, and that the plaint ought to have 
been returned to the plaintiffs for presentation to the court having juris- 
diction to award that amount. This argument is largely based upon tho 
ruling of a Bench of the Calcutta High Court in Golap Singh v. Indar 
Coomar Uazra fi). In that case a suit for accounts and the recovery of 
certain papers was brought in the court of a Muusif, who had jurisdiction 
to try suits up to Rs. 1,000 in value. The suit was valued at less than 
Rs. l.COO. It was found by the Munsif that tue amount due to the idaint- 
iff was Rs. 8,424. It was held that the jdaintiff could not obtain a 
decree for a sum above Rs. 1,000 and must relinquish the excess, that is, 
that the plaintiff could not obtain a decree for a sum beyond the pecuniary 
limit of the jurisdiction of the Munsif. This decision is opposed to a ruling 
of this Couri, to which one of us was a party, m the case of Madho Das 
v. liawji Patafe (2). In that case it was huld that the pecuniary juris- 
diction of a Civil Court on its original or appellate side is, ordinarily 
speaking, governed Ly the value stated by the plaintiff in his plaint, and 
if a suit having regard to tho valuation in the plaint i3 within the jurisdic- 
tion, such jurisdiction is nob ousted by the court finding that a decree for 
a sum exceeding the limits of its pecuniaiy jurisdiction should be given 
to the plaiutiB. The ruling in this case has not been the subject of any 
hostile criticism in this Court, so far as wo are aware. On the contrary, 
it has been quoted [lOOj without disapproval in tho Full Bench ruling 
in Zair Husain Khan v. Khurshed Jan f3). Tl^at was a suit for restitu- 
tion of conjugal rights and it was argued in it that the suit was of neces- 
sity excluded from tho jurisdiction of tho Munsif as the suit could not bo 
adequately valued. It was held by a Bench, of which one of us was a 
member, that a suit for restitution of conjugal rights is not a suit which 
is of necessity excluded from the jurisdiction of a Munsif ; that the value 
of such a suit as a rule, is the value winch tho plaintiff chooses to put 
upon it, provided that the suit bo not unwarrantably undervalued or over- 
valued from improper motives. The same view was taken in the Madras 
High Court in the case of Arogya Uuaijan v. AjjpacAi Howthan (4). In 
that case the suit was for an aeeoiuib and tho usual valuation for pur- 
poses of court fees was made in the plaint, which was tiled and received 
in the Munsif’s Court. The Munsif appointed a commissioner to take 
an account and the result was that the plaintiff was found by tbo commis- 
sioner to be entitled to a much larger sum than that at which tho suit 
was valued. The plaintiff then applied for leave to amend the plaint, 
which was granted, and the valuation of the suit was accordingly increas- 
ed. As the amount claimed in the amended p,aint was greater then that 
over which the court of a Munsif ordinarily has jurisdiction, the Munsif 
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APPGIiliATE 

Oivili. 

33 A 97—7 
I. C. 385=9 
A. L. J. 963. 


V6) (laOG) I. L. K. 28 AU. 515 
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1910 ordered the plaint; fco be returned for presentation to the proper court. It 
JULY 21. was held by Benson and Bhashyam Ayyangae, JJ., that the Munsif 

bad acted with material irregularity in permitting the valuation of the 

APPELATE revised and that he ought to have tried the case. In their 

’ judgement the learned Judges observe : — “ This is a suit for an account, 
33 A. 97=7 1. and in such a suit the valuation for purposes of court fees and jurisdiction 
C. 385=9 A. does not disentitle the plaintiff to recover in the suit such higher amount 
L. J. 983. evidence may show he is entitled to. The only restriction is that 

he cannot execute the decree without paying such additional court fee as 
may be duo on the amount decreed. The valuation of the suit in the 
present case was made by the plaintiff in the bona fide belief that his 
valuation was correct, and, [101] in law, that valuation determined the 
grade of Court which had jurisdiction to entertain and try the suit.’ We 
are unable to agree with the decision in Golap Stngh v. Jndra Coomar 
Hazra. 

These were the only two points which were argued before us by the 

learned counsel for the appellant. We dismiss the appeal with costs. 

Appeal dismissed. 


33 A. 101 (=7 I. C. 200). 

FULL BENCH. 

Before Sir John Stanley, Knigki, Chief Justice. Mr. Justice Banerji and , 

Mr. Justice Chamier. 


Muhammad Sadiq {Defendant) v. Chaus Muhammad {Plaintiff).* 

[26th July, 1910.] 

hlcrtgagc-Private sole <,/ m„rl gaged property— Consideratw,: Icjt 

dtscharac of two mortgnqt;:,^Ftrst mortgage alone dischatgul^Sun Jor sale oy 

not cnt.tied to hold up j.rst n.origagc as a ,huld. 

Wboro a purobaset of morlgagea properly the 

nnr/vhase money Uvo subsUtiug moctgagea, and in fact diacbatgea onl> toe 

earner one; uhd, that it waft not competent to him to bold up this mortgage 

as a fthield against the suit of the puisne mortgagee for sale Goyai Dass. 

P«r«n AltiMl) tefcrccd to. 

CRcf. 14 C. L 3. 500=11 I. G. G19; Fol; 74 I. C. G40=-2i A.,L. J. 3d2.J 
The facts of this case wore as follows; — 

The property in dispute was mortfiaged on the IJth January ISbG. 
4 r.r»o Phet Ram who was alleged to be a h^namidar for the plamtitl s 
vendors It bad also boon mortgaged on 21st Juno, 1881, to one Kadhori 
A nart of tbo mortgaged property was sold by tbe heirs of the mort- 
i!ors t one wX!?^i Btgtm on tbo l3tb July. i886. In tbe sale-deed 
was provided that tbe consideration for tbo sale was to be left with tbe 
for tbe discharge of tbo two mortgages of 1881 and 188fa. 
Wdlvatl Bogam made a gift of tbe property purchased to tbo defendant. 
?[^defendant d.sebargcd the mortgage of 1881 in favour of KaUberi Mai. 
1 lit- did not discharge that of i9th January, 1886, m favour of Gheb Bam, 
the mtiocossor m title [102] of tbe plaintill. Tbe plaintiti brought tois 
suit ’for sale upon liis mortgage. T be defendant appellant resisted it on 

. \nncilNo 14 of 1910 from a decree of B. J. Dalai, Distriob Judge of 

Second JALrUnOithof August, l90j, confirming a decree of Muhammad 

Subordinate Judge of Shahjahanpur. dated the -Jgth of April, 1909. 

( 1 ) (1884) 1. li. B. 10 Cal. 1085, 1016. 
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the ground that he having paid off a prior mortgage was in the position of 
the prior mortgagee. Tlie suit was deoreed by cbe courts below which 
held that in paying off the prior mortgage, the defendant had a^ted as an 
agent ot the mortgagors and could not therefore claim the benefit of the 
payment as against the plaintiff. The defendant appealed. 

Moulvi Muhammad /s/taq, for the appellant, relied on Matiullah 
Khan v. Banwari Lai fl), Linobundhu bhaio Vhowdfiru v. Jogmaya Dasi 
(2) and Qokal Das (Jopaldas v. Furan Mai tremsukhdas Tne deien- 

dant was in the position of a prior mortgagee. The tact that money was 
left with the dotendant did not alter his position. He meant the prior 
mortgage to be kept alive in bis favour. 

Maulvi Bhafi-uz-zaman^ for the respondent, was not called upon. 

Stanley, G. J. and Banehoi and Cuamieu, JJ. — This appeal 
arises out of a suit tor sale upon a mortgage, dated the i^thot Janu- 
ary, 1886, executed in favour of one Ghet Bam. It has been found 
that Chet Bam was only benamtdar for the vendors of the piaintitf and 
that those persons were the real moitgagoes. On the idth ot July, 
1886, the heir ot the mortgagors sold a portion of the mortgaged pro- 
perty to Wilayati Begam, the toother ot the appellant, Muhammad bauiq. 
The consideration for the sale was Bs. 875, and it was stated in the 
sale-deed that the vendors bad received the whole of the amount ot the 
consideration in casli, but bad left it with the vendee to pay oh debts 
due to Chet Bam and Badheri Mai, and that the vendee was to pay those 
debts and obtain receipts from, the creditors. One ol the debts 
which the veiidee undertook to discharge was the debt due under the 
mortgage deed of the i9lh ot January, ibbb, ot which Ghet Bum 
was the nominal mortgagee. Wilayati Begam made a gilt of the pro- 
perty to the appellant Muhammad badiq. His contention is that the mort- 
gage in favour of Kadheri Mai was discharged by Wiia>ati Begam, and 
L1033 that as the said mortgage was dated the 2ist ol June, ibbl, and 
was thus of a date prior to the date ot the mortgage on loot ot which the 
plaintiff has brought this suit, he (the appellant; has priority over tne 
plaintiff to the extent of the amount which was paid to Jiadheii Mai and 
can hold up the mortgage so discharged as a shield against the ciaim of 
the plaintifi. In the court of first instance no such plea was put forward 
in the written statement, nor was any issue joined on the point, but in the 
lower appellate court, the plea was advanced. That court overruled it on 
the ground that the appellant or his predecessor in title had actea in the 
matter of the payment of Kadheri Mai’s mortgage as the agent ol the 
mortgagors and could not theielore claim tue benetit oi tbe payment as 
against the plamtill. Tbe correctness ot this view of the learned Juuge is 
questioned in this appeal. 

In all cases where a subsequent purchaser claims priority over a 
puisne mortgagee by reason of his having discharged a prior mortgage, the 
question is alsvays one of intention, that is, whetner it was the intention 
to keep the prior mortgage alive as against the puisne mortgagee. As 
observed by their Bordships of the Brivy Gounod in Gokal Das v. Furan 
Mai the tirst question is, is there express evidence of tire intention, 
and if there is no such evidence what intention should be asciibed to the 
person who makes the payment ? In this case it seems to us that, having 
regard to the circumstances, .the intention clearly was, at the time whon the 
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sxle in favour of ‘Wilayabi Begam waq executed, that the prior mortgages 
in favour of Kadheri Mai and Chet Ram should be extinguished by pay- 
ment out of the consideration for the sale in the hands of the purchaser. 
The purchaser, as has been said above, undertook to discharge not only 
the debt due to Kadheri Mai but also the debt due under the mottgage 
upon which the present suit is based. He paid Kadheri Mai, but he did 
not pay Chet Ram, and he kept in his own pocket the portion of the 
consideration which should have been appropriated to the discharge of 
the mortgage debt in favour of Chet Bam. Not having paid that 
debt, he seeks to hold up as a shield against the claim made for 
the recovery of the debt, which ho was also bound to pay, the 
payment of the prior debt. j]104i3 We are of opinion that he cannot 
do so. It was clearly the intention at the time when the sale was 
effected that the prior mortgage in favour of Kadheri Mai would be 
extinguished and not kept alive. Now what was the intention at the 
time when that mortgage was discharged We think that the evidence 
of the intention of the parties, as afforded by the sale-dead of the 
13th of July, I8b6. at the time of that sale, negatives the idea that at the 
time when the prior mortgage was discharged, it was intended to keep it 
alive for the benefit of tho subsequent purchaser. This is further mani- 
fest from the fact that when the defendant appellant filed his written 
statement, he did not assort that ho bad priority over the plaintiff by 
reason of his having discharged the earlier mortgage. This was clearly an 
afterthought. Under the circumstances we are of opinion that the appel- 
lant cannot hold up as a shield the mortgage which ho has paid oQ against 
the debt which he undertook to pay but which he did not discharg^ In 
this view the plea of tho appellant is untenable and wo disallow’ it, though 
not on tho ground sot forth in tho judgement of the court uelow. We 
dismiss the appei.1 with cost-.. 


33 A. 104 (=7.1. C. 930=7 A. L. J. If22). 

APPBIjtjATE ClVlIi. 

Before Sir John Slanloy. Knights Chiif Justice and Mr. 


JiisUce Bamrji. 


LAUI MISR and OXlIERi V. Jaoub Tiwari and AKDXURR 

{Defendants}.* 

[27 tb July, 1910 ] 

■0 of d'K-nmcM-" l.ttqixl" Pcjctual lease . . 

Sana. . MaHab:r 

(1) and Ahvted Alt Khan v. Ahmed 12) roferred to. 

list : 75 I. 0. 401=21 A. D. J. 73l -3 x i. e i.\ ii 

THIS was a suit for pre-emption based on the terms of the village 

aiib-ul-arz, tho pro empbive clause of which ran as follows. Whenever 

w co-sharor transfers {intiqal) his share m any-mahal, he shall transfer 
first to a near co-sharor and after tlmj-^to a co-sharer i n his patti , 

r a ..... 1 M.. QA1 nf I'lOJ fcorc iV decroo of Clihijja Mil, orfioijiticg Dis- 
• SQCOud Appeal ^ ^ of Deaenibor. luOJ, coversing a • decree o£ Go- 

a1 Sp M.tKi"stf of a.ted the 7th of. Augost. 1909. 

M) (1905M. D. If. 9B All. GO. (2) (1866, 1 N.-SV. P. H. C. Rep. 101. 
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&o.” The transaobion sought to be pre-empted was a perpetual lease with a 
substantial [ 103 ] premium bub a nominal rent It was in fact apparently 
a sale under the guise of a lease, this device having been adopted in the 
hope of evading pre-emption. The Court of first instance decreed the claim, 
bub upon appeal this decree was reversed by the District Judge, who 
considered that the transaction in question was not an '‘intiqal" within 

the meaning of the wajib-ul-arz. The plaintiffs appealed to the High 
Court. 

Mr. M. Ij. Agdrioalaj for the appellants, 

Munshi Gobini Prasad^ for the respondents. 

Stanley, C. J., and B.^nerji, J. — This appeal arises out of a pre- 
emption suit. The delendanb Hajsari executed in favour of the defendant 
Jaggu a perpetual lease, which purports to be a lea=e of a share in Mauza 
Bichhanpur district Ghazipur. at a yearly rent of Rs. 5-14-6 on payment 
of a fine of Rs. 1,436. The plaintiffs, who are shareholders in the village 
claim the right to pre-empt this transaction, relying on a custom prevail- 
ing in the village and recorded in the wajib-ul-arz of the village. The 
custom is that whenever any oo-sharer transfers {iniiqal) his ‘jhare 

m any mahal. he shall transfer it first to a near co-sharer and 

aUor that to a remote co-sharer in his pabti, etc.” The plaintiffs claim the 
right to pre-empt the transfer made to the defendant Jaggu on the 
allegation that it is a transfer within the meaning of the wajib-ul-arz. 
The Court of first instance decreed the plaintiffs’ claim, but upon appeal 
the learned District Judge reversed the decision of the court below on the 
ground that the transaction carried out by the document of the 14th May 
1909, was not a transfer within the meaning of the word ‘ transfer* as 
used in the wajib-ul-arz. In his judgment he says the oral evidence 
shows, that they {t.e., the parties) intended to effect a sale, but for fear 
of pre-emption they changed their minds and effected the transfer by a 

lease. This is not surficiout to change what is a lease into a sale.” and. 

later on : - They, the part-es, wore within their rights, if they adopted 
this device to defeat the claim of the pre-emptor.” The decision of the 
learned District Judge is impugned in this second appeal, and we have to 
determine whether or nob the so called lease of 14th May, 1909 is a 
transfer {intiqal) by the defendant Hazari of his interest in the village to 
the defendant Jaggu. The word iniiqal is, it is to be noted, a word of very 
wide signification [106] and covers all kinds of transfers. See Jandam. 

purports to create a perpetual 
interest, rosorviiig merely a nominal rent, and was granted by Hazari 

in consideration of the payment of the sab:-fcanhial fine of Rs. 1 436 There 

can bo littio doubt that this tramsiction was entered into with a view to 

defeat tbo rights of pre-omptors anl bliat the tran=Hction was iu reality a 

Pale. A similar quo-tion ca-no up for decision before a Bench of this 

Court in the ca-e of Ahmnd All Khan v. Ahmed (2). That was also a suit 

for pre-emption. A n ufriictuary lea^^o was executed by co-sharers in a 

village for a term of S yeai- with a provision that the lessees =:hould 

remain in possession duritig its term and on its expiration should surrender 
the lauds making no demand for tbo money advanced by them to the 

lessors. Gtc. The pla.ntiff- oladao 1 a right to pre-empt this fcransaebiou 

relying upon the provhion of th . wajib-ul-arz of tbo village to the effect 
tiiab in all cases oi tran'^fer l)y sale, etc., the co-sharers would have a 


(1) (lUOf;) I. L. p. 28 All. 00. 


(2) (1860) N.W. P. 11. c. Rep lOl. 
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preferential right to the came. It was held by Spankie and Tubnbull, JJ. 
that the co-sharers were entitled by right of pre-emption to take over the 
usufructuary lea^e. In the course of their judgment the learned Judges 
observe : — “ Wo do not think it necessary to determine here whether this 
trancactiou be strictly speaking a mortgage or not. The terms of the 
administration paper are that in cases of transfer by sale, &o., a i preferential 
claim may be raised," and later on they observe : — “ In our opinion we 
should rather regard the object, for which prohibitions against transfer are 
made in the administration papers of village communities. The object 
clearly is to keep out strangers and to retain the property in the hands of 
the brotherhood : a transfer of proprietary right for a term of 8 years 
to a stranger may be as mischievous to the brotherhood as a mortgage for 
the same or a longer terra. In this point of view an usufructuary lease 
for 8 years is as much a transfer, as a mortgage for the same term; and if 
the condition of the administration paper includes all transfers, permanent 
and temporary, which we hold it to do, then co-sharers have a pre- 
ferential right over a stranger." The principle of this ruling applies to this 
case. In fact the case before us is a stronger case, inasmuch as here the 
[107] possession of the property is given over to a stranger in perpetuity 
subject to the payment of a merely nominal rent. For these reasons we 
are of opinion that the court of 6rst instance was right in the conclusion 
at which it arrived. Wo therefore set aside the decree of the lower 
appellate court and restore the decree of the court of first instance with 
costs of this appeal and also the costs of the lower appellate court. We 

e:;tend the time for payment of the price for three months from this date. 

Appeal decreed. 


33 A. 107 (=8 I. C. 670=7 A. L. J. 1078). 

APPEIiliATB CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. JttUtce Banerji. 

CniNTAMAN AND ANOTHER [Defendants) V. Dudabi [Plaintiff).^ 

[28th .Tuly, 1910] 

Mortgitge-ConsirucUon oj documcnt-^TAahiUiv for deficiency in interest whetlier per- 
sonal merely or a charge on the mortgaged property. 

A raottRage daod provided that the mortgagee should take poaeession ot the 
mortgaged property Ld out ol the route and prodte pay the Oovorumeut revenue 
and appropriam Ba. Vi’ per annum on aeoount of mtereat at the rate of 11 
Lnas per cent, per mensem It further provided that should the amount of 
profits, ealoulated on the baus of the patwar.’s 'aooounts, bo found ■“S'lffioient 
tocover the whole .amount payable for interest, the defioionoy would be made 
Rood by tlio mortgagor together with interest at the rate of Us. 2 per P" 
mensem Held that defioionoy in the stipulated .interest was realizable as well 
from the mortgaged property as from the mortgagor potaonally. Muhanmad 
JIvsoin V. Shcodarshan Das (1) roforred to. 

[Rel : r,3 !. 0. 297-2 P Tj T. 229 ; Ref : 65 I. C. 819=20 A. L. J. 86 ; 72 I. C, 9r7— 

^ThoTaefcs^of this case arc fully stated in the judgment of the Court. 

Dr Satish Chandra Banr.rji, for the appellants. 

The IIon’blG Pandit Snndar Lai, for the res ponden t. 

• SGOord ArPOilNo. 1294 o( 1909 from a ao::rco of Muhammad Ishaq Khan, 

District Jucipoorkrrukhabad, dated the of Seplomber. 1909. 

of Daya Nath. Subordinate Judge ot Parrukhabad, dated the Slst of March, 1903. 

(1) (1907) 4 A. Ii. J. 176. 
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Stanley, 0. J.I and Banerji, J. — -This appeal arises out of a suit for 
the redemption of two mortgages dated respectively the 13th of December, 
1870, and the 24th of June, 1871, made by one Ganjan Ram. The first 
mortgage secured a sum of Rs. 1,600 and in it a four biswa share was 
mortgaged. Under the second mortgage Rs. 400 was borrowed and an 
additional one biswa share was mortgaged. The plaintiff has acquired the 
mortgagor's [108] rights in a portion of the mortgaged property and he 
brought the suit which has given rise to this appeal to redeem the two 
mortgages offering to pay the principal amounts secured thereby. The 
mortgagees claimed a further sum of Rs. 14,867-10-9 on account of 
deficiency of interest. 

The first mortgage deed provides that the mortgagees should take 
possession of the mortgaged property and out of the rents and profits pay 
the Government revenue and appropriate Rs. 132 per annum on account 
of interest at the rate of 11 annas per cent, per mensem. It further 
provides that should the amount of profits, calculated on the basis of the 
patwari’s accounts, be found to be insufficient to cover the whole amount 
payable for interest, the deficiency would be made good by the mortga<>or 
together with interest at the rate of Rs. 2 per cent, per mensem. There 
is a similar clause in the second mortgage deed also. The defendants 
alleged that the rents and profits of the mortgaged property were insuffi- 
cient for the realization of the full amount of interest at the stipulated 
rate of 11 annas per cent, per mensem and that under the terms of the 
mortgage deeds, a large amount was due to them on account of deficiency of 
interest. The court of first instance found in their favotir and made a de- 
cree for redemption upon payment of Rs. 14,634-2-3. The plaintiff appeal- 
ed against this decree to the lower appellate court. The learned Judge of 
that court was of opinion that for the amount of deficiency in interest 
there was no charge on the mortgaged property ; that the mortgagors 
undertook only a personal liability for the payment thereof and that the 
defendants were only entitled to get the amouut of deficiency due for the 
six years preceding the date of tho suit. The learned Judge accordingly 
made a decree for redemption upon payment of tho principal amounts of 
the mortgages and of tho amount which he found to be due on account of 
deficiency in interest for six years preceding tho date of the suit. If the 
view taken by the learned Judge, namely, that there was no charge on 
the mortgaged property for deficiency of interest, is correct, the decree 
made by him for payment of the deficiency which arose during the six 
years preceding the date of the suit is clearly erroneous. Ifc ^as the 
mortgagor who according to tho learned Judge incurred a personal liability 
[109] for the payment of tho amount of deficiency. If it was not a charge 
on tho property the plaintiff, who is the purchaser of the property, could 
not be saddled with the payment of that amount and such payment could 
not bo declared to be a condition precedent to the redemption of the pro- 
perty. Wo are of opinion that tho learned Judge in error in holdint^ 
that the mortgaged property was nob security for deficiency of interest' 
The mortgage deeds provide for payment of interest at the rate of 11 annas 
per cent, per mensem. Tho mortgaged propertv therefore was security 
nob only for the principal amounts of the mortgages but also for tho in- 
terest stipulated to bo paid. The whole amount of stipulated interest 
being thus chargeable on the mortgaged pror>erhy that property' was 
security for any portion of such interest which remained unrealized 
out of the rents and profits. It is thus manifest that the mortgaged 
property was security ^or the amount of deficiency. It is deficiency 
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in the sfcipulafeed amount of interest which was recoverable by the 
mortgagee, under the terms of the mortgage, in the event of the rents 
and profits being found to be insufficient to cover the whole amount of in- 
terest. It is true that the mortgagor undertvsok a personal liability also 
for the amount of deficiency, but this he did not only for the amount of 
deficiency but also for interest thereon at the rate of Rs. 2 per cent, per 
mensem. The fact of his undertaking a personal liability for the stipulat- 
ed interest did not relieve the mortgage property from liability to satisfy 
the deficiency. This amount of deficiency the mortgagees are in our opi- 
nion entitled to get for the whole period of the mortgage and not for six 
years only. This case cannot be distinguished in principle from that of 
Muhammad Sutain v. Sluiodarshan Das (l). In that case the mortgagor 
was entitled to a malihana allowance from the mortgagee. This allow- 
ance was not paid and it was held that the amount of the malikana 
allowance should be deducted from the mortgage money for the full period 
of the mortgage, although the mortgagor might have sued and recovered 
the arrears of malikana separately. The principle of this case clearly 
applies to the present case and the mortgagees are entitled to obtain the 
deficiency of interest for the TilOl full period during which the mortgage 
money remained unsatisfied The ca^e of Ganga Sahai v. Lochan Singh f2) 
relied upon by the learned Judge is not in point. There it was held that 
additional interest was not payable as the mortgagee waived his right to 
it, but the mortgagor was declared to he liable for the interest originally 
agreed to be paid. As to the additional interest claimed in the present case 
at the rate of Hs. 2 per cent, per mensem on the amount of deficiency, it is 
not according to the terms of the mortgages a charge on the mortgaged pro- 
perty. Therefore the defendants, in our opinion, are not entitled to obtain 
further intere*^t on the amount of deficiency in interest. It is stated by the 
defendants that the amount of deficiency in intere'^t for 39 years during 
which the mortgage remained undischarged is Rs. 2,100-7-9. They have 
claimed further interest on that amount hut in view of the opinion expres- 
sed above tbev are not entitled to it. As to Rs. 2,100-7-9 the accounts 
produced by them was found by the Court of first instance to be in ac^rd- 
anco with the patwari's account and the learned Judge accepted this find- 
ing and held the accounts to be correct. There can be no objection, there- 
fore, to the correctness of the principal amount claimed a<^ defioiencv m 

interest. This amount we bold the defendants are entitled to get from 
the plaintiff in addition to the principal amounts of the two mortgages; 
that is to say. the plaintiff can obtain redemption upon payment of 
Rs 4.100-7-9. The result is that we allow the appeal, vary the decree of 
the Courts below and make a decree for redemption upon payment within 
six months from this date, of Rs 2.000 for principal and Rs. 2.100-7-9 for 
deficiency of interest, in all Rs 4.100-7-9. together with interest, at the 
rate of 11 annas per cent, per mensem on Rs. 2.000, the principal amount 
secured by the mortgage, from the date of the suit, to the date fixed for 
payment and further interest on the amount decreed at the rate of 6 per 
cent, per annum from such date to the date of actual payment ; as also, of 
the costs of the suit as hereinafter provided. The respective parties will 
pay costs in all courts in proportion to failure and snecess. The obico- 
tions taken by the respondent under order XUV, [111] rule 22 of the 

Code of Civil Procedure, fail and are dismissed with costs. 

— Decree modtjiea. 

^(11 (1907) 4 A. L. J. 176 ( 2 )iWe 0 kly Nofo^. 1886. p. 50. 
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FULIi BENCH. 

Before Sir John Stanleyt Knight^ Chief Justice^ Mr. Justice Sir George 

Knox and Mr. Justice Banerji. 


Tglshi Bam Sahu and another {Plaintiffs) v. GuR Dayad Singh 

AND ANOTHER {Defendants).* 

[28th July, 1910.] 

AcJ A’o. IF o/ 1882 (Trans/er 0 / Property Acl), section ^X’^Redemption — Mortgage of 
fixed-raie tenancy by tenant — Death of tenant without heirs — Rtght of eamtndar to 
redeem — Escheat to Crown — Act (Local) No. XI of l90i (Agra Tenancy Act), sections 
5, Iti, 20 57. 

Held that on the death of a fixed-rate tenant without heirs bis tenancy does 
not escheat to the Crown but reverts to the zamindar. Ram DthalRaiv. The 
Maharaja of Vieiaiiagaravt (1) overruled. Ranee Sonet Kowar v. Mirza Himmut 
Bahadoar (2) distinguished. 

[Fol ; 22 !. G. 891; 75 I. 0. 621.] 

The facts of this case were as follows : — 

On Bam Dhian Koeri was a fixed-rate tenant of the holding in dis- 
pute. In 1870 he usufructuatily mortgaged the holding to the respondents, 

Gurdial Singh and others. Bam Dhian disappeared and was not beard of for 
more than seven years. The zamindars of the village, thereupon, brought 
this suit for redemption on the ground that Bam Dhian having died heirless, 
the tenancy lapsed to them. Among other defences, it was pleaded that 
on the death of Bam Dhian, the tenancy went to the Crown and not to 
the zamindar, and the zamindar consequently bad no interest to redeem 
the mortgage. This plea found favour with both the courts below and 
they dismissed the plaintifi’s suit. The plaintiffs appealed to the High • 

Court. At the hearing of the appeal before the Single Bench the correct- 
ness of the ruling in Bam Dihal Bai v. The Maharaja of Vizianagram (1) 
was not discussed, the learned Judge having stated that he considered 
himself bound by that ruling. It was, however, contended that as there 
was no finding by the lower Appellate Court that the tenant was in fact 
dead, the ruling could not apply. This contention was met [112] by the 
argument that, as it was the plaintiff’s case that the tenant was dead, 
no specific finding was necessary. It was further contended that the 
case fell under section 87 of the Agra Tenancy Act, 1901. 

The following judgment was delivered by Alston, J. ; — 

“ In my opinion the suit out of which this appeal arises was rightly dismissed. A 
zamindar claimed the right to redeem a usufructuary mortgage which had been execu- 
ted by a tenant at fixed r.ttes. The lower appellate court dealt very shortly indeed with 
the appeal, holding that the case was covered by the ruling of Ram Dihal Rai v. The 
Maharaja of Vtztanagrant (1). it has been contended here by the learned counsel 
for the appellant that the ruling has no application, because it was based on the fact 
that the fixed rate tenant had died without heirs, and that in consequence the rights 
which ho possessed in the land had become vested in the Crown. Whether that 
oiroumstanoe did or did not lie at the foundation of the ruling, I need not decide, for 
it was the appellant plaintifl’s case that the tenant, not having been heard of for a 
long time must be presumed to be dead. That view was pleaded in the third paragraph of 
the plaint. It was repeated in the prayer for relief. It was reiterated in the first ground 
of appeal to the lower appellate court. There is nothing in the plaint to suggest as it 
is now argued that the zamindat's oa^e was that there had been an abandonment of 
the land within the meaning of section 87 of the Tenancy Act. iloreover, having 

• Appeal No. 132 of 1909 under section 10 of the Letters Patent. 

(1) U908) I. D. B. 30 All. 488. Cal. 391. 

(2) (1676) L. B. 3 I. A. 92; I. h. R. 1 
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teg.wd to the fact that the zamindar had himself admitted the existenoa of a asaftuo- 
tuary mortgagee in possession, and to the farther faot that he made no attempt to 
show that the tenant had “ left the neighbourhood, without arranging for the pay- 
ment ol hie rent as it tell duo and giving notice to the landholder of each arrange- 
ment," ho had not even laid the foundation for tihe caee of abandonment which is 
now sot up. The first Court found that the tenant was still alive, but the lower appel- 
late court said nothing on ibis point. U is in my opinion, however, unnecessary to 
remand the case for a finding on the point ; for upon any view of the o.ase set up by 
the plaintifl in his plaint the suit must fail. The appeal is dismissed with costs." 

The plaintiffs appealed under section 10 of the Letters Patent. 

The appeal caoae on for hearing before the Chief Justice and 
Mr. Justice Baneuji -who referred the case to a Full Bench. 

Mr. M. L. Agarwala^ for the appellants ; — 


On the death of a fixed rate tenant, the tenancy lapsed to the zamin- 
dar and not to the Crown. The ruling in Bam Dikal Bai v. The 
Maharaja of Vizianagram (1) did not lay down the correct 1^ 

purported to follow the precedent of Banee Sonet Kowar v. Mirza Himmut 
Bahadoor (2), but that dealt with a case different from that of a fixed 
[li3] rate tenancy. There the question was in respect of a mukarrart 
tenure which was a lease in perpetuity, the grantor reserving no ® 

re-entry in himself. Whereas in the case of a fixed rate tenure, the 
zamindar had such right. He could eject the tenant if he failed to pay 
the rent or was guilty of any other breach of contract. It was only ree- 
hold that went to the Crown ; Attorney General v. Sir George Sands iO), 
Walker v. Denne (4) and Downe v. Morris (5). 


Munshi Govind Prasad for the respondents : . . ^ *.1 • 

Section 20 of the Agra Tenancy Act. 1901, laid down that 

of a fixed rate tenant was both heritable and 

that the tenant had absolute interest m the tenancy. Fixe 

was of the nature of mukarrari tenure. The ruling m 1 C.al. dyj. 


annlv to the case. ... . 

of years ago. aod accoramg to tbo Pla It is also 

more tbao The plaiutiffs instituted tba suit for 

alleged that be died without ^ out of which this appeal has 

redemption of the usufructuu y ^ is contested and the defendants 

arisen. The right of the The lower appellate court held. 

further allege that Ram Dh ti^js Court in the ease of Barn 

relying upon the . vizianagram (1). that the plaintiffs bad 

Dihal Bai V- ^ ^ *>v of redemption of the property and could nob 
no interest tion A second appeal was preferred to this 

maintain a suit for r P before whom it came for disposal, dismissed 
Court and the learn- then preferred and the 

it. An appea tj,hal Rai v. Tke Maharaja, of 

V°"rnaTram !s challenged. My [11 4] brother^an^rj.^n^my^f^_^« 


il)’(l908) l.L B. 80 All 4;>8. 

(2) (1876) I. E. R- 1 r , 90 . 

13) Fteomaa (Chancery oases) 129, 


Hardres, ‘138-89. 

(4) (1793) 2 Vos (Jao) 170. 
(6) (1844) 8 Hare, 394. 
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whom the appeal came for hearing, were of opinion that the question 
raised was one of importance and should be decided by a larger Bench. 
Accordingly the appeal has come before us. 

The sole question for determination is whether or not the lower 
appe'date court and the learned Judge of this Court were right in holding 
that the plaintiffs had no such interest in the mortgaged property as 
entitled them to maintain a suit for redemption of the defendants’ mort- 
gage. The contention on behalf of the appellants is that Bam Dhian died 
without heirs and that thereupon his tenancy became extinguished and 
that the plaintiff's are entitled to possession of the holding, or at least to 
possession of it on redemption of the mortgage of 1870. 

In Bam Dihal v. The Maharaja of Vizianagram the facts were 
these : — A zamindar brought a suit to redeem a mortgage made by a fixed 
rate tenant alleging that the fixed rate tenant had died without heirs and 
that his interest had thereby lapsed to him. The court of first instance held 
that, in the event of the tenant having died childless, his interest went to 
the Crown and nob to the plaintiff, and dismissed the suit. His decision 
was reversed by the lower appellate court and a second appeal was pre- 
ferred to the High Court. The learned Judges before whom it came for 
disposal held that the tenancy did nob lapse upon the death of the tenant 
without heirs, but that the tenancy became vested in the Crown They 
relied on the ruling of their Lordships of the Privy Council in Banee 
Sonet Koivar v. Mirza Uimmut bahadoor (1). They further held that in 
order to redeem, the person seeking redemption must have an interest 
in the mortgaged property, ’ that the mortgaged property in that case 
was the interest of a fixed rate tenant, and that the mere fact that the 
zamindar has a proprietary interest in the land out of which this interest 
is carved, does nob give him an interest within the meaning of section 9i 
of the Transfer of Property Act. 

Let us see what was decided in Ranee Sonet Kowar v. Mirza Uimmut 

zamindar of an 

oxd\uz.xy mokurraree lUtrruraree tenure died without heirs and it was 
held that the Crown by the general [115] prerogative was entitled to the 
lease ; that the mokurraree, though carved out of zamindari being an 
absolute alienable interest therein, could not have reverted bo the grantor 
and that there was no authority upon which the power of taking bv 
escheat can be attributed to the grantor. In that case it will be ob4rv 
ed that the moA:?irrarefi was an absolute and alienable interest It could 
nob have been forfeited for the non-payment of rent. The zamindar could 
only in the case of non-payment of rent have caused it to be soij'ed 
up for sale ami sold to the hiRhest bulder. It therefore property 

which might have passed to any purchaser, and having so passed the estate 
would nob have deberminod upon the death of the grantee without hpirc if 
it bad been sold m her hfc-timo. The language of their Lordships is as 
follows The mokurraree was clearly an absolute interest It was aU-o 
an alienable interest. It might have been seized and sold Mr- 
has shown, under Act X of 1859, even in a suit for rent It coi 11 
have been forfeited for the non-payment of rent; for in -ueb a calo H 
zammdar could only have cau-'ed it to bo seized, pub up for ^alo and c^n 
to the highoct bidder. It IS therefore propeity which, like that in the ca^o 
above cited, might have passed to any purchaser, whatever his natinnn .1 ifi. 
or b y whateve r l aw he was to be gove rned. It cannot, their Lordships 
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think, be successfully argued that having so passed the estate would have 
determined upon the death of Sharfun-nissa (supposing it had been sold in 
her life-time) without heirs, for the grant contains no provision for the 
lease of the estate created in such event.’* 

The grant in this case was, it will be observed, that of an absolute 
interest and altogether unlike the interest of a fixed rate tenant. Let us 
see what is the nature of the interest of a fixed rate tenant. 

Section 5 of the Agra Tenancy Act, I of 1901, prescribes that when 
any land in a district which is permanently settled, has been held by a 
tenant and his predecessor in title from the time of the permanent settle- 
ment at the same rate of rent, “such tenant shall have a right of occupancy 
at that rate.” A fixed rate tenant therefore is a tenant who has a right of 
occupancy at a fixed rate. Section 18 prescribes that a right of occupancy 
shall be extinguished [116J when, amongst other cases, a tenant dies 
leaving no heir entitled under the Act to inherit the right of occupancy. A 
fixed rate tenant is liable to ejectment for non-payment of rent or breach 
of conditions (section 57). it appears to me, therefore, that a fixed rate 
tenancy is but a limited interest, which cannot be the subject of escheat 
to the Grown. In fact, the Act provides that on the death of the tenant 
without heirs the interest of such a tenant, described in the Act as a right 
of occupancy, shall be extinguished. With all deference to the learned 
Judges who decided the case of Ram Dihal Rai v. The Maharaja of Vizia- 
nagramt I am of opinon that that case was wrongly decided. If then it be 
the case that Kam Dbian is dead without leaving an heir as defined in 
section 22 of the Act, the plaintiffs are clearly entitled to redeem the 
mortgage held by the respondents, if they are not entitled to possession 
of the holding without redemption. The question whether the plaintiffs 
are bound to discharge the mortgage debt does not arise because they are 
willing and have oflered to do so. The first court found that Bam Dhian 
was still alive. If this be so, the plaintiffs’ suit must fail. The lower 
appellate court, however, dismissed the appeal to it on the sole ground that 
the plaintiffs could not be regarded as having any interest in the equity of 
redemption of the holding, and this is the view w'bich seems to have 
commended itself to the learned Judge of this Court, I would allow 
the appeal and set aside the decree of the learned Judge of this Court, and 
as the lower appellate court, decided the appeal on a preliminary point, I 
would remand the appeal to that court with directions that that court 

determine the appeal on the merits. - , , ■, 

Knox J — I have nothing to add to the judgment of the learned 

Chief Justice.* I fully agree with the view taken by him. 

B\NER3I, j.: — I also concur with the learned Chief Justice. The view 
taken in Ram Dihal Rai v. The Maharaja of Vizianagram (1) was never 
adopted as far as I am aware, in any other case and seems to me to be in- 
consistent with the nature of a tenancy at fixed rates. Such a tenancy is 
carved out of the landholder’s interest in the land to which it ralates and 
a fixed [117] rate tenant has no absolute interest in it. If the tenancy 
comes to an end it necessarily goes back to the estate which 
it was carved out of and lapses to the landholder. It is true 
that a fixed rate tenant has a heritable and transferable interest 
in bis holding under s. 20 of the Agia Tenancy Act, but if bo 
does nob transfer the holding and dies leaving no heirs entitled to 
inherit it, the tenancy becomes extinct and reverts to the landlord 
who created it. The landlord has in certain cases a right to determ i ne the 

UM190B) I. L, R 80 All. 480. 
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tenancy, eject the tenant and re-enter into possession. For example, under 
section 57 of the Act, a tenant, not being a permanent tenure-holder, may 
be ejected for any of the reasons mentioned in the several clauses of the 
section, and as a fixed rate tenant is not a permanent tenure-holder, ha 
may be ejected for any of those reasons. His interest in his holding is 
thus of a limited character and differs in material respects from an absolute 
hereditary mokurrari tenure vyhich formed the subject of consideration by 
their Lordships of the Privy Council in Ranee Sonet Kowar v. Mirza Bim- 
mut Bahadoor (1). As pointed out by their Lordships, such mokurrari is 
an absolute interest and could not have been forfeited to the zamindar. 
Such is not the case with a fixed-rate tenancy. The ruling of their Lord- 
ships therefore does not support the decision in the case of Ram Dihal 
Rat V. The Maharnja of Vizianagram. Having regard to the incidents of 
a fixed rate tenancy I am unable, with great respect, to agree with that 
decision and to hold that a tenancy in these provinces escheats to the 
Crown. 

By thk Court : — The order of the court is that the appeal be allowed 
and the decrees of the learned Judge of this court and of the lower appel- 
late court be set aside and, as the case was decided by the lower appellate 
court on a preliminary point and we have overruled the court on that point, 
we remand the case under order XLI, rule 23, to the lower appellate court 
with directions to realmit the appeal under its original number in the 
register of civil appeals and proceed to determine the appeal. 

Appeal decreed. Cause remanded. 


33 A. 118 (=7 I. 0. 908=7 A. L. J. 980.) 

[118] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Benerji. 
Beti Kunwar and another {Plaintiffs) V. Janki Kunwar and 

ANOTHER {Defendants)." 

[20th July. 1910.] 

Hindu law — Mitaksharn-^Parlition — Mothi^r's share on partition between sons — Mother 
no rioht to share where merely legal severance of interest between st/tis without parti- 
tion by metes and bounds. 

Under the Mitalcahara 1 iw upon a partition being made by sons, after the 
d'afch of their father the mother ia entitled to a share equal to that of a son ; 
but she would obtain such a share only if an aotual partition took place between 
the sons. A mere severance of interest where no actual division of the property 
takes place doe=* not confer on the mothoc a right to a share. Oanesh Dutt v 
Jcwae.h (2) distinguished. 

[Ref. R7 I. 0. R94 ] 

The facts out of which t.liis and the connected appeal, F. A. No. 73 
of 1910, decided by the catno Bench on the same date, aro^^e are stated in 
the judgement in the last named case, the material portion of which is as 
follows : — 

“This appeal and the connected nrsb appeal No. 231 of 1906 ari^e out 
of a suit brought by TMusammat Hiini Kunwar for possession of property 

• Firat Appeal No. 231 of lOOR from a decree of B. J. Dalai, District Judge of 
Mainpuri, dated the 7th of Pebruar' , lOOR. 

(1) (1870) L. R. 3 I. A, 92: !. L P. 1 Cal. 391. (2) (1903) T. D. R. 31 Cal. 262, 
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which she alleged she had inherited from her son Gur Dayal. She was 
the widow of Tiwari Jwala Prasad, who died in 1869, leaving him surviv- 
ing his widow Duni Kunwar, two sons, Kalka Prasad and Gur Dayal, and 
a daughter Laraiti Kunwar, who is one of the appellants in the connected 
appeal No. 231. Jwala Prasad was one of the three sons of Kushal Singh, 
the other sons being Daryao Singh and Umrao Singh. Daryao Singh had a 
son Jaswant Singh, but with his branch of the family we are not concerned 
in this appeal. Umrao Singh’s son was Gandbarap Singh, and it is asserted 
by the appellant Jwala Prasad that he was adopted to Gandbarap Singh. In 
first appeal No. 173 of 1908, decided on the 15th of December, 1909, wa 
held for the reasons stated in the judgement in the case, that Jwala Prasad 
was validly adopted. For the same reasons we hold in this case that he 
was so adopted and must be treated as the adopted son of Gandbarap 
Singh. Of the sons of Tiwari Jwala Prasad, Kalka Prasad died on 
23rd of April, 1893, leaving a widow Janki Kunwar, who is the principal 
[119] defendant in this case. Gur Dayal Singh died about 4 months 
afterwards, that is, on the 7th of August, 1893, his widow Musammat 
Eaniji died in 1899. The pedigree of the family is thus set forth in the 
judgement of the court bolow; — 


Kbuebal. 

1 

1 

Jwala Prasad 

1 

Daryao. 

\ 

Umrao. 

=Duni. 

1 

1 

1 

1 

Gandbarap. 

1 1 1 
Kalka Praead Sarsuti. Gur Dayal 

Jaswant. 

1 


Jwala Praaadt 

=3aaki. daughter. =RanLji. 


adopted. 


'*Tiie suit which has given rise to this and the connected appeal was 
brought by Duni Kunwar on tho allegation that the two brothers Kalka 
Prasad and Gur Dayal Singh wore members of a joint family ; that upon 
Kalka Prasad's death Gur Dayal by right of survivorship succeeded to the 
whole of the property ; that after his death his widow inherited it, and 
upon tho widow s death sho, Duni Kunwar, as his mother inherited it 
She asserts that Janki Kunwar had no interest in the said property, and 
that she is in unlawful possession of a half share. Duni Kunwar accord- 
ingly prayed for a declaration that Gur Dajal and Kalka Prasad were 
members of a joint family and that she is by right of inheritance to her 
son Gur Dayal tho owner of that property, and she claimed possession of a 
half sharo of tho propeity now in the possession of Janki Kunwar. The 
plaint contains an allegation to the effect that if it was found that a parti- 
tion had taken place between the brothers, she as the mother of the two 
brothers obtained a third share under the partition and was therefore 
^■ 4 - 1.1 from the defon6ant Jaiik\ Kunwar, a sixth share of the 

nronor'tv being the differenoo between a third share and a fourth share, of 
tho Duni ICunwar, was in possession. Accordingly in tho alterna- 
Hvn she claimed possession of a sixth sharo. There were other prayers in 
the plaint to which we need not refer for the purposes of these appeals. 

"Tho court bolow held that the two brothers Kalka Prasad and Gur 
nnval wore separate ; that .Janki Kunwar inherited a half share of the 

being sharo of -her husband, that Duni Kunwar got no share 
under partition, and that her claim to a third share is not maintainable and 
Ts also hatred by limitation. That court [120] accordingly dismissed the 
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suit on bhe 7bh of February, 190^. Duni Kunwari having died after the 1910 
decision of bhe suit, that is, on bhe 18th of April, 1906, this appeal No. 73 J uiiY 2 9. 
of 1910 has been preferred by the minor Jwala Prasad, and he claims as 
the adopted son of Gandbarap Singh to be the next reversioner to the Civiii. 
estate after Duni Kunwar*s death. The connected appeal No. 231 of 1906 - 

has been preferred by Musammat Daraiti Kiinwar, the daughter of Duni 33 
Kunwar, and her sons on the allegation that Duni Kunwar obtained a share ^ ’ j ggO, 

in bhe property under a partition between her sons ; that the property so 
acquired was her stridhan and that it passed on her death to her (Dairati 
Kunwar).’* 

Mr. M. L. Agaytoala (with him Mr. W. Wallach), for the appellants. 

The Hou*ble Pandit Sundar Lai (with him Babu Jogindro Nath 
Chaudhrt^j and Munshi Golctil Prasad for the respondents. 

Stanley, C. J., and BanerjT, J. — The facts of this case are stated in 
the judgement just now delivered in F. A. No. 73 of 1910. The contention 
on behalf of bhe appellant is, that as there was a partition between 
the sons of Duni Kunwar she as their mother acquired a third share in 
the property, that such share was, in accordance with rulings of this 
Court, her stridhan and passed on her death to her personal heir, 
namely, the appellant Baraiti Kunwar and that the appellant is entitl- 
ed to a decree for a one sixth share claimed in bhe alternative by 
Duni Kunwar in the second prayer of her plaint. In our opinion this 
contention is without force. As we have stated in our judgement in 
First Appeal No. 73 of 1910, there was no actuul partition between 
bhe sons of Duni Kunwar, although by reason of the arrangement 
under which they held the property aft r Gur Dayal Singh had come of 
age. there was a disruption of the joint family within the meaning of 
the rulings of their Bordsbips of the Privy Council. Indeed it was never 
asserted that a third share was a'^signod to Duni Kunwar at any such 
partition. On the contrary, under an agreement dated the 8th of 
September, 1893, entered into between Duni Kunwar and bhe two widows 
of her sons, bhe name of danki Kunwar was to be recorded in respect 
of a half share, that of Knniji in respect of one fourth, and that 
of Duni Ktinwar in regard bo the remaining one fourth. This agreement 
[121] negatives bhe allegation that Duni Kunwar obtained a third share 
by partition. No doubt under the 'Mibakshara upon a partition being 
made by sons after the donth of their father the mother is entitled to a 
share equal to that of a son. Bub we are of opinion that she would obtain 
such «;hare only if an actual partition took place between bhe sons. The 
text of Yajnavalkiia on this point is this : — “ Of heirs dividing after tho 
death of the father, let tho mother also take an equal share (Mibakshara, 
chapter I, section 7, para. 1).” Tiiis in our opinion implies an actual 
division of tho family property, that is, a completed partition under 
which there is a division of intoro=5t as well as separate possession. 

We do not think that a mere severance of interest where no actual 
division of tho property takes place confers on the mother a right 
to a share equal bo that of each of her son*:. It has boon held 
that a mother has no riphb bo compel a partition. See Bilaso v. 

Dina NnthilK It is only when the «ons actually divide the pro- 
perty and effect a complete part bion that tho mother can get a share. 

There is nothing in the 'Mitak'-'hara from which we may inter that upon 
a mere severance of the joint status of a Hindu family a mother can claim 

(1) (ISSO) \. Tj. U. 3 All. 88. 
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a share. As there was no such partition in the present ease, Dani Kunwar 
never obtained a share. It is true that her name was recorded in regard 
to a fourth share after the death of her sons but that was with the con- 
sent of the son’s widows and not hy reason of her having obtained a share 
upon a partition between her sons. Further, even if it be assumed that 
she became entitled to a third share when her two sons agreed to hold the 
property in defined shares, as this severance of interest took place some 
time prior to 1892, that is more than 12 years before the institution of the 
suit, her right to the share has clearly become extinct by the operation of 
limitation. The learned counsel for the appellants has relied upon the 
decision of the Privy Council in Ganesh Dull Thakur v. Jewach Tkakur- 
ain ( 1 ). That case has in our opinion no bearing on the present question. 
In that case when a suit was brought for partition of the share of a son it 
was held that at such a partition the mother would get a share, an(3 her 
share was assigned to her although she bad not obtained it before. That 
[122J case therefore does not help the appellants. Moreover, under the 
agreement of the 8th of September, 1893, referred to above, Duni Kunwar 
acquiesced in the arrangement by which a fourth share was assigned to her 
and as she was admittedly in possession of a fourth share at the date of 
the suit she had no cause of auction. For these reasons we hold that the 
suit brought by her was bound to fail and has been rightly dismissed by 
the court below. We accordingly dismiss this appeal with costs. Janki 
Kunwar and Shiam Bihari respondents will get separate sets of costs. 

Appeal dismissed. 


33 A. 122 (=7 I. C. 911=7 A L.J. 998). 

APPELLATE CIVIL 

Before Sir John Stanley. Knight, Chief Justice and Mr. Justice Griffin. 

Wajid Ali Khan {Plaintiff) v. Shafakat Hossain (Defendant).* 

[30bh July, 1910.] 

Oonslructian of iocnr^cnl-Salo subject to 

right to vendor to rcpurchasc-Dooumcnts to be reud together Mortgage. 

Two aocumoota wero ^yJ^be^samo^^pattio^oQ 

first purported to to an out a ‘ ageoetnent executed by the vendee.” 

to be subject to the tonns acroemoQt under certain conditions to reoon- 

Tbe agreement referred to \ a ‘ th-it in the oircumstancos the two documents 

voy the property mortgage by conditional sale. Bhagwan 

must bo read together as constituting » b j v 

-222 ; Dist. 27 I. O. 436; Ref. 33 
wf’Ja 9 L W. U' °67 I. C. 113; 77 I. C. 572=45 All. 581=21 A. L. J. 508.3 

o cnik lor roaemptioD of a mortgage constitutoa, as alleged 

THIS a su,t to ^ 

aLj'tlJ’e se“cona an asreement^to the repurchase of the property under 
certain decreed the suit. The lower appellate 

court^roversed the decree. The plainUff_ appealod to the Hig h Court. 

■ No 1176 of 1‘JOO from a decree of K. M. Nanavati. Additional 

•Second App ‘ ^ qI Poptombor. 1909, reversing a decree of Syed Abdul 

Judge If Havali, dated the 7th of December. 1903. 

"ar(i903) I. u R. 31 Oal. 2C2 (2) (1890) I. L. R 12 All. 387. 
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The material portions of the documents upon the construction of which 
the case turns are set forth in the judgment of the court. The question 

was whether the two documents were to be read together as constituting a 
mortgage by conditional sale. 

Maulvi Ohulam Mujtaba^ for the appellant. 

Maulvi Muhammad Ishaq, for the respondent. 

[123] Stanley, C. J., and Ghifpin, J. The question in this appeal 
IS whether two documents both dated the 30th April. 1897, are to be read 
togethei, and, if so read, constitute a transaction amounting to a mortgage. 
The lower appellate court has read them separtely and has treated the 
transaction as an out and out sale with an agreement to repurchase within 
a limited period. The suit out of which this appeal has arisen was brought 
for redemption of the property. The court of first instance decreed the 
claim, but upon appeal the lower appellate court reversed the decision of 
the court of first instance and dismissed the piaintifi’s claim holding that 
the two documents in question were not to be road together, but separate- 
ly, and so read constituted a sale and independent agreement for repur- 
chase. Wo are of opinion that the lower appellate court was wrong in the 
construction which it placed on the documents. The first of the two docu- 
ments purports to be an out and out sale, but at the end of the instrument 
the vendor declares that he has executed “ this sale-deed subject to the 
terms of the dead of agreement executed by the vendee on the 30th April, 

1897.” This incorporates by reference the document of even date. By 

that document the vendee declares that the property was sold to him’ upon 

tho condition that after the expiration of a period of six years from 1311 

Fasli to 1315 Fasli whenever the consideration is repaid to him or his 

representative or tendered to him or deposited in his favour by the vendor 

or his representative with a view to take back the property sold, he (the 

vendee) shall without hesitation reconvey the property sold and execute a 

sale-deed in favour of the vendor or his representative and have it 
completed. 

Further, in this document, tho vendee undertakes that* whenever 
during tho period from 1311 to 1315 Fasli the vendor or his representative 
pays or tenders to or deposits for him or his reprersentative a lump sum 
of Rs. 635 the remaining amount of consideration money, ho shall without 
hesitation convey hack the property. We have no doubt in view of the 
language of these two documents that they must be read together as 
constituting a mortgage by way of conditional sale. Tho case is unlike 

relied on by the learned vakil for tho respondent, namely. 
L124J Bhagwan Sahai v. Bhagwan Din (i). Iq that case it was held by 
their Lordships of tho Privy Council that a document purporting to be one 
of sale, though it was accompanied by a contract reserving to the vendor a 
right to property sold, or repayment of the purchase money within a 
certain time, was not on that account to be construed as if it were a 
mortgage. In that case the document first executed was in terms an out 
and out sale. The document which was afterwards executed though of tho 
same date was not executed in pursuance of any agreement entered into 
between the parties, but, on tho contrary, was executed by the vendee “ as 
a matter of favour, mercy, kindness and indulgence.” Sir Barnes 
Peacock in delivering the judgment of thou Lordships observed that it 
seemed clear from the decision of Lord Ghaucollor Cranworth in the 
case of Alderson v. White (2) that it was not a mortgage. He quoted tho 

(1) (1890) I. L. R. 12 All. 3fa7. { 2 ) (1853) 2 Do Gex & J. 105. ^ 
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{oUowing words of the Lord Chancellor : — “ These deeds taken together 
do not on the face of them constitute a mortgage, and the only question is 
whether, assuming the transaction to be a legal one, it has been shown to 
be in truth such as in the view of a court of equity ought to be treated as 
a mortgage transaction. The rule of law on this subject is one dictated by 
common sense that prima facie an absolute conveyance containing noth- 
ing to show that the relation of debtor and creditor is to exist between the 
parties does not cease to be an absolute conveyance and become a mortgage 
merely because the vendor stipulates that he shall have a right to 
repurchase.” Then bis Lordship proceeds " In this case the vendors 
did not stipulate that they should have a right to repurchase.” It will 
be at once observed how different are the facts of that case from the case 
which is before us. Here the deed which is alleged to be a deed of sale 
is made expressly subject to the condition mentioned in the contempor- 
aneous document and the contemporaneous document is an agreement on 
the part of the vendee to recouvey the property to the vendor upon repay- 


ment of the purchase money. 

We are of opinion that the view of the learned Additional Judge is 
erroneous, and as he decided the appeal before him upon this point and wo 
have over-ruled him in re gard to it. wc set aside [125] the decree of the 
lower appellate court and remand the case to it under the provisions ot 

order XLI. rule 23, with directions that it be re-admitted under its on- 

giual number in the register and determined according to law. Costs hero 

and hitherto will abide the event. , ^ j ? 

ana nn^uoi Avveal decreed. Cause remanded. 


33 A. 125 [=13 C. h. }. 63=8 A L. i 

(1911) 1 M. W. N. 127=13 Bom. L. R. *5— 21 U. L. J. 109 

95=38 I. A. 23 = 9 I. G. 391]. 

PRIVY COUNCIL. 


Muhammad Bakar and another (Plaintiffs) Bakar 

Adi Kuan and another [Defejidanis). 

[On appeal from the Court of the Judicial Gommisstoncr of Oudh, 

at Lucknow-i 

[‘Jth and 10th November and Sod December, 1910. 

, , Ml Icnns <is to which uo tvtdcncc coula bo 

icftlcmcnl oj Oudh — 'Julugdur settled w ^ in ialugddT s estate and not 

^Uc,n- Trustee or Iten-holdcv^ 

rcci^rred by payvicnt .scefrun tj^Adverse posscs.con. 

This appeal telatod to cct .^ widow of the predecessor m title of the 

annexation of that arrangement of the exact nature of which 

appellants, and jc ibo estate of the ancestor of the reapondont.a 

there was no thoY wore found at the settlemont in 1859. The 

taUiqdar. in whoso P°- j'', owner for the settlement of the villages. Her 

Widow at that time api ^ taluqcTar on the ground that he was 

claim WAS resiRtco ) ‘ aums paid by him on account of the villages wore 

oulitlcd to possGss.o^^^^^^^^^^ accordance with possossion.'' the 

paid oQ : the setUoment officer to proceed by separate application 

widow released by payment of the money due by her: but she took no 

to get the village. ^ ccleasod; and whoa in 1667 she applied for 

flleps to ge vfllagos her claim was dismissed on aist October 

the ground that they wL included m the sanad granted by Government to the 

TT^^^iir^Lord IIACNAGHTEN, Lord MERSEY, Lord POBBON, Sic AliTHUR 
UESOK and Mr. AMEER ALi. 
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taluqdar. In a suit brought in 1905 by ropresentativea ot the widow for possea- 1910 
sion of a share of the property on the ground that the settlement prooeedinga in 9 

1859 constituted the taluqdat either a mortgagee or a trustee on behalf of the DEO 2* 

widow it was admitted that the claim for redemption was barred by seoti' 
of Act No. 1 of 1869. ^ '■■pBlVT 

Jleld (upholding the decision of the Court of the Judicial GommiasioAer. th-^t i96vKCiIi. 
there was no warrant for the contention that the correlative obligatiomthat 
on the taluqdar to release the villages on payment of the money due ojA^^ount ^3 A. 126= 
of them created a trust or constituted him a trustee for the widow, wW' took *13 C. L. J. 68 
no steps to comply with the directions of the settlement officer, and ^^mved =r=8 A. L. J. 

adve^^itle 132=18 C. 


[126] the taluqdar to remain in possession and set up a distinctly 


in 1867, when she applied for regular settlement. 

Hasan Jafar Muhammad Askari (1) distinguished. From the date of 
dismissal of her application in 1868, pofcse.^siou was adverse to her, and the suT 
not having bean brought until 1905, was clearly barred by lapse of time. 


W. N. 273=9 '1 


M. L. T. 200 


=(1911) 1 M. 
^12: N. 127= 

Appeal from a judgement and decree (22nd July, 1907) of the court 
of the Judicial Commissioner ot Oudh, which reversed a decree (29th 
August, 1905) of the Subordinate Judge of tahsil Biswan in the district of 
Sitapur, and dismissed the appellants’ suit with costs. 

The suit was brought against the first respondent and another defen- 
dant for possession of a half share in six villages in Oudh, and the main 
question for decision in this appeal was whether the British Government 
at the re-settlement of the Province of Oudh, after the conhsoation of all 


J. 

O. 0. 95=38 
I. A. 23=9 I. 
C. 391. 


proprietary rights in 1858, had made a settlement with Nawab Munauwar- 
ud-daula, the grandfather of the first respondent, and conferred upon him 
the proprietary title in respect of the villages in suit as a trustee for 
Musammat Wazir-un-nissa the widow of one Qazi Muhammad Azhar the 
predecessor in title of the appellants. 

The appellants* case was that in 1849, Wazir-un-nissa was proprietor 
of the six villages, and in that year they were at her instance included in 
the kabuliat of Nawab Munauwar-ud-daula, an arrangement under which 
the Nawab paid the Government revenue to the King of Oudh, leaving 
the title and possession of Wazir-un-nissa as zamindar of the villages 


unaffected. 

In 1856 the first summary settlement was made with the Nawab In 
1858 at the second summary settlement various claims were put forward 
to settlement of the villages in suit, and Wazir-un-nissa lodged her peti- 
tion for settlement basing her claim on her rights as proprietor. In the 
course of the proceedings the statement of her agent Husain Khan was 
recorded, and also the statements of Syed Ali Husain the Nawab’s agent, 
and of the kanungo of the pargana. The kanungo proved Wazir-un-nissa’s 
proprietary title, and Syed Ali Husain asserted that the villages bad been 
included in the Nawab’s ilaqa since 1849, and that they had been settled 
with the Nawab in 1856 with the consent of the original zamindar. He 
asked for settlement on the ground that [127] eight years' arrears were 
due to the Nawab, and stated that whenever the original zamindar paid 
off what was due the villages would be released. 

On the 19bh February, 1859, the extra Assistant Commissioner of 
Sitapur made the following order on the claims: — 


“The objection of the agynb of Nawab Munauwar-ud-daula ia that she at hoc 
own instance got tbo villages included into bis taluqa, hence she can get tho villago.s 
released on payment of the arrears and (u/cart. As the facts of the case have been 
recorded in detail, therefore it is ordered that tho habuliai shall remain as usual 
in accordance with possession in tho name of the agent of Nawab ilunauwar-ud-daula. 
Tho claim of the Thakuts, who have boon out of poasesaion for 100 years, is dismissed] 


(1) (1899) 1. li. B. 26 Cal. 879; L. R. 26 1. A. 229. 
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The 2 avii',id(iri eight of the wife of Qazi Mahammad Azhar appears; to be oorreot. She 
should lile a separate appheation to have the money due to the agent to Nawab 
Munauwac-ud-daula aetliecl by arbitration and have her villages released. Whenever 
the Villages, on payment of the money duo to Nawab Munauwai-ud-daula, are released 
the mortgagees siiall be at liberty to put forward their claim." 


And OQ fcho 24:th February, 1859, that order was contirmed by the 
sebtlement officer. 

At the regular settlement in 1867, Wazir-uu-nissa and her daughter 
again pub forward a claim to the villages in suit, which was rejected on 
the dist October^ 1868, on the ground that they were included in the 
sanacl granted to the Nawab. In 1870 they made a claim to a sub-settle- 
meut, under Act XXVl of 1866, but on the 15th March, 1871, the settle- 
ment othcor refused to decree to the claimants an undor-propriebary right in 
the Villages, but on the 3isb Augu-st, 1871, Wazir-un-nis?a was granted 
a decree tor under-proprietaty rights in them of a limited character. 

On the death of Wazir-un-nissa her daughter’s sons, the second 
respondent and his brother Muhammad Taki, became her heirs. Muham- 
mad I'aki died in March, 1902, and the appellants, who are his son and 
daughter succeeded as heirs, and, on the 3rd March, 1905, they instituted 
the present suit, claiming, as against the heirs of the Nawab Munauwar-ud- 
daula, that the settlement proceedings of 1859 bad constituted their 
ancestor either a trustee or a mortgagee in respect of the villages of which 
Wazir-un-mssa had been the owner, and that the plaintiffs were entitled 
in the alternative either to redemption or cancellation of the trust, and 


possession consequent thereon. 

[1283 The first defendant alone defended the suit. In his written 
statemeLit he denied the existence of any trust or mortgage as alleged ; 
and stated that on the 9bh January, 1873, Wazir-un-nissa and her daughter 
executed a deed of gilt of the villages in suit in favour of Muhammad 
Kaza, the second defendant, whereby they divested themselves of all 
rights m the villages; and that in 1898, Muhammad Baza instituted a suit, 
(127 of 1898) of a nature exactly similar bo the present suit in which ne 
claimed possession of the villages in suit against this defendant, an in 
that suit Muhammad Taki, father of the plaintiffs, was a so a defendant; 
that that suit was dismissed on the 7th February. 1901 ; that Muhammad 
Kaza appealed against that decree, but the case was compromised by this 
defendant and Muhammad Baza, and a decree ,n terms of the compromise 
was made on the 1th November, 1902. m pursuance of which some of the 
villages in suit had been given to Muhammad Baza who was still in 

possession ol them. The first defendant s pleas now material were that 
Le suit was barred by lapse ol time, and also by sections 13 and 
Giv.l Procedure Code of 1882 ; that the effect of the settlement proceedings 
^ ^ ^ rtfonriAfcarv title on the predecessors m title of this defen- 

wiis o defendant ; and that the predecessors of the plaintiffs had 

arralotig admitted the title of this defendant and his predecessors and were 

now estopped from disputing it. . - , 

The issue so far as they are now material were 

M i Was the properictary right in the villages in suit conferred on 

' ^ Wazir-un-nissa, aftei the confiscation of the proprietary rights 

in land, as stated in paragraphs 9 and 10 of tho plaint. LAs ® 
the settlement proceedings in 1859, and the orders of the 

(3) Is the status of Munauwar-ud-daula that of a lien-holder o 

mortfi^SQ® ^ respect of the villages in suit ? 
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(6) Has the first defendant been in adverse possession of the 
. . Villages in suit for more than 12 years before suit ? 

U) Is the suit barred by limitation? 

[129] C8) Is the suit barred by section 13 or 43 of the Civil Proce- 
dure Code ? 

co^pe of the trial before the Subordinate Judge, the plain- 
tiffs abandoned their allegation of a trust and relied on their claim to 
redemption as from a mortgagee. 

Subordinate Judge held (1) that the pro- 
prietary title to the villages m dispute was conferred upon Wazir-uu-nissa. 
and the settlement was made with the Nawab as a mortgagee or lien- 
holder (3) that the Nawab was a hen-holder ; (6) that the first defendant 
had not been in adverse possession of the villages for more than 12 
years ;(7) that the suit was not barred by limitation; (8) nor by sec- 
tion 13 and 43 of the Civil Procedure Code. 

The Subordinate Judge gave the plaintiffs a decree for possession of 
the property in suit on payment of Rs. 1.651 within a certain time. 

T first defendant appealed to the Court of the 

Judicial Commissioner, and a Divisional Bench of that Court (Mr. E 

C^MIER. Judicial Commissioner and Mr. J. Sanders, First Additional 
Judicial CommisFioner) decided that the proprietary interest in the villages 
in suit was lu the Nawab and that nothing in the settlement or otherwise 
imposed on him any obligation to restore possession of them to the an- 
pellants, and reversed the decree of the Subordinate Judge (1). 

The judgment of the Judicial Commissioner after stating that 

Iq this Court tho plaintiSs abandoned the claim to redeem admitting that it 

And after stating the facts continued : 

mafll* the plaintiffs have proved that the settlement was 

inade with the Nawab as a trustee. If they have proved this, then subieofc to th« 
other defences raised by the defendant, they may recover their shares init.^notwith- 

aanad granted to the Nawab and he 
and hi.s son Amjad Ah Khan after him were declared bv the latte** of lOfh 
1859, and by Act I of 1969 to be proprietors of tho ^7mo- October. 

Then after stating the settlement proceedings in 1859 and the deci 
Sion of the claims by the order of the Extra Assistant [130] Commissioner 

oeedecr^^"^^^ Deputy Commissioner the judgement pro- 


On this evidence it appears to me absurd to succost thaf fv.r» i. 

ea with the N.wab es tra,tL" for Wa.ir-un-n,ssa o, fhtt h^untnoofc ^ho d IL'l 

property for her as a tru.stee. Jfe claimed a lien or charge. FTis noQifinn mil 

analogous to that of a mortgagee and it will be convenient to refer here to tho orders 

of Government both before and alter the settlement of 18&9 rerrardina I 

with taluqdars as mortgageo.s.' regarding villages settled 

After referring to those orders of Government, ending with the 
letter of Government of tho loth October, 1859; the Circular No 
of the Chief Commissioner, dated the 13th August 1860 

J. p;;s=";£ 

dar. oa tho .tro u gth o f mortgag ed .ot up by them , acd the taluqdata werr!ndacod“to 

(1) U907) 10 Oudh Oases, 296. ^ 
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9^i;ee to a relaxation of tbe orders giving finality to the settlement of 1859. The 
official papers suggest that one of the objects of Act XIII of 1866 was to permit the 
redemption of mortgages in taluqas made after the 13th February, 1844, but if so the 
Act was very badly designed, for it merely extended the period of limitation and pro- 
vided for a re-bearing of claims which bad been rejected on the ground of limitation. 
Nothing effectual was done till 1869, when section 6, Act I of that year relaxed the 
rules of 1859 as regards certain instruments of mortgage. It is conceded by the plain- 
tiffs that this enactment does not help them. The circular orders, which I have quot- 
ed, show that the Government were perfectly well aware that many taluqdars had on 
various grounds been allowed to engage in 1859 for villages to which they had no 
right whatever, but they doliberatoly decided to adhere to their promises regarding 
the settlement of 1859 except in so far as the taluqdars themselves consented to give 
up their rights 

“ None of the well-known oases in which trusts have been enforced against taluq- 
dars, notwithstanding the orders of 1 59, have gone tbe length of bolding that taluq- 
dars who were settled with in 1859 as mortgagees or charge holders should be reg'»rded 
as trustees Tbe only case which bears any resemblance at all to the present case is 
that ol jar s. Muhammad (!', but when that case is examined it 

will be found that it is clearly distinguishable from tbe present case. In that case it 
was held that Kakim TTasan Ali was trustee for h-s co-sharers, because the Chief 
Commissioner settled with him on the footing that he would give his co-sharers their 
shares if they to-appeared. In the present case neither the Government nor the 
officers charged with making the settlement made anv such stipulation. They simply 
settled with the Nawab. because ho was in possession and left Wa^ir-un-nissa to 
redeem hot property if she could. She never attempted to do so before the orders ot 
Government rendered redemption impossible and therefore she cannot do so now. 

[131] “ Any other view of this case would destroy in a great measure tbe settle- 
ment of 1859 and unsettle titles all over the Province. 

“ Mereovet, the Nawab and his successors have long since oeased 
holdorsof the property in suit. In 1867 

possession of the property. They might have set up a trust then 

so, and thoir suit was dismissoa : see Kxhibits Al, 2. and 4. J ^Tchibits AlO 11 
sub-settlement of the property. That suit also w.as dismissed . see Dxhibits^ Al , 11 


rho position ot tuc parties uuuoi ... rplation 

tinuance of the relation of trustee and been adverse to the 

existed mgards the proprietary 

On fchis appeal. nppollanfes confcemlei^ that tbe 

mGruxitUr K. C ‘g^^bscqi onfc to the confiscation ef all 

effect of the settlement p^^^ Government was not to 

feiblos in Ouflh on i a predeces'^or in title of the appellants, of all 

deprive iit'suit. of which she was without doubt the owner 

rifthb to ation, and to give the ancestor of the respondent a 

previous to . Whatever the arrangement by which, with 

proprietary \.hey wore settled with the Nawab, it must have been 

which she would be ablo to recover them when she chose to 
^ 1 ^^ 1 them Tho possession of the Nawab. either as a trustee or a lien- 
f ^i^Ar did not enable him to set up adverse possession against her. It 
c, dim ittod that that was the coD«=truction to he i>ut on the order o 
Hit™ Ass^t^^^^^^ in February. 1859 ; and ® 

misistent with that con<^tTUction to =ay that the villages, when si 

TlBQl, wore included in tho ^anad granted to the Nawao. 

tToM ground to reject her claim. Beference was made to Sykes 


(1) 11809) I. D. R. 26 Cal. 879 ; U R. 26 I, A. 229. 
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Compendium of Taluqdari Law, pages 13 and 14, where the orders of 
Government as to the anne^^ation and subsequent re-settlement of Oudh 
are set out. The object of that re-sottlement was as far as possible to 
reinstiate persons in the estates they [132J held in 1856. The oases of 
Hurdeo Bux v. Joioahir Singh (1) and Hn-^an Jafar v. Mzihccmmad 
Askari (2) wore also referred to as laying down principles on which a 
taluqdar had become a trustee in respect of property settled on him by 
Government which had previous to the confiscation of titles in Oudh 
belonged to other persons besides himself ; and those cases were relied on 
to show that the Nawab in 1859 had become a trustee of the villages in 
suit. The Court of the Judicial Commissioner was therefore in error in 
holding that having regard to the settlement proceedings the plaintiffs had 
failed to establish a good title to the villages and bo possession of them ; 
and that the suit was barred by limitation Her suit so far as redemption 
was concerned was, it was admitted, barred by section 6 of Act No. I 
of 18K9. Reference was made to the Limitation Act (X.V of 1877) sche- 
dule ir, article 144; Oudh Estates Act (I of 1869), sections 3, 4, 5 and 6; 

Sykes’ Compendium of Taluqdari Law. page l68; and Papers relating bo 

the Administration of Oudh (Ed. 1865). page 53, sections 17 and 19, and 
page 55, section 21. Under the oiroumsbances the appellants were 
entitled to the relief they claimed or a portion of it. 

Sir B. fhilay, K. C., and B. Dubs, for the first respondent were not 
called on. 

1910, December ^nd : — The judgment of the Lordships was delivered 
by Mr. Ameer Aei : — 

This appeal arises out of a suit brought by the plaintiffs to recover 
possession of a half share in certain villages in the district of Sitapur in 
Oudh. The villages in question belonged originally to one Qazi Muham- 
mad Azhar, but some years prior to the annexation, either for convenience 
in the payment of Government demands or from motives of greater 
security, they appear to have been included, with the consent of Muham- 
mad Azhar’s widow, Wazir-un-nissa, in the ilaqa or estate of Nawab 
Munauwar-ud-daula, the ancestor of the principal defendant in this 
case. Thus in 1859, when the first settlement of the Province 
was carried out, the villages were found to bo in the possession of 
Munauwar-ud-daula. On that occasion Wazir-un-nissa applied as [ 133 ] 
malik or owner for settlement of the villages. The claim was resist- 
ed by the Nawab’s agent and was ultimately dismissed. It is upon 
the orders passed by the extra Assistant Commissioner in the settlement 
proceedings, coupled with certain statements made by the Nawab’s agent, 
that the present action is based. On the 21sb of January, 1859, in answer 
to a question by the setblomenb ofilcor as to his ground of objection bo 
Wazir-un-nissa’s claim, ho stated as follows : — 

•• ^ This villfige has been included in our (my client's) ilaqa for the last .sovon 

or eight years, it neither hoiuf» mort^agol nor sold. But the arrears for eight (not clfiat 
in the original! .years, regarding this vilHgo are still due to (mv client). Whenever 
the originiil %auitndir. t c . the cUiin iDt. will pay ofl our (my client’s) money ho will 
get the village released. There is no other objootion. 

** Q. - Who mortgaged this village to you (your client) ? 

“ Wo (my client) got this vilbigo from the wife of Qa^i Muhammad Azhar. 

We know nothing about the claim of Kuramat-ul-lah. 

(1) (1870) Tj. -R. 6 1. A. IRI. 26 I. A 2-29. 

(2) (1809) I. Tj. B. 26 Cai. 879 ; L IV 
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And on fche 19th February, 1859, the extra Assistant Gotnmisoionor 
made the following order : — 

** The ohieotioQ of the agent of Nawab ManaviwaZ'Ud>daala is that she at her own 
instanoe got the villages included into his taluqa. hence she can get the villages releas- 
ed on payment of the arrears and iakavi. As the facts of the case have been recorded 
in detail, therefore it is ordered that the kabuliat shall remain as usual in accordance 
with possession in the name of the agent of Nawab Munauwar>ud-daula. The claim 
o! the thakurs, who have been out of possession for 100 years, is dismissed. The 
zamhidari right of the wife of Qazi Muhammad Azhar appears to be correct. She 
should file a separate application to have the money due to the agent to Nawab Mu< 
nauwar-ud-daula settled by arbitration and have her villages released. Whenever the 
villages, on payment of the money due to Nawab Munauwat-ud-daula, are released, 
the mortgagees shall be at liberty to put forward their claim. Let the file be submitted 
to the Deputy Commissioner for perusal and approval. ' 

As the proceedings related to a number of villages, similar orders 
appear to have been recorded on other dates. 

On the 24tb of February, 1859, the Deputy Commissioner, to whom 
the mat4ier was submitted for approval, confirmed the settlement with 
Munauwar-ud-daula and dismissed Wazir-un-nissa’s claim. 

For the next eight years no action seems to have been taken in 
respect of the property in suit, but in 1867 when what is called the regular 
settlement of the Province was in progress, Wazir-un-nissa, in conjunc- 
tion with her daughter Kutb-un-nissa, applied that [134] the villages 
might be settled with her. Her claim was again resisted on the ground 
that they were included in the sanad granted by Government to the 
Nawab, Her application for settlement was accordingly dismissed on the 
31sb October, 1868. Two years later the two ladies applied for sub-settle- 
ment in respect of the villages in question, bub as they could not prove 
poscession within the period prescribed by law, their application was 
reiccbed on the 30bh of August. 1871. Their rights, however, bo nanhar 
allowance and other dues were admitted and affirmed in proceedings taken 

about the same time. . . , . 3 a # 

In 1873 Wazir-un-nissa and Kutb-un-nissa transferrad by a deed of 

gift their right and interest in the said villages to defendant No. 3 who .s 

the son of another daughter of Muhammad Azhar. 1“ the defen ant 

No. 3 instituted a suit against the defendant Batar Ah Khan to recover 

posoession of those villages. His elaim was dismissed by the first Court, 
bub was compromised on appeal. i . i 

contaotioD is tlist the proceedings in 1859 oonstitnW bhe 

.ncpbor o, B.UC, A., KUnn 

Stan- ‘r; ‘v, 

^ V rtoo or lirn-bolder The Subordinate Judge upheld the plaintiffs 
mortgagee m their favour under section 92 of the 

ul'i Snste Ant (IV .1 1888) to,- " rcdcp.l.o- on png- 

ment of a sum specified. 

On mneal by the defendant Bakar Ali Khan, the Judicial Commis- 
.^ioners have held the suggestion that Government settled the properties 
wilh the Nawab as trustee for Wazir-un-nis?a. or that he undertook to 
ho d Z simo as trustee for her. to be untenable. On the question 
wl.pther the plaintiils were entitled to any relief on the hypothesis that 
ho wa^a mortgagee, they held that section 6 of Act No. I of 1869 was a 
bar to the action. They aecordjngly di*;raiS9ed the suit. 
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The plaintiffs have appealed to His Majesty in Council. It is con- 
ceded on their behalf that, having regard to the provisions [136] of 
section 6 of Act No. I of 1869, their claim for redemption cannot 
be sustained. But it is contended that, as the settlement with the 
Nawab ^as made subject to the rights of Wazir-un-nissa, who was declared 
entitled to recover possession of the villages on payment of the money due 
from her, the present suit eomes strictly within the principle enunciated 
by this Board in Easan Jafar v. Muhammad Askari (1). Their Lordships 
agree with the Judicial Commissioners in holding that the facts of the two 
oases are not at all analogous. In Hasan Jafar v. Muhammad Askars the 
settlement was effected with the person who took it on a distinct under- 
standing which, in their Lordships’ judgment, constituted him a trustee 
for his eo-sharers who were not present at the time. 

In the present case, the settlement officer’s proceedings ©an bear no 
such meaning. The Nawab was in possession of the villages by virtue of 
some arrangement regarding the exact nature of which there is no evi- 
dence. At the time of settlement ha or his agent opposed the claim of 
Wazir-un-nissa to have the properties settled with her, on the ground that 
he was entitled to remain in possession until the moneys he had disbursed 
on her account were paid off. That objection was upheld, and the settle- 
ment was made with the Nawab “in accordance with possession,” and the 
lady was directed to proceed by separate application to get her property 
released by payment of the money due by her. In their Lordships' judg- 
ment there is no warrant for the contention that the correlative obligation 
that lay on the Nawab to release the property on payment of the money 
created a trust or constituted him a trustee for Wazir-un-nissa. No step 
appears to have been taken by her in compliance with the directions of 
the settlement officer ; and the Nawab was allowed to remain in possession 
of the property without any attempt on her part to get it released. In 
1867, when she applied for the regular settlement of the villages, an ad- 
verse title was distinctly set up on his behalf. From the date of the dis- 
missal of her application in 1868 on the ground that they were included in 
his taluqdari sanad the Nawab’s possession was adverse to her. The pre- 
sent suit was not instituted until 1905 and is thus clearly barred. The 
appeal, therefore, fails and must [136] be dismissed with costs. And their 
Lordships will humbly advise His Majesty accordingly. 

Appeal dismissed. 

Solicitors for the appellants : —T. L. Wihon and Co. 

Solicitors for the first respondent: —Barroty, Rogers and Nevill. 
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APPELLATE CIVIL. 

Before Sir John Knight, Chief Justice, and Mr. Justice Bauer ji. 

I # 

Ram Dial and others {Defendants) v. Narpat Singh {Plaintiff). 

[I2fch February, 1909.] 

Act (Local) No. 11 of <Agra 'Icnanaj Aci)^ secUou — Procedure Coio 

(186‘2) icction -Ot tupancy hoLditxg — Mortgage of occupa,ncy holding unii ap^ 
purtenani house— l\lortgi:gi'<L property not saleable. 

• Socoud Appeal No. 115 of PJOS, from a decree of Pitambar Joshi, Additioual 
Bubordioate Judge of Aligarh, dated the 13th of December, 1907, reversing a decree of 
Mubarak Plusaic, Munsif of Bulaodshahr, dated the dlst of July, 1907. 

(1) (1899) 1. L. R. 26 Cal. 879; L. R. 26 I. A. 229. 
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Where an occupanoy teoanb purported to mortgage (1) a grove, wbioh was hia 
occupancy holding, and (2) a house appurtenant to such holding, Held that 

having regard to section 2o (2) of the Agra Tenancy Act, 1901, and section 266 

APPPTT ATP Code of Civil Procedure iJ8S2) neither the grove nor the house could be 

^^OlVlD execution of a decree on the mortgage. 

* [Ref: 34 All. 25; 84 I. C. 749=22 A. L. J. 32l=:46 All. 489;] 

^ This was a suit for sale upon a mortgage, dated the 26th of Septem- 

=*9 l! o' 981. 1898, executed by the defendants Nos. 1 to 3 in favour of the plain- 

tiff. The mortgage bond provided for payment of the amount secured by 
it by instalments covering a period of twelve years. The plaintiff alleged 
that default had been made in the payment of one of the instalments, and 
claimed the amount of all tbo instalments * remaining unpaid. He also 
prayed for the sale of the mortgaged property, which consisted of a grove, 
admittedly the occupancy holding of the mortgagors, and a dwelling house 
and inclosure, which they occupied as such occupancy tenants. The 

court of 6rst instance (Munsif of BulandshahrJ granted the plaintiff 
a decree for on^y one of the instalments, in respect of which default 
had been made, and dismissed the remainder of the claim, includ- 
ing the claim for sale. The lower appellate court (Additional Sub- 
ordinate Judge of Aligarh) modified the decree of the court of first 

instance and made a decree for the whole amount claimed. It up- 
held the first court’s finding that the mortgaged grove was not liable to 
[137] sale, but it was of op nion that the dwelling house could be sold. 
The defendants appealed to tbo High Court. 

Babu Parhati Charan Chattcrji, for the appellants, 

Babu Jogendro l^aih Chdxidnri, for the respondent. 

Stanley, G. J., and BanerjI. J.— This appeal arises out ot a suit 

for sale brought upon a mortgage, dated the 26th ’ 

executed by the defendants Nos. 1 to 3 in favour ot the plaintiff, iha 
mortgage bond provides for payment of the amount seared by it y 

instalments covering a period of twelve years. f 

default has been made in the payment of ouo of the instalments an 
ho claims the amount of all the instalments remaining unpaid. He 
also prays for the sale of the hypothecated property, which Consists of 
a grove, admittedly the oeoupaney bolding of the mortgagors, and a 
LoZg house and enclosure in which they reside as such occupancy 
tenants^ The court of first instance granted to the P'^mtiff a dewee 
for only one of the instalments in respect of which default had been ne^e. 
but it dismissed the remainder of the claim, including the claim {“J sale of 

the mortgaged propnrt^^^ 

itTm^Irnt^elaimed^ "/n 1 "iudgment it upheld the first court's finding 

that the mortgaged^gro^^^^^ 

SVoweverf an order for the sale of all the mortgaged property including 

the f|rovc- 1 fiysii contention raised on behalf of the appellants 

is that the plaintiff is not entitled to claim the amounts of unpaid 
installments Having regard to the terms of the mortgage wo are unable 
iraccede tothis contention. Under the mortgage-deed the aortgagee 
is civon the right to claim all the instalments in the event of default 
being made in the payment ot any one of them. The court 
therefore right in making a decree for the instalments which remained 

unpaid. 
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It is next contended that the decree for sale of the dwelling house of 
the mortgagors is contrary to the provisions of section 266 of the Code 
of Civil Procedure of 1882, which exempts the materials of the dwelling 
house of an agriculturist from attaoh-[l38]meiit or sale. Under the Agra 
Tenancy Act, an occupancy holding of a tenant is not transferable and 
cannot be sold by auction in execution of a decree. The dwelling house 
of an agriculturist may be deemed to be an appurtenant to his holding. 
Further, section 266 of the Code of Civil Procedure, 1882, which has 
been re-enacted in section 60 of Act No. V of 1908, prohibits the sale of 
materials of dwelling houses occupied by agriculturists. The Court there- 
fore has not the power to sell the materials of such a dwelling house, and 
it necessarily follows that it cannot make a decree for sale of such pro- 
perty. In this view the claim for sale of the dwelling house of the 
defendants ought not to have been decreed. The order in the decree for 
sale of the grove was clearly erroneous. The result is that we allow the 
appeal so far that we dismiss the claim for sale of the hypothecated 
property and afRrm the remainder of the decree of the Court below. We 
make no order as to the costs of this appeal. 

Decree modified. 


33 A. 138 (=6 I. C. 338). 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Gridin. 

Gaya Pjiasad and others {Plaintiffs) v. Ganga Bishan 

{Defe7idant).'^ 

[20bh May, 1910.] 

Act {I>ocal) No. I oj 1903 [Bundelkhond KneuyKbered E&lutes Act), section 13 — St/6- 
viortgoge by usu/rucUmry mortgagee — CoveninU to inueiuuijy svb-niortyogce tf dis- 
posaessed — Effect on sucJi covenant of mortgagore taking advaulagc of the provtsio7i~ 
of the Bundelkhand EncicmOcred Estates Act, 1903. 

Tho mortgagee iu possession under a usufructuary mortgage executed a sub- 
mortgage of his mortgagee rights and covenanted with tho sub-mortgagee that if 
during the period of the mortgage the property mortgaged, in any year, by any 
reason, should pass out of the possession of the sub-mortgagee, or the mortgage 
deed for any reason should bo declared to bo invalid, ho, the executant, would be 
liable to pay the loss sustained by the mortgagee The mortgagors took advant. 
age of the provisions of the Bundelkhand Enoumborod Estates Act. Tho mort- 
gagee took no steps under tho Act to realize the amount duo to him on his 
mortgage. Tho sub-mortgagee did prefer a claim, but it was rejected, and ho did 
not appeal against the special Judge’s order rejecting it. The sub-mortgagee 
was ojoctod from the mortgaged property, and thereafter his sons sued the 
mortgagee on his covenant, claiming damages on account of his ejectment, llcld 
that the suit was not barred by rea.s^on of anything contained in tho Bundel- 
khand Enoumbecod Estates Act, 1903. 

[139] This was an appeal under section 10 of the Letters Patent from a 
judgment of Karamat Husain, J. The facts out of which tho appeal 
arose are fully stated iu the judgment under appeal, which was as 
follows : — 

“ The facts necessary for the disposal of this appeal are those. Sarban and Achche 
lial executed a mortgage with possession in favour of Clanga Bishan on tho ‘20th Juno, 
1885, and put tho mortgagee in possession of the property mortgaged to him. On tho 
7th of November. 1900, Ganga Dishan oxcouted a deed in favour of Basdeo and pub 
Basdeo in possession of the property. Tho heirs of Sartau and Achche Lial stuctod 

•Appeal No. 168 of 1909 under section 10 of tho Letters Patent. 
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prooeedings under the Bundelbhand Enoumbored Estates Act I of 1903. Basdeo ad- 
vanced his claim under the deed of the 7th of November. -ISOO, before the Special Judge, 
but the original mortgagee Ganga Bishan put forward no claim under the mortgage of 
1885 before the ^’pecial Judge. The Special Julge came to the conclusion that Basdeo 
was a sub-mortgagee and had therefore no locus standi, Basdeo did not appeal against 
the decision of the Special Judge. Thereafter by the order of the Special Judge the sub- 
mortgagee was ejected from the mortgagct land. The result Was that the heirs of 
Sartan and Achche Lai got back the rroperty without paying anything either to 
Ganga Bishan or to Basdeo. The plaintiffs, who are the heirs of Basdeo, instituted a 
suit against Qanga Bishan for the recovery of the amount due under the deed of 7th 
November. 1900, and interest by way of damages. The pleas raised in defence were 
that Basdeo was a transferee of Ganga Bishan's mortgagee rights ; that be was not a 
sub-mortgagee ; that the plaintids' father ought to have preferred an appeal from the 
decision of the Special Judge, that their father was guilty of negligence in not appeal- 
ing against the decision of the Special Judge and was not therefore entitled to succeed 
against the defendant Ganga Bisban. The Court of first inshioce decreed the claim. 
The defendant appe:iled to the Lower Appellate Court, and the following pleas, accord- 
ing to the judgment of the Lower Appellate Court, were argued in that oourt : (1) that 

the claim was time barred ; (2) that the claim was barred by the explanation to sec- 
tion 13 of Act No. I of 190:) ; (3) that the finding of the lower court that Ganga 
Bishan, appellant- should have appealed against Sartan and others was not correct ; l4) 
that the Lower Court placed a wrong interpretation on the mortgage deed of the 7th of 
November. 1900; (5) that iho plaintifis suffered no loss by the act ®f the appellant. On 
the first point the Lower Appellate Court came to the conoluaion that the suit was not 
time-barred. On the second point it came to the conclusion that the claim was not 
barred by the explanation to section 13 of Act No. I of 1903, inasmuch as the respon- 
dents do not seek to enforce the claim as against the heirs of the original mortgagors. 
On the third point that Court remarks ttS follows .‘The defendant appellant shoum 
have assisted the plaintifls' ancestor as against the mortgagors. But as » faot he did 
not. On the contrary, ho laid his claim on another mortgage deed and about the same 

property against the original mortgagors. Ho should not have done so.' The findings 
on the fourth and fifth points ace that the defendant appellant is und ^ terms of 
the deed of 7th of November, 1900, bound to pay any damages sustained by the sub- 
mongaceo or his heirs. On the above findings the Lower Appellate Court confirmed the 
decree ri40] of the first Court. Ganga Bishan defendant has preferred a second appeal to 
this Court, and the following picas have been argued by his learned counsel befo»e me. 
(uj The deed of the 7th of November. 1900, is a transfer of all the mortgagee tight 

and not a sub-mortgage. the plamtifis under the 10 

Novombet, 1900, are not entitled to any claim against the defendant, (c) section 10 
{d} of the Bundolkhand Lncuiuborcd Estates Act bar.s the suit ; ui) the explanation to 
flection 13 of Act 1 of 1903 bars the suit; M the claim 
plaintills having failed by their own negligeuco to make good their 
No. I ot 1903 cannot claim compensation from the uolendaut. 1 have 8 

Through the deed of the 7lh of November. 1900. and 1 have no doubt that ^ 
transfer of all the mortgagee rights but is a sub mortgage, ihe documont verj dis 

♦ c;av5i *1 havesub-uiortgaged the mortgigeo rights (dur ynhan dokhl.). i-h® 

tiuctl) ba)3 1 ^ ig jjo {oroe in the second plea also, beoauso 

tbit d'ooumoat m vco' distinct totins says that if during the yoriod of tbo mortgage 
uoou ^ A in aav Noat bv uuv rcftfion passes out of the poasessioa ot 

the Ueoa lor ;iDy reason is declared to be invalid the cxeoatanC 

Basdeo or tne thn^loss sustained by tbo mortgagee. 1 am of opinion that seo- 

rT Act No lof 1903 has no applic.-.tion to tbo case before me. The Special 

tion 10 A';' iJ^^aeo ruled that ho bad no .V«« standi, lu such a case 

Judge on th . pp Unsdeo’s debt was a debt in respect of which no fresh suit could 
T explanation to section 13 of Act No. I gf 1003 doev not aUo cover 

be lUhlitute . • there was no determination as to the amount which was 

this case. liasdco and lu the second the ropccsentativos of the original mortgagor 
)asll> due , \uo There is no force in the plea of limitation and no fact bAS 

my fioTco to support that plea. The sole question on which the 

been ® turus is whether the plaintiffs as heirs of the sub-mortgagee 

mBdoo had m- had^ not a iveu^ s.uadi to have their money satisfied out of pcoP^Yi 
w.v, beloDCod to Sttctan and Achebo Liil. A sub-mortgagor has boon held in a bull 
wTneb luliug of this Court in Hamshankar Lut v. Ganga i’lasad to gob a security. 
That IS interest ic the properly mortgaged, and that being his position he 
edly has a iccus fimudi aud is one of the persons who have a o^m agam^ the^ 
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party of felie propeiebor. It is, however, oonteaded by tho learaed vakil for the res- 
poadeat that sections G, 7 and 8 of the Bundelkhand Encumbered Estates Act go to 
show that a special judge has bo make an onquity with reference to those debts 
only which arc the pri fate debts of tho proprietor and can take no notice of any 
other incumbcanoc oreibed by a mortgagee on the property of the proprietor to which 
that proprietor is no party. I am unable to accept such an interpretation of those 
sections. The result of such interpretation will be that the sub-mortgagoe from 
the mortganee who may h ive advanced Urge sums of money on the aecu'rity of the 

mortgagee rights will have no remedy at all. and I do nob think that the Legislature 
intended that the mortgagors should get their property free from the security created 
in favour of the sub- mortgagee without giving him any chance of establishing 
his claim. Section 9 of Act No. I of 1903 shows that the special judge shall 
[1413 publish in the gazette a notice in the vernacular language of the distciob calling 
upon all per.sons having claims against the person or property of the proprietor by 
whom or in respect of which an application is made under section 6 of the Act, to pre- 
sent to the special judge within two months o( the publication of the notice a 'written 
statement of their claims, and I am of opinion that a sub-mortgagoe is one of the per- 
sons who have a claim on the property of tho proprietor. This leads me to discuss 
whether the plaintiffs wore bound to appeal to tho Commissioner under the provisions 
of section 30 of Act No. I of 1903 against the decision of the special judge. I am of 
opinion that the decision of tho special judge that tho plainniffs had no locus standi 
was wrong, that they ought to have appo.alo J to the Commissioner to hive that decision 
set aside and that their failure to appeal wa;i a nogligenoa which debars them from 
seeking compensation against the defendants. In this connection I have to remark that 
the finding of tho lower appellate Court on the third point argued before that Court is 
not a finding ©n that ploa The plea taken was that the finding of the first court that 
Gang! Bishan should havo appealed against Saruan and others is nob correct. Tho 
finding of tho lower appellate court on that point is neithir that the finding of the first 
court is oorcactnor that it is inorreob. ft only say.s that the defendant appellant should 
have assisted 15as dao against the mortgagor. The conefueion at which 1 arrive is that 
Basdeo as a sub-mortgagee under tho need of the 7Lh of November, ;1900, had a locus 
standi, that he ought to have appealed from the judgement of tho special judge and 
that in consequence of his fiilusa to have that decision set aside he lost his remedy 
against the defendant Ganga BisUan. I therefore allow this appeal, sob aside the 
decrees of tho courts below and dismiss the plaintiffs’ suit with costs in all courts ” 
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The plaintiffs appealed. 

Pandit Baldeo Ravi Dav3 (for Munshi Iswar Saran), for the appal- 
lants, I'olied upon the covenant of indemnity given by Ganga Bishan, the 
plaintiff’s sub-mortgagor, which, ho argued, was outside any of tho provi- 
sions of the Act of which the original mortgagors had taken the benefit. 

Mr. A. H. C. Hamilton, for the respondent, urged that the effect of 
the explanation to section 13 of the Bundelkhand Encumbered Estates 
Act, 1903. was to extinguish any claim that the plaintiffs may have had 
under the sub-mortgage in favour of their father. 


Stanley, G. J., and Griffin, J.-— The tacts of the case are these : — 
One Aoheha Ijal and another, the owners of property, executed a possessory 
mortgage of their property in favour of one Ganga Bishan on tho 2Gth of 
June, On the 7th of November, 1900, Ganga Bishan sub-morfcga«ed 

this property to Basdeo and in that mortgage bo entered into tho followTag 
absolute covenant, namely, that if during tho period of tho mortga-^e 
tho property moibgagel. in any year, by any reason, should pass out 
of tho possession of Basdeo, or the mortgage deed for any reason should be 
declared to be invalid, ho (tho executant) would bo liable to pay tho loss 
sustained by Uio mortgagee. Tho mortgagors took advanta«o of the 
Bundelkhand Emiumijcrcd Instates Act (Act 1 of 1903). Notices” to claim- 
ants wove issulJ in accordance with tho provisions of that Act Ganga 
Bishan, the mortgagee of tho property from the proprietors, took no stops 
to realize the amount due to him under his mortgage of the 2Gth of lune 
1885, Baede® did prefer a claim, bub that claim was rejected on tho 
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ground tbab he was merely a sub- mortgagee and therefore his remedy was 
against his sub-mortgagor and not against the proprietor. Subsequently 
Basdeo was ejected from the property. He then preferred the suit out of 
which this appeal has arisen for recovery of the damages sustained by him 
by rea'^on of his being dispossessed. Both the lower courts passed a 
decree in his favour. But upon second appeal the learned Judge of this 
court from whose decision this appeal under the Betters Patent has been 
preferred, came to the conclusion that Basdeo was guilty of neglienoe in 
not having preferred an appeal against the order of the special Judge re- 
jecting his claim, and that not having done so. ha cannot recover against 
his sub-mortgagor upon the special covenant entered into in his mortgage 
deed. We are wholly unable to agree with our learned brother in his 
decision. Ganga Bishau gave an absolute covenant to Basdeo underbaking 
to compon'^ato him for any loss which he might sustain by reason of his 
dispossession during the period of the mortgage. He was disposeessed. 
It was for Ganga Bisban rather than for Basdeo to take the proper steps 
before the special Judge for enforcement of the mortgage of the 26bh of 
June, 1885. Whether it was open to Basdeo or nob to appeal against the 
order of the special Judge, it was certainly open to Basdeo to rely u^n 
the absolute covenant contained in his mortgage deed and to hold bis 
sub-mortgagor responsible for the loss which he sustained by reason of his 
dispossession. We accordingly allow the appeal. We set aside the decree 
of the learned Judge of this court and restore the 

appellate court. The respondent must pay to the appellant all the costs 
incurred in the High Court. 

idppeaZ decreed. 


33 A. m (=7 1. C. 398). 

[143] APPEIiliATE CIVIL. 

Before Sir John Stanley. Knight, Chief J ustice, and Mr. JusUee Banerji. 

Baghunath Kalwar and others «. Bala Din Kalwar 

and others [Defendants). 

[15th July, 1910.] 


, .. Arf\ scfiiou 44 — Re» hidicttta — Fixed rate tenancy 

.1 Pow ientnU to partition— Suit to recover joint posscstmi. 


U No. 1 of 1R7 

•^partiiion-^ £ j' 

« ► • osvned jointly by tenants at fixed rates was partitioned by 

A cetta.n bolding oa the award to recover exclusive possession of 

an award. a decree for possession and mesne profits, which was 

certain ‘J;“p_yQotly the other party sued to regain joint possession of those 

executed. the former decree was by a court not competent to pass 

plots and ploadc . qq them. There was nothing to show whether the 
it and before or after the coming into force of the Agra Tenancy 

A’cV^lOt-n^ orwUethor the landlord had or had not assented to the partition. 

/r ) j . 1 - the nlaintiSs had failed to show that the former decree was passed 
. which h-ad not jiuisdiotion. and that the present suit was barred. 

v Prasad ,l)e.pUmaa. 

THIS au appeal under sectioa 10 o£ the Letters Patent irom J 

. ^ ^ TtiDBAiiE, J. The faob'^ of the case are stated in the follow- 

jg‘^u“goment o£ Pi egott, J., before whom the ease first came in ap p^l^ 

^ • Appeal No. 23 of I9l0 under section 10 of the Letters Patent. 

(1) (1900 I. L. R. 29 All. 60. 
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“The plaintiffs in this ease sued for a deoHratory deoree to the effect that they 
V7ere jointly entitled to possession as oo. sharers in certain cultivatory holdings, 
together with an injunction to restrain certain defendants from interfering with their 
joint cultivation. In the alternative a decree for joint possession was asked. The 
question in dispute on second appeal has narrowed itself down and now relates only to 
certain particular plots, which the courts below describe as those shown in list (B). 
With respect to these plots the case for the defendants is that the plaintiffs' suit is 
barred by the principle of res Judicata. It has been shown that as recently as June 
the2lst, 1906, the defendant, Bala Din, obtained as against the present plaintiffs a 
deoree for exclusive possession of these particular plots together with mesne profits. 
The present suit is clearly intended to annul the effect of that decree so far as these 
particular plots are concerned In reply to the plea of res judicata^ which was accep- 
ted by the court of first instance, the plaintiffs pleaded that the decree of the 21st 
June, 1906, can have no effect as res judicata^ becau.so the court which passed it, 
the learned Munsif of Jaunpur city had no jurisdiction to make any such 
decree. It is, therefore, contended that under the provisions of section 44 of 
the Indian Evidence Act the plaintiffs are entitled to show and that they have in 
fact shown that the judgement and deoree pleaded by the defendant, Bala Din, under 
section 40 of the same Act, was delivered by a court not competent to deliver it. 
[IM] The learned District Judge has held, first, that the decree of the ‘21st June. 1906, 
amounts to a division of a tenant-holding and is m contravention of the provisions of 
section 32 of the Tenancy Act of 1901 : secondly that it was, therefore a decree passed 
without jurisdiction and one which can have no operation as res judicata. I am unable 
to concur in either of those findings, i he plaint in the suit decided on the 2l3t June, 
1906. is not on the record. Like ihe learned District Judge, lean only refer to the 
judgment and deoree of the Munsif of Jaunpur city in order to ascertain the nature of 
that suit. It appears from the decree that the relief sought was simply exclusive pos- 
session of certain particular plots described as being a fixed rate holding and that the 
ejectment of the defendants in thaj suit (present plaintiffs) was sought as in an ordin- 
ary action in ejectment against trespassess. The Munsif of Jaunpur was a court of 
competent jurisdiction to entertain a suit for the ejectment of trespassers in wrongful 
possession of the fixed rate holding in question, supposing the plaintiff to be able to 
prove that he was himself the rightful tenant of these fields and entitled to possession 
of the same. The judgement shows that the case was dafended, but no plea of want 
of jurisdiction on the part of che court 'oy reason of the operation of section 32 of the 
Tenancy Act was raised It is alsooloac, however, as remarked by the learned District 
Judge, that the defendant, Bala Din. relied upon a certain award according to which bo 
claimed that the plots then in suit had teen assigned to him while certain other 
plots had been assigned to the opposite party. From this fact the learned District 
Judge has pre.sumed that the suitwas in effect one to enfotje an ageoemont under which 
a certain occupancy holding had beaa divided and was, bherefoco. not maintainable in 
any court by reason of the provisions of section 32 of the Tenancy Act. In support of 
this view reliance is placed on the decision ofohis Court in Avhhet/ Lai w.Janki Lrasad 
(1). i may refer also to the later case of Najib ulUih \\ Qulsher Khau{'^), ia which 
this decision was considered and explained, though it seems to mo that the head-note 
goes somewhat too far in noting it as having been overruled. It seems to me suifi- 
oient wittt regard to the point immediately in issue before me to say that it is really 
not proved by the evidence on the record that the effect of the award relied on by Bala 
Din in the suit of l'JJ6 was in fact to split up a particular holding and not, for in- 
stance, to apportion different occupancy holdings amongst diiloront members of the 
same family. I may add that it is also not proved that the landholder conoorned was 
not a consenting patty to the arrangement whatever may have been effected under tbe 
award relied on by Bala Diu in tbe suit of 1906. Passing on to the second of the points 
indicated by me above I have to con.sidot what would have been the position of the 
present plaintiffs if they had resisted the suit of 1 j 06 on the ground that itwas in effect 
a suit for division of a holding and calculated to defeat the provisions of section 32 of 
the Tenancy Act. 1 have shown that if this point had been taken evidence might have 
been offered by Bala Dm to satisfy the court as to the nature of the suit and 
as to its being distinguishable from the case of Ach/uyj Lai v. Jauki Pras^ad. Suppose 
now that an issue had been raised on this point and that after ri451 
considering tbe pleadings to tbe parties and tbe evidence, if any, adduooU bv 
them the learned Munsif had come to the conclusion that the suit was not m its 
nature obnoxious to the provisions of section 32 of the Tenancy Act, would the defen- 
dants in that case have been entitled to submit to the deoree resulting from such 


(1) (1906) I. D. R. 29 All. 66 (2) (1909; 1. D. R. 31 All. 3l». 
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finding, but to treat it hereafter as a nullity on the ground that they would be entitl- 
ed in any future proceeding to raise again in virtue of the provieions of seotion 40 of 
the Indian B^vidence Act the very point which had been decided against them ? I con- 
cede not. and on this point 1 am content to refer to the cases of KetlilavwiO/ v. Keiap- 
(1). Sardarmal Jagonaih v Aranvayal Subhapathy ^oodliar (2) and the deoiaion 
of this Court in Naihu Ram v. Kalian Das (3). This being'so, I am unable to hold that 
the present plaintiffs are in any better popition because they made no attempt in the 
suit of 1906 to set up a defence based on the provisions of seotion 32 of the Tenancy 
Act, but appear on the contrary to have asked the court to examine carefully the effect 
of the award relied on by Bala Din and to give judgment in aoootdanco with its terms . 
For these reasons, I accept this appeal, set aside the decree of the lower appellate court 
and restore that of the court of first intanoa. The plaintiffs must pay all costs in this 
and in the lower appellate courts.*' 

As, however, PiGGOTT, J., retired from the court before signing the 
above judgement, the appeal was reargued before TUDBALL, J., who decreed 
it by the following judgment : — 


“This appeal was argued before Mr. Justice PiGGOTT. who delivered the above 
judgement, but without signing it, prior to his retirement from 

aas been reargued before me. and 1 find myself in accord with *1\‘^** d^souto 

PiGGOTT has said above. In respect of the lands in list B which alone are m 
n this appeal, the defendants appellants brought a suit to eject the plaintiffs 
lents as tmsoissers The lands were hold as a fixed rate tenure from the landlord 
Idmittedly a^t some time past it belonged to the common ancestor of the 
he^atter seDacated at the latent in 1899 : after which there was a dispute which 

vas submittrd to arbitration, and the arbitrators, m p.*rt 

tenure. Th.ro is nothing to show whether this occurred pnoj ^othe 

1902. when the tenancy Act came into force or ^'^bs^uently there^o.^ There is 

ing to show whether or not the con-sont of the into court alleging 

bion. Be that as it may. m theto were concerned. 

that they were the sole owners of the tenure in so . the plots belonged ex- 

The plaintiffs respondents met them by P^® , undivided. The court hold as 

clusively to themselves and oca was still then plaintiffs, the pce- 

againsb thorn that the plots wore the exclusive mesne profits The decree 

sent appellants, and gave them a decree fnto court alleging that this 

has been executed. „o iuric^iotioa to entertain any such 

decree was null and void because the court had n J 3 ^ clause {b} of the Tenancy 

suit. This plea was based upon the provisions ^hat no 

[146] Act. It is clear that if the dectoe WAS m ^ decision 

court. Civil or Bovouue, could ^ ^he parties The only materials before 

therein could operate as rtejndreuiu belweoB and there is nothing on 

the court ate the l^.’^^emenb and one in which the court had no 

the face of thorn to show th it the suit prior to the first of January, 

jurisdiction. The partition ^ay have dco sanction and approval of the zammdars. 
lyOi, or may even have been made ^ t ^hat that decree was passed 

The burden therefore lay on the p materials before the court in order 

without jurisdiction. They „ol^sioa• Presumably the decree was one made 

to embloitto .ho plaintiffs to show the opposite if they wished 

with jurisrlicfcion. ‘V'l'nt on o* a holding made b> the co-sharers thereof with 

to tre it itas a nullity. Vartitio j^^t, and if once made, could be 

the .sanction of the court for posge.s3ion, in case of diapcsseaeion by 

maintained in a suit ^ g°jj that a deoroo for possession m such a w°^^^ 

either party; and It could u . boiog insufficient materials to enable the 

be one made without was p.vssed in a suit, the entertainment of 

Courtlo holdtUat the former P^^ court . a bound to _ hold the former 


.Irt to ^Id that the ^he court la bound to hold the former 

;:chby the 1 thoreforo fully agree with the 

cision operates Juatico PiGOOXT. I accept the appeal, set aside the d®®"® 

cisiOD arrived at b> ^ J • , restore that of the court of first instance. The 

the costs in this and in the lower appellate court. ' 

Tho plaintiffs appealed. 

l^Er. Uhaq Khan, for the appell ants. 


1 ) (irtSOi I. D. U. 12 Mad. 223. 

2) (1896) I D. B. 21 Bom. 205. 


(3) (1904) I. L. B. 26 All. 522. 
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Munshi Qokul Prasad^ for bhe respondents. 

Stanley, O. J. — I am of opinion that the judgements of the learned 
Judges of this Court from which this appeal has been preferred are not 
open to objection. They have very fully dealt with the facts and the law, 
and it is unnecessary for me to add anything to what they have said, save 
and except that I desire to make an observation upon the judgement in 
Achhey Lai v. Janki Prasad (1), to which judgement I was a party. In that 
case it was held that “ neither a Civil or Revenue Court can partition or 
divide an occupancy holding. Such partition or division can only be 
effected out of court with the consent of the landholder.” If these words 
are interpreted as meaning that tenants cannot agree to divide a holding 
amongst themselves without the consent of the landholder, the judge- 
ment in my opinion goes too far. There is no objection to joint 
tenants agreeing among themselves to occupy and cultivate distinct parts 
[147] of the joint holding, provided that their so doing in no respect pre- 
judices the rights of the landholder. Under such an agreement the ten- 
ants continue to be liable to the landlord for the entire rent, and the 
arrangement between them is not a partition which is enforceable as bet- 
ween them and the landlord. A partition to bind the landlord must be a 
partition with his consent. I therefore would dismiss thte appeal with 
costs. 

Banerji, j. — I also am of opinion that there is no force in this ap- 
peal. The former suit was not one for partition of a holding or the distri- 
bution of the rent thereof, but was a suit for exclusive possession of certain 
plots of land which the then plaintifi claimed to be his separate property. 
The court which tried that suit had jurisdiction to entertain it and its 
judgement has the effect of res judicata. 1 agree in dismissing the appeal. 

By the Court. — T he order of the Court Is that the appeal be dis- 
missed with costs. 

Appeal dismissed. 
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REVI310NAL CRIMiNAL. 

Before Mr. Justice Chamier. 


Kmperob V. Ram Dayal.=^ 

[ist August, 1910.] 

Act {LociiD No 1 o/ 1900 , /lei), s<?c<tons 87 (5), 147, 152— A/unicipai 

Board-~~Ordcr for dcmoUiicnx oj buildin><j — Order ultra vires — Revision — lurisdiction. 

Held (1) that seotioQ 152 of tho Municipalities Act. l^^OO, does cob apply where 
the ptohibitioa, notice or order issued by the Board is uilru vtres, and ;2) that 
section B7 (5) of the Act applie.s only to buildings of the kind referred to in the 
preceding sub-sootions, that »a, new buildings m respect of which notice should 
have been given under sub-section (1). Alopi Din v. 'i'he Municipal Board of 
Allah:ibnd t2) and Hyavi v Tho Calcutta Corporation (3) referred to. 

[Ref. G8 I C. 410=48 Cal. 534=22 Cr. L. J. G50.] 

The facts of this case are as follows: — 

In 1865 certain shop-keepers at Etawah entered into an agreement 
with the Municipal Commissioners for the construction of a Qanjj now 

• Criminal I'cvision No. 350 of 1910 from an order of H. Dupernex, Sessions Judge 
of Mainputi, dated the 26th of February, 1910. 

(1) 1190G) 1. L B. 29 All. G6. (3) (1906) 10 0. W.N. lOOl. 

(2) Weekly Notes, 1007, p. 2. 
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known as Hume Ganj. The agreement provided that if the buildings were 
erected in contravention of the plans, the Municipal Commissioners would 
be entitled to interfere, and [148] would also be entitled to forbid the 
making of additions to or changes in the buildings. On the i8bh 
January, 1909, the Municipal Board of Efcawah issued a notice to the ap- 
plicant under sub-seotion (5) of section 87 of the Municipalities Act, 1900. 
requiring him to remove a wall on the upper storey of his shop in Hume 
Ganj on the ground that it had been erected without permission and con- 
trary to the original plans. The applicant failed to comply with this notice 
and was accordingly prosecuted under section 147 of the Act. He was 
convicted and fined Rs. 10. The Sessions Judge of Mainpuri refused to 
interfere, and the applicant thereupon came in revision to the High Gourd. 

Mr, Muhammad Ishaq Khan» for the applicant. 

The Assistant Government Advocate (Mr. S. Malconison)^ for the 
Crown. 

Chamiek, J. — This is an application for revision of an order passed 
by a Magistrate in the Etawab district convicting the applicant of an 
offence under section 147 of the N. W. P. and Oudh Municipalities Act (I of 
1900) and sentencing him to pay a fine of rupees ten. The facts are stated 
as follows by the Sessions Judge who refused to interfere with the Magis- 
trate's order. In 1865 certain shop-keepers at Etawah entered into an 
agreement with the Municipal Commissioners of the town for the construc- 
tion of a ganj, now known as Hume Ganj. The agreement provided that 
if the buildings were erected in contravention of the plans, the Municipal 
Commissioners would be entitled to interfere and would also be entitled to 
forbid the making of additions or changes in the buildings. On January 
I8bb, 1909, the Municipal Board of Etawah issued a notice totho applicant 
under sub-section (5) of section 87 of the Municipalities Act requiring him 
to remove a wall on the upper storey of bis shop in the ganj on the ground 
that it had been erected without permission and contrary to the original 
plans. Similar notices were issued to Baya Ram and Rashi Ram, who are 
the applicants in Criminal Revisions Nos. 351 and 352. Prosecutions were 
instituted on the applicants failing to comply with the notices. It has been 
contended throughout that the Board had no power bo issue the notices, 

[149] Both the courts below have declined to consider this plea, 
holding that if the applicants wished to challenge the legality of the 
notices they should have appealed under section 152 of the Act. That 
section provides inter alia that any person aggrieved by notice from a 
Board under sub-section (5) of section 87 or sub-section (2) of section 88 
requiring the alteration or demolition of a building may within a certain 
time appeal to a certain authority and “no such notice shall be liable to be 
called in question otherwise than by such appeal." In the case of Alopi 
Dm v. The Municipal Board of Allahabad (1), where a Board had by a 
notice purporting to be issued under section 88 of the Act required 
a person to remove a wall which the court found did not overhang, 
project into, or encroach on any street or into on or over any drain, sewer 
or aqueduct therein, the notice was challenged by suit and the court gave 
the plaintiff a deolaration that the order was not within the competence of 
the Board and was invalid. Relying partly upon this decision I hold in a 
case that came before me as Judicial Commissioner of Oudh that a convic- 
tion under section 147 of the Act for disobeying a notice issued under s^b* 

(1) Weekly Notej, 1907, p. 2. 
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section (2) of section 88 could be challenged in revision on the ground 
that the notice ^as ultra vires of the Board. 

It appears to me that precisely the same consideration arises in the 
case of a notice purporting to have been issued under sub-section (5) of sec- 
tion b7 of the Act. If the Board have no power whatever to issue the notice 
it cannot be considered to be a notice under that section and the provisions 
of section do not apply. In the case now before me it is abundantly 
clear that the Board bad no power to issue the notices in question. The 
section applies to new buildings. Sub-section (1) provides that every 
person who intends to erect or re-erect any building of the kinds specified 
shall give notice to the Board. Under sub-section (2) the Board may re- 
quire a person who has given such notice [i.c., notice under sub-section (1)] 
to submit plans, etc. Sub-section (3) applies only to valid notices given 
under sub-section (1). Sub-section (4) determines the period for which 
sanction given by the Board is to remain in force, and lastly sub- section (5) 
provides that should any such building be begun or erected without [150] 
sanction or in contravention of the directions of the Board under sub-sec- 
tion (l) or after the sanction has elapsed, the Board may by notice require 
the building to be altered or demolished. It is quite clear that the words 
“such building” in sub-section (5) apply only to buildings of the kind 
referred to in the preceding sub-sections, i.e., new buildings in respect of 
which notice should have been given under sub-section (1). It has been 
found that the walls referred to in the notices now in question were built 
many years ago. It is not suggested that they were built after the passing 
of the Act of 1900 or at a time when there was any rule or bye-law in 
force requiring the sanction of the Board to the budding of the walls. 
That the walls were built in contravention of the agreement of 1865 is 
immaterial, for the Board cannot enforce the agreement by proceedings 
taken under the Act of 1900. Nor are the persons who built the walls 
liable to be punished under section 147 of the Act for breaches of that 
agreement. It seems to me quite clear that section 87 was not intended to 
empower a Board to require a man to pull down his house, though the 
house may have been standing for 5u years or more. In this con- 
nection I may refer to the case of Uyam v. The Calcutta Corporation (i), 
in which a simdar question arose under the Calcutta Municipal Act. The 
Magistrate who tried these cases saw the absurdity of applying section 87 
to such cases as these, for he declined to order the demolition of the walls, 
saying that the Board would have to go to the Civil Court to enforce the 
agreement of 1865. I allow this and the connected applications, set aside 
the ord- rs of the Magistrate and direct that the fine, if paid, be refunded. 

Application allowed. 


1910 
Atja. 1. 

BBVlBlONAIi 

GRIMINAIj. 

88 A. 147- 
=9ll Cr. h. 
J. 681^8 1. 
C. 8o9=7 A. 
L. J- 1075. 


(1) (1906) 10 0. W. N. 1004. 

101 



83 All. 151 


INDIAN HIGH DOUBT BEB0BT8 


tYol. 


1910 33 A. 131 (=7 I. 0. 909=7 A. L. J 993.) 

3. [151] APPELLATE CIVIL. 

APPBIiIaATB Before Sir John Sianicy, KnigJit, Chief Justice, and Mr. Justice Ba7ierji. 

Civil. 

S3 a^Tsi— -^nd others (Plaintiffs) v. syed aei asghak and others 

71. 6. 909 = (Defendants) * 

7 A. L. J. [2nd August, 1910.] 

998, Ciiril Procedure Code {190^), section 11 — lies judicata — Same issue deciiled in two con- 
nected suits — Appeal in one only. 

The same issue was deoided between the same parties in each of two oonneot- 
ed suits. The party agaiost whom the decision was appealed in the one ease, 
but not in the other, the decree in which became final before his appeal was 
heard. Held that the hearing of the appeal was barred. Zaharia v. JJebia (1) 
followed. 

[Ref. 64 I. C. 574=34 O. L. J. 281 ; 84 I. 0. 894=2 B. 688 ; Over. 74 I. 0. 411=21 A. 
D. J. 4^5=45 All. 508 (F. BJ; Ref. 74 I. C. 591=37 0. D. J. 184; 75 I. 0. 479; 
75 J. 0. 570 3 

The facts of this case are fully stated in the judgement of the Court 
The Hon'ble Pandit JlZoit Lai Nehru, for the appellants. 

Mr. M. L. Agarwala, (with him Babu Jogindro Nath Chaudhri, The 
Hon’ble Pandit Sundar Lai, Dr. Salish Chandra Banerji, Babu Lalit 
Mohan Bo.nerji and Maulvi Shafi-uz-zainan), for the respondents, 

Stanley, C. J., and Banerji, J. — An objection has been taken on 
behalf of the respondents to the hearing of this appeal on the ground that 
the question raised in the appeal has become res judicata in consequence 
of the plaintills not having appealed against the judgment and decree in 
another suit in which the same issue was determined between those parties 
adversely to the appellants. The res judicata is alleged to have arisen 
out of the following facts : One Rabat Husain mortgaged certain pro- 
perty to Gaya Prasad, father of Bhawani Prasad and Ra]a Ram, defen- 
dants, on the 4th of January, 1883. On the l3th of I^bru^y, 1890, he 
mortgaged the same property to Bhawani 

Mohan, the sons of Gaya Prasad. On the l2th of September, 1891, he 
executed a mortgage in favour of Musammat Nidhoo Kxmvi&r The suit 
out of which this appeal has arisen was brought by the plaintiff to enforce 
9 subsequent mortgages, some of which were in favour of the plaintiff 
Dakhni Din and some in favour of his deoea^^ed brother, This ^^nit was 

No 13 of 1906 in the court below. Another suit [152] which was No. 12 
was l>rou8bfc by the plaintiffs against Hijab-un-nissa. the daughter-in-law 
of Rabat Husain and transferees from her, and also against Bhawam 
Prasad and Raia Ram to enforce three other mortgages in which property, 
other than the property comprised in the 9 mortgages referred to above, 
was mortgaged. These mortgages, as well as the mortgages on the basis 
of which suit No. 13 of 1906 was instituted, related to property which 
was also comprised in the three earlier mortgages. It appears that in 
1905 the heirs of Rabat Husain sold some of the mortgaged property to 
Nidhoo Kunwar and sot off against the consideration for the sale the 
amniint of her mortgage and left with her a portion of the consideration 
for discharge of the mortgages of the 4th of January. 1883 and the 13tb of 
February, 1890. S he at first attempted to redeem those mortgages by 

- First Appeal No. 118 of 1909 from a decree o* Judge, Small Cause 

f ftTeroisme the powers of a Subordinate Judge of Allahabad, dated the IJth of 


Court, exercising 
January, 1909. 
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payment of a proportionate part of the mortgage money, but the mort- 
gagees having refused to allow redemption on those terms she redeemed 
the mortgages out of the proceeds of a sale executed by her in favour of 
Bhawani Prasad, defendant, and his brother Raja Ram. Raja Ram, how- 
ever, repudiated the sale and ho asserted that so far as his interest in the 
mortgages were concerned, the said mortgages were not discharged. The 
plaintiffs allege that they have paid to Nidhoo Kunwar the rateable share 
of liability of the property comprised in their mortgages, and they seek to 
sell the mortgaged property, not only for the amount secured by the mort- 
gages in their favour but also for the amount which they paid to Nidhoo 
Kunwar. Raja Ram, who was made a defendant to the suit, resisted it on 
the ground that the earlier mortgages of 1883 and 1890 wore not dis- 
charged so fat as his interests were concerned, inasmuch as payment 
to Bhawani Pra=ad of the full amount of the mortgages was not a pay- 
ment which would have the effect of discharging the share of the mortgage 
debt due to him. This contention was raised in both the suits to which 
we have referred. The Court below tried both the suits and disposed 
of the first suit in which the issue as to the discharge of the earlier 
mortgages was raised. It recorded its decision on that issue in suit 
No. 13, and came to the conclusion that the amount payable to 
Raja Ram under the mortgages of 1883 and 1890 had nob been satis- 
fied, and it made a decree on coadibion that the plaintiffs should pay 
[133J the said amount to Raja Ram. In the other suit No. 12 it did nob 
record a separate finding on the issue above mentioned, but it referred to 
its finding on the said issue in suit No. 13 and held in suit No. 12 also 
that Raja Ram’s share in the mortgages of 1883 and 1890 had nob boon 
paid off. The plaintiffs have appealed against the decree in suit No. 13, 
but not in suit No. 12. and bho time for preferring an appeal has expired, 
so that the judgement and decree in suit No. 12 have become final. It is 
contended that as the issue which arises in this appeal also arose in suit 
No. 12 between the plaintiffs and Raja Ram and was decided adversely to 
the plaintiffs, and as the judgement and docreo in that case have become 
final between those parties, the question cannot be re-opened in this 
appeal. In our judgment this contention is well founded. The matter 
in issue between the parties was substantially determined in suit No 12, 
although the reasons for the Court’s determination were given in the judg- 
ment in suit No. 13 lu view of what ^h 0 court had hold in suit No. 13, 
it was not necessary to reiterate in the judgment in suit No. 12 the same 
reasons which ware set forth in the judgment in suit b’o. 13 ; but the 
finding in both the suits on the issue was the same. That being so, since 
no appeal was preferred agaiD=t the finding and decree in suit No. 12, the 
matter raised by the issue has ‘necome res judicata and cannot he raised 
again in this appeal. This was so held in tbs case of Zaharia v. Debia 
decided by a Bench of throe Judges on the 9bh of July, 1910, which is yet 
unreported.* We accordingly allow the objection and dismiss the appeal 
with costs. We extend the time for payment of the various amounts 
directed by the decree to be paid, including the amount payable bo Raja 
Ram. for a period of six months from this date. 

Appeal dismissed. 
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[154] FULL BENCH. 

Before Sir John Stanley, Knight, Chief Jtistice, Mr. Justice Banerji and 

Mr. Justice Chamier. 


Abdul Majid and others {Judgement^debtors) v. Jawahir Laii 

(Decree-holder). * 

[15fch August, 1910.] 

Act No. XV 0 } 1&77 {Indian Limitation Act), schedule II, article ISO — Execution of 
decree — Limitation — Terminus a guo — Order of Hie Majesty t« Council diemiseUxg 
appea I for want of protccuUon an affirmance of the decree appealed from. 

An order of Hia Mdjeaty in the Privy Counoil dismissing an appeal for what- 
ever cause is in efieot an affirmance of the Court below and is the only order in 
the litigation capable of enforcement. 

Where, therefore, an appeal to His Majesty 'in Council from a decree passed 
by the High Court for sale on a mortgage was dismissed for want of prosecu- 
tion, it was Id that limitation in respect of an application by the decree, 
bolder for an order absolute for sale was governed by article 180 of the second 
schedule to the Indian Limitation Act, 1877, time ranuing from the data of 
the order of His Majesty in Gouuoil. 

Pitts v. LaFontaine (1), Luchmun Porsad Singh v. Kishen Persad Singh (2), 
Deni liai v. Ram Lakhan Rai (3), Tassadug Rasul Khan v. Kashi Ram (4) and 
Oudh Bchuri Lai v. Nngeshar Lai (5) referred to. Dipro Does Gossatn v. 
Chunder Seekur Bhuttacharjee (6) distinguisbea. 


[Rev. 36 All. 350 ] 

The facts of this case were as follows : — 

One Thakur Prasad brought a suit for sale upon a mortgage against 
Dbaudbri Abdul Majid and ofchers. Tha Court passed a decree on 8th 
May, 1890, agaimt Abdul Majid, ordering him to pay the money within 
three months, on failure of which tha property mortgapd was to bo sold. 
Abdul Majid appealed against the decree to the High Cwt and the ap- 
peal was dismissed on 8th April, 1893. He appealed to His Majesty in 
Council, and the .Tudicial Committee dismissed the appeal for failure of 
prosecution on 13th May, 1901. The deoree-holder made the first 
ipplioation for an order absolute for sale on the i4th May, 1904, but 
the application was rejected by the Court on 1st Aprd, 1J05 on the 
oround that the procedure prescribed by section 610 of Act XIV of 1832 
had not been followed. The decree-holder obtained the necessary 
[135] order from the High Court on l^b .Tune, 1906, and then 

fresh application on 11th June, 1909. On this application the luJgmenti- 
Iiw U npyx limitabion. The plea was rejecbeil by the lower 

dcjtor i^aisec P ^ ^ application was one falling within article 

?80 ortbrSatiin Act of 187^, and that the decree sought to be exe- 
cuted was\ Privy Counoil decree and article 183 of the present Limitation 

Act appliea. The judgment-debtor appealed. „ , ^ „ 

R TnnindroKathChavdhri(vi\thh'\mDT. SaUsh Chandra Banerjt 

and Babu LaUt Mohan Banerji), for the appellant 

An application to obtain a decree under order XXXIV, rule 5 of the 
Godo of Civil Procedure, was not one to execute a decree. It did not tal l 

. inoeal No. 333 of 1909. from a deoroe of Srish Ohandr.a Basa, Subordinate 

Judge of Allahabad, dated the 6th of Ootober, 190J. 

T r U 6 A 0 482 I4) 11902) I. L. R. 25 All. 109. 

(1) (1881) L. B. 6 A. U. g 278. 

{JbIIJ u n lo%. 367. (6) (\867) 7 W. B. C. B. 621. 
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within article 182 of the Limitation Act (IX of 1908),, but under article 
181. 

[Banerji, J., referred to the case of Oudh Behari Lai v. Nageshar 
Lai (1).] 

That was a case in which the question of pai^ment of court fee had 
arisen. Under article 182, the decree must be capable of enforcement, 83 A. 189^9 
but an order under section 88 of Act No, IV of 1882, (Order XXXIV, 
rule 4, Act No. V of 1908), only declared the liability of the mortgagor 
and gave him time to comply with directions of the court, subject to the 
condition that on his failure to do so the property was to be put up for 
sale. Another order had yet to be obtained under section 89 of that Act. 

(Order XXXIV. rule 5. Act No. V of 1908). He cited Aii Ahmad v. 

Naziran Bibi (2). 

In order that article 182 of Act No. IX of 1908 should apply the 
order must bo capable of execution in accordance with law ohhedi v. 

Lalu (3). Uait Naram v. Jagan Nath (4). Baldeo Prasad v. Ibn Haidar (5), 

Kedar Nath v. Lalji Sahai (6) and Oadh Behaii Lai v. Nogeshar Lai (7), 

The last two oases showed that the stage of execution began after a 
decree had been passed, not that an application for foreclosure was one to 
execute a decree. At one time no limitation applied to such applications ; 

Ea 7 ibir [166] Singh v. Drigpal (8). Dismissal of an appeal for default could 
not stand on the same footing as the affirmance of a decree. It did not 
constitute a decree of the appellate court ; Bipro DoiS Gossain v Chunder 
Seekur Bhuttacharjee (9). It was not a decree of the Privy Council to 
which 12 years limitation could apply. Article 183 of the present Limita- 
tion Act would apply only to orders which could be enforced ; the order in 
the present case had no elements in it capable of execution. It is ques- 
tionable whether, when an appeal is dismissed for default, the order of 
dismissal amounts to an affirmance of the lower court’s decree; Mansab AH 
V. Nihal Chani ilO). 

The Hon’ble Pandit Sundar Lai (with him Maulvi Bahmatullah)t 
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for the respondent: — 

An order under section 89 of the Transfer of Property Act was an 
order in a suit. Article 181 of the new Limitation Act applied only if no 
other article applied. Article 183 was clearly applicable here. A decree 
nisi was given granting three month’s time to the judgment- debtor and 
that time expired on 12th August, 1890. The decree of the final court was 
the only decree which could be executed ; Kristo Kinkur Boy v. Burroda- 
caunt Boij{Ll)t Muhammad Sulaiman Khan v. Muhammad Yar Khan (12). 
The dismissal of the appeal was an affirmance of the decree below. The 
reason of that dismissal was perfectly immaterial ; Luchmun Persad Singh 
V. Kis^ian Persad Singh (l3). The result is always the same. That is the 
effect of order XLV, rule 15. (section 610 of Act No. XIV of 1882.) 

Dr. Satish Gnandra Banerji, in reply : — 

It was held in the case in 7 W. B, 521, that time ran from the date 
of original decree in cases of dismissal for default. That case was approved 
of by the Privy Council in Kristo Kinkur Boy v. Burrodacaunt Boy (11). 


(1> (1800) 1. Ij. B. 13 All. 278. 
(2) a902) I L. R. 24 All. 54 2. 
iS) (1902) 1. li i: 24 All. 300. 

(4) (1904) A. L. J. 15. 

(5) (1905) I. L. B. 27 All. 626. 

(6) (1889) I- L. R. 12 All. 61. 

(7) (1890) I. L. B. 13 All. 278. 


(ft) (1893) I. L. R. 16 All. 23. 

(9) (1867) 7 \V. R. 0. E. 521. 

(10) (1898) I. L. B. 15 All. 359. 

(11) (1872) 14 Moo 1. A 465. 

(12) (1898) I. L. R. 11 All. 267. 

(13) (1882) I. L. B. 8 Oal. 218. 
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There was no decree of the appellate court bo be exeoubedt as the order of 
dismissal did not amount to a decree. 

Stanley, G. J, — The facts of this case, so far as it is necessary 
to state them for the purposes of this appeal are these : — A decree 
for sale was passed under section 8^ of the Transfer of Property 
[157] Act against several sets of defendants on the 12th of May 1890, by 
the Court of the Subordinate Judge of Allahabad. According to that 
decree a f'um of Rs. 11,751-15*9 was directed to be paid by the appellant 
Abdul Majid, one of the judgement-debtors. He appealed from this 
decree to this Court and his appeal was dismissed on the 8bh April, 1893. 
He applied for and obtained leave to appeal to Her late Majesty in Council. 
No steps however were taken to prosecute the appeal, and it was dismissed 
for default of prosecution by the Privy Council on the 13th of May, 1901. 
The order of dismissal runs in these terms : — “ Their Lordships of the 
Committee in obedience to the said order in Council have proceeded to 
take into consideration the appeal of Cbaudbn Abdul Majid, appellant, 
and Thakur Prasad, Kanbaiya Lai and Jawahir Lai respondents from a 
decree of tbo High Court of Judicature for the North-Western Provinoas, 
and having called on the appellant to show cause why the said appeal 
should not be dismissed for non-prosecution, no effectual steps having 
been taken to set down the same for boaring, their Lordships do this day 
humbly agree to recommend to Your Majesty the dismi'^sal of this appeal 
for non-pro >ccution.'’ An order was subsequently passed in these terms : — 
“His Majesty having taken the said ropoib into consideration was pleased 
by and wir-h the advice of His Privy Council to approve thereof and to 
order, as it is hereby ordered, that the said appeal be, and the same is 
hereby, dismissed for non prosecution, whereof the Judges of the High 
Court of Judicature of the North-Western Provinces at Allahabad for the 
time being and all other persons whom it may concern are to take notice 
and govern themselves accordingly.” On the 1 4th of November, 1904, 
an application was made to the High Court by the decree-holder, Jawahir 
Lai, lor an order absolute against Abdul Majid. An objection was taken 
to this application by tho judgement-debtor on the ground that it V7as 
barred by limitation and on the further ground that the procedure enjoin- 
ed by section 610 of tho Code of Civil Procedure of 1882, had i30t been 
followed. On the latter ground tho objection was allowed. The decree- 
holder then on the 11th of June, 1906. applied to this Court under section 
610. and an order was passed to this effect;- Let tbo order be sent down 
to tho court below [158] for necessary execution according to law. The 
docroo-holder then applied for a decree absolute under order 34. rule V 
of \ot No V of 1908. This application was met by the ob)eotion on 
behalf of tho iudgoment-dobtor that tho application was barred by limita- 
tion; that the only decree which was capable of execution was the decree 
of the nifih Court passed on the 8tb of April. 1893 ; that the order of 
their Lordships of the Privy Counod did not affirm that decree, but mere- 
ly dismissed tho appeal for want of prosecution ; and that there was no 
order or decree of the Privy Council which was capable of execution. 

If this contention be correct, then the application for execution is 
Lnrrttd bv articlo 178 or 179 of tho second schedule to Act XV of 1877, 
corresponding to article 181 or 182 of Act No. IX of 1908. If, on the 
other hand, tho order of tho Privy Council is an order which can 5e exe- 
cuted. the application of the decree-holder is governed by artio^ 180 of 
Act No. XV of 1877, ‘corresponding to article 183 of Act No. IX of 190o. 
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This last mentioned article provides a period of 12 years within which an 
order of His Majesty in Council may be enforced. If the order of His 
Majesty of the I3fch of May, 1901, is treated as an affirmance of the 
decree of this Court, it seems to me that it is the decree or order of the 
final Court of Appeal and is an order which can be executed, and as 12 
years have not elapsed since the date of that order, the application of the 
creditor is not barred by limitation. 

The question is not without authority. In Pitts v. LaF ontaine (1), 
it was held by their Lordships of the Privy Council that when a decision 
of the Judicial Committee has been reported and sanctioned and embodied 
in an order of Council, it becomes the decree or order of the final Court 
of Appeal, and it is the duty of every subordinate tribunal to whom the 
order is addressed to carry it into execution. 

In Luchmun Persad Singh v. Kishun Persad Singh (2), it was held 
by a Full Bench of the Calcutta High Court, on a reference by Mitter 
and MACEEaN, JJ., that although an order of Her late Majesty in 
Council only confirms a decree of the court below, that order is the para- 
mount decision in the suit and any application to enforce it is in 
point of law an application to [1S93 execute the order and nob the 
decree which it confirmed. The question before the Court in that case 
was whether article 179 or article 180 of schedule II of Act No. X.V of 
1877 governed an application to enforce an order of Her Majesty in Council, 
affirming a decree of the High Court on its appellate side. GartH, C. J., 
who delivered the judgement of the Court observed: — “Although an order 
of Her Majesty in Council may confirm the decree of the court below, that 
order is undoubtedly tbe paramount decision in the suit and any applica- 
tion to enforce it is in point of law an application to oxecute the order and 
nob the decree which it confirmed.” Then he observes that “before the 
decree-holder can obtain execution he must apply bo the High Court under 
section 610 of the Code to transmit the order of Her Majesty bo the Court 
whose duty it is bo issue execution, and it is clear from the language of that 
section that the court to which the order is bran-^mitbod has to execute nob 
its own decree bub the order itself. If this were nob so, there would 
seem no necessity for applying to the High Court at all.” 

In that case, it will be observed, the order of the Privy Council affir- 
med the decree of the High Court, and it may be said that there was no 
such affirmance of the decree of the High Court in the present case. This 
I thiuk is nob so. The dismissal of the judgement-debtor's appeal for 
want of prosecution must, I think, bo treated as an affirmance of the decree 
of the High Court. 

The question whether the dismissal of an appeal for want of prosecu- 
tion is a decree affirming the decision of the court immediately below, within 
the meaning of section 696 of the former Code of Civil Procedure was 
considered in the case of P&ni /2ni v. Lidm Lahhdn Roii (3). That section 
falls within chapter XLV which treats o£ appeals bo His Majesty in 
Council, and it prescribes the requirements for such an appeal, and, 
amongst others enjoins that where the decree appealed from affirms 
the decision of the court immediately below the court passing such a 
decree, the appeal must involve some substantial question of law. My 
brothers KnoX, and BaXEBJI, held that a decree dismissing an appeal for 
want of prosecution was a decree affirming the decision of the court 

(1) (1881) Tj. R. A. O. ‘18'. {V (1098) 1. L. R. 20 All. 3G7. 

(2) (1362) I. L. R. 8 Cal. 210. 
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immediately below, within the meaning of section 596. [160] The decision 
of the Privy Council in Tassaduq Basul Khan v. Kashi Earn (1). lends 
support to the view taken in the last mentioned case. In that case a 
preliminary objection was taken on behalf of the respondents to the 
hearing of an appeal before their Lordships on the ground that the order 
giving leave to appeal was not in accordance with the Code of Civil Proce- 
dure. The suit in that case was for specific performance of an agreement 
and the court below had decreed specific performance. On appeal the 
only order of the appellate court was in these terms : “ It is ordered and 

decreed that this appeal be dismissed and the respondents' costs of this 
appeal are to be paid by appellant.” It was held that in order to “ affirm 
the decision of the court below ” within the meaning of section 596, it is 
sufficient for the appellate court to affirm the decree. It need not also 
affirm the grounds of fact on which the judgement was passed, and that 
where the decree of the appellate court was that the appeal be dismissed, 
but the reasons given were not the same as those of the lower court in 
respect of some matters of fact, the appellate court by the dismissal affirmed 
the decision of the lower court within the meaning of the section. This 
decision appears to me to loud strong support to the argument addressed to 
us on behalf of the respondent, that the dismissal of an appeal operates 
as an affirmance of the decree of the court from which the appeal 
is preferred, and it is immaterial on what grounds it is dismissed. It 
seems to me therefore that wo ought to treat the order of His Majesty in 
Council as the final order in the litigation and the order which alone is 
capable of enforcement. 

I would therefore dismiss the appeal. 

Baner.ti, J. — The question bo be determined in this appeal is whether 
the application of the respondent for an order absolute for sale under 
section 89 of the Transfer of Property Act is barred by limitation, as 
contended by the appellant. 

The decree under section 88 of the Act was passed by the court of first 
instance on the 18th of May, 1890. and was affirmed by this Court on the 
8th of April, 189-3. The appellant preferred an appeal to His Majesty in 
Council, hub allowed it to remain pending bill the 13th of May. 1901, 
when it was dismissed for [161] •• non-proseoubion," no effectual steps 
having been taken by the appellant for its hearing. After the disposal of 
the appeal bo the Privy Council the respondent applied for an order abso- 
lute for sale on the 14th of November. 1904, bub it was dismissed on the 
objection of the appellant on the ground that the provisions of section 610 
of Act X.IV of 1882, had nob been complied with. On the lltb of June, 
1909, the application which has given rise bo this appeal was presented. 
It is urged that the application is time-barred under article 178 of sche- 
dule II to Act No. XV of 1877. 

It v;as hold by a Full Bench of this Court in Oudh Behan Lai v. 
J^aueshar Lai (2) that an application for an order absolute for sale under 
section 89 of the Transfer of Property Act is an application in execution. 
This will apparently nob be so under Act No. V of 1908 (the present Code 
of Civil Procedure), as order XXXIV, rule 5, declares that what was an 
order absolute for sale under section 89 of the Transfer of Property Act is 
the final decree in the suit. However, as order XXXIX does not apply to 
this case, we must, in accordance with the ruling of the Full Bench, hold 

*(!)” (1902) 1. L. R. 26 All. 109 (2) (1890) I. L. R. 13 All. 278. 
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the present applioation to be an application in execution, and wa must 
consider what article of schedule ll of the Limitation Act applies to it. 

Article 178 applies if there is no other article in the schedule which 
governs the application. It is urged on behalf of the respondent that 
article 180 of schedule II to Act No. XV of 1877. to which article 183. sche- 
dule I to Act No. IX of 1908 corresponds, is applicable. Article 180 
provides a limitation of 12 years for an application to enforce, among 
other orders, etc., “ an order of Her Majesty in Council.” We have to 
determine whether the order which the respondent seeks to enforce is an 
order of His Majesty in Council within the meaning and intention of the 
article. When a decision of their Lordships of the Privy Council " has 
been reported to his Majesty and has been sanctioned and embodied in an 
order of His Majesty in Council” it becomes the order of His Majesty and 
the final order in the case which a court is to carry into effect. This 
order is not a decree, but it is the order of His Majesty and as such has to 
be enforced. In this case [162] their Lordships of the Privy Council 
made a report to His Majesty and recommended ” the dismissal of the 
appeal for non-prosecution.” This report was taken into consideration by 
His Majesty and was approved of, and it was ordered that the “ appeal be 
and the same is hereby dismissed for non-prosecution.” This order of His 
Majesty is the final order in the cause and is the order which must be 
enforced. The necessary effect of au order dismissing an appeal from the 
decree of a subordinate court is an affirmance of that decree. Therefore 
when an appeal to His Majesty in Council is dismissed, the necessary 
result is that the decree of the court below is affirmed, whatever the reason 
for the dismissal may be. It was held in Beni Bai v. Bam Lakhan Bai 
(1) that a decree of the High Court dismissing an appeal for want of 
prosecution was a decree affirming the decision of the court below. I was 
a party to this ruling and I sec no reason to alter the opinion therein 
expressed. To the same effect is the decision of their Lordships of the 
Privy Council in Tassa<iuq Basul Khan v. Kashi Bam, referred to in the 
judgement of the learned Chief Justice. In that case the decree of the appel- 
late court was, as the report of the case shows, ” that the appeal should be 
dismissed with co^ts.” It was held that the appellate court affirmed the deci- 
sion of the lower court. The principle of these cases applies to the present 
case, and applying that principle, it cannot but be held that the order of His 
Majesty dismissing the appellant’s appeal affirmed the decree of this Court 
The learned advocate for the appellant placed great reliance on certain ob 
servations made by Siu BARNES Peacock. C. J.. in his judgement in Btpro 
Doss Gessain v. Chundcr Seekur Bhuttacharjee (2). That case is in mv 
opinion distinguishable. There the question was as to the meauing to 
be placed on the provision of section 20 of Act XIV of 1859 and no ques 
tion arose as to the effect of an order of His Majesty dismissin-^ an appeal 
For the above reasons. I agree with the learned Chief Justice in bolding 
that the respondent’s application is governed by article 180 of '^chednlA TT 

Act No. XV of 1877, and is not time-barred. I also would dismiss the 

appeal. 

Chamier. J. — I concur. 


[163] By the Court : -The order of the Court is 
be dismissed with costs. 
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BEViSIONAIi CBIMINAL. 

Before Mr. Justice Griffin and Mr. Justice Chamier. 


Emperor v. Matan.* 

[9th August, i9l0.] 

Act No. XLV of 1860 (Indian Penal Code), section 182-^TransJer — Unfounded allega- 
tto7is against the iryinij magistrate made by an accused person in an appltcatiofi 
for transfer of hts case. 

Held that an accused persoa, who in support of an application for the transfer 
of the case against hica to some other Magistrate mafeee UDf->unded and 
defamatory allegations against the trying Magistrate, cannot be pcoaeouted in 
respect of such allegations under section 182 of the Indian Penal Code. Queen 
V. Dunci Khan (1) and Queen- E7npress v. Subbayya (2j referred to. 

[Ref. 83 1. C. 343=20 L. W. 624=47 M. L. J. 658=1925 M. W. N. 146=25 Ct. D. J. 
1363.] 


The facts of this case were as follows : — 

One Bamdoo lodged a complaint against Matan of an offence under 
section 323 of the Indian Penal Code in the court of the Sub-Divisional 
Magistrate. The case was made over to a Tahsildar Magistrate for trial. 
The case had not proceeded far when Matan presented a petition to the 
Sub-Divisional Magistrate praying him to transfer the case from the court 
of the Tahsildar Magistrate to some other court. In the course of the 
petition the applicant stated as one of the reasons for a transfer of the case 
that it had been instituted at the instance of the Tahsildar because the 
applicant had declined to accede to the Tahsildar’s request that he should 
stand security for a man named Mangalia. The allegation was entirely 
without foundation. The Sub-Divisional Magistrate examined the applicant 
on oath in suppoit of the application for transfer and the applicant then 
repeated bis accusation against the Tahsildar. The Sub-Divisional Magis- 
trate on this directed the applicant to be prosecuted in respect of these 
allegations under section 182 of the Indian Penal Code, Against this 
order the applicant applied in revision to the High Court. 

[164] JIabu Sai?/a Miikcrii, for the applicant. 

The Assistant Governmonb Advocate (Mr. B. Malcomson) for the 


°''°’cnAMIER. J.— This is an applicabiou for revision of an order passed 
by a Sub-r)ivi=ional Magi- trato, directing the prosecution of the applicant 
for an offence under section 1^3 of the Indian Penal Code. 

It annoari that one Ramdeo lodged a complaint against the applicant 
otan oZee under section 3-23 of the Code in the court of t^^ 
Divisional Magistrate. The case was made over to a Tahsildar Magistrate 
for fri'il The case had not proceeded far when the applicant presented a 
nefcilion’to the Sub-Divisional Alagistrate praying him to transfer the case 
h-nm the court of the Tahsil.lar Magistrate to some other court. In the 
pour oof the petition the applicant stated as one of the reasons^ for a 
. r -for that the case had been instituted at the instance ot the Tahsildar 
because the applicant had declined to accede to the Tahsildar’s 
Mmb the applicant should band security for a man named Mangalia. iho 
allegation ^was entirely without foundation. The Sub-Divisional Magis- 
brate ATnminodJhe_aj)pli oant on oath in support of the appboationjgr 

• rr'.miuU Rovision No. 364 of 1910 ag.-iinst Iho otdoc of RiighubAr D.iyal Misra. 
Maciatrato, dwt cUss, of H vmirpur, dated fcho 5th of Mt^y, 1910. 

( 1 ) (I870j 2 N. W. P. H. C. Uep 128. (2) (1889j I. L. R- 12 Mad. 461. 
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transfer and the applioant then repeated the accusation against the 
TahsUdar. It is in respect of this accusation that the applioant has been 
ordered to be prosecuted. 

It has been held repeatedly by this court that an accused person who 
makes a false affidavit in support of an application for transfer cannot be 
prosecuted In respect of the affidavit under section 193 of tho Indian 
Penal Code, and it has been held that an accused person applying for a 
transfer cannot be prosecuted under section 928 of the Code in scandalous 
or insulting allegations made against a magistrate in the application for a 
transfer. Such a person may be prosecuted under section 500 of the Code 
in respect of defamatory statements made in the application, but in the 
only reported case that I am aware of the prosecution failed on the ground 
that the case fell within the 9bh ex^ception stated in that section. It 
appears to me that the applicant cannot be prosecuted under section 182 
of the Indian Penal Code in respect of statements made by him during 
his examination [l65] on oath by the Sub-Divisional Magistrate, because 
the statements were made in answer to questions put by the magistrate 
and the applicant cannot be said to have been giving information within 
the meaning of section 182, when he was under examination. 

But the question whether he may be prosecuted under section 182, in 
respect of statements made in his application for transfer is one of some 
difficulty. There is a note in the Current Index of Cases for 1908 of a 
case of Imperator v. Khan Muhumma l (1), in which an accused person 
who made false allegations in an affidavit in support of an application for 
a transfer was prosecuted under section 182, but with that exception I have 
been unable to find any case in which such a prosecution was attempted or 
allowed. The report of the case referred to is not available. 

It was held in Qu'^en v. Daria Khan (2) that statements made by a 
prisoner for the purpose of his defence cannot be held to be information 
given to a public servant within the meaning of section 182 of the Indian 
Penal Code. It appears to mo that the applicant was in the position of an 
accused person when he presented tho application for a transfer. Had the 
ease been pending in the Court of a magistrate having power to make over 
oases to other magistrates, e.g , a District Magistrate or Sub-Divisional 
Magistrate and the allegation had been made concerning some magistrate 
to which it proposed to transfer the case, there would, I suppose, be no 
doubt that the case was covered by the decision in Queen v. Daria Khan, 
of which, if I may say so, I entirely approve. It seems to me that it can 
make no differenoo that the statement was made to a magistrate other 
than that in whose Court the case was pending. 1 hold that the applicant 
was at the time in the position of an accused person, and I think it would 
bo straining the language of section 182 to hold that a statement made in 
such circumstances was information given to a public servant within the 
meaning of that section. I feel confident that the section was never in- 
tended to apply to such a ca'^o. Tho view which I take is supported by 
the decision of the Madras High Court in Queen-Kmpresa v. Sttbbaytfa (3). 

[166] 1 would set aside the order for the prosecution of tho applicant. 

Griffin, J.— I concur. 

By the Court : — Tho order of the Court is that the order of the 
magistrate sanctioning prosecution under section 182 of the Indian Penal 
Code is set aside. 

— Application allowed. 

(1) 1 Sind Ij. R 124. (1889) I. L. R. 12, Mad. 451. 

(2) (1870) 2 N. W. P. H, C- Bep. 128, 
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APPEIiLATB CIVIL. 

Before Sir John Sianleyt Knight, Chief Justice and Mr. Justice Banerji, 


Rushan Lah (Plaintiff) v. the Delhi Cloth and General Mills 

Company, Limited. Delhi (Defendant).* 

[lOth August 1910.] 

Contract — Sale — Deposit^Failure of purchaser to complete contraci^Vendor entitled to 
retain deposit. 

PLviatiQ agreed to puiohase 500 bales of cotton yarn from defendants and to 
deposit 5 rupees per bale as earnest money. He, deposited somewhat more than 
half of the earnest money and thereafter repudiated the contract. Held that 
plaintiQ was not entitled to recover that portion of the earnest money which he 
had paid. Collins v. 6’iimson (1), Howe v. Smith (2), Hx parte Barrell Inre 
Parncil (3) and Bishan Chand v. liadha Kishan Das (i) referred to. 

[Ref. 53 1. C. 875=30 0. L.J. 113=24 C. W. N. 40 ; 17 A. L. J. 309=50 1.0.948 
67 I. 0. 714 ; 67 I. 0. 806 ; cf. 1923 Bang. 47 : 35 M. L. T. 205 (P. 0.).] 

TniS yvas a suit by the purchaser to recover a sum of Rs. 1,300 paid 
by him as earnest money on a contract for the purchase of cotton. The 
plaintiff agreed to take 500 bales of cotton yarn and to deposit as earnest 
money Rs. 5 per bale ; if the earnest money was not deposited within two 
days the defendents were to be at liberty to adhere to or cancel the con- 
tvact. The plaintiff paid R-?. 1,300 out of the earnest money, but failed 
to pay the balance, and thereafter repudiated the contract. Subsequently 
the plaintiff sued for the return of the earnest money which he had de- 
po-itod. The claim was decreed by the first Court, but on appeal this 
decree was set aside and the suit dismissed. The plaintiff appealed to the 

High Court. 

Munshi Qulzari Lai, for the appellant. 

Pandit Baldeo Bam Dave, for the respondents. 

[167] Stanley. C. J. Banerji, J.— The question in this appeal is 
whether a purchaser who has repudiated a purchase is entitled to recover 
earnest money paid by him on entering into the contract. The contract 
in this case was for the purchase of 500 bales of cotton yarn, and the 
agreement was that the purchaser would deposit Rs. 5 per bale as earnest 
money with the defendant company ; and that if that was not done within 
two days cf the contract the defendant company would be at liberty 
either to adhere to or cancel the contract. The purchaser paid a sum of 
Rc 1 300 as earnest monev, which left a balance of earnest money still 

unpaid It has been found by the lower appellate court that the purchaser 

repudiated the contract. Ho was guilty of two breaches : first of alb he 
failed to pay the entire earnest money agreed to bo paid by him, and be 
also failed to take delivery of the goods and pay for them. Upon tl^e 
findin^^s the lower appellate court dismissed the plaintiff's claim. His 
^uit was for recovery of the sum of Rs. 1,300. which was paid by him as 

0^^*^^-^;Ve°tbink that the court below was right in the view which it took. 
The question whether earnest money is recoverable has been c onsidered 

• Se^nd Appeal No. .S88 ol l909, from a decree of H. J. Pell. District 
Alicarh dated the lOtb of Murcb, 1909. reversing a decree of Pitsmbar Joehi, Extra 
Additional Subordinate Judge of Aligarh, dated the 25tb of Juno 1908, 

nl (1S83) 11 Q- H. D. 142. (3) (1086) L R. 10 Ch. App. 612. 

2 Will) L B. 27 Ch. D. 89. (4) (1697) I. D. P. 19 All. 489. 
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in a number of cases, and it would appear that no invariable rule can be 
laid down on the subject. In the case of Colltns v. Stimson (1) Baron 
Pollock stated the law upon the subject in the following terms Accord- 
ing to the law of vendor and purchaser the infereuca is that such a deposit 
is paid as a guarantee for the performance of the contract, aud where the 
contract goes off by default of the purchaser the ven^lor is entitled to 
retain the deposit. 

In the case of Hoioe v. Smith (2) the question was considered whether 
a sum which was paid on the purchase of real estate as a deposit and in 
part payment of the purchase money was recoverable. The plaintiff who 
sued for the recovery of the earnest money failed to perform his contract 
within a reasonable time, and it was held by the Court of appeal, affirming 
the decision of KaY, J.. that the deposit, although ta be taken as part 
payment, if the contract was completed, was also a guarantee for the per- 
formance of the contract, and that the plaintiff, having failed to [168] 
perform his contract within a reasonable time, had no right to a return of 

the deposit. 

Again, in the case of Ex parte Barrell, in re Parnell (3). in which 
by a contract for sale of real estate it was stipulated that a portion of the 
purchase money should be paid immediately and the residue on completion 
of the contract, it was held on non-fulfilment of the contract by the 
purchaser that the vendor was entitled to retain the deposit. SIR W. 
M James L J . in his judgment says: — “ The money was paid to the 
vendor as a guarantee that the contract should be performed. The trustee 
refuses to perform the contract and then says give me back the deposit. 

juQ gY'ound for such a claim. gir G. Mellish, L. J., in his 
judgment observes:— “ It appears to me clear that even where there is no 
clause in the contract as to the forfeiture of the deposit, if the purchaser 
repudiates the contract ho cannot have back the money, as the contract 
has gone off through his default. 

To the same effect is the ruling of Knox and Bdrkitt, JJ., in 
the case of BUhan Chand v. Badha Kishan Das (4). The contract in 
that case was for the purcha<:6 of a decree for money. Through default of 
the purchaser the purchase was not earned out, and it was held that the 

purchaser could nob recover the deposit which had been paid by him in 

pursuance of the contract. 


Wo have said that no bard and fast rule can be laid down on this 
subject. As was said by Cotton, L J.. in the ease of Howe v. Smith. “ I 
do not '^ay that in all cases where this Court would refuse specific perform- 
ance. the vendor ought to be entitled bo retain the deposit. It may well bo 
that there may be circumstances which would justify this Court in declin- 
ing and which would require bho Court, according bo its ordinary rule*?, bo 
refuse to order specific performance in which it could nob be said that the 
purchaser had repudiated the conbracb. or that ho bad entirely pub an end to 
it so as to enable the vendor bo retain the deposit. In order to enable the 
vendor so to act, in my opinion, thoro must bo acts on the part of the 
purchaser which nob onlv amount bo delay cufhcienb to deprive him of the 
equitable remedy of [169] specific performance but which would make 
his conduct amount bo a repudiation on his part of the conbracb.” Such a 
case as would entitle a purchaser bo a return of the earnest money is that of 


(1) (1883^ 11'Q. B. n. 14^2. 

(2) (1884) 27 Oh. D. 


(3) a8S5) I. B. 1 Ch. Add. 512. 
(1) (1807) I. L. R , 19 All. 489. 
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AloJceshi Daisi v. Hara Chand Dass (1). In that case the defendant vendor 
unsuccessfully denied the contract in ioto and there was no repudiation 
of the contract by the plaintiff, and it was held that plaintiff purchaser 
was entitled to a refund of the deposit made by him. The pre- 
sent case is unlike that case according to the finding of the lower appellate 
Court. The plaintiff in this case was in default, in that he repudiated the 
contract, although full opportunity was given to him of completing it. 
Wa think that the lower appellate Court rightly dismissed his suit. We 
accordingly dismiss this appeal with costs, 

dismissed. 


33 A. 169 (=8 I. G. 807=7 A. L. J. 1156). 

APPELLATE CIVIL. 

'Before Mr. Justice Sir George Knox and Mr. Justice Griffin. 

Laghman DA3 (Defendant) v. Hanttman Prasad 

(Plaintiff).^ 

[11th August, 1910.] 

lei (Local) No. 71/0/ 1001 (UniUd Provinceu Land Revenue Act). $ection 233 (fc)^ 

Partition^Revenue Court irrcoularhi entertaining an apphcaiton 

of a share to appUcant—Stiit in Civil Court for declaratton of Uile as to share so 
aUoticd'^Juri>diction. 

Sorao of tho co-sharers in a tnauzv applied for partition, 
applicants, came in within the time limited in the 

Beotion ItO of the Land Re^^enue Act. 1001. and asked ^ 

partitioned off. After the time for to bVh^^^ 

filed an application claiming a share in the portion ahare 

.uottea to him ,ro:?orto'> . th° t ho:Vv“1 i«o! 

deobirat.on havo boon. Z/'. suit was 

noous tho procoduro o the thrLaud Revenue AotT 1901. Muhammad Sadiq v. 

- J- 9 la W uad Muhammad Jan .. Sada- 

noJiiZ Ptiiidc (1) distinguished. 

LDUt. 28 1. C. 454; 12 A. Tj. J. 1126=25 I. C- 177-3 

except khata No * I P application. The officer in charge of the partition 

issued a pi j who had not joined in the application to appear and 

the 12th April, 1906. On the 10th April, 1906, 

^e^Wn'tilT in the present suit filed an application stating ‘^at he 
f 1 nn o^iiection to the application of Biias Eai and others but he further 
^ l thaMii^ owr=hare bem a separate and distinct mahal. 

Va" hln who had purchased only plots Nos. 979 and 1518 in khala 
If in oxooation of a decree, did not file any objection to the petition 
^{"^ihe nluintitT The avpbeation o£ tho plaintiff wa5 proceeded with, and 
th'ay^aUottedLhim'the lands in dispute. On the 21st Oc^ , 

Tp.rst Appe.l Nd Ul ot 199). fro n an order of Jagat Naraiu. Additional Sub- 

"" llK. I. «. „ .... 

j2j 0901) 1 : L. ”■ 23 Au: 291. ( •) (1906) 1. D. R. 23 A)l. 391. 
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1907. Laobman Das put in a petition before the partition officer stating 
that he had a title to the extent of two bighas and odd in all the lands in 
khaia No. 31 and the allobnaent by the Amin was wrong and improper. 
On the 28bh October, 1907 the partition officer, without issuing notice to 
the plaintiff, decided the objection in favour of Lachman Das. There- 
upon the plaintiff instituted the present suit for a declaration that he was 
the owner in possession of the plots in dispute, and that the defendant 
had no right or share in it. The main defence of the defendant was that 
the suit was barred by the rule of res judicata and that section 233 clause 
(fc) of Act No. Ill of 1901 applied to the case and that it was consequently 
not cognizable by the Civil Court. The Court of first instance dismissed 
the suit, but the lower appellate Court reversed the decree and remanded 
the suit. 

The defendant appealed. 

Mr. M. L. Agarwala, for the appellants, contended that the suit was 
barred by section 233, clause {k) of Act No, 111 of 1901, and by the rule 
of res judicata. The plaintiff ought to have raised the question of proprie- 
tary title when he appeared in answer to the proclamation. The partition 
having been completed, the suit was not maintainable. He relied upon 
Muhammad Sadiq v. Louie Bam (1) and Nathi Mai v. Tej ^itujh (2). 

Munshi Bartbans Sahait for the respondent, submitted that the suit 
was not barred by the rule of res judicata inasmuch as the [171] objection 
of Lachman Das raised a question of proprietary title and the partition 
officer was not competent to decide it. The partition officer was comptent 
to determine a question of title only when an objection was raised in the 
manner pointed out in section 111 of Act No. HI of 1901. The plaintiff 
could not get any relief from the superior revenue Courts, inasmuch as 
they bad no jurisdiction to determine a question of title. The decision was 
merely waste paper. Further, as the plaintiff had no opportunity of 
meeting the objection raised by the defendant, the jurisdiction of the 
Civil Court is not barred; Awadh Behari Lai v. hhri Prasad (3), Khasaij v. 
Jugla (4) and Muhammad Jan v. Sadanand Pande (5). The suit was 
brought some eighteen months before the completion of the partition pro- 
ceedings. The Full Bench in Muhammad Sadiq v. Laute Bam expressly 
left this question open. 

Knox and Griffin, JJ.: — Lala Hunman Prasad, respondent in the 
present appeal was plaintiff in the Court of first intanco. He came to 
Court saying that he was the owner in possession of certain zamindari 
property, consisting of numbers which are given in the schedule to his 
plaint, of which the total amount is 14 bighas 9 biswas. He alleged that the 
defendant had no right or share in these plots of land, that in the same 
village, the defendant Lachman Das, now appellant had purchased at auction 
2 bighas 5 biswas, which was a grave-yard, and of which the numbers 
were 979 and 1518. He makes other allegations regarding the defendant 
Lachman Das’ possession quoad these plots, but we are nob concerned 
with these allegations in this appeal. He then goe^^ to say that Bilas Rai. 
one of the co-sharors in Kasha Khair, applied the Revenue Court in 19U5 
for the partition of the Kasha Khair. The usual proclamaticn regarding 
partition was issued, and before the time allowed by the proclamation had 
expired) Hanuman Prasad came before the Collector and said that ho bad 

ID (1901) I. L. B. 23 All. 291. (1) (ISOfi) I L. R. 28 All. 432 

(2) Weekly Notes, 1907. p, 190. (5) (1906) I. L. B. 28 All. 394. 

(3) Weekly Notes, 1907, p. 172. 
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no objection to the partition and asked that a separate lot might be prepared 
oi his property. Apparently Laohtnan Das had notice of the application 
of Bilas Bai, and it is almitted that he was present at the partition [l72] 
proceedings which ensued. According to Hanuman Prasad, when their 
proceedings had gone on some way, namely, in October, 1907, and after the 
amin bad drawn up lots, Luchman Das put in a petition to the effect that 
be was a co-sharer in khata No. 34. Hanuman Prasad says that no notice 
was given to him of this patitioa, and that bohiud his back the 
Revenue Court passed an order on the 2Lst of October, 1907, to the effect 
that Lachman Das was to have a share in the whole of the khata corres- 
ponding to the amount claimed by him, the result of which was that, 
instead of Lachman Das being given merely the two plots of grave land, 
he was given a share in the lands of the khata and, amongst that, of land 
which the plaintiff had a^ked to be marked out in a separate lot in his 
favour. Upon this Hanuman Prasad, on tho 22nd November, 1907, 
instituted tho suit, out of which this appeal’ has arisen, asking for a declara- 
tion that he was the owner and in possession of the plots in suit. 

The Court of first instance, holding that the plaintiff ought to have 
applied to the Revenue Court and that the Civil Court had no jurisdiction, 
dismissed the suit. On appeal the learned Subordinate Judge, holding 
that Hanuman Prasad bad no opportunity to assert his title in answer 
to the petition put in by Lachman Das and could maintain a suit in the 
Civil Court, which could adjudicate upon the question of title raised before 
it, set aside' the decree of the first Court and remanded the case for trial 
on the merits. In appeal, Lachman Das urged that section 233 (fc) of 
Local Act No. Ill of 1901 bars the suit. He further contended that the 
plaintiff ou«ht to have raised any question of title ho possessed when be 
appeared in'^anewer to tho original proclamation for partition, and also that 
the decision of the Revenue Court operated as res judicata to the present 
claim The partition proceedings, we are told, were not completed 
until the 15th of April, 1909, some 18 months after Hunuman Prasad insti- 
tuted his suit in tho Civil Court. So far as we can ]udge from the papers 
before us. the petition pub in by Lachman was untrue, misleading and 
put in before tho revenue Court out of time. The allegation of Hanuman 
Pra-ad is that ho holds the land in severalty. This appears to be the fact, 
and tho allegation appears to have commended itself to the partition 
[173] officers and bo acting, as he would under section 117 of Act III 
of 1901, allotted to Hanuman Pia-ad the lands hold by him m severalty 
The onlv lands if any, to which the defendant was entitled wore the two 
plon-hicWo may term in this judgment the comotory land. The pro- 
cedure of the Court; so far as we may say anything about it, after Lachman 
Das’ application was entirely irregular. At the same time we are also 
compoUed to hold that Hanuman Prasad should have gone to the Revenue 
Pniirfc and to get put right tho manifest irregularity m procedure which be 

c c Ltc eomSdb^^ Had he done so, and if bis 

In^oG itions are correct, we have little doubt that tho Revenue Court 
would^ Lave put matters right. Instead of that ho has come to this Court and 
ho is met by the bar contained in section 233 {k) of the Land Revenu 
Act Section 233 {k) says that no person shall institute any suit or other 
Trocepdin^'s in a Civil Court with respect to the partition or union ot 

Els except as provided by sections in and 112 Unless Hanumau 

Prasad can show that bis case comes clearly within.the provisions of sec 
tion nil Lis suit is barred by section 233 {k). He attempts to show this 

116 



ir.l IiUCHMAN V. SHAMBHO NARAtN 8d All. 174 

by saying thab Liuchman Das in bis applioabiou o£ the 21sb of Octo- 
ber, 1907, raised a question of title, and as he never had any opportunity 
to answer thab question of title, and in this way he tries bo bring his case 
within the rulings in v. Jugla (1) and Muhammad Jan v. 

Sadanand Pande (2). Both these oases are clearly distinguishable from 
the present case. We can only repeat here what was laid down in the 
Full Bench case of Miiha7nmad Sadiq v. Laute Ram (3), in which it was 
held that any exercise of jurisdiction of a Civil Court which would disturb 
or in any way affect the distribution of land made by partition is barred 
by section 241 (/) of Act XIX of 1873, now section 233 ffc) of Act No, III 
of 1901, no matter whether a question of title or any other question is 
raised in the suit. 

We decree the appeal, set aside the decree of the Court below and 
restore the decree of the Court of first instance. We make no order as to 
costs. 

Appeal dismissed. 


33 A. 174 (=7 I. C. 495=7 A. h. J. 1073). 

[174] FULB BENCH. 

Before Mr. Justice Sir George Knox, Mr. Justice Banerji and Mr. Justice 

Karamat Husain. 


Lachmai^ (Plaintiff) v. Shambhu Narain and others (Defendants).* 

[nth August. 1910]. 

Art No. 1 of 1877 (Speci'jic Relief Act), accitons 8 and 9 — SuH for ejectment based on 

iiljg Court not contpt'icni in such a suit to grant a decree on the bastS merely of 

prcvicAia possesstoH. 

Where a plaintiff sues 'or possession on the basis of title and fails to establish 
bis title, he cannot be granted a decree for possession under the first paragraph 
of section 0 of the SpeoiGo Keliof Act. R,am HataMiRai v. Hhcodihal Jobi 
and hlouzi v. Kasht (5) overruled. jRajJiOsamt Chetti v. Paruman Ghctti (6) 
followed. T^ajicZ Ah v. Ram Saran (7) and Chuthan Rai v. Sheo Ghtiiam Rat 
(8) referred to. 

[DUt. 16 M. Ij. T. 190=25 I. C. 802; Ref. 96 All. 51; 34 All. 538; Rel : 72 I. U. 924= 
1923 All. 117; Fol: 82 I. C. 324;3 

The facts out of which this appeal arose were as follows : — 

The plaintiff alleged that ha was the owner of the grove which he and 
bis ancestors held rent-free; that the defendants Nos. 3 to 11 were his co- 
sharers; that the first two defendants, who are the land-holders of the 
village wrongiully dispossessed him in July, 1906, and let it bo the 13bh 
defendant, and that ho, plaintiff, as one of the owners of the grove, was 
entitled to be restored to possession. He accordingly brought the suit out 
of which this appeal has arisen, on the 7bh of January, 1907, for ojeeb- 
mont of the defendants Nos. 1, 2 and 13 and for recovery of possession of 
the grove. The Court of first instance found that the plaintiff was 
the tenant of the defendants Nos. 1 and 2 in respect ot the grove 


•Second Appeal No J038 of 1908. from a decree ol Prom Bihari bal. Subordinate 
Judge of Farrukbabad, dated the 25th ot August, 1908, rcvocsing a deoioo ot Suraj 
Nacain Majju, Munsiif of Kanauj, dated the 24th of July, 1907. 


(11 (1906) I. L. R. 28 All. 432. 
(2) (1906J 1. li. R. 28 All. 894 
(8) (1901) I. L R. 29 All. 291. 
(4) (1898) 1. L. R. 15 All. 381. 


(5) Weekly Notes, 1897, p. 145 
(0) (1901) 1. li. R. 25 Mad. 448. 
l7) Weekly Notes, 1884, p. 39. 
(8) Weekly Notes, 1889, p. 89. 


1910 
ATja 11. 

APPBIdOATB 

OlVlIi. 

33 A. 169^8 
I. a 807=7 
A. L. J, 1156. 


117 


INDIAI!) HIGH OOUBO; REPORTS 


1910 
AUa. 11. 

P'DIiIi 

BBNOB. 


33 All. 175 INDIAN HIGH OOUBT REPORTS 

1910 owners of it and that he bad been dispossessed within 

AUG. 11. six months preceding the date of the institution of the suit. It made 

a decree in the plaintiff’s favour for possession as tenant. On appeal 
defendants the lower appellate Court held that the plaintiff had 
forfeited his right as tenant by denying his landlord’s title, that the trees 
83 A. 174=7 now existing in the grove were of spontaneous growth and were not 
I. C. 498=7 planted by tbu plaintiff or bis predecessors in title, and that he was not 
A.L. J. 1078. entitled to recover possession. The suit was accordingly dismissed. 

[175] The plaintiff appealed to the High Court. On the appeal 
coming up for hearing before their Lordships Knox and Karamat 
Husain, JJ., it was referred to the Chief Justice for the constitution of a 
larger Bench in view of the fact that the rulings of the Court on the point 
raised in it appeared to bo in conflict. The order of reterenoo was as 
follows : — 


*’ The suit out of which this second appeal arises wa a suit brought by the ap- 
peUact, who was plaintiff in the Court of first instance, for possession of a grove, 
which he claimed as forming part of a rent-free tenure which bad been since the 
setllemont made under Regulation IX of 1833 in the possession o! Mansa Ram, ances- 
tor of the plaintiff, and of his descendants. He alleged forcible dispossession by the 
respondents in July, 190G. In January, 1907, therefore bo brought the present suit 
for recovery of possession. 

“ The Court of first instance gave him a decree. The lower appellate court revers- 
ed this decree on the ground that as the plaintiff had denied the relationship of 
landlord and tenant and raised a question of proprietary title which ho had not 
proved his suit should be, and it was, dismissed. 

** In second appeal the plaintiff contends that as the respondents forcibly dispos^ 
scssed him and as his suit has been brought within six months from the date o^ 
di-possession. bo is entitled, in any case, to a deorey (or possession under section o 
the Specific i^oliof Act. 

“ i bo question then rained is whether in a suit for ejectment a plaintiff, who 
bases his claim upon proprietary title, IS entitled to a decree under section 9 of the 

Specific Relief Act, in any ovont. if bo t^ucs within six months from tbo 
posse^mon and independently of whether he makes , good the title under which be 

professes to sue. 

On thi-' point the ruling of this Court would appear to be in conflict. 

“ In ii/iu« V. iviindt/ 111 it was held by the majority of the 

Goucc that section 9 of tbo Speodic Relief Act is inlendod to provide a special mammary 
remedv for a Pecacu who being, whatever bis title, m posse.-aion of immovable property 
is ousted tbetoftom In /<u m Hai u^/i iMi V. 6’?ieodf/iiu Juti (1) a similar view was 
taken and It was held that a Court should in all oases in which it applies give eGoot 

to thoucov.sious o( the first paragraph of section Oof the Speoifio Relief Act, 
wv.othor that «eotion be expressly pleaded or not. In M'jusi v. hnshi ('6} onQ 
followed bub with reluctance, the law laid do'ftn lu Uam J hirukh Hat v. Sheodthal 
J'jti 'i'besQ rulings were followed in I‘nrbhu Lai v. Ham ^haran U). 

“On the other band, this Court in Wajid Ah v. i.'am 6\rnin5'n?jai (5). in Chulhan 
Pai V Shco Ui^Uiom Hot (0) and in Haldco Das v ii;uni;i.! Hum (7) hold that section 
M of tbe^spcmfio Relief Act referred only to o.isos m which no title was set up, bub onl> 
let of dispossession established, and not to cases m which the plaintiff sought a 

declaration of title. m 

ri7h1 Oar atteuliou bas moreover been called to the cut^eii of /farnu ouvit Oncti 
V /wuvnuu oJnNi ( 1 ), in wbich the Madras High Court doolicod to follow the case 
rJvi N.iru/Ji Ha: v. i>hcu.iihal Jolt and held that wboie a suit had not been 

under ibo speoial proviamn-i of ibo Bpeoiuc Roliol Act. but was based 

superior title, a claim to title being alBo set up in dofenoe, the issue oonoermng title 

should base been tried. 


( l) (1891) 1. h. B. l‘J All- 537. 

(2) (1893) 1. L. K. 15 All. 384. 

(3) Weekly Notes, 1897, p. 145. 
(i) Weekly Notes, 1907, p 944 


(5) Weekly Notes, 1884, p. 39. 
(G) Weekly Notes, 1SS9, p. 89. 
l7) Weekly Notes, 1900, p. 7. 
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** We think the question is one which oalls for consideration by a Full Bench of 
this Court and direct that with the approval of the learned Chief Justice, the question 
raised in this case may be so referred." 

The case then came on for hearing before a Full Bench, consisting of 
Knox, Banerji, and Karamat Husain, JJ. 

Dr. Satish Chandra Banerji (Munshi Jang Bahadur Lai with him), 
for the appellant : — 

The sole question for decision in this appeal is whether a plaintiff 
who brings a suit for possession of immoveable property by ejectment of 
the defendant on the basis of his own title, but fails to prove that title, 
would nevertheless be entitled to a decree for possession of the property 
if he can prove possession over that property within six months anterior 
to the date of his dispossession, under the provisions of section 9 of the 
Specific Belief Act, 1877, even if that section bo not expressly pleaded. 
This question was answered in the affirmative by a Division Bench of this 
Court in Bain Harahh Bai v. Sheodihal Joti (1), and this ruling was 
followed in Mousi v. Kashi (2) and Parbhu Lai v. Bam Charan (3). The 
court of first instance has found in this case that the plaintiff's suit was 
instituted within six months of the date of his dispossession, and that 
finding has not boon disturbed by the lower appellate court. In view, 
therefore, of the above rulings of this Court, the plaintiff is entitled to a 
decree for possession of the property in suit, although he claimed on the 
basis of his title, and endeavoured to prove it, but failed. 

There is nothing in section 9 of the Specific Belief Act to show that 
the plaintiff is precluded from bringing a suit upon his title and at the same 
time claiming the benefit of that section. The authorities are clear that 
the section need not be specifically pleaded. Possession may be a source or 
root of title, and iu any oa^e dosarvas to ba protected. When a person out 
of po'^s^flsion therefore Auas for possession, if ho proves his title, there’ can 
be [177] no further question, but if he cannot, the mere fact of his anterior 
possession will entitle him to a decree for possession, provided only that his 
suit is brought within six months of the date of his illegal dispossession. 
There is nothing in the language of sections 8 and 9 of the Act to indicate 
that the remedies aro alternative. The plaintiff has the option either to 
bring a suit upon his title or to bring merely whit is called a possessory 
suit. The beneficial object of section 9, as explained in Wali Ahmad 
Khan v. Ajudia Kandu (4j, ought nob to be lost sight of. There are old 
rulings of this Court which uphold the contrary view, bub no reasons are 
given : Wajid Ali v. Barn Saran Sahai (5), Chuthan Bai v. Skeo Ohitlam 
Bai (6), Baldeo Das v. Mangni Bam (7). The Madras High Court in 
Bamasami Chetti v. Barman ChtUi (8) declined to follow the ruling in 
Bam Harakh Bai v. Sheodihal Joti (1). 


Babu Jogindro Bath Chandhri (Munshi Gulzari Lai with him), for 
the respondent : — 


Sections 8 and 9 of the Spocific Relief Act provide for alternative 
remedies and they are mutually exclusive. From the language of sections 
8 and 9 wo find that an option has lieen given to the plaintTff, Ho may 
either bring a regular suit upon his title under socbioii 8 of the Act, or he 
may elect to adopt the summary piocedure provided by section 9* under 


(1) (1S93) I. Tj. R. 15 AU. -aSl 

(2) Weekly Notea, 1897, p. 115. 
(3> Weekly Notea, 1905, p. 2U. 
U) (1891) I. L. R. 1» All. 597. 


(o) Weekly Notea, 1881, p. 3J 

(6) Weakly Notea, 1S39. p. SJ. 

(7) Weekly Notea, 1900, p 7 

(8) (lOOij i. L. R. 25 Mad, 413 
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V7h\ch no quesiiion of tible can be raised. The object of section 9 is clearly 
to discourage forcible and unlawful dispossession. In order to grant relief 
under this section the court will only see whether the plaintiff was wrong- 
fully dispo'^‘=‘osced within the six months of the date of the institution of 
the suit. No other question can be gone into in such a suit. Any option 
or privilege granted by this section can be waived by the party concerned. 
When, therefore, the plaintiff brings a suit upon his title, he does not avail 
himself of the privilege granted by section 9 of the Act. He clearly intends 
that the court should grant him relief as in a regular suit on the strength 
of bis title. There is no warrant in law for the court after it has examined 
the question of title in detail and found it against the plaintiff, to give him 
[1781 relief under the summary jurisdiction provided by section 9. And 
the plaintiff may for very good reason desire that the question should not 
be settled summarily and that a decision once for all should be given on 
the basis of bis title. The evidence in support of his title, for instance, 
may net be available to him when the question of title is litigated subsequ- 
ently. A suit under section 9 of the Specific Eelief Act, again, it will be 
observed, is very limited in its scope. No appeal is allowed from any order 
or decree parsed under this section ; neither can such order or decree be 
reviewed The plaintiff may, therefore, well chose his remedy under a 
suit on title and waive his right to a summary remedy. The right to both 
the remedies cannot therefore be combined in one and the same suit. 

There is a«ain, I submit, a quesbion of estoppel to be considered in 
such a ca^e By the frame of his suit and by his representations to the 
court the plaintiff induces and obliges the defendant to undergo an amount 
of trouble and expense to disprove the plaintiff s title and substantiate 
his own The plaintiff cannot then bo allowed at the last moment, when 
ho fail‘d to prove his title - the basis of his suit-to turn round and ask 
the court not to look upon all the evidence adduced, but to give him a 
relief only upon the basis of dispossession. If the court really finds i^ion 
pvidenoo that the title is with the defendant and not with the plaintiff, it 
cannot he ja^ifiod in Rranting any relief to the plaintiff, and in ignoring 
the defendant’s cause, thus driving him to useless litigation^ 
be both inconvenient and anomalous. It is certainly open to t^e plaintiff 
to amend his plaint before the trial commences. But if ho elects to go to 
trial upon the merits of his title, ho must prove that title to obtain any 

relief in fche suit. . , j • i 

Dr. Sati^h Chandra Banerjt. was h^rd in reply. 

Knox B\NEn.rr, and Kaeamai' Husain, .TJ The solo question 

• ..A ir, fhic nniv^al is wbothcr a plaintiff who sues for possession and for 
'^'c?mrnt ofre dlndlnt on the tesis of title and fails to prove his title 

is still entitled to a decree for possession under section 9 of the Specific 
Relief Act if possession within six months anterior to 

the date of his [179] di-pos=6ssion. As there are conflicting rulings m 
this C curb on the point the ca=e has been referred to this Beuoh. 

' The facts are these -.-The plaintiff alleged that he was the owner of 
a grove which he and bis ancestors hold rent-free ; that the Oofendants 
No.. 3 to 11 were his co-sbarors ; that the first two 
fho Und-hoVlcrs of the village, wrongfully dniosses cd him m July, 

Irt it to the 13th defendant, and that ho, plaintiff, as one of the 

cwners Of the grove, was entitled to be restored to possession. He accord- 
^nglv brought tho suit out of which this appeal has arisen, on the 7th of 
Tftunarv 1907, for ojocfcmont of tho defendants Nos. 1. 2 and 13 
r;rvory of po;.ossion of the grove. Tho court of first instance found that 
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tihe plaintiff was the tenant of the defendants Nos. 1 and 2 in respeot of 
the grove, and not the owner of it, and that he had been dispossessed 
within six months preoedina the date of the institution of the suit. It 
made a deoree in the plaintiff’s favour for possession as tenant. On appeal 
by the defendants the lower appellate court held that the plaintiff bad 
forfeited his right as tenant by denying his landlord’s title, that the trees 83 
now existing in the grove were of spontaneous growth and were not 4 ^ j 107a 
planted by the plaintiff or his predecessors in title, and that he was not 
entitled to recover possession. The suit was accordingly dismissed. 

The findings of the lower appellate court have not been questioned 
in the argument before us, bub it is contended that as the court of first 
instance found that the plaintiff's suit had been instituted within six 
months of the date of his dispossession and this finding was nob dissented 
from by the lower appellate court, the plaintiff was entitled to a decree 
under section 9 of the Specific Relief Act, albhoueh he failed to establish 
his title. In support of this contention we have been referred to the 
decision of this Court in Bam Harakh Bai v. Sheo Jihal Joti (1), which 
undoubtedly favours the contention. In that case it was held that “ the 
fact that the plaintiff in addition to alleging and proving the facts which 
would entitle him to a deoree under the first paragraph of section 9, 
claimed a title as mortgagee, would nob disentitle him to a decree under 
the first paragraph of section 9 ” The learned .Judges further observed : — 

" "We see no rea'^on why [180] a claim for damages and a claim for estab- 
lishment of title may nob be combined with a claim based on the first 
paragraph of section 9 of Act No. \ of With great respect we are 

unable to agree with this view. Section 8 of the Act provides that a per- 
son entitled to the possession of specific immovable property may recover 
it In the manner prescribed by the Code of Civil Procedure, that is to say, 
by a suit for oj‘^ctment on the ba'^is of title. Section 9 gives a summary 
remedy to a p^r^on who has without his consent been di^^possessed of im- 
moveable property otherwise than in due course of law. for recovery of 
possession without e^babli’^^hing title, provided that his suit is brought 
within six months of the date of di'^possession. The second paragraph of 
the section provides that the person against whom a decree may be passed 
undor the first paragraph may, notwithstanding such decree, sue to 
establish his title and to recover possession. The two sections give alter- 
native remedies and are in our opinion mutually exclusive. If a suit is 
brought under section 9 for recovery of possession, no question of title can 
be raised or determined. The object of the section is clearly to discourage 
forcible dispossession ano to enable the per'^on dispossessed to recover 
possession by merely proving previous possession and wrongful disposses- 
sion without proving title, hut that is nob his only remedy. He may, if 
he so chooses, bring a suit for possession on the basis of his title. Bub we 
do not think that ho can combine both remedies in the same suit and that 
he can get a decree (or poscession even if he fails to prove title. Such a 
combination wouM, to ^av the least of it, result in anomaly and incon- 
venience. Tn a ‘^ult undor section 9 no question of title is to be deter- 
mined, bub that que^t on ma_v bo tried in another suit in'^tihuted afbnr the 
decree in that If a claim for estaldishm nb of title can be combined 

with a claim under section 9, the court will have to grant a decree for 
possession on di'^possession being proved, in ^^pite of its finding that 
the plaintiff had no title and that title was in the defendant. It 

a> (1893^ I- L. n. 15 All. 384. 
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could not surely he hhe indention of the legislature that the ques- 
tion of title oouH be litigatel in another suit which under the 
second p'irasranh of section 9 the defendant vpould have the right 
to bring. Tn the case relied on, the claim for establishment of 
the plaintiff’s title and for damages was dismissed, bnt he was 
[1811 granted a decree for possession. The defendant was entitled under 
sect'on 9 to bring a suit for establishment of his title, and in snob suit 
the decision in the former suit as to title would be conclusive between the 
parties. So that the defendant in the first suit had merely to file his 
plaint in order to entitle him to a decree. This would only lead to anomaly 
and would promote litigation. In our iudgment, when a plaintiff sues for 
possession on the basis of title and fails to establish title he cannot be 
granted a decree for possession under the first paragraph of section 9 of the 
Specific Belief Act. Of oonrse in some instances previous possession may 
afford evidence of title and where the defendant is a trespasser and the 
plaintiff was in continuous and peaceful possession he would be entitled to 
retain such possess on. "But where, as in this case, it is found that the 
plaintiff has no title and that the principal defendants are entitled to the 
property, the plaintiff cannot obtain a decree for posceqcion. Our view is 
snpported hv the rnlini? of the IVfadras High Court in Ha^a^ami Chetti v. 
Pa-^nman ChHti (1>. and is in consonance with the decisions of this Court 
in Wajid AH v. Ttama Samni^) and Chuthan Hat v. ^h'^o GhnUm Bai (3), 
which do not appear to have boon considered in Ram BaraJc Bai v. 
Sh/>odihal Joti, referred to above. The case lash mentioned was, no doubt, 

followed by one of us sittmg singH in Wovsi v. Kaahi (4V bub this was 

done with reluctance. The point, however, did not ari^e in that ca<^e, as 
the plaintiff’s adverse posso=sion for more than twelve years was estahlishe^ 
For the reasons stated above wo are of opinion that when a plaintiff 
brings a suit for pos-ess'on on the basis of title and fails to establish title, 
he cannot he granted a decree under the first paragranh of section 9 of the 
Specific Belief Act. and that the case of Bam Barnkh Bai v. Sheodthal 
Joti was not rightly decided. This appeal fails and is dismissed with costs. 

Appeal dismissed. 


83 A. 182 f=7 I* C. 497=7 A. L. J. 1025). 

[182] FFTjIi BFNCH. 

Before Sir John StanUv. Kniaht, Chief Jtintice. Mr Justice Banerfi and 

Mr Justice Karamat Husain.* 


ttamtua Bibi (Plaintiff) v. Zubatpa Bibt and others (Defendants).* 

[11th August, 1910.] 

atuhammndan Laio ^Dower -Intercst^LiahiUty of widow in possession to account for 

profits. . 

Held by th« Pell BoncH that a MnHamma<1aa widow, who has been put in 
Tiossocsion by hor husband of his in lieu of her clowor debi, 

when o»ll<’d unoo by her hu^banl’K ho^rs other than horso’f, to account f?' 

and profits receivo-l bv her ^luring the time of her possession, to claim interesii 
at a reasonable rate upon her dower debt; 

• First app'ial No. 2 of 1007 from a deoreo of Aohal Babari, Subordinate Judge of 
Gorakhpur, dated the 15th of Soptomber, 1906. 

t\\ (1901) I Tj. R. 95 Mad. 418. (3) Weekly Notes, 1889, p. 89 

( 2 ) WMkly Notes, 1884. p. 89. (4) Weekly Notes. 1897. p. U5. 
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The liability of the heirs of the husband not being personal, the heir who 
sues the widow for posses?ion of his share is only liable to pay the proportionate 
part of the dower debt. Abdul ^arim v. Moqbulnu ())• Soortna Khaioony/ Attoff 
oon-yi'issii Khaioon (2), Wootnatoul Fcitma Ifcguinv. Aleer-un ntasa Khanum (• ), 
Bakreedun v. Animalui Fatima (4) Miu Khau v. Btbi Btbijan (5) and Chaudhri 
Waai Ahmad v. Muiamynat Maiua Btbi (6) referred to. 

[Ref : 53 1. C. 905=37 M L. J. 627 : Rel : 73 1. C. 959=6 N. L. J. 161.] 

The facts of this case are as follows : — 

The following pedigree will make the relation of the parties clear : — 
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I 

Ehadim Hussain 
=Amina Bibi. 

I 


I 

Two sons. 


AilAN-UIiliAH. 

1 


I 


Three 
daughters 
inayat-uUah=AIusammat Zubr.ida, 

(defendant). 


I 

Ahsan-uUab 

=i’’azilat 

Bibi. 

I 

Two sons. 


I 

Mueammat 

Hamira, 

(plaintifi) 


The plaintiff Hamira Bibi in this case sued to recover her share 
in the inheritance of her brother Inayat-ullah. Zubaida Bibi was in 
possession and claimed to be so in lieu of her dower, which had been fixed 
at the time of the marriage, at the sum of a lakh of rupees. Hamira 
Bibi had brought a suit against Zubaida Bibi on 4th October, l‘J02, 
to recover her share of the inheritance of her brother’s estate without 
asking for any accounts. Her suit was dismissed by the Subordinate 
[l83] Judge on the ground that Zubaida Bibi was in possession in lieu of 
dower, and as the suit was one for possession without any mention of 
accounts as to the discharge of dower, it could nob be maintained. This 
decision of the bubordinate Judge was upheld by the High Court on 12bh 
August, 1905, but it was provided that the di'^missal of the appeal was 
without any prejudice to the institution of any fresh suit which the plain- 
tiff might bring on proper lines. Hamira Bibi then brought the present 
suit asking for accounts. She claimed bo recover the property on the plea 
that during the 14 years of her possession Zubaida Bibi had realized her 
dower, bub proposed hcrselt willing to pay the difforonoe, if any part of 
the dower money still remained unrealized. The Court below book 
accounts and granted the defendant interest on her dower money at the 
rate of 6 pur cent, per annum. The plaintiff appi aled. 

The case was referred to a hull Bench m view of the conflict of 
authorities in this Court upon the question of the right of a Muhammadan 
widow to recover her dower with interest. 

The Hon’blo Pandit Sundar Lai (with him Maulvi Abdool Baoo/), 
for the appellant : — 

No interest oould bo allowed under tho Muhammadan Law. No 
Moslem was allowed to claim it. In the absence of a contract for inter- 
est it could only bo claimed under section 37 of tho Bengal Civil Courts 
Act (Vil of 1887.) If that section did nob apply, the ifubammadan Law 
applied. Ho referred to the Sacred Books of the East, Vol. VI. Tho 

(1) (1903) I. L. B. 30 All. 315. (5) (1670) 5 B. L. R. 500. 

(2) (1873) 2 Hay, 210 . (6) F. A. No. 65 ol 1904, deeided 8rd 

(3) (1868) 9 W. K. 318. July 1906. 

(i) (1905) 3 0. L. J. 541. 
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Koran, chap. 2, page 44, verse 275 ; chap. 3, page 62, verse 125, The 
Hidaya, ab page 609. Kven if there were a contract for interest it would 
be unlawful. The case relied on by the Court below Mta Khan v. Btbi 
Bibijan (Ij had no reference to the present case. The Iiaw of British 
India was the Muhammadan Law on the subject. Sugra hibi v. Masuma 
JJibi (,2). If a husband promised 100 gallons of wine as dower, the wife 
could not claim it under the Muhammadan law ; Hadi Alt v. Akbar 
All (.3) ALi Muhammad Khan v. AzizuUah Khan (4), [184] Chuhi B\hi 
V. Snams-un’ixissa Biti (5), Ajuba Begum and anoiher v. Nasir Ahmad (6) 
and Ramzan AU Khan v. Asghari Begum (.7). The Muhammadan Law 
had been applied as a matter of fact either under one or another of the 
clauses of section 37 ; Zamani Begum v. ilia?isur Shah (8). 

Mr. W. Wailach (with him Maulvi Muhammad Ishaq)t for the 
respondents : — 

As far as dower itself was concerned Muhammadan Law was not 
applicable ; a marriage could be valid without any dower. Hidaya, page 
44. Soorma Khatoon v. Attaff-oon^nissa Khatoon 1.9), Musammat Wn-Aid- 
un-nissa v. Musammat Subraitan and others (.10). The transaction would 
be governed by the rules of justice, equity and good conscience. He 
referred to Woomaitool Fatima Begum v. Mecr-un-mssa Khatoon (.ll)i M.ia 
Khii^ix v. Bibx Bibijan (12). The lady was an ordinary creditor, and as 
such she was entitled to interest ; Chaudhri Wasi Ahmad v. Maina 
B%bi (13). 

Tne Hon’ble Pandit Sundar LaU in reply : — 

The object of dower was to prevent capricious divorce— we must 
£^pply to it the ordinary incidents of Muhammadan Law. Mtisammat 
B^bee Bachun v. i^hetka hamid Hossein (14). If the lady held trees in 
dower she could not take the fruits of it except in reduction of the 
amount of dower. Marriage always involved dower. When none was 
tixcU, the minimum amount, iO dirhams, allowed by the Muhammadan 
Law, was supposed to have been settled, in the case in 9 W. R , the 
marriage had taken place in ItSo ; the wife was in possession and was 
alleged to bo so under certain documents ; the suit was on the basis of 
the heeds being forgeries. So interest was allowed as she was hold to be 
a trespasser. It is no authority for the proposition that a dower debt 
carries interest with it. The dower was already very excessive. 

[Ib5j Karamat Husain, J.— The property in suit belonged to one 
Inayat-ul-lah, who died on the lObh of March, 1892. Zubaida Bibi is his 
widow Her dower as found by this Court (see 43, Appellant s Evidence) 
was one lakh of rupees, and she was pub into possession of the estate by 

her husband in lieu of her dower. , . u tu i • i-iff 

The suit out of which this appeal basarisen was brought by the plambitt 

appellant for the recovery of her share (1 anna - pies out of 16 annas) m 

*. 1 -^ the nossession of Zubaida Bibi on the allegation that Zubaida 
R ^^l^^ bLon1n prssrssioa of the said estate for more than 14 (fourteen 
that her dower debt of one lakh of rupees bad been satisfied out 

the 2 q< 1 of June, 1806. 

(9) (1803) 8 Huy. 210. 

(10) (1*^70) 14 NY. B. 239. 

(11) (IbGS) 9 W. R. 318. 

(12) (1870) 5 B. L. U. 500. 506. 

(18) P. A. No. 65 ol 1904, decided on 

the 3rd of July, 1906. 

(14) (1871) 14 M. I. A. 377, 


years 

/It (1870) 5 B. D. B. 500* 

(1877) I- B. U. 2 AU. 673. 

(8) (1898) I. L. B. 20 AU. 262. 

(4) (18S3) I.Ii. B. 0 All. 50. 

(5) (1891) I.D.R. 17 All. 19 

(6) Weekly Notes, 1890, p. 115. 

(7) (1910) 7 A. L. J. 614. 

(8) F. A No. 107 of 1893, decided on 
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its usufruot; that sho had realized a sum oi Rs. 12,240-12-5 over and 
above her dower ; and that the plaintiff was entitled to Rs. 918-2-0 out of 
the excess. The plaintiff expressed her willingness to pay a share of the 
dower debt proportionate to her share in the estate, in ease it was found 
that the dower debt was still due to Zubaida Bibi. 

The pleas raised in defence by Zubaida Bibi, which we have to con- 
sider in the appeal, were that she was entitled to interest at the rate of 
Rs. 0-8-0 per cent, per mensem on the entire dower debt amounting to 
one lakh of rupees and that the plaintiff was not entitled to recover her 
share of the estate by paying off a proportionate share of the dower debt, 
but that she must pay the entire dower debt. 

The court below came to the conclusion that Zubaida Bibi was 
entitled to interest at the rate of 6 per cent, per annum on the whole 
dower debt, and that the plaintiff could not recover her share in the estate 
without paying it. On the above findings the court below dismissed the 
plaintiff’s suit. That court in its judgement, dated the 15th of September, 
19u6, observed : — 

“ As the pUintifis do nob oSec in teems to pay the whole dowee debt due to 
defendant No. 1 (Zubaida Bibi) and they ate nob likely to pay a lakh of rupees to 
recover 4 annas of Inayat-ul-lah's property, I think the proper order to pass in the 
Case would be to dismiss the suit." 

Musammat Hamira Bibi appealed to this Court, and a Bench of this 
Court, in view of the confiict of the authorities in this Court upon the 
right of the widow of a Muhammadan to recover bet dower together with 
interest, relerred the case to the learned [186] Chief Justice in order that 
he might appoint a larger Bench. The case by the order of the learned 
Chief Justice came on tor hearing before a Bench of three Judges. 

Two points only were argued before us. The first is that a Muham- 
madan widow in the absence of a contract to the contrary has no right to 
claim interest on her dower. The second is that an heir of her husband 
may recover his share in the estate by paying a share of the dower pro- 
portionate to the share claimed. 

In support of the first point, it is urged that the parties to the case 
are Hanafi Muhammadans ; that the question whether the dower due to a 
Hanafi widow is or is not to carry interest is a question regarding 
marriage; that therefore under section 37 (1) of the Bengal, North- estern 
Provinces and Assam Civil Courts Act, 1887 (Act No. XII of 1887 J the 
rule of the Hanafi School of the Muhammadan law must be the rule of 
decision, and that as soon as it is established that this case is to be governed 
by the Hanafi School of the Muhammadan Law, Zubaida Bibi cannot 
claim interest on her dow'er, for usury is strictly prohibited in Islam (1). 

This argument has no force. The Jaw of Islam as interpreted by the 
Hanafi Doctors, no doubt, strictly prohibits receiving interest as well as 
paying it, but the provisions of section 37 (1) of the Bengal North-Western 
Provinces and Assam Civil Courts Act, 1887, have no application. The 
question whether a dower debt is or is not to carry interest can by no 
stretch of language be deemed to be a question regarding marriage. 


(1) Those who devour usury shall not rise again save as ho ri=oth whom Satan 
hath paralysed with a touch; and that is because they say selling is only hko usury, 
but God has made selling lawiul and usury unlawful, and ho to svhom tho admonition 
from his Lord has come, il ho desists, what has gone before is his (•); his matter is in 
God's bands. But whosoever returns (to usury) those are the fellows of tho fire ; and 

i. c. his former condnot Bhall be pardoned. 
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[l87] Another argument of the learned advocate for the appellant is 
that under ?ection 37 (2) ot the Bengal, North- \Vestern Provinces and 
Assam Civil Courts Act, 1887, this Court acting according to justice, equity 
and good conscience should apply the Hanah Law to the case just as it, 
acting according to justice, equity and good con'^oienoe, applies the Muham- 
ruadau Law of pre-emption and of gift to Muhammadans, and should hold 
that a dowor debt due to a Hanafi wife carries no interest. This argu- 
inont is also unsound and is based on a wrong notion as to the nature of 
dower debt and as to the scope of section 37 (2) of the Act. In Abdul 
TCirim v. UaqhiLl-un-ni^aa (1) the learned Chief Justice quotes (at p. 318) 
the following passage from Mr. Ameer Ali (now the Bight Hon ble Syed 
Ameer Ali; with approval : — 

“Dowor is a debt, like all other liabilities of the busbaud, and has preference over 
legacies bequealbed by the testator and the right of the heirs, A partition of estate 
cannot take pbico until the dower debt has been satisfied when the wife is alive she can 
recover the debt herself from the estate of her husband. If she be dead her ropresen- 
tutis'e^ stand in hot place and are entitled te recover the same and goes on to say. 
“Dower in f.»ct, whether it be pron.pt or deleried, is a debt duo from the husband to 


the wife." 

In firsti appeal No. 65 of 1904 decided on the 3rd of July, 1906, it has 
also been expressly laid down that dower is a debt. Dower therefore cannot 
come within the purview of section 37 (2). which applies to such cases as 
are not provided for section 37 (1) or by any other law in force in British 
India ; but tho question whether a debt is or is nob to carry interest is 
nob u question which is nob provided for the Municipal Law of British 

X ci i 

' TUo fact that dower debt owes its origin to a peculiarity ot the 
Muhammadan Law of marriage and is not tho result of advancing money, 
can be no reason to divest it of the characteristics of a debt and to put 
upon it tho limitations imposed by the Hanafi School of the Muhammadan 


Sunuo'sinc that the ca=e were to be governed by the dictates of justioe, 
,quity and good conscience, 1 would be the last person ‘o deprive a 
Vluha^mmadan widow of interest on her dowor. [188J Taking into 
.ccouut tho helpless condition of a Muhammadan wile aud the fact, that 
,vheu -he is put into possession of the immovab.e property of her husband 
n lieu of her dower that is more to the advantage of the husband and 
rlhcr members of the family than to the advantage of the wife, I doom it 
aighly unjust and inequitable that a Muhammadan widow in 
ho immovable property of her husband should be .able to account for the 
orofil ari'in" out ol tho property aud should not bo entitled to a T'-'ason- 
Ude rate ol interest on her dower. The suggestion that the motive which 
A Hw, thti law-civor of Liam ‘■anebion exoibitaub dowers is nob a 
l^'couumry gamtoawifobutsimply acbeeb upon tho capricious oserem 
Ul the unfettered power of divorce which her husband has. and that there- 
in tho argument that it is inequitable to allow interest upon dower has 


Ihoy nhall dwell lUcroimot ayo. God Bhall blot out u«aty. but shall mako alma- 
.■mor prolUable. lor God loves not any sinful misbobevor. 

•riw. nitrun bv Palrocc p. 44. “O yo who bcliove, dovouc col usury doubly 
cd bullo^tr God^^i.orchuucoyo may be prosperous; fout the lire which is P^par ed ict 
the uubebevoTs. and obey God and H.s Apostle; perchance he may got metoy. Vo.\ 

motf Vol. Vli p. 6^* « a kv 

See also HidayuU by Grady,. 2b9, ei eegq, and tho Muhammadan Law oi Bale by 

BaiUia Where tho law on usury d.sou-d.^ 
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no force. There is nothing, in the first place, to show that the motive 
for sanr’.tioniog large amounts of dower is to check the unlimited power of 
a husband to divorce according to the Hanafis ; it is a mark of the personal 
qualification and the social status of the wife ani is spoken of in the 
Hidaya, p. 44, as a token of respect for its object (the woman). 

In the second place, in dealing with the legal incidents of a dower 
debt one has to look to its nature from the stand point of jurisprudence 
and not to the motives of the law-giver which brought it into being. 

In the third place, there is no connection between the fact that a 
large dower is a check upon divorce and the fact that dower should carry 
no interest. 

In the fourth place, if the object of sanctioning largo dowers be a 
check upon divorce, the rule that dower should carry interest would put 
an additional check and would further the end in view. Granting that 
dower is a debt, it follows that the legal incidents of it after it has come 
into existence are to be governed by the Municipal Law of British India 
and not by the Hanafi Law which prohibits usuiy. It is, however, urged 
that to some of the legal incidents of dower after its creation the Hanafi 
Law has been applied and that therfore it should be extended to the re- 
maining legal incidents of it- As instances of [l89] the application of the 
Hanafi "law. the following cases are put forward 

The rule that a Muhammadan widow who obtains possession of the 
immovable property of her husband without force or fraud can retain it 
until her dower is paid [see Mu^ummat Bihi Bachun v. Sheikh Hamid 
Ho^^ein (1), and the cases which follow it]. The rule that a Muhammadan 
widow is entitled to the whole of the dower which her husband on marri- 
age agreed to give her irrespective of his pecuniary means [Sugra btbt v. 
Masuma B'hi W]. The rule that where the marriage contract is silent 
as to whether the payment of the dower is to be prompt or deferred, the 
whole or a portion of it is presumed to be prompt. (See ‘Wilson’s Anglo- 

Mahomedan Laio^ P- 121, 3rd Edition.) 

The above instances in my opinion are exceptions to the general rule 
and do not establish the proposition tha-. all the legal incidents of dower, 
after it has become duo, are to bo governed by the Hanafi Law. 1 may 
observe, in parsing, that the right of a Muhammadan widow to hold the 
property of her husband until her dower is paid is a rule of the Hanafi 
Law of debt and not the law of dower. The rule that a husband is bound 
to pay the dower he agreed to pay, no matter how excessive it bo, is hardly 

an incident of dower debt. 

The rule that in cases in which the marriage contract is silent on the 
point, the whole or a portion of the dower is presumed to be prompt is 
according to the original authorities regulated by the local custom and 
cannot strictly speaking he deemed to bo an incident of dower debt. 

Coming to the ca^e lav/ on the point, I find that the preponderance of 
authority is in favour of the rule tliufi interest is chargeable on dower. 
The first case is that of Soorma Kkatocn v. AUaff -7in-nis.^a Khatoon (3). 
The suit was for dnw '.r an 1 an objection ast^the awarding of intoro‘?b 
was taken Thelea-ncvl .1 udges who dec.ded the oaso observed : -"Now 
with regard to the ohjoution regarding interest, this being a caso simply for 
recovery of debt, tho prmc pies of Mahomedan Law havo no bearing 
upon if (Roe p 211 oi tlio Report.) 


(1) (1S71) 14 Moo. I. 

(2) (1377) T. L. a 2 All. 073. 


(3) (1863) 2 Hay’s Beports, 210 
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[190] The second case is Wooma*ool Fatima B^gum v. Meer-un-nissa 
Kfianum (1). In this oa'^e it was contended that the widow in possession 
of the estate of her husband was liable to account for the profits of the 
land ; while on behalf of the widow it was urged that she was entitled to 
intere'it on her dower. Peacock, C. J., observed : — 

** The pl'^intifi does not a^k to receive intere<tt upon her dower, but ehe asks that 
she mav not Ve compelled to account for the profits of the land dating the time that 
she held it in lieu of her dower. 

"If she had had a lakh of rupees p%id to her when she first entered into possession 
of the land in 1*^45. she would not have been bound 'according to the tenets of the 
Mahomedan religion, to keep it in a box and take out of the box from time to time as 
much as she had occasion to spend, but she would have been allowed to invest her 
money in the purchase of land and to have lived upon the rents of her estate, even if 
she was prevented by her religion from lending her money at interest. If she would 
have been prevented from purchasing Government seourties and receiving interest from 
Government instead of receving it from an individual, there were many other modes in 
such she miuht have invested the money if she had received her dower. It would have 
been a poor investment in this country if this Udy could not have realised from her 
money at least 5 pot cent. An investment which would have given her 5 per cent, for 
her capital wnuld have yielded Rs. 5,000 a year ; whereas taking the profits of the 
whole estate as six tim^s the amount o! the ^oateilaf assessed upon the V^th of it. she 
received only Rs. 4.r>92 a year. If therefore she is to account for the profits of the laud 
during the whoie time that she held it in 'lieu of her dower, she will in fact, .have 
received nothing instoid of receiving the Rs. 5,0''0 a year, which she would have 
received from the investment of her money, if paid to her on her husband’s death. 

The third case is that of BakrRAd^in v. Ammatul Fatima (2). In this 
ca^e it wa*^ contended that the widow was entitled to interest upon her 
dower and the learned Judges observed : — 

“In the next place. J ) is contended that the widow is entitled to charge interest 
upon her dower. The Subordinate Judge has disall'^wed into e^t, because it is forbidden 
bv the Prophet The question was discussed in the case of Kh'ui v. Bibijnn, and 
it w*fl h«ld that for a considerable period of time past, the prohibition of Koran and 
ofthoHodvyih against the taking of interest has not been troitod by the executive 
and bv the persons charged with the administration of justioo in this part of India 
formiQ*’ part of the active Municipal Law of the country, as moral precept it will no 
doubt always be influenti il with those who acknowledge its anthonty, but as a pat® 
of Municipvl Law, if it over had existence as such, it has long been obsolete. VVe ate 
not aw ire of any case in this Court which has tended to shako the authority of that 


' Yigil The interest wa?, howavor, di^allowo3 on the ground that it 
could nob have been in tho coubomplation of the parties; that interest 
would be chargeable on such excessive dower, (Rs. 41,003 and one gold 

fo.arfch ca-^o is that: of Mia, Khan v. Bibi Bihijan (3). This 

ca^e is not an authority for the particular proposition that a widow is 

onbitlod to charge interest upon her dower, bub it is an authority for the 
broader proposition that the Courts in British India do nob refuse to 
decree inborosb bo a Muhammadan on the ground that ho is disentitled by 
Muhammadan Law to recover it. Tho rule laid down certainly covers tbe 
ca o of a wilow if ‘^he claims intorosb upon her dower. As the passage 
bparing on this point is instructive and shows the attitude of the Courts in 

BriM h India towards awarding interest ^o Muhammadan ^luitors, ^ .f 
if XK " The learned Fir^t Judge appears to bo of opinion that, n 

tiia \ct of 1855 ho put upon one side, the law which tho Civil Courts o 
th s country are houal bo administer between Muhammadan suitors 
nob allow a Muhammadan to charge another Mubamm?^^ an y interest 


(1) 9 VV. R. O. R. 018. 

(2) (1005) 3 C. L. J. 541. 


(3) (1879) 5 B. L. R. 500. 
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whatever,*’ It S 0 etn<? to me that this view is erroneous. No doubt, 
the pa‘5sag0 in the Hidava to which the learned First Tudge refers, and 
other passages in the Koran do, as th'3y are commonly understood, forbid 
the taking of interest and certainly as far as I have the means of judging, I 
should suppose that a very c .nsiderable number of religiously inclined 
persons of the Muhammadan faith consider themsoives bound to observe 83 A. 182= 
these precepts, and conscientiously keep themselves out of all transactions 7 I. 0. 497=7 
which appear to infringe them. But on the other hand, it is notorious ^ 
that there are in India Muhammadan dealers in money, and traders of 
unquestionable respectability, and that it has been the practice among this 
class for a very long period to take interest even from their co-religionists 
in the way of th«ir business, Mr. Harrington in his dna'ysts 1st VoL, 
page 182. after remarking that the Muhammadan Law forbids the baking 
of interest for the use of money upon loans from one Muscalman to 
another, and that the Hindu Law permits interest to be taken at prescrib- 
ed rates onlv. goes on to say: “ The Hindu legislators [ 192 ] have 
expressly sanctioned, and the Mussulman Government of India appear to 
have tolerated directly or indirectly, the customary interest of the country 
which, in the plan for the administration of justice proposed by the 
Committee of Circuit in 1772, is stated to have amounted bo the most 
exorbitant usury. I cannot learn that our courts have, in any case which 
is of authority, refused to decree interest to a Muhammadan on the ground 
that he was disentitled by Muhammadan Law to recover it. On the whole 
it seems to me that, for a considerable period of time past, the prohibition 
of the Koran and the Hidaya against the taking of interest has nob been 
treated by the executive and by the persons charged with the administra- 
tion of jnetioe in this part of India, as forming part of the active Municipal 
Law of the country. Asa moral prec^^pt it will, no doubt, always be 
influential with those who acknowledge its authority, bub I think that, as 
a part of the Municipal Law, if it ever had existence as such, it has long 

been oh'olete ” , , 

The fifth case is an unreporbed ruling of this Court mChaudhri Wasi 
Akmarl V. Mn^aammnt Maina Bihi (1) and d, direct authority for the 
proposition that interest is chargeable on a dower debt. The learned Chief 
Justice in his judgment observed : 

“ It has he&n atgaed. and secy stronuously argaod, by Mr. Rahmat-uUah that 
aooordin^ to the vfuhvmma<La Law interact is not chargeable in respect of dower. 

We have^aen referred to a number of authocifcie=i but none of them boar out this 

proposition On the contrary, it appe irs to be well sotted law that dower is a debt 
rankioc at ’ea«»t cqiixllv with other dob*s. T hat it is a debt there can be no doubt, 

Whoth«r or not Mti«amm a. Mvint Bibi was bound to ac'^ount ?or the cents and profits 
during the timi «he w is in possession is perb ips a question open to some doubt : but 

it appears to us to bo ole\r th^t having been charged with the rents and profits she 

certainly is entiMod to reasonable ioteres- m rcspeoi of ao much of her dower debt 
aa remained undischarged by the rents and profits. 

The above arc the authorities in favour of the proposition that inter- 
rost is chargeable on dower debt. There are two uuroporfcod rulings of this 
Court which arc agam'^t it. Tlie first is F A. ^\o. 204 of 1895, decided 
on the 23rd of Julv 1897. The learned judges who decided that case 
observed : • “ The appellant put forth a claim to* interest upon her dower. 

Such a c^aiiii wo never [193] heanl raised before. No authority, ib was 
admitted, could be prolucod in snppo'-t of ib. \Va overrule ib." 

The second is F. A No 3 of l8Si, decided on the Isb of January 


(1) P. A. No. 65 of 1904, decided on the ^cd of July, 1906. 
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1882. The learned Subordinate Judge of Gorakhpur in his judgment 
dated the 24th of September, 1880, in the case of iih/iikh ^uiibMah v. 
Ummed Bibi (No. 42 of 1880) said: — 'Under the Muhammadan Law the 
defendant is not entitled to get interest on the amount of dower ** and 
the learned judges of this Court on appeal from the decree of the Subordi- 
nate Judge of Gorakhpur in the case already mentioned observed ‘ In 
the case of Sheikh Mujib-uUah respondent, we find no force in the pleas 
impugning the principle on which account has been prepared in respect 
of allowance on account of commission and of interest. The appellant's 
pretensions in these respects are untenable.’ 

In Musammat Zamani Begam v. Syed Mansur Shah (1) the question 
of dower debt was involved but no interest on it was claimed. 

Considering the facts that dower is a debt ; that as a debt it is to be 
governed by the Municipal Law of British India and not by the Hanafi 
Law ; that ib would be extremely inequitable to make a Muhammadan 
widow in possession of her husband’s property in lieu of her dower liable 
to account for the profits of the property without giving her a right to 
claim interest upon her dower, and the rulings which are in favour of 
interest, I would without the least hesitation hold that a Muhammadan 
widow in possession of her husband’s estate in lieu of her dower could 
claim interest on it, and that the Courts in British India should nob refuse 
to grant her a decree for ib on the ground that the Muhammadan law 
prohibits usury. As regards the plea that the plaintiff is entitled to 
recover her share of the estate of Inayab-uUah on payment of the part of 
the dower proportionate to the share in the estate would ordinarily be not 


a valid plea. .... i.i . . u 

In the particular circumstances of this oa«e we think it would be 

inequitable to direct the plaintiff to pay the full amount of the dower as 
the share which the defendant Musammat Zubaida Bibi inherited from 
her husband and which is in her possession is also liable for her dower. 
Further we have before us two [194] sets of heirs claiming their respec- 
tive shares in the estate. Both sets of plaintiffs cannot be directed 
to pay the whole amount of dower, as that would have the effect of award- 
inti to Zubaida Bibi double the amount of her dower. The liability of the 
heirs of the husband for the dower is nob personal and the dower ib 
recoverable from the assets left by the husband. Ib would therefore be 
inenuibable to direct each set of plaintiffs bo pay bo the defendant more 
than a share of dower proport.onate to their share in the estate. 
Besides the two sets of plaintiffs and the defendant Zubaida ^'bi, there 
are no other claimants of the estate. It seems therefore reasonable to 
direct the plaintiff i- this oa^e to pay her share of the dower in order to 
enable her to reonvor her share of the inheritanoe. aimilarly the plaintiffs 
in the other case will have to pay their share of the dower to get their 
share of the inheritance. If the plaintiff were ordered to pay the whole 
dower and to get the whole estate, other heirs of Inayab-ullah 
Zuhai awould have to sue her for their shares and this would lead to 
^ultVioTt^ of actions. This is undesirable. The plaintiff shouM there- 
fore get a decree for her share in the property which has been found 

belong to Inavat-ullah on conht on that she do pay her share of the dowe 
of one lakh of rupees foun i to be 'lueto Zubaida Bibi. - 

.Stanley. C. J. — I am al-'o of opia*on that the mam J 

this appeal, namely, whether Mu'^ammat Zubaida Bibi. who _ 


in 


(1) P. A. No. 107 of 1892, decided on the 2nd of Juno, 1896. 
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pub into possession by her husband of his estate in lieu of her dower debt, 
is entitled, when called upon by her hu-band's heirs other than ber'^elt, 
to account for the rents and profit? received by her during the time of “ 
her possession, to claim interest at a reasonable rate upon her dower debt, bench* 

must be answered in the affirmative. The plaintiff is one of the heirs of ___ 

Inayat'ullab, the deceased husband of Zubaida Bibi, and she claims her 88 A. 182=7 
share of the estate discharged of Zubaida Bibi’s dower on the allegation 1.0.497=7 
that the dower debt has been satisfied out of the rents and profits. In the 
judgment which has just been delivered, my brother Karamat HtjsaIN 
has dealt with the question at length and has quoted the authorities 
bearing on the subject. The weigi.t of authority appears to mo entirely 
tlflS] to support the view which be has taken, and I see no reason to 
disagree with him in the conclusion at which he has arrived. 

As regards the form of the decree, it appears to me that the rights cf 
the parties can be adjusted in two ways, either by a sale of the propeity 
and payment out of the proceeds of the sale of the dower debt, and by a 
division of the balance between the heirs according to their rights therein, 
or if the parties desire to retain the estate unsold, there being apparently 
no other debts of Inayat-ullah, to give their shares in the estate to Zubaida 
Bibi, Hamira Bibi and Amina Bibi and others, Hamira Bibi, and Amina 
Bibi and others first paying to Zubaida Bibi the rateable proportion of the 
dower debt proportionate to their shares respectively in the estate of 
Inayat'Ullab. In the circumstances of the present case the last mentioned 
course appears to me to be equitable. 

BaM'RJI, J. — 1 do not express any opinion on many of the various 
points discussed by my brother Karamat Etjsain in the elaborate judg- 
ment just DOW delivered by him. The question whether interest can be 
allowed on the dower due to the widow of a deceased Muhammadan is not 
free from difficulty, but the weight of authority is in favour of the view 
that if the widow has been placed in possession of her husband’s estate in 
lieu of her dower the Court has the discretion to award to her interest at 
a reasonable rate, and I am not prepared to dissent from this view. I 
agree in the order proposed. 

By the Court. - The order of the Court is that we allow the 
appeal, set aside the decree of the Court below and make a decree in favour 
of the plaintiff for possession of the share claimed by her save and except 
the property mentioned in list I annexed to tho written statement of the 
defendant Zubaida Bibi conditional upon payment by her of R«. 12,500 
within six months from this date to Musammat Zubaida Bibi on account 
of her dower. If such payment be not made within the time mentioned 
above, her suit will stand dismissed with costs. In the event of her paying 
the said amount the parties will bear their own costs in both Courts. 

Appeal allowed. 
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Before Sir John St inlei/, Kniffhit Chief Justice, Mr, Justice Sir George 

Knox and Mr, Justice Chamier. 


Rethbah Lubain ( Plaintiff ) v. Pahlwan Bhagat and others 

(Defendants). 

[11th August, 1911.] 

Pre’emption^Wajib^ul-arz—Cust(ytn or coutract^Comtruction of document— Hegulation 
VII of 1822. 

In a suit foe pre-emption, wajib-ul-arzes of 18^9 and of 18r9. ^ere produced. 
The preamble to the former was worded thus Having well understood the 
following matters we willingly accept them *' It then dealt with the right oi 
pre-emption in the following terms :— ** Mode of sale or transfer of whole or part 
of share,” giving the right of pre-emption to co-sharers as against strangers and 
concluded with the words :— ** therefore we write this iqrarnamcL so that it may 
be of use in future.’’ The wajib*ul»arz of 1869, provided that *' near co-sharers 
and other pattidars would have the right of pre-emption. Preference amongst 
them would be according to degrees of nearness” 

Held (Stanley, C J., dissenting), the wajib-ul-arzes contained the record of 
custom and not of contract. 

Per STANLEY, 0. J. A custom to be bin-^ing must be unaltered, uniform, 
constant and definite. H the settlement of 1833 recorded a custom, then tue 
co-sharers in the village at the time of the later settlement of 1869 must be 
deemed to have abrogated it and to have adopted bj' agreement the right of pre- 
emption which is recorded in Lho later w.vjib-ul-arz as more suitable to the then 
existing oonuitions. The variance m the rights as defined in two wajib ul-atzes 
leads to the conclusion that the right recorded in 1869, cannot be treated as a 
right existing by custom. 

Per Knox and CHAMiEU, JJ The word igrar does not necessarily mean 
a contract, it means “ratification” or ‘‘assent ” 
rPol 8 A L J 947=11 [ 0. 2 )8 ; 12 I. 0 739=8 A. L. J. 1135 , 10 I. C. 323 ; Re£. 
^ 12 1 6. 179 ; 36 All. 471 ; 34 All. 542 ; Dist. 72 1. C. 491 : Ref. 81 I. 0. K= 

46 All. ’627.]’ 

The plaintiff appellant and one Babu Janki Prasad Singb, the vendor, 
were co-sbarers in a village. The vendor sold a 6-anna 4 pie share to de- 
fendants 1 to 5 on lyth April 1907. The plaintiff brought this suit for 
pre-emption She based her claim on a wajib-ui-arz of 1869, prepared at 
the settlement of 1859 -69. and evidencing a custom of pre-emption in the 
village The defendant ve-udees produced a wajib-ul-aiz prepared at the 
settlement of 1834 - 42 . The preamble to Chat wajib-ui-arz was as 
follows “ V/e write this wajib-ul-arz in favour of the Government and 

having understood the following matters we willingly accept thorn.” The 

heading of the clause relating to pre-emption [lb7] purported to deal with 
the mode of sale and tran-fer of the whole or part of the shares of the 
shareholders.” The clause itself provided that " whosoever from amongst 
ourcelves wishes to tran^-for the whole or part of hii share by i=ale or 
mortgage then it is incumbent on him that he should give intormation to 
the oo-charers of the village and sell or mortgage to him at tba price 
settled. If any one without giving information to the shareholders 
of the village tran‘:fors his share to a stranger thou it will be invalid. 
The la-^t line of the wajib-ul-arz says:— ‘‘Therefore we write this 
igrarnama that it may be of iij>o in ca-e of need.” The section relating 

• Second Ai>i«ed No. 1 ol 90J Iro-ji u decree of F D Simpson, Uifltciot Judge of 
Gorakhpur, dated the I4tb of Juuo, iyU9, confirming a decree of Gokul Fraaad, Sab- 

Prdmate Judge of Gorakhpur, dated the 5tb of September, 1908. 
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to pie-empfcion ia the ^ajib-ul-arz of 1869, was beaded thus ; — Pre- 
emption and transfer by gift and the disposal of pioperiy, &o.” The 
clause lays down that “ in case of extreme necessity every co-sharer has 
the right to transfer his share recorded in bhe kh,ewat. Near oo sLareis 
and other pattidars will have the light of pre-emption. Prulerenco 
amongst them will be according to degrees ot nearness/* The Subordi- 
nate Judge of Gorakhpur dimissed the suit on the grounds, (l) that certain 
words used in the preamble of the wajib-ul-arz ot 1833, showed that 
it was a record of contract and not of custom; (2) that the variations in 
the terms of the two wajib-ul-arzes showed that that of 1869 was a 
record of contract. The District Judge agreed with the view of the Sub- 
ordinate Judge and di'^missed the appeal. The plaini:£f appealed. 

Munshi Istoar Saran, for the appellant: — 

The wajib-ul arz ot 1869 was a record of custom. The one for 1833 
was modelled on lines laid down by the Board of Bevenue with reference 
to section 9 of Regulation Vll of 1822. The only interpretation was 
that the share holders agreed to what was put down there as well as to 
the customs obtaining at the time. The Circular Orders of the Board of 
Revenue for 1868 diiect Settlement Officers to record only customs and 
usages in the wajib-ul-arzes. In the record of 1833 only a skeleton 
form was given, a detailed account was found m the wajib-ul-arz 
of 1869. Besides, a custom could have grownup between 1833 and 1869, 
It was nut necessary that it should be immemorial, it bad only to be 
notorious. He referred to Baidco Sahat [198] v. Nagai Ahir (i), Knur 
Sen V. Mamman i.2). Huh Lai Ttzoan v. Ganga Sahu (3), Bahai Liai 
y, Sukk(h 0 {A)t Majidan Btbi v. Ba\iatan{b), Daryao Singh v. Jahan 
Singh (6), Parbhu v. Ihaknr <7), Gokal Dichhtt v. Maheshn Dichhi^ 
Lekhraj Bharti v Anrudn Tiwart (9). 

Babu SiCal Prusai Ghosn^ for the re<=pondents : — • 

Thomason’s Directions to Settlement Olficers, (.1858) p. 106, men- 
tional the “agreement of the country regaiding pro-emption ol shares” 
to be recorded by officers. Section 9 of Regulation Vll of 1822, did not 
prohibit the recording of agreements. 

He referred to Anaui Shigh v. Durga Singh, (10) Ram Prasad v. 
Mahadeo (11), Dharam Rai v. Tahal Hat (.12), Baliei v. Wazir (Id), and 
Muhammad v. Ilahi (14). 

Munshi Iswar Saran, in reply: — 

The wajib-ul-arz of 1869 mu>t bavo been prepared according to the 
Circular Orders of 1869, and could only be a record of custom. The 
burden of proving it to be a record of contract ^ 0 ^ted on the other side. 

Stanley, C. J.: The question raided in this appeal lies m a narrovv 
compass. The appeal arose out ol a ^.uit for pre-emption, and the solo 
question is whether or not the record of the right of pre-emption 
contained in a wajib-ul-arz of the village of Deoria in the district 
of Gorakhpur, prepared at the Sebclement of I869,_is record of a right 


(1) WeoUly Notes, 19<’7. p. 17. 

(2) (1S95) i Li. B 17 All 87. 

IBl (1910) 7 A. L. J. 5i9. 

(4) F. &.F. O No. 13 of 1910, decided 

on 17th July, 1910. 

(B) Weekly Notes, 1897, p 3. 

(6j (19u 9. I.L B . 31 All 539. 

(1) S. A. No. 307 of 19u7, decided on 
the 8th of May, 1908. 

(0) Weekly Notes, 1905, p. 266. 


19) V*. eekly Note.=i. 1906, p. «0 

(10) (1910) 7 A. L. J. -.01. 

(11) h A. No. 3 1 of 1909, decided ou the 
l-.zth of August, 1909. 

(12) L P. A. No. 64 of 1905, decided on 
the •.J7th of April. 190'>. 

(13) S A No. 1'2 .!0 of 1903, decided on 
the 2Dd of January, 1910 

(J4) L. P. A. No. G1 of 1908, decided on 
the 1st of January, 1909. 
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existing by custom or by contract. The plaintiff relies upon this ^ajib-ul- 
arz as establishing her claim, while the defendants rely also upon an earlier 
wajib-ul-arz of 183 and contend that reading the two wajib-ul-arzes to- 
gether, the right must be regarded as one arising out of contract. This is 
the view which was taken by ihe two lower Courts. In consequence of a 
recent decision of [199J a Bench of this Court which is in conflict with 
earlier decisions, this appeal has been laid before a Full Bench. 

The heading to the paragraph in the wajib-ul-arz of 1833 which 
deals with pre-emption is— “ Mode of sale or transfer of whole or part of 
shares. ” The words “ custom of pre-emption *’ are nob used. The 
paragraph runs as follows : — 

“ If any of ua wishes to transfer the whole or a part of hie share by sale or 
mortgage, be should inform the co-sharers of the village and should mortgage or sell 
the same to him (sic at a fixed price. If any one sella bia share to a stranger without 
information to the co-sharers of the village the said transfer shall te invalid.’’ 

In the waiib-ul-arz of 1869 the right which is recorded is different. 
Paragraph 14 of that wajib-ul-arz in which the right of pre-emption is 
stated tuns as follows in case of extreme or urgent necessity every 
co-sharer has a right to transfer his share recorded in the khewat. Near 
co-sharers and other pattidars will have the right of pre-emption, 
preference amongst them will be according to degrees of ^ nearness." The 
heading to the palagrapb is " Pre-emption and transfer." 

On behalf of the defendants ro'^pondonts the contention is that the 
right recorded in this later wajib-ul-arz is at variance with the right pre- 
viously existing ; and this being so. the right recorded in it must be deemed 
to be a right arising from the contract of the parties and as such came to an 
end at the termination of the settlement. On the part of the plaintiff ib is 
contended that between the years 1833 and 1^69 a custom of pre-emption 
may have slowly and gradually sprung into existence at variance with 
tho ri<^bt recorded in the wajib-ul-arz of 1833 and that this custom is the 
cu-tom which is recorded in tbe later wajib-ul-arz In tho course of the 
argument a suggestion was thrown out that tho record contained m the 
waiib-ul arz of 1833 was only a skeleton form which omitted to give tho 
details of the custom and that tbe details were supplied by tbe wajib-ul- 

°As regards the flrsfc of these arguments, it appears to me that what- 
ever tbe ri-bt was which is recorded in the earlier wajib-ul-arz that right 
mu-t bo deemed to be tho right which continued to prevail during the exist- 
ence of this settlement of 1833. There is no evidence boforo us to justify 
lie; m holding that any right of pre-emption grew into existence during this 
[200] period ether than the one which is recorded in tho wajib-ul-arz of 

I come to what I may describe as the skeleton theory. It 

ant^ears to mo that the right recorded in tbe wajib-ul-arz of 1833 is ve^ 

being a mere skeleton, it is definite, reasonable and oomplebe, 
R. right^asa co-parcenaiy body might naturally accept as ample 
nroteofeion against tho incursion of stangors into the village. In the year 
1833 there wore only four co-sharers in tbe village and tho object 
omption being to keep out stangers, this object would be attained by a 
Division that any share bolder wishing to transfer his share should offe 
ih fir^t to bis co-sharers before ho offered it for sale to a stranger , tha 
there should be grades of pro-emptors where there are only four th 

is three entitled to pre-empt, appears to mo to approach the absjird. ^ 
right recorded in tbe wajib-ul-arz of 1869 is a modifioation of the rig 
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previously recorded. According to* it a share-holder wishing to sell his 

share must orter it first to near co-sh’irers, then to other oo-sharers, AUQ. 11« 

before he couid sell to a stranger. A custom to be binding must be un- — 

altered uniform, constant and definite. If the settlement of l833 recorded 

a custom, then it appears to mo that the co- sharers in the village at the 

time of the later settlement of lb79 must be deemed to have abrogated it 33 A. 19623? 

and to have adopted by agreement the right of pre-emption which is 

recorded in the later wajib-ul-arz as more suitable to the then existing ** ^ 

conditions of the village. There are ten signatories to the wajib-ul-arz 

of 1869 and in the preamble to the wajib-ul-arz is the statement on 

their part: — “We write out the following conditions and shall act 

up to them.” it seems to me highly probable that at the time of 

the settlements the co-sharers agreed among themselves as to the nature 

of the right of pre-emption which they desired to have recorded and 

communicated their wishes to the settlement Officer or some subordinate 


official charged with the duty of coileobing information for the 
preparation of the settlement and consequently we have different 
rights recorded in the two settlements. The variance in the rights 
as defined in the two wajib-ul-arzes leads me bo the conclusion that 
the right recorded in 1869 cannot be treated as a right existing [201] by 
custom. This view is consonant with a number of unreporbad deci- 
sions of this Court It was urge! in the course of the arguments that only 
rights existing by custom are recorded in wajib-ul-arzes, bub this does nob 
appear to mo to have boon the case, lb is common experience that agree- 
ments of the co-parcenary body as well as cu-boms are constantly recorded 
in wajib-ul-arz 0 s. We should bo closing our eyes bo realities if we failed 
to recognise this. We find that in Thomason’s Directions bo Settlemont 
Officers of the year 1858, Settlement Officers were enjoined to record 
“ an agreement of the community as regards the pre-emption of shares.’* 
As to this Rogulabion VII of lb22 may also be relied on (see section 9). 

Many cases have come before the Combs in which the solo question 
was whether the record of a right of pre-emption m a wajib-ul arz was a 
record of a custom or a conoracb. This que^^tion occupied the full Dench 
which determined the ca«e of Tshri '^tng^ v. G<xnga (1) anl also the 
attention of a Full Bench in Dctlganjan Singh v. Ka ka Singh (2). 

Id addition to the wajib-ul-arz of 1869 the plaintiff relied upon a 
decree in a pre-emption ?\ub. No rehaoce was placed upon this decree in 
the arguments before us. lb was pa sed in January. 1888. If at this date 
the settlement of 1809 was in existence, this decree would be a colourless 
piece of evidence as during the settlement of 1869 a right of pre-emption 
did exist either by contract or by custom. 

I would dismiss the appeal. 

Knox, T. — Mu^ammut Ketuvaji Dubain instituted a suit in the 
Court of the Subordinate Judge at Gorakhpur, in which she sought to 
enforce a right of pre-emption in ro'^pect of a 5-anua 1 pie share in mabal 
Deoria, pargana Salompur, %vhich a certain Jaoki Prasad Singh, share-holder 
in the samo mabal, '-‘old on the I9th of April. 1907, to Pahalwan Bbagafe 
and certain other Bhagats, resident' of mahal Bairona, hereinafter ^tyiod 
in this judgemoub as “ the Bliagabs. * She arrayel as defendants the 
Bhagats vendees and I5abu Jauki Pra al Singh the vendor. She ba-^ed 
her right upon a custom of pre-ompbtou which i« dti-^cnbed in the plaint 
as having of oil been curroub in mahal Deoria. [202] This custom, she 


(1) {lS80i I fj. H. 2 All. 877. 


{2j (1899) I. U R. 22 All. 1. 
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da^cribes in the plaint thus : When a share is to be transferred, the 

CO- sharers m the mahal have a preferential right to parchse it as against 

b 0r^ * * 

It; is common ttround to both parties that the plaintiff is a share- 
boMer in mahal Doorm, an i that tne defen Unts bnagats are strangers. 

In support of her olaitn she filed and proved : - 

(1) A copy of a decree in case No. 302 of 1887. decided on the 25th of 

January* 1883. by the Munsi( of Deoria. 

(2) A copy of an extract from a wajib-ul-arz of iooy. 

“ The Bha jats” defended the suit. No defence appears to have been 
filed hv Babu Jauki Prasad Singh. In the written statement filed by the 
Bhagats ” they sot out that the custom of pre-emption is not current in 
the villaoe They rai-^ed certain other plea^, but we are not concerned 
with those is tins appeal. In support of their written statement the 
Bhad-its " filed one coli^ary document, a copy of an extract of the 
arz of 1833 prepared under Regulation Vil of 1822, and bearing date 29th 
June. 1839. When Bling it. they steed that tuey tiled it to show that the 
wajib-ul arzof 1839 was in the form of a contract. (Sea paper No. 20, 

^The learned Subordinate Judge framed no less than 6’® b"" he 

J f Jinrm thp first of the five issues and held that the 

custom of pre-emption duf nob exist in the vitlage. The reason for this 
« I ^ V fV,n^ rtiven ♦ The language used m the wajib-ul-arz of 1833 
cfearl’y 'showed that the ight of pre-emption recorded m it was founded 
on contract and not on enstmn.” He arrives at this finding because - 

(1) The ri»ht recorded in the wafib-ul-arz of 18^ must baveoontmU- 
If I.V farm nf fchc cettilomoot and conseciuently the entry in the wajib 
od for e% 0 garded as a record of custom. In support of 

"hirv-ow \T JoTli unreported ruling of this Court - Babu Jhinku S,n,h 

^ ^WTho Uneiiage of the wajib-ul-arz of 183 ) diffe-s from the lanuauga 

r d'm sirtlU'de'au t^^^^^^^ the remark that 

no iLtanoe was not sufficient to establish the alleged custom. 

Tbe Dis r^t . Judge th-fc used in the 

appeal, agioec language of a contract. He allows that if 

wajilviiharz of construed as a record of 

tho wajih-u arz 0^869 Jo that it cannot be anything but a 

onst-.„m. iu ■ o reasons for his holding this view are the same rea- 

coubraj; and tl o JO roj^ learned Snhordmabe Judge. 

=ons 'hron.iht her appeal to this Court. In consequence 

The plai J J ^ "urt'in Hub Ud ‘T^wari v. Ganoa Sah. f3j the 

of the decision o d -^ ^ question 

app-al „-ifler is whether tlie plaintiff has or has not proved 

rvhioh we ^f' rc empt, on in mahal Deoria, pargana Salem- 

‘”'^^’"‘’?,rJt.ion rai od i= a question of no small importance, and, so 
pur. The 9 g I teel that it cannot be dismissed by simple 

far as I am cj ^ tiie Ian ungo co dainod in one wajih-ul-arz 

rcfcr^ucf^ '•*’ Wit.'' — - 

»• • irT.rir.nt thf* rccorl of richt« prop itod under the setblemenS 

(2) 6. A. No. 97 of 1907. 
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differs from the language contained in another wajib-ul-arz appertaining 
to the same mahal. 

In the pro-^ent oa'e n'^ither of the Courts below have really look< d 
into the merits of the case put before them. They have decided the qu s- 

bion as to whether the custom of pre-emptioa does or does not exist in 

mahal Deoria, (I) upon the strength of certain words contained in the j. jj’ 0 go ^7 
wajib-ul-arz of 1833. which, it appears to me, they have misunderstood, i040. 

and (2) by applying, as though >b hal the force of a touchstone, the ques- 
tion : “Is the language contained in the two wajib-ul-arzes al<ke or 
different ?“ The learned District Judge appears to have had some searchings 
of heart about the matter in his mind, for he writes that bad the wajib-ul- 
arz of 1869 ttood alone, he would have construed it as evidence of custom. 

I propose first to deal with the criticism addressed by the Courts 
below to the language of the wajib-ul-arz of 1833. 

In the first place the learned Subordinate Judge, although he appears 
to quote the ipsissitnci vo>rba of the wajib-ul-arz, does not ^2043 reproduce 
them accurately. The opening words of the wajib-ul-arz of 1833 run as 
follows : — 

We, Ajudhia Dube, Beni Madho Dube, Dal Behari Dube, and Kura 
Mai Dube, birt-holders of mauza Deoria, tappa Bairona, pargana Salempur, 

Majhaul), do declare as follows : — 

“The aforesaid village, which is our sncoctral “birt” has been settled 
with as such, under Begulation IK of 1833, and the regulations {mura- 
tiba) relating to the settlement have been settled. Therefore, we execute 
this wajib-rif-aTZ (village administration paper) before the sarkar and hav- 
ing fully understood it, accept the following regulations as binding upon 
us.” 

The concluding wo^'ds are : — “ For this rea^^on we have written this 
iqrarnama (d( 5 ed of ratification'' that it may bo of use at the proper time.” 

There is nothing in the preamble which corrospouds to the words used by 
the learned Subordinate Judge “ agreed to bo bound by them.” and I 
altogether differ from him in the translation which he gives to the word 
iqrarnama. It appears to me to have been too easily taken for granted in 
some cases that the word iqrar contains in it of necessity any idea of 
contracting, and that an iqrarnama of necessity contains any idea of a 
deed recording a contract I have consulted various dictionaries, the well- 
known Qamus of Froytag, Kichardson’s Dictionary and others, and in none 
of them is the meaning "agreement” given as one of the first meanings of 
the word tqrar, Mv view of the word iqrar, and I claim it is amply 
borne out bv those autiioritios, who are entitled to great weight, is that it 
stands for "ratification.” “profession.” A very common u^o of the word in 
our Courts is where it stands in the oath address© 1 fco a witness and again 
in the confession made by an accusod person of some wrong done bv hdn. 

The witness does not orntract with Almighty God but he profosss?; bol’ore 
Almighty God that he intends to tell tlie truth, etc. The accused per 'on 
does not contract with anyone, hut he ratifies, professes, or aoknow'oh^es 
that he has done <^omethlng. In this connection it is interesting to note 
that in the translation authorized hy Government of the Contract Act of 
1872, the word contract is never connoted by the word {iqrar) ; this 
word is nob bo bo found in any part of the Act. If we get rid of this mis- 
taken idea of the moaning of the word iqrar and read the [2083 extract of 
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the wajib-ul-arz of 1869 naturally, ib runs, so far as the question of pre- 
emption is ooncemed, thus : — 

10. Method of sale and transfer of the whole or part of a share of 
shareholders. — Whoever amongst us wishes to transfer by means of sale 
or mortgage the whole or a portion of his share, ib is inoumbenb (lazim) on 
him that he give notioe to bis co-sharers in the village and sell or mort- 
age to him (sic) at the price fixed and if any one without notice bo the co- 
sharers of the village transfer his share to a stranger the transaction will 
nob be lawful." and the ratifying clause ends thus : — 

Therefore we have written this ratification in order that it may be 
useful when the time comes.” 

I have consulted the wajib-ul-arz of 1833 in the original and I see 
nothing whatever in the language of it from first to last to justify the 
inference that it is a record of contract. As there is nothing in the 
language of the wajib-ul-arz of 1833 from which we must necessarily infer 
that it is a record of contract it is well to look at the case as it stands 
between the parties The plaintiff comes into Court upon a custom, the 
existence of which she claims to prove by an extract from the w«jib-ul- 
arz of 1869, and by a decree recognising that in the year 1888, according 
to the fact stated in the wajib-ul-arz for 1869 the custom did exist in 
mahal Deoria. There is nothing in the language of the wajib-ul-arz of 
1869 which would militate against the idea that it records a contract, and 
it is corroborated by the decree. Against this evidence, which would be 
sufficient to establish the custom if ib stood alone, cf, Majidan Bihi v. 
Sheikh Hyatan (1^, the Bhagabs pub forward an extract from the wajib-ul- 
arz of 1833. Is this extract any longer of any value as evidence to con- 
tradict and rebut the evidence contained in the wajib-ul-arz of 1869 ? In 
answer to this I hold, first, that there is nothing in the language of the 
wajib-ul-arz of 1833 which points to the right therein recorded being a 
right based upon contract. Ib follows therefore, that the first of the 
reasons given by the Courts below for their finding falls to the ground. 

The second reason given by them opens up a more difficult question 
and requires some consideration both of the origin of [ 206 ] the customs 
of pre-emption in Hindu villages (mahal Deoria is a villarre of which all 
the co-sharers have been for a long time pash and are still Hindus) and of 
the sanction which the law confers upon records relating to pre-emption 
contained in a wajib-ul-arz prepared under the authority contained in 
Regulation VII of 1822. 

From the copies of the wajib-ul-arz filed in this case and from copies 
of the wajib-ul-arzes which have been before this Court there is prima 
fads evidence that a u^age or custom did prevail in some of the villages 
of pargana Salempur, whereby a co-sharer intending to effect a transfer 
hod to give notice of the intended transfer to his co-sharers and to sell to 
them in preference bo a stranger at the price fixed upon for transfer. 

In 1822 the Government in Regulation VII of 1822 expressed ib as 
their wish and intention that in revi^^ing the existing settlement of Gorakh- 
pur, the efforts of the revenue officers should chiefly bo directed to any 
general and extensive enhancement of the juma, bub to the object of equa- 
lizing the public burdens and of a'^eertaining, settling and recording the 
rights, interests, privileges and properties of all persons and classes owning, 
occupying, managing or cultivating the land, &c. They desired also ^at 
the proceedings hold and the records formed by th e Colleobors, when 

(1) Weekly Notes, 1897. p. 3. 
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making settlement or otherwise specially employed in conducting inquiries 
of the above nature, should be such as that all demands, claims and suits 
may be adjudged and determined according to the tacts therein stated un- 
tit the same shall have been formally altered or it shall be shown by the 
result of a full investigation in a regular suit that the proceeding or record 
of the Collector was erroneous or incomplete. In order to carry out their 
wish and desire they enacted (section 9) that it shall be the duty of 
Collectors and other officers exercising the powers of Collectors ’ on the 
occasion of making or revising settlements oi the land revenue, to unite 
with the adjustment of the assessment and the investigation of the extent 
and produce of the land the object of ascertaining and recording the 
fullest possible information in regard to landed tenures, &o. For tbis 
purpose their proceedings were to embrace the formation of as ac- 
curate a record as possible of all local usages connected with [207] 
land tenures, &o. In prosecuting these inquiries. Collectors were given 
the power of summoning witnesses and examining them on oath. 
If any doubt exists as to the exact meaning of these words and as to whe- 
ther they embraced the inquiry into and judicial decision by Collectors 
on such questions as to the existence of a usage or custom of pre-emption 
that doubt is resolved by a reference to the tamous Circular no. 1, which 
the Board of Revenue issued on the 9th April, 1839, and the appendix No. 
XIXl, in which a sample is given as to how a right of pre-emption should 
be entered in the wajib-ul-arz. (Four Circular Orders of tht> Saclar Board 
of Revenue, Allahabad, 1839 to 1811, reprinted Calcutta, 1861 see pages 
55 and 96.) 

The intention of the Regulation was that tho inquiry into these 
entries should be such that all suits may be adjudged and determined 
according to the facts therein stated until it should be shown that the 
proceeding or record of tho Collector was erroneous or incomplete. 

Theio is nothing in Regulation Vll of 18.2 which authorized Collec- 
tors to record contracts regarding landed tenures. It is only right to in- 
fer in tho absence of proof to tho contrary that they recorded only local 
usages, i. e., such usages as had the sanction ot custom. 

As has been seen above, provision was made for correction of in- 
complete entries or of any errors that might exist. The tirst settlement 
conducted under Regulation Vll of 1822 in Gorakhpur came to an end 
just before 1857. 

Prepaxations for tho next settlement, also conducted under Regula- 
tion Vll of 1822, so far as pargana Salempur was concerned, were reopen- 
ed in 1859-60, and mabal Deoria, as the wajib-ul-arz shows, was settled 
in 1869. 

Just before this date the Board of Revenue had issued their Circular 
no. 24 of 1868, dated the 9tb of December, 1868. This Circular had 
special reference to the formation of the record ot rights. The attention 
of Settlement Officers was recalled to the Directions to Settlement 
Officers, which call the attention of Settlement Officers to the fact that (i) 
the formation ot tho record of rignts is a judicial act (p. 21), Ut) the object 
of his investigation is not to create now rights, but to deUiio tboBo that uxibt 
(p. 46j, [208J that completeness of record can only ho in^aureJ by great 
vigilance on his part. The villagers are themselves reluctant to lay open 
to public scrutiny the internal economy of thoir village. They are distrust- 
ful, and slow to appreciate the motives which lead to the inquiry. The 
strong, the crafty, and the dishonest wish to avoid a proceeding which will 
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tie their hands, and close every door against future enoroaohment and 
intrigue. Again the process is a laborious one, which the persons employed 
in the formation of the record are apt to slur over. Each peculiarity of 
the tenure probably has to be elicited by repeated questions, and the ex- 
pressions Co 06 very carefully adjusted so as exactly to meet the case 
i.p. 70) and [iv) that the record of rights is not to answer a temporary end, 
or bo exhibit, as in the case of assessment, to the satisfaction of superiors, 
that a certain operation has been judiciously performed. The record is to 
be permanent, it is to be as it were the charter of rights, to which all 
persons, having an interest in the land, or seeking to acQuire suoh interest, 
are bo appeal. It is bo be the common book of reference to all officers of 
Government in the r transactions with the people — to the Collector, to the 
Magistrate, and above all to the Judge Ip. 7i). 

That in the second chapter should be recorded under paragraph 14 
the custom relating to pre-emption. They dwell upon the extreme im- 
portance to the people of a caretully prepared record of rights and upon 
the necessity of the Settlement Otiioer confining himself in the wajib-ul- 
arz to a record of the usages and customs which they find to be actually 


in existence. , ^ , v -j i. 

Lastly, they direct that the greatest care should always be paid to 

the atcestation of the khewat and wajib-ul-arz. The presence of all parties 
interested should be secured, and the papers carefully read over and ex- 
plained to them, when possible, by an English officer. Each record of 
rights should bear at the foot a note by the attesting officer showing the 
date and place of attestat.on. and the names ol the parties present. This 

should be signed in full by the attesting officer. . . u 

Such was the law and such were the instructions under which 

this waiib-ul-aiz was prepa.ed. It was attested on the 30bh of 
Siutember io69 and the attesting officer has signed the attestation. 
[•Z09j The officer was Eai baldeo Lakhsh, a Deputy Collector of eleven 

years^ sta^n^du^^^ through this wajih-ul-arz in the original, and 1 can find 

m it none of those lanoy entries which are said to exist in certain uja;»o* 
ul-arzes it is divided into four chapters. The first chapter is headed 
“ Chanter 1, an account and description of the mahal and of possession 
therein ” Chapter 11 is headed “ Uaquq baqtmanda bahamt htssadaran 
-the rights which remain m existence among the share-bolders.— and m 
the 14th paragraph of this chapter, just where we would expect bo find it. 

comes the hansjer of the whole or part of the share of 

rn <iharers If any one of us wishes to transfer the whole or part oi 
his share by sale or moitgage. he is bound to give information to his oo- 
sharers in the village and sell or mortgage to him for the price faxed If 
any one transfers bis share to a stranger without giving information to the 

r-n sharers in the village, the transfer shall bo invalid. 

The ratification clause ruus as follows The persons wbosesig- 

naturefare ^o heiowi,.a separate yubkar of to-day's data aokeow- 
the accuracy oi all the paiagraph^ ol the waj b uL-urz pabbidari. 

^ l-oUowiDg the well-kuown lUlo Own. a prwsumuntur rite ei _ 

teres^eaCLa aonec ptobeiur comrartwm -1 hold that wo have bo p 

t,ume rega^dmg^bhis^^^^y (earned the record of 1869 was properly 

appointed and duly authorized so to act, 
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(II) thalj in iihe formation of this record of rights he held a judicial 
inquiry oo the spot regarding the various matters co itained therein, 

(III) that in the absence of proof to the contirary credit should be 
given to him for having acted with honesty and discretion within the 
limits of his authority, 

(IV) that wherein his record differs from the record of 1833, he made 38 A. 196= 
complete what he decided was incomplete and corrected what he found to 7 1. 0. 

be incorrect in his predecessor’s record, A.L. J. 0 . 

(V) that facts without proof of which the finding as to the custom of 
pre-emption could not have been found and recorded £21^] were proved 
at the inquiry. Sea Bex v. NoUingkam Old Water Works Coy. (1). 

My attention has now been called to various rulings in which this 
Court has held that variation between the language contained in two 
wajib-ul-arzes drawn up under Regulation VII of 1822 is inconsistent 
with the ezistence of a custom. One such ruling is Bam Prasad Misir 
V. Babu Mahadeo Misir (2). The attention of Mr. Justice TudbaIiL who 
decided this case was not apparently drawn to the force given by Regu- 
lation VII of 1822 to records made under that Regulation. He even allows 
that the agreement before him may have been possibly an agreement to 
abide by old existing customs, but the document? do not show this. May 
not the answer ho this be that the docjments were drawn up under the 
Regulation and there was no necessity to show that they recorded old 
customs as still existing? 


It is now time to turn to the record of the case and see what, viewed 
from the above standpoint, is the exact position of the contending parties. 
It seems to me that we are nob concerned with the question how the right 
arose. This suit has so far as this question is concerned, to be adjudged 
and determined upon evidence which bears the stamp and impress of 
being a careful and honest record of a custom of pra-empbicn. The opposite 
side might have produced evidence to show that the record was carelessly 
or dishonestly prepared or that the custom recorded has fallen into desue- 
tude and no longer exists. Nothing of the kind has been shown. They 
merely produce an extract from the wajib-ul-arz of 1833, in other words 
they produce the presumably incomplete or incorrect record in answer to 
the presumably complete and correct record. I would decree this appeal, 
reverse the decree of the court below, and return the appeal, through the 
District Judge, to the court below, i.e. Subordinate Judge, with a direction 
that it be re-admittod on the file of ponding suits and disposed of accord- 


ing to law. 

Chamier, J.— This appeal arises out of a suit brought by the appel- 
lant for pre-emption of a share in a village on the basis of [2l1] custom. 
The appellant relied, in proof cf the custom, upon a decree obtained by 
another person in 1 888 for pre-emption of a share in the village and upon 
the wajib-ul-arz of the village prepared at the settlement of 1859-1869, 
The respondents, the purchasers of the share in suit, who are complete 
strangers to the village, denied the custom and produced an extract from 
the wajib-ul-arz prepared at the “^ettlemenb of 1834-1842. In this and 
many other oases the earlier sobfclomont has been referred to as the settle- 
ment of 1833, bub it appears that that settlement did not begin bill 1834. 
The wajib-ul-arz of the earlier settlement produced in the present case 
was completed, if not prepared altogether, in 1839, The opening clause 

~ (1) (18S7) A.^nd E. 735. 12th o! August, 1909, 

(2) S. A. No. 37 ol 1909, decided on the 
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of ib contains the following words : — " The settlement has been made 
according to Regulation IX of 1833, therefore we write this wajib-ul-arz 
of our own free-will and having fully undersLOod it, we accept the matters 
stated below as binding upon us " {^maratih zaii khuihi se apne upar 
manzur karte hain). The heading of the clause rela .ing to pre-emption 
is “ Mode of sale and transfer of the whole or part of the share-holders,*' 
and the clause itself runs as follows : — "Whoever amongst us wishes bo 
transfer his share in whole or in part by sale or mortgage is bound to 
inlorm his co-sharers and to sell or mortgage to him (sm), at the price 
fixed. If any one transfers his share to a stranger without informing his 
00 -sharers, the transfer will nob be valid.*’ Tne concluding words are, 
“ therefore we have written this iqrarnama that ib may be of use at the 
proper time." Paragraph 14 of the wajib-ul-arz of the latter settlement, 
which is in the chapter relating bo “the remaining rights of the co-sharers,” 
is headed “ Pre emption and transfer by gift and the disposal of property 
in charity, &c.,’’ and the relevant portion runs as follows ; — “ In case of 
urgent necessity every co-sbavor has the right bo transfer his share record- 
ed m the khewat ; near co-sbarers and other pattidars will have the right 
bo pre-empt, the nearer being preferred to the more remote — tarjih ba 
lihaz madarij qarib. The courts below have dismissed the suit. The 
lower appellate court has held that the earlier wajib-ul-arz recorded 
a contract for, nob a custom of, pre-emption *, that as pre-emption depend- 
ed upon contract, not custom, between 1833 and 1869 (he assumed 
[212J that the earlier wajib-ul-arz was prepared in 1833) there cannot 
have been a custom of pre-emption in 1869, and that if the earlier wajlb- 
ui-arz was a record of custom there were differences between the customs 
recoided in the two wajib-ul-arzos and thoreforo that custom was uncertain 

and could nob bo enforced. . 

Tins appeal has been referred to a Full Bench in consequence of 
the many conflicting views which have been expressed regarding the pro- 
per metiiOd of construing the wajib-ul-arzes prepared at the settlements 
of the Gorakhpur district mado in 1834-1812 and 1859-1869. The learned 
vakil lor the respondents contended that a number of recent decisions of 
this Court have established a cursiis curicc which we ought not to disturb. 
Decisions resting upon the construction of documents couched in different 
language cannot ordinarily bo said to conflict with each other, bub there 
has, 1 "^tbink, boeu a real conflict of judicial opinion in the ijre-empbion 
cases from the Gorakhpur district, notwithstanding that the language o£ 
the different wajib-u!-arzes produced has not been the same in all oases. 
The cases which 1 have been able to find fall into five distinct classes, 
namely. (I) those in which the wajib-ul-arz of the later settlement has 
been accepted as sufficient evidence of the custom therein set out on 
the ground that the custom may have sprung up since the wajib-ul-arz ot 
the earlier sobblomenb was prepared, e. g., Gokul Ditchhit v. MaMshr* 
DUchhit (1) and tarbhu Natk v. Thaktit (2); (II) cases m which the 
differences between the clauses relating to pre-emption in the earlier ana 
later wajib-ul-arzes havo been disregarded or bold to be unimportant ana 
the later wajib-ul-arz has been accepted as a correct record of the cus- 
tom; (111) cases in which it has been hold that no valid custom has bean 
proved Cibber, (n) because the earlier wajib-ul-aiz was a record oi a 
coutiacb, as shown by the use of the words iqvar or tqrarnavia ox other 
similar words, which were held bo indicate that the persons who si&nea 


^1) Weekly Notoe, 1905, p 


26 . 


(2) S. A. 807 of 1907. 
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the wajib-ul-arzes had "agreed " to what was entered in ifci or (6) beoause 
there was a difference between the earlier and later wajib-ul-arzes, e g , 
Phallu Bam v. Sheo [213] Barak (1). Dharam v. Tahal (2). A'dlakh v. 
Bhawam Din (3). Shtam Lai v. Jadunan Jan (4), Mahahal Bai v. Ram 
Bhabut (5), Muhammcid Khan v, Ilahi Bakhsh (6\ Ram Prasad v Tdaha^ 
dso Prasad (7); Ucldco v. Wazir B.han (8) and Manraj v. N'lsiriillaK (9); 

(IV) oases in which the court has held that the earlier wajib-ul-arz was 
like the later wajib-ul-arz, the record of a custom, notwithstanding the use 
of words indicating assent or agreement, and that the earlier wajib-ul-arz 
recorded the custom in brief and general terms, while the later one set it 
out in greater detail and there was no real conflict between the two, e g. 
Eab Lai v. Qang i. Sahai (10) and Bahai Bai v. Suhh Uo Prasad (11), and 

(V) oases in which one or both of the wajib-ul-arzes differed largely from 
those generally met with in the district and there were special reasons for 
deciding for or against the custom set up which do not exist in the present 
case. In all the cases of the first four classes which I have seen the court 
had before it an extract from the wajib-ul-arz of the settlement of 1834- 
1842 and an extract from the wajib-ul-arz of the settlement of 1859-1863. 
The former gave the right of pre-emption to co-=harers without more, and 
the latter provided for two or more grades of pre-emptors. the right being 
given as a rule first to near co-sharers, next to co- sharers in the ‘^ame 
thok or pabti and lastly to other co-sharers in the village. The reason 
given for the decision in any of the oases in the third class are applicable 
to all of them notwithstanding the difference in the language of the wajib- 
ul-arzes with which the court bai to deal, and it is upon decisions in ca^^es 
of this class, of which there have been many lately, that the learned 
vakil for the respondeuts relied as establishing ^ cursusvnri(p, which should 
not be disturbed. It appears to me that the views expressed in them 
must sooner or later put an end to suits for pre-emption on the basis 
of custom entered in the wajib-ul-arz not only in the Gorakhpur dis- 
trict but in other districts also. In fact decisions in oa<^es of this 
class have already been applied to oases from the Meerut and Aligarh 
[214] districts and probably to others also. It is a significant fact that 
learned Judges when dealing with pre-emption cases from the Gorakhpur 
district have almost invariably referred to decisions in other ca^es, though 
insisting that each case must bo decided with reference to the particu ar 
wajib-ul-arzes before the court. The truth is that there are two questions 
which arise in all these cases, namely, the effect to be given to words 
indicating that the malguzars have assented to a wajib ul-arz or that they 
are bound by it and the importance to he attached to differences of a well 
defined nature between the wajib-ul-arzes of the two settlements. 

It ceems to me tliat in construing a wajib-ul-arz one must have 
regard to the document as a whole and bear in mind the law and instruc- 
tions, if any, under which, and the circumstances in which the document 
was prepared. The present District Judge of Gorakhpur has in more than 
one case complained of the difficulty of construing short extracts from 
wajib-ul-arzes. In the present case the complete waj h-ul-arzes of both 
settlements are before us. The wajib-ul-arz of the settlement which was 
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made between 183^ and 1842 was prepared in accordance with para* 
graph 9 of Regulation VII of 1822, which I may note was not 
touched by the later Regulation of 1833 mentioned in the wajib-ul-afz 
so far as our present purpose is concerned. The Regulation of 1822 Imposed 
upon Settlement Officers the duty of ** uniting with the adjustment 
of the assessment the object of ascertaining and record- 

ing the fullest possible information with regard to landed tenures and 
the rights, interests and privileges of the variousiclasses of the agricultural 
community," and their proceedings were to "embrace the formation of 
as accurate a record as possible of all local usages connected with landed 
tenures" and the information collected was to be so arranged and 
recorded as to admit of immediate reference thereafter by courts of judica- 
ture. In the case of L/ehrdj Kocr v. MoJipdl bingh (1) their lordships of 
the Privy Council hold that a custom relating to the mode of inheritance 
was a usage of the kind which the Regulation required the Settlement 
Officer to ascertain and record, and there can be no doubt that a custom of 
r215J pro'omption was also such a usage. Executive insttuotiocs were 
issued by the Board of Revenue from time to time. The instructions m 
force at the date of the preparation of the wajib-ul-arz of the earlier settle- 
ment in the present case, and they are the earliest instructions which 1 
have been able to find, are contained m the Board s Circular of 1839, 
which laid down that one of the records of the settlement file was to be 
She engagement Uqrarnama) entered into by the 'malguzars and oo-parce- 
ner^ This engagement was to show the amount of Jama agreed to and to 
be a general record of liabilities, privileges and interests attaching to each 
member of the community. Among other matters, it was ^w the 
division of the jama among the members of the community, the mode cl 

collecting village expenses, remunerating ohaukidars. and patwaris. the 

selocttion of lambardars. and generally all other municipal “"^e“e°t= 

marip at- fche Settlcmenfe, and the document; was to be signed by fche parties 

rTeeted therelfy in token of their assent to it. The Board f ^claimed an, 

des=re to bind Settlement Officers to adopt any particular form, but th y 

Sve a sample form in the appendix and th y said that engagemen 

Lv-d not. be drawn out to an unreasonable length so as to exhibit m deta 

all tbe information oolleoted. The sample form is very brief. 

rrihed as an .crarnaOTa and one clause in it runs as follows ;— If any 

co.sharer desires to .ell or pledge his share and all 

fr^hake ib he is ab liberty bo sell or pledge it bo an outsider. it wo 

appear from bhi^ that the revenue authorities intended that 

Xemption should be recorded in brief and general terms. Neit^^he 

Leulation nor the circular says a word about contracts 

On the other hand, it is notorious that a custom of pre-emption was very 

Common It will bo observed that the clause relating to ^ 

the earlier settlement which not 

(1) (1879) I. li. R. 6 Gal. 744. 
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oo-«!har 0 rs. The wajib-ul-arz of 1869 also prepared in pursuance of 
Begulabion Vfl of 1822, but in fche moanbime the Board of Revenue had 
issued fresh ia^bruct'oni as to the oompdat on of settlement files. A.t the 
time when the wapb-ul-arz of 18 >9 was prepared, tbe instructions in force 

were contained in the Board’s Circular No. 24 of 1863. In paragraph 9 

of it they say that the wajib-ul-arz should be a record of the customs and 33 A. 196=7 
usages prevalent in the estate. In paragraph 17 they say that it is not 
their intention to prescribe a form of wajib-ul-arz which is to be undevia- 
tingly followed by all Settlement Officers, but they wish to impress on all 
officers the extreme importance of a carofuUy prepared record and the 
necessity of their confining themselves in the wajib-ul-arz to a record of 
the usages and customs which they find to bo actually m existence. In 
conclusion they say that the greatest care should be paid to the attestation 
of the khewat and wajib-ul-arz. The presence of all parties was to be 
secured and the papers carefully read over aud explained to them. These 
instructions show very clearly that Settlement Officers were enjoined to 
record customs, nob conbraabs, in matters like pre-emption and that much 
more detailed information was required in 1868 than in 1839. Attached 
to the circular of 1868 was a skeleton form of wajib-ul-arz paragraph 14 of 
which is headed. " The custom relating bo pre-emption” and provides for 
several grades of pre-empbors. The history of the preparation of these wajib- 
ul*arz0S shows that there is a strong presumption that what is entered in 
them regarding pre-emption is the record of a custom. Wo have all of us 
seen wajib-ul-arzes which contain provisions which ought not bo be in 
them. In some, no doubt, language may be found which shows clearly an 
attempt to create a right of pre-emption. In others there is an obvious con- 
tract between the co-parceners for a right of pre-emption. Bub whore the 
contrary is not shown, a provision in a wajib-ul-arz relating to pre-emption 
should bo presumed to be the record of a custom, and this rule has been 
affirmed repeatedly by this Court. In all the cases from the Gorakhpur 
district in which the wajib-ul-arz of the earlier settlement has boon held 
[217] to bo evidence of a contract for pre-emption the preamble or 
opening clause or the last clause has contained some such words as “ ham 
igrar kartti hain, ” ” ham paband rah^ruie ” or “ ham kvrband rahenge” 

In the present case the words are “ ham maratib zail khushi se apne upar 
manzur karte hain-'' In the form given in the Board’s Circular the 
words are a good deal stronger ; they are “ hatnslim sharait zail iqrar 
karU ?iam,”"yob it is certain that the Board never intended that a con- 
tract of pre-emption should bo recorded. The word iqrar does nob 
necessarily mean contract. In the sample forms it means no more than 
declared assent. Within cortaio limits the exact form of words used in 
the opening or attestation clause is immaterial. The form was prepared 
by officials and the words iqrar, manzur and so forth were intended to 

show that the malguzars admitted that the record which they were sign- 
ing was correct and binding upon them. It appears to me that bo hold 
that words in a wajib-ul-arz indicatin : a'-^ent or acknowledgment by the 
malf»uzars arc sufficient to ^how tlvib the malguzars entered into a con- 
tract with each other regarding pre-emption is to disregard the whole 
history oE the preparation ot \vajiV)-ul-afzes. 

Starting’ with the pro-umpbion thab the intention was to record an 
exis ting custom I consider that words like iqi ar karte hain, or manzur 
karte hain, or pahand rahennr or the hko are entirely insufficient by them- 
selves to rebut that presumption. It would have been a difficult matter 
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to get the malguzars all over the district to agree to the creation of a new 
right, but easy to get them to assent to the record of a notorious and ex- 
isting custom. As Aikman, J.. observed in the case of Baldeo Sahai v, 
Nagai Ahir (1), malguzars could agree to observe an existing custom as 
well as enter into a new contract. 

The earlier wajib*ul-arz in the present case was signed by only four 
persons, but this does nob appear to be sufficient reason for holding that it 
is a contract, not a custom, which is recorded. The construction which 
has been placed in many cases upon wajib-ul-arzes of the earlier settlement 
is due, I suspect, in no small degree to the fact that the whole wajib-ul-arz 
was not before the Court. Having carefully considered the language of 
[218] the wajib-ul-arz of the earlier settlement produced in the present 
case, I have been unable to dnd anything in it which indicates that it was 
intended to be the record of a oontiaot for pre<emption. 

It must, however, be admitted that the custom is not recorded in the 
Same language in both wajib-ul-arzes, and the question is whether it 
should on this account be hold that the custom is not certain. According 
to the decision of their Lordships in Lekhraj Kuar v. Mahpal Singh (2), 
the earlier waiib-ul-arz having been prepared in pursuance of Begulation 
VII of 1822 must be presumed to be correct so far as it g 06 <^, and the same 
presumption attaches to the later wajib-ul-arz. If the case rested here, I 
should have been disposed to hold that the later wajib ul-arz should 
prevail having been prepared at a settlement made by way of revision of 
the previous settlement. One of the avowed objects of the later settle- 
ments was to correct errors and make good deficiencies in the old record. 
The whole sottlement record of 1839 is brief compared with that of 1869. 
The Board’s instructions in 1839 positively discouraged the recording of 
elaborate details. But further it appear to me that there is not necessarily 
any contradiction between the two wajib-ul-arzes with which we are 
concerned in the present case. The earlier gives the right of pre-emption 
to co-sharers as also does the later. It is incontestable that if the earlier 
wajib-uI-arz worotbe only record of the custom the appellant might prove 
by oral evidenco that in case of competition between co-sharers, the nearer 
co-sharer was emtitled to pre-empt. In fact it ia always open to a person to 
supplement a \^jib-u]-arz by oral evidence, and where large interests are 
at stake this isVommonly done. "Why then should not the appellant in 
the present case \o entitled to supplement the earlier wajib-ul-arz by the 
later and prepumJbly more correct one *? I entirely agree with what my 
brother KNOX laid in the case of Hub Lai v. Ganga Sahu (3) with 
reference to simiar wajib-ul-atzes. The earlier one records the custom 
in brief and g^oral terms. The later one goes more into details. 
It is more comj^ete, and this is exactly wbat one would [219] ex- 
pect.” The wor^ later wajib-ul-arz ” in case of urgent neces- 

sity ” may bo disiGgarded. They have no bearing upon the question 
of pre-emption. iJis notorious that the records of the earliest settlements 
wero often found fe J b® unsatisfactory and incomplete. Hence the necessity 
for the more elaborf-te records that were prepared afterwards. 

In my opinion th« rea'^ons given by the Courts below, for holding that 
the earlier wajib-ul -^2 was the record of a contract and that the custom 
set up by the appoUiut *^®®® proved by the wajib-ul arzes are in- 

sufficient, I would iallow this appeal, set aside' the decr ee of the lo v^r 

il) Weekly NofceR, P* (1910) 7 A- L. J. 519. 
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appellate court and remand the case through that court to the Orst Court 
to be disposed of according to law. 

By the Court The order of the Court is that the decrees of the 
lower courts be set aside, and inasmuch as the suit was dismissed by both 
the lower court on a preliminary point and we have reversed their deci- 
sions upon this point, we remand the suit to the Court of first instance, 88 A. 196^7 
through the lower appellate court, under the provisions of order 41, rule 23, 
of the Code of Civil Procedure, with directions to re-admit it under its ^ ^ ^ 

original number in the file of pending suits and dispose of it according to 
law. Costs here and hitherto will abide the event. 

Appeal decreed. Cause remanded. 


33 A. 219 (=8 I. 0. 788=s7 A. L. J. 1146). 

APPELIiATE CIVIL. 

Before Mr. Justice Richards and Mr. Justice Tudhall. 


Jagat Narain and another {Defendants) v. Sri Kishan Das 

{Plainti^).^ 

[25th October, 1910.] 

Act No. IX of 1872 {Indian Contract Act}t section 80 — Contract collateral to a wagering 
contract yiot unenforceable. 

Wheifi an agent has inoucced losses on behalf of his ptinoipal he is not dis- 
entitled to recover as against the principal by reason of the contract in respect 

of which each losses were inoaried being a wagering contract, Shtbho Mai v. 

Lachnian Dai (1) followed, Thacker v. Hardy <*2) cefetred«to. 

[Fol. 86 All. 426; 73 I. O. 477=45 All. 503.] 

Q220] The plaintiff in this case conducted certain transactions a*s 
agent for the defendants for the sale and purchase of silver bars. These 
transactions resulting in a loss to the defendants, they drew certain hundis 
in the plaintiff's favour. The plaintiff sued on the hundis so drawn, and 
the main question raised in the suit was whether the consideration for 
them was or was not the losses incurred in the transactions above referred 
to, and if so, whether the amounts were recoverable, if, as was alleged, 
these transactions were of the nature of wagering contracts, no actual 
delivery of silver ever having been intended. The court of first instance 
(Munsif of Cawnpore) dismissed the suit. The lower appellate court (Dis- 
trict Judge) decreed it. The defendants appealed. 

Dr. Tej Bahadur Saprut for the appellants. 

The Hon’ble Pandit Swncfar Lai and Dr. Satish Chandra Banerjee, 
for the respondent. 

At the first hearing the following order referring an issue to the lower 
appellate court was passed by RICHARDS and TudbadIi, JJ.: — 

**Tlie learned Judge has decided in tbe plaintiQ's favour, assuming that the hundis 
were given for money due to the plaintiff 's by the maker of tbe hundis on a wagering 
transaction. He has arrived at tbe conclusion that the plaintifi carried on business 
in three diderent places, on tbe ground that the accounts of business transacted at 
these different places were separately kept. In our opinion tbo decision based on this 
presumption cannot possibly be supported. If the consideration for tbe hundis ‘wecc 

* Second Appeal No. 769 of 1909 from a decree of Austin Kendall, District Judge 
of Cawnpore, dated tbe iOth of May l909, reversing a decree oi Mohan Lai Hakku, 
Bubordmate Judge of Cawnpore, dated the 10th Match l9o9. 

(1) UeOl) I. L. B. 28 All. 166. (2) (1678) U B. 4 Q. B. D. 686, 
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illegal, having regard to the provisions of section 30 of the Indian Contract Act, the 
plaintiff is not entitled to recover, notwithstanding that he carried on business in 
different places under different names. The learned Judge has refrained from recording 
a finding as to whether or not the consideration for the hundis was illegal. We must 
accordingly refer the following is.sue for trial to the lower appellate court;— 

**W<i.3 the consideration tor the huudis sued on illegal, having regard to the provi- 
sions of section 3J of the Indian Contract Aot. 

**On return of the finding ten days will be allowed for filing objections/' 

The oourt below found that the bundis were executed by the defen- 
dants for money lost by the plaintiff, as their agents, on wagering con- 
tracts and on the appeal again coming on for hearing the following judg- 
ment was delivered: — 

Richards and Tudball, JJ. — This appeal came before us on the 
3rd of May 1910. The suit was one on foot of certain hundis. The 
defence was that the bundis were given for the E221] value of certain 
goods which the plaintiff failed to deliver, and that there bad been 
certain wagering contracts between the plaintiff and the defendants, and 
that the plaintiff wrongfully applied the hundis to the satisfaction, not of 
the price of the goods which had been purchased, but to the settlement 
of the wagering account. The court of first instance decided in favour of 
the defendants on the ground that the hundis represented a wagering con- 
tract. The lower appellate court, in the first instance refrained from 
going into the question ti whether or not the hundis were given in 
settlement of a wagering contract, and decided the case on the ground that 
the different branches of the plaintiff’s firm in different cities were sepa- 
rate entities, and that even if the contracts were wagering contract^, they 
were not wagering contracts entered mto with the Cawnpore branch of 
the plaintiff's bu'^iness. Wo accordingly referred an issue to ascettain 
what wa*^ the real consideration for the hundis, and whether it was illegal 
having regard to the provisions of section 30 of the Indian Contract Act. 
The finding on this issue has now been returned, and the court has found 
that the hundis represent the amount due by the defendants to the plain- 
tiff on accounts settled between them as principal and agent, in other 
words, that even assuming that the transactions wore gambling transac- 
tions in the sense that it never was intended that actual delivery of goods 
should be made, nevertheless the wagering contract was not between the 
plaintiff or the other branches of bis firm and the ^fendants, but that 
the silver bars were purchased and sold by the plamtiff from or to third 
parties as agent for the defendants An objection has been filed to this 
finding on various grounds ; but it has nob been suggested that there was 
no evidence on which the court was entitled to come to the finding at 
which it arrived. It has been argued that this finding was a new case 
which was nob pub forward at any time by either of the parties, at 
least until the issue was referred. We find, however, that in the third 

ground of appeal to the lower appellate court the plaintiff, in effect, 
took this very ground, namely, that oven it the transactions were 
in their nature gambling transactions because the delivery of the goods 
was nob contemplated, nevertbeloss, the plaintiff was 
[222] of the defendants and was entitled to recover the loss he had 
sustained. We think that the finding on the issue is binding upon us. and 
that being ?o. we are bound by the authority of the case of Shibho Malv. 
Lachman Das (1). In that case it was expressly bold that an agent who 
has paid wagering losses f or his principal is entitled to recover. 

' “ (1) (1901) I. D. B. 38 All. 166. 
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leatned Judges decided on the authority of the case ThachtT v. Mardy CO* 

This last mentioned authority was decided when the law in England in 

respect of gambling transactions was practically identical with the present 

law in this country as provided by section 30 of the Indian Contract Act. oiviij. 

The result is that the appeal must be dismissed with costs. 

Appeal dismisied, 

J. 1146. 
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APPEIitiATE CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice Karamat Husain. 

Tota Bam {Awl^eani) v. Bam Chaban (Opposite party).* 

[27th October, 1910.] 

Aci Wo. VJZI o/ 1890 <Gttard*an« and iTards Aci). section 17— Guardtan and ward 
Co»»8iderai»ons by which a court should be guided in the selection of a guardian. 

In considering the appointment of a guardian for a minor the proper test xs 
the welfare of the minor Whore the appUoanb was a distant relation of the 
husband of a childless widow of some 1*2 or 13 years of age, who was living 
happily with her father, it was held that the father of the minor widow wae her 
proper guardian. Khudiram Mookerjee v. Bonwart Lai Roy i2) referred to- 

[Ref l9n M, W. N. 661=22 M- D. J. 68 ; 26 I 0.300; 19 0. W. N. 1198=23 

I. 0. 112.3 

This was an application by ono Tota Ram asking that the applicant 
might be appointed guardian o£ the widow of one Joti Prasad, a 
some 12 or 13 years of age. The applicant was a distant relative of the 
deceased Joti Prasad. The widow. Musammat Reofci, was living under the 
care of her father Ram Uharan. The court (.District Judge of Aligarh) re- 
jected the applioatton and appointed Ram Oharan as guardian of the minor. 
The applicant appealed to the High Court. 

Babu Benoy Kumar Mukerjtt for the applicant. 

Dr. Tej Bahadur SaprUs for the opposite party. 

Knox and Karamat Hcsain, JJ.— The District Judge of Ahgarh 
had before him an application made by Tota Ram, admittedly a very distant 
relative of one Joti Prasad deceased. ^*^23] The application was to be appoint- 
ed as guardian of the person and property of the widow of the deceased 
Joti Prasad. The said widow, Musammat Reoti, is a girl of only 12 or 
13 years of age. She has been up to this time apparently in the custody 
of her father. Under these ciroumT^bancos the court below considered it 
only expedient that she should remain under that custody and nob under 
the custody of this admittedly very distant relative. On behalf of Tota 
Ram, who has appealed from the order of the District Judge refusing his 
application and appointing the father Ram Charan as guardian, our abterx- 
bion is called to the case of Khudiram Mookerjee v. Bonwari Lai Hoy (.2). 
Id that case the learned Judges hold that — under the text of Narada cited 
in the Dayabbaga, to the effect that when the husband is deceased, his 
kin are the guardians of his childless widow —if no othor reason is made 
out against the husband's kin, preference should bo given to them over 

•First Appeal No. 21 of 1910 from an ordet of D. B. Lyle, Diatiiob Judge of 
Aligarb, dated the lith Deoembai, 1909. 

U) (1878) li. R. 4 Q. B. D. 685. (2) (1889) I. L. B. 16 Cal. 584. 
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fche widow’s pabernal relations when a certi6.oatd of administration is 
required. No text has been cited to us from the Mttaksbara or the 
Mitakshara school of law, but in a matter of this kind the real test which 
a courfi has to apply is the test laid down in section 17 of Act VIll of 
1890. The point tbe courts have to consider is what will be for the 
welfare of the minor. We think it by no means for the welfare of the 
minior that a girl of twelve or thirteen should be relegated to the guar- 
dianship of a distant relative when she has already at her own door a guar- 
dian and is living happily under the guardianship of her own father. The 
court below has exercised a very proper discretion in tbe matter. We are 
not prepared to interfere with the order of the court below and dismiss 
the appeal with costs. 

Appeal dismissed. 

33 A. 224 (=8 1. C. 1036=7 A. t. J. 1184), 

[224J APPELLATE CIVIL 

Before Sir John Stanley^ Knight, Chief Justice, and Mr. Justice 

Banerji. 

Bam Lakhan Rai and another [Defendants) v. Gajadhar Bai 

AND OTHERS [Plaintiffs). 

[‘.iSth October, 1910.] 

Act No. XV of 1877 (Indian Lrmt^alion Act), schedule it, articles 137, 142 144— Adwerae 

J)o^•e#a^on— ** Dejetuiant ''—Successive but independent trespassers. 

Plaintifig purchased certain property at an'exccution sale on the 30th Novem- 
ber 1891, the property being at the time of purchase in tbe possession of tres- 
paPBcra. and formal possession w.ic given to them on the 35th November 1893. 
In lb97 other p'irf^ons, also trespassers, obtained possession of the property, 
agaic^t and not through the persoos oringinally in possession. In 1908 the 
plamtitls sued tbe second set of tre.spassers lor possession, Held that article 144 
of tbe second schedule to tbe Indian Limitation Act, 1377, applied and tbe suit 
was not time barred. Itam Fromd, Janna v. Lakhi Narain Pradhan (Ij 
followed. 

[Ref. 35 All. 432 ] 

This was an appeal under section 10 of the Letters Patent from 8 
judgment of Tudball, J. The material facts appear from the judgment 
under appeal, which was as follows : — 

**TUc f.icfcs of tbe case out of which ihis appeal arises are, so far as they are 
material for tUo disposal of vho appeal, as follows: — Two brothers, Fhenku and 
Sumerau. were sep.vrale owners eaou oi a lwo anoas share in a village. One 
Bam Sahai was the ancestor of the ptc.^ent pluintifls. Fhenku, Sumerazk and 
Bam &<*hiii jointly brought a suit against cectaia deleudants, which they lost in the 
year IS'i^, and costs weic awarded to the defendant against them. Some-time between 
a 893 and 10S7, both Fhenku and Sumeran died. The former's estate was inberitod by 
his sons. Sumeran left a daughter’s son to succeed him. The latter, however, did not 
get possession of hia estate, on the ooutracy the sons of Fhenku, without any title, 
took poFsession of it, and in the year 1887 mortgaged it to one Subbe Bai The defen- 
dants in the suit of I8b3 exeoutod their decree for costs as against Bam Sahai, the sons 
of Fhenku and heirs of Sumeran. in 18J1, the whole four annas {i.e., the shares of 

both Fhenku and Suiuvranl was attached and sold and purchased by the pceeent 
pl tintifis. Tbe l.vUor was put into formal possession cu 25111 November 1893. On an 
unulication for mutation of names, tho Beveuue Couit ordered his name to be recorded 
BUbiuo'tto tbe mongago ol SubLO Bai. The iatterV mortgage was one with 
Hion i ti 189^. that is, alter their rights had been attached and sold in execution ol toe 
decree for costs, the heirs of Suiuerac b rought a suit agaiut tbe heirs of Fbeoktt an d 

• Appeal No. 29 of 1910 under section 10 of the Letters Patent. 

(1) (1806) I, L. B. I3 0al. 187. 
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the m®ttgagee Subbe Bfti to reoovoc the two* anna share o« Sumeran and after some 
litigation finally obtained a deotoe from this Court in their favour in 1897. In execution 
of that decree they obtained possession as against the heirs of Phenku and Sub^^e Bai 
The present suit.was brought by the plaintiffs ag dnat the heirs of Sumeran to recover 
C?28] possession of this two anna share It.ia brought some 16 years after the date on 
which formal possession was awarded to the plaintiffs as auction-purohaserg, but with 
in twelve years of the date on which the heirs of Sumeran obtained poVse^aion as 
against the sons of Phenku and their mortgagee, but considerably more than Ifi veara 
after the data on which the sons of Phenku took posse-ssion of their share adversely 
to the heirs of Sumeran. Among other defences to the suit, the plea of limitation was 
raised. Both the lower Courts have acceded to this plea, and holding that the plaintiffs 
have failed to prove possession within the period of twelve years la poisasgioa which 
they actually alleged) have dismissed the suit. On appeal to this Oo irt it ig urt'ad that 
the article applicable to the present nuit, on the findings o*f fact by the lower Court is 
article 144 of the second Schedule of the Dimitation Act. On behalf of the respondents it 
is urged that either article 137 or article 142 applies, and in either case the <.uit is barred 
by limitation. Article 137 relates to a suit by a purchaser at a sale in execution of a 
decree, when the judgment-debtor is out of possession at the date of the sale • and the 
period of limitation begins to run from the date when the judgment-debtor is first 
entitled to possession. The situation m the present case amounts to thig, that while 
trespassers were in possession of the judgment deotor's property that props-ty was 
attached and sold in execution of the diotea. If the auction-purchaser had^ than 
brought a suit to recover possession from the trasp.^ssor, it is quite clear that thi.s article 
would apply. But the present suit is not directed against the trespasser. It is directed 
against the original judgmeat-dobtor. who ha.s subsequently to the sale ejected the tres- 
passer and taken possession of the property himself. As against the oresont pi kintifl the 
judgment-debtor is equally a trespasser with the person who has ‘boon ejected by the 
judgment-debtor. Article 137. in my opinion, was not intended to apply to a suit 
such as is now before mo, but to a suit diraobei against a third picty other than the 
judgment-debtor. If this were not so. and the article applied to the circum^tmees of 
the present ease, it would be tantamount lo allowing the later of two trespassers to 
add to the period of his hostile possession, the period of possession of a former tresp.igser 
from whom be has nob derived title in any way. In the case of R,im Pro^ad Ja^mn 
v. Lakhi iVamtu Pradhan (Ij, the facts were very gimilar to those of the present case 
A vendor who was at the time out of posse.ssion of cjrtain iinmovei,ble property, gold a 
portion of it, and after the date of sale the vendor recovered possession The purchaser 
within twelve >eAE6 after the vendor had rocovened possession, but more than twelve 
years after the vendor had been orginally dispossessed instituted a suit to obtain posses- 
sion of the property covered by the sale d*,ed It was held that article 136 (the article 
applicable to oases of private sales, did no« apply, but that the case fell within the 
purview of article U4. Similarly in the case reported in I. Xj. U. 15 Bom ‘2R a Bench of 
the Bombay.High Court held th U articles 136 and 137 applied to suits bcou^'ht by pur- 
chasers against third persons in possession of lands, in who<e favour limit ibion runs 
against the purchaser, in the same way as it would against the owusc with whoso 
tights the purchaser is clothed. The only decision of this Court to which my 
attention has been called is that to be found in I, b [226) H 2 AU 7 is 
That decision, however, does not help mo m the slightest, m tho pto*^enb case' 
It soems to me that the language in co.umn 3 of schedule II against aroiolas 136 
and 187 is only intelligible m the view that 1 take. As regicds article U2 

that formal delivery of po>sosdoQ granted to the pce-iOQb plaintiffs on 
Ji^&th November, 1892. is pj.sseHSioa w.thm che moaQiag of that article, as has beon 
held in this Court and also by the Calcutta High Court, b^ocmal delivery of posse.ssion 
as against a judgment-debtor m po.s.sossiou wjuld. no doubt, constitute such po.ssession 
as IS contempUtol by this atbiolo, but as agnust a third parson, it is of no value what- 

formal doUvery uf po.sgession was g,ven to tho pre.sou 5 pl.vlri- 
«« J'idgment-debbors. who weto then owners of tho property la dispute, were not 

Subba Uai. a tre;pissoc, w.*.s la po.ssassion. and as 
g-inst him tho plaintiff oauuot be said to have obtained possession. The case of 
^aram Ijua\. J.alla Pmsad (2i I kid down that whitevot n.ga-; bo the effect of tho 
neiivery of formil possession undoc soetim 6Li of the lolo of Civil i roceduro as 
against the jadg.uent-dabtot hi mself, sucu lormi,. delivery of possession wid not tike 
Lvf« u® actual possession as ag.imsb a purctiasoL- of tho rights of tho ju dg uoat-debtor 
u ^ previously obtained actual pos.sos.sion In tiie present case there was no 

putohaaor. but a tcesoassot who had ootkiQod p..ssession before the auc.ion s ile in 

my opinion the formal delivery of possession of the 25t,h Novomoac. i:iJ9, was not 


(1) (1886) 1. L. R. 1-2 GaL 197. 
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posiesaioQ within the meaning of article 142. That article appliei to a enit for 
poRftrsaioQ of immoveable property, when the plaintiff, while in posseeeion of the pro- 
perty, ban been dispossessed or has discontinued the po.sseRSion. The only article which 
can therefore apply is article 144 as was applied by tne Calcutta High Court in the 
case of c/'irmu. montioned above. In this view the period of limitation 

began to run when the possession of the defendants first became adverse to the plain- 
tiffs. The adverse possession of the defendants clearly commenced when they recover- 
ed possession under their decree, against the heirs ol Pbenku and the mortgagee Subbs 
Rai. They cannot add to that period the period during which the sons of Phenkn 
held adversely to themselves. Their possessory title cannot be said to have been 
derived in any way whatever from the sons of Phenku, and therefore the two periods 
of adverse possession c.^nnot be added together, so as to bar the pceeeat suit. It seems 
to me quite clear that it w.\s not until the present defendants wrested the possession 
from the sous of Phenku. that any possession adverse to the present plaintiffs could 
have been arisen in them, it is true that the present plaintiffs in the plaint say that 
they had been in possession within twelve years, but the facts have been found against 
them. On the facts found, attic. e 144 clearly applies and the present suit is within 
time. 1 therefore admit the appeal and set aside the decree of ihe Courts below. As 
the suit was ditmissed on a preliminary point by the Court of first instance, and there 
are other issues to be decided between the parties. 1 remand the 'case through the 
lower Appellate Court to the Court of first instance for decision on the merits. Costs 
here and hitherto will abide the result. 


£2273 Munsbi Govind Prasad^ for fche appellanks, submitted that 
the burden of proving bhab they had a subsisting bitle ou the date of suit 
lay on the plaintiffs. They bad obtained formal possession in 1892, bub 
the suit ior possession was brought more than twelve years after that date. 
The suit was governed by article 137, Act XV of 1877, schedule Hi and 
was barred by limitation. Ho relied on Sheoprasad v. Odai Singh (1). 
Alazhar JUusain v. Bthari Singh (2) and Parmanand v. Saheb Alt (3). 

Babu Sual Prosad Ghose, for the respondents, submitted that as the 
pUmbiffs did nob claim through the person who was in possession in 1892, 
they could not back choir possession on bo bhab of the preceding trespasser. 
The defendants entered into possession in 1897 when the plainciffs had a 
subsisting title, and the defoalanbs had nob since acquired a title by 
proscription. The suit having boon brought within 12 years of 1897, was 

nob barred. , 

Stanley, C. J., and Banerji. J.— The facts of this case are fully set 

forth m tno judgment of tUo learned JuJgo of this Court from whose 

decisions this appeal under the Ciobbars Pabjnt has been preferred, and it 

is unnecessary to rocap:bulato them. The plaintiffs acquired the P^oporty 
cla^mod bv them under an auction purchase which book place on the dUbH 
of November, 1891 Formal possossiou was delivered bo their predecessors 
in title on the 25bh of November. 18J2. At bhab time Sumoran. whose 
rights the plaintiffs' father, Kam iahai. purchased at auction, was dead and 
his loral roprosunbabives wore out of possession. A trespasser, namely, 
the moVtgagoe from the sons of Phenku Kai, was actually in .P^ssessmu. 
It was in 1897 that the present defendants appellants obtained actual 
no^sessioo of the property by virtue of a decree which they obtained in a 
suit to which the plaiutUfs. or the.r prodeoes.or in title, was no party. It 
ceutendod that the claim comes within the purview of article Idf ol tne 
secoQ.l schedule to the fjimiiatiou Act of 1377, We agree with our ‘earn- 
ed collua'>uo that that art.olo only applies to a suit against a third paity 
and not to a •‘uit aga nst the judgment debtor or his representative, iu s 
is manifest [ 228 ] from the language of the third column of the soheauie 
as pointed out by our learned brother. AVe are also of op inio n that articl e 

" (3) (1880) I. L. B. 11 All. 438. 


(1) 11880) 1. ti. B. 3 All. 718 

(2) (1906) I. li. B. 58 All. 760 
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142 is inapplioable. The plaintiffs were never in actual possession and 
were not dispossessed. The only article therefore of the liimitatiou Act 
which can apply is article 144, and the period of limitation is 12 years 
from the date on which the defendant's possession became adverse to the 
plaintiffs. The word ** defendant *' by its very definition includes a person 
from or through whom the defendant derives his liabrlity to be sued. 

Therefore the adverse possession of the defendant, referred to in the article, h 0- 1093=7 
necessarily means the adverse possession of the defendant himself or of A. L. J. llSi. 
any person from or through whom he derives his possession. In the pre- 
sent case the defendant did not derive his possession from or through the 
sons of Phenku or their mortgagee. Therefore the defendants are not 
entitled to add to their own possession the period of the possession of the 
first set of trespassers. In the year 1897 when the defendants actually 
obtained possession, the plaintiffs had a subsisting title to the property, 
more than 12 years not having elapsed from the date of their auction 
purchase. It is from the date on which the defendants obtained delivery 
of possession in execution of the decree obtained by them that their posses- 
sion can be regarded as adverse, and. as such possession commenced only 
in 1897, they have not been in possession for a period sufficiently long to 
extinguish the plaintiff’s rights. The claim is thendore not time-barred, 

and the decision of the learned Judge of this Court is correct. We dismiss 
the appeal with costs. 

Appeal dismissed. 


33 A. 22<)=8 I. C. 1096=7 A. L J. 1194). 

[229] APPELLATE CIVIL. 

Before Sir John Stanlei/t Knijht, Ghicf Jitslioey and Mr. Justice Banerji. 

Bank op Upper India, Limited, Mussoorie {D^.fendant) v. The Secre- 
tary OP State for India in Council {Plainuff) and Digambar Singh 

AND another {Defendants.)^ 

[29oh October, 1910.] 

Averse postessionr^Limilation —Land situate in a cantonment — Presumption as to 
title. 

Certain land situate in the cantonment of Debra Dun was appropriated in the 
begmoing of the nineteenth century by the predecessor in title of the defendant 
for the pucpoae of building a house. The land was held, sub) ot to the rules from 
time to time applicable to cantonments, by various occupiers until the jear 1 84 
when the cantonments were handed over to the civil authorities. In IBjO the 
Secretary of State sued the then occupant for a declaration of title and assess- 
ment of ground cent. or. in the event of the defendant refusing to pj,y rent, for 

that the circumstances of the case warranted the presumption 
th.ib the title to the land in suit was vested in the c. rown. and that thn posses- 
sion thereof could not bo regarded as adver-e until at the earliest the year 1874, 
when the land in suit ceased to be a part of the oantoauioat. iSecrttary of State 
JOT India V Jugan J'rasad ( 1 ) referred to. 

CRef : 66 1. G. 682.] 

was a suit brought by the Secretary of State for India in 
ouDoil a declaration of title to certain land situate in the old canton- 

- Debra Dud^ whiob had been made over bo the oivil aubhorit.ie^ in 

Appeal No. 108 of 1908 from a Decree of W. K. Colo, .subordinate Judge of 
Dun, dated the 22nd of January, 1908. 

(1) (1884) I. L. R. 6 All. 618. 


A V— 10 


153 


1910 

OOT. 29. 

APPSIiLATB 

Oivir^ 

33 A.22}=B 
,1. G. iU.6 = 7 
A. U J. 1194. 


33 AIL 230 IHDTAN high ooubt reports CYol. 

1874:. The facts out of which the suit arose are fully stated in the judg- 
ment of the Court. 

Mr. B. E. O'Coor and The Hon’ble Pandit Sundar Lalt for the ap- 
pellant. 

Mr. W. Walla.zh and Bahu Lalit Mohan Banerji for the respondents. 

Stanley, C. J. and Banerji, J. — In the suit which has given rise to 
this appeal, the Secretary o£ State for India seeks for a declaration of his 
propriwtary right to a plot of lani known as No. 4 Rajpore Road, Debra 
Duo, coutainiug 8$ odd local bighas. He also a-ks for an assessment of 
the land to ground rent and for the execution of a lease for 90 years by 
the defendants, and in the event of refusal by the defendants to pay the 
rent when fixed for possession of the lands by their ejectment there- 
from. The plaintiff further claims a sum in respect of rent from the 26th 
of December 190) to the date of the institution of the suit. 

[230] The main defence of the defendant Bank is a plea of limitation, 
the allegation of the Bank being that the Bank and its predecessors in title 
have been in adverse possession of the property for a period of upwards of 
60 years. 

The history of the property takes us back to the beginning of the 19bh 
century, when an incursion was made into Debra Dun and the adjoining 
territory, then belonging to the Raj of Garhwal by the troops of the King 
of Nepal, and this territory was wrested from the Raj. Then followed a 
war between the troops of the British Government and the Gurkha troops, 
with the result that the Gurkhas were ultimately defeated and the territory 
in que'^tion was ceded to the British Government in in the year 1816. 
Portion of the territory so ceded was restored to the Raj of Garhwal, but 
Dobra Dun was retained by Government. About this time a young officer, 
Lieutenant Young, who afterwards atbainod the rank of Colonel, raised a 
Gurkha regiment and located it in Dobra Dun. A cantonment was formed 
which was demarcated by pillars which are still standing. Within this 
cantonment, Lieutenant Young built a hou^o for himself, and he appro- 
priated the piece of ground which is the subject-matter of this litigation. 
This piece of land is situate within the boundary pillars at the north end 
of the cantonment. This cantonment remained under the control of the 
military anthoritie^, subject to the regulations governing lands ic canton- 
ments, until it was mado over by the military to the civil authorities on 
the 17th of August, 1374 No evidence is fort' coming as to the authority 
under whicli Li* utenant Young appropriated the land in question. It may 
be presumed that as he raised the regiment and formed the cantonment, he 
built his house and appropriated the land surrounding it without any speci- 
fic authority being given to him tor so doing. He was a man of consider- 
able ability aud force of character, as his letters which are on the record 
show, and in 1828 he was appointed Superintendent of the Dun. He up- 
pears to have transferred the property to an Assi-tant Surgeon, named 
Bruce, prio to 1343. Bruce in turn tran^^ferred his interest to one Lead" 
beater and ou the 28th of January 1364, the Administrator-General of 
Bengal as the Administrator with the will annexed of Leadbeater 
[231] “ according to his ©'tate, right, title and interest therein, and so 
far as ha could or might at law or in equity as such Administrator as afore- 
said and not further or otherwise" granted and confirmed unto the Rev. 
John Simms Wooiside "according to the nature of the premises, the 
dwelling house with the land belonging thereto, described as being m 
the north end of the military cantonments at Debra Dun and formerly 
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the property of Colleotor Young.** Mr. Woodside transferred his interest 
in the property to Colonel Peter Abbot iu 1859, and ultimately after 
divers mesne transfers, the defendant appellant Bank purchased it. 

So long as the property remained in cantonments, it appears to ns 
clear that Colonel Young and his successors in title could acquire no title 
thereto by adverse possession. Colonel Young was an officer of Govern- 
ment and Superintendent of the Bun, and it must, we think, be presumed 
that he built the house in question and occupied the land adjoining it, 
subject to the regulations governing lands in cantonments and as Govern- 
ment property. In fact, he recognised throughout that the property belonged 
to the Crown. We have on the record a letter under his hand when Super- 
intendent of the Boon, dated the 22nd of October 1829, in which he 
admitted that the zemindari or proprietary right in the property was vested 
in Government. In reply to a letter of one Captain McMullin, Executive 
Officer of the Xlth Division, Meerut, he writes ; — I have the honour to 
inform you that the lands in the cantonments of the Sermoor Battalion (t e., 
the old cantonments) are held on the following terms, the zamindari or pro- 
prietary right being vested in Government : Lands farmed to thika<iars and 
included in the last settlement and taken into cantonments subsequently 
23 pacca bigba^:, 16 biswas and 15 biswansis for which Government pays 
Ks. 18. The claim oea-ies with the existing settlement. There are 23 pacca 
bighas 16 biswas and 5 biswansis belonging to the muafi, lands of Mahant 
Sarup Bas, for which nothing is paid, no claim having been made. The re- 
maining land, that is, 277 bighas pacca, 4 biswas and 10 biswansis is 
Government land.'* It is obvious from this letter that Lieutenant Young 
did not then set up any claim to the absolute ownership of the property. 
[2323 So long as that property remained in cantonment', if must be regard- 


ed, we think, as land held for Government under Government regulations. 
If this be so, it follows that the plea of the statute of limitation must fail, 
inasmuch as the old cantonments remained under military authority up to 
the 17th August, 1874, when the control was handed over to the civil 
authorities. From that date up to the date of the institution of this suit 
60 years have not elapsed. 

The learned Subordinate Judge has very fully dealt with the facts of 
the case in his judgment, and we do not think it necessary to recapitulate 
them. He found against the defendant Bank on the plea of limitation, 
and we think rightly. The case is not unlike that wbicn was the subject 
of decision by Straight, J., m The St^iniary of Stale for In Ua v. Jugan 
Prasad (Ij. In that case it was held that a party v.ho built a bou^e m 
cantonments must be taken to have derived his title to occupy the land 

a grant of it 

could only be 00 -extensive with their own tenure of the property, and 
that no assignment by them could pubsist beyond the i^eriod the land 
DQight remain subject to cantonment regulations* Under the various 
transfers from Lieutenant Young and his successors in title the only in- 
terest in the land which passed was, whatever interest Young posse^^sed. 
He could not under the oircumstancos dispose of the absolute interest, 
which belonged to Government. This accounts for the guarded manner in 
which the Administrator-General of Bengal purported to convey the pro- 
perty in the deed of transfer of the 28th of January 1854. He merely 
granted it according to his estate and interest therein ; and so far as he 
could at law or equity do so. This being the state of things up to the year 


from the military authorities and that their power to make 
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1874, when pos?^ibly adverse possession for the first time might, with some 
show of reason, be set up, the defendant’s plea of limitation must fail. 60 
years not having elapsed from that year. 

The fairness of the terms upon which a lease is offered by the Govern- 
ment to the defendant Bank has not been questioned before us. These 
terms appear to be just and reasonable. 

We accordingly dismiss the appeal with costs. 

[233] Wo are asked by Mr. O Conor on behalf of the defendant Bank 
to fix a time within which the lease should be executed. Mr. Wallaoh. on 
behalf of the respondent, raises no objection. We think that the lease 
should be executed within a period of two months from this date, and so 
we direct. 


Appeal dismissed. 


33 A. 233 ( ^8 I. 0. 831=7 A. L. J. 1176.) 

APPELLATE CIVIL. 

Before Sir John Stanley^ Knightt Chief Justice, and Mr. Justice Banerji. 

Muhammad Sayeed and others {Defendants) v. Muhammad Ismaiu 
{Plainttff} and ZAP.\R-ui.rjAH AND others (Defendants) * 

[59bh October, 1910.] 

Civil Pronedurc Code (18S'7), section 3254 — Alienation*' — Muhammadan late — Qijt 
durina marz-ul-maut—TT*!?. 

Held that a gift made by a Mabammadan during deatb-iVness id (B under 
the Jluhammadan law a will and therefore valid a« to one-third £ the property 
oomprif^ed in it. and 12' in not an alienation whioh might fell under the pro- 
hibition oontained in eeotion 315A of the Oode of Civil Pcooeduce (1882). 

[Ref. 67 I. C. 77=31 0. D. J. 444=49 Gal. 477 ; 82 1. 0. 886=40 0. L. J. 331] 

This was a suit for a daolaration that a deed of gift exooutel by one 
Saleh-un-ni'J^a, was void on the ground that she was suffering from deabh- 
illnoss at the time of the gift and that the property was under the 
management of the Collector and therefore, acording to seotion 325 A, 
Civil Procedure Code, the lady was not competent to make the gift. It was 
found that the lady wa*^ suffering from death-illness when she executed 
the gift, but was in possession of her proper senses when the property 
was given to her daughter, son-in-law and maternal uncle. The Court of 
fir^t instance (Munsif of Ghaz^pur) decreed the claim, and that decree was 
affirmed on appeal by the officiating District .Tudge. The defendant appeal- 
ed to the H gh Court, and there raised the plea that the gift being made 
\u ma^z-ul-maut operated as a will and was valid to the extent of one- 

Maulvi Muhammad Ishaq, for the appellants. A gift made in marz- 
ul-maut, operates as a will. Ameer Ali, Vol, I. pp. 23—25. The gift to the 
extent of ono-bbird is therefore valid. Section 325A of the Code of Civil 
Procedure is no bar to the lady making a will at lea'^t in favour of the 
donees who were [234] not her heirs. That soobiou only prevents aliena- 
tions which are to take effect immediately and nob after death. 

Mr. Ishaq Khan, for the roepondenbs, submitted that the trans- 
fer amounted to an alienation and was nnfc valid. The word alienation 

•Sorond Appoal No 1^6 of 19»0. from a dooree ol Chb-tjju Mai, OfiBoiaUug Difltriot 
j.iAoa ai abvizipuc. dated the 34tb of November 1909, confirming a deoree of Ba:j Natb 
Paa^MuuBif of Ghaaipur, dated the 26th of Maroh 1909. 
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inoludes all transfers inoluding a will. The iudgmenh-debtor purported to igio 
make a gilt, but under the Muhammadan Law it amounts to a will. The O an. 2 9. 
will is not valid in favour of an heir for more th^n one-third. The will 
was made to daughter ani son-in-law and maternal unola. If valid, it Civiii. 

operates in respect of one-third shai'e given to tho^^e who are not heirs. ■" ■“ 

Alienation hy will is also an alienation which is to take effect after death, 83^A.^233^8 
The will therefore cannot be made while the property is in the Colleobors 1176. 


charge. 

Stanley, C J. and Banerji, J. — The suit out of which this appeal 

has arisen was brought by the plaintiff re'^pondent, Muhammad Ismail, for 
a declaration that a deed of gift, dated the 29th of June 1908, executed by 
Musammat Saleh-un-nissa, is void on the gro md, first, that she was 
suffering from death-illness at the time of executing the document, and 
secondly, that the property was under tV^e management of the Collector 
under the provi'=ions of the Code of Civil Procedure, and under section 325 
(A) of Act No. KIV of 1882 the lady was not competent to make the gift. 
The Court of first instance decreed the claim and the lower Appf'llate Court 
has affirmed that decree. It has been found that the lady was suffering 
from death-illness when she executed the deed of gift. It has also 
been found on the issue referred by us to the Court below, namely, 
whether she was in possession of her senses and bal full knowledge of the 
contents and effect of the deed of gift, that she was in possession of her 
senses and was fully cognisant of the contents and effect of the document. 


Upon these findings it is contended before us that the gift being brie 
made during death-illness a will under the Muhammadan Law and is 
valid as regards one-third cf the property comprised in it, and that it is 
not valid in so far as it bestows any part of the property on the heirs of the 
deceased and also as regards two- thirds of the remain'^er. Now under the 
[238j gift in question half of the property was given to Muhammad 
Sayeed, the paternal uncle of the lady, and out of the remaining half, one- 
third was given to her daughter and two-thirds to her son- n-law, the hus- 
band of another daughter. In so far as the document bestows any part 
of the property on the daughter Asghar-un-nissa, it is admitttjdly void as a 
will. It is conceded that if section 325 (A) of the Code of Civil Piocedure 
was no bar to the right of the lady to make a will, the document is a 
valid will as regards one-third of the property given to Jawad Husain and 
Muhammad Sayeed, that is to say, that it is valid in regard to one-sixth 
share obtained by Muhammad Sayeed and one-ninth obtained by Jawad 
Husain, lb is not denied that under the Muhammadan Law a gift mad© 
during death-illness operates as a will. So that if section 325 (A) is not 
a bar to the right of the lady to make the will, it would operate in respect 
of the one-sixth and the one-ninth shares mentioned above and would not 
he void as regards tbo=e shares. 

We have therefore to determine whether section 325 (A) precluded 
Musammat Saleh-un-nissa, from making a will of her property. That 
section provides that so long as the Collector can exorcise or perform in 
respect of the judgment debtor’s immoveable property, or any part thereof, 
any of the powers or duties conferred or imposed on him by sections 3*22- 
325, the judgment-debtor or bis repreaeutativo in interest shall bo incom- 
petent to mortgage, charge, lease or alienate such prop»‘rty or part oxcc’pt 
with the written permission of the Collector. It is urged tliat a will comes 
within the teim "alienate” as mentioned in the section. We are unable 
to agree with this contention. The word "alienate” in our opinion was 
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used ejusdem generis with the words precediug, namely, mortgage, charge, 
lease, and manifestly contemplates a transfer which would have present 
effect and not a devise which can only have operation after the death of 
the testator. In this view the will was not void and the lady was not in- 
competent to make it. That being so, the plaintiff's claim should be dis- 
missed in so far as it relates to a one-sixth share acquired by Muhammad 
Sayeed and a one-ninth share acquired by Jawad Husain under the docu- 
ment in question, treating it as a will, and as regards the rest the said 
document is void. 

L^363 We accordingly allow the appeal and dismiss the claim as 
regards a sixth share of the property acquired by Muhammad Sayeed and 
a ninth share, acquired by Jawad Husain. We affirm the decree of the 
Court below as regards the remainder of the claim. Under the circum- 
stances we direct the parties to pay their own costs in all Courts, 

Appeal allowed. 

33 A. 236 (=8 I. C. 1096=7 A. L. J. 1189.) 

EEVISIONAL CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice Karamat Busain, 


Lachman Prasad (Plaintiff) Apphc'^nt v. Bam KiSHAN (Defendant) 

Oprosite partif * 

[7th November, 1910.] 

Civil ProccdHTe Code (1908>, order XX, rule ^^Judgmeni ioriitenhyt not delivered 
before transfer of Judge^Succt ssor in office competent to pronounce his oton judgment. 

Where a Judge fixed a date for delivering judgmeut. wrote it out and pl tood it 
upon the record, but was transferred before the date fixed, and his suooosaor took 
a diflorent view and delivered bis own jadgment. Held that his successor in 
office was not obliged to deliver the judgment of his predecessor biit was compe- 
tent to pronounce a. judgment of bis own in the case. Jn the Goods oj Prem- 
Chand Muonshcc (1) followed. Re Baker, Nicholas ▼. Baker (2) refected to. 


[Ref. 51 I. C. 405=29 0. L. J. 438.3 

The facts of this case, so far as they are necessary for the purposes 
of this report, are as follows. The Suoordinate Judge of Jhansi having 
heard an apjieal reserved judgment and appointed a certain date for deli- 
very of judgment in the case. He also wrote a draft judgment and placed 
it on the record. Before delivering judgment, however, he ceased to be 
Subordinate Judge of Jban'^i. His successor in office took a diflerent view 
of the appeal from the former Judge and pronounced his own judgment 
which dismissed the appeal, whereas the first judgment was for decreeing 
it. The plaintiff appellant appealed to the High Court. 

Bal.u Plan Lai Banerji, for the appellant „ c ^ 

Bahu D 7 trga Charan Bancrji (with him Babu Surendra Nath Senh 

for ** Husain, JJ.— The officer who held the 

poet, of the Subordinate Judge of Jhansi heard an appeal and had 
12371 in^^cribod in the order sheet that judgment would bo delivered on a 
certain date. Further, he wrote out what took the form of a judgment in 
the case and place it upon the record. Before the appointed day arrived 
he ceased to bo the Subordinate Judge of Jhansi. His successor m office 
did not pronounce the judgm ent written by his predecessor, but took a 

• Civil Revision No. 26 ol 1930. 

(1) (1894) I. D. n. 21 Oal. 832. (2) (1890) 44 Ch. D. 262. 
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totally different view of the ease from his pedeoessor and delivered a judg- 
ment contrary to that which, it would appear, hi*? predecessor had intended 
to deliver. It is contenled before us that the judgment which was written 
but not pronounced by the predecessor should h^fcve been pronounced by 
the Judge who succeeded him in office. Authority for this contention is 
based upon the words u^ed in order XX, rule 2, and it is contended that 38 A. 236=- 8 
the words " it may pronounce ” are mandatory and left the successor no !• 1090=^ 

option but to pronounce the judgment which he found upon the record. 

No authority has been given to us for this view. On the other hand, we 
are indebted to the other side who referred us to lie Baker ; Nicholas v. 

Baker (1), adopted by the Calcutta High Court in In th^ Gwrls of Prem 
Ghand 12). "We agree with the Calcutta High Court as to the meaning to 
be put upon the word “ may,” and dismiss the appeal with costs. 

Application dismissed. 


S'? A. 237 (=8 I.C. 484). 

REVISIONAL CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice Karamai Husain. 
Kapil Deo Singh iPhintiff) Appl cant v. Ram Rikha Singh and 

OTHERS {Defendants) Opposite parties. * 

[8th November, 1910.] 

Civil Procedure, Cod’’. order XXXIII. rule 1 — ‘Inquiry into pauperism— '^laim 

for redemption of mortgage — Applicant able to raise 7notiey upon security of equity 
of redemption. 

Held that a plaintiff seeking to sue for re<?emplion in forma pnuperi.ti oinnot 
cLim to sue as % pauper so long as he can raise monev on his equity of redemp- 
tion and that in so doing he will nob in effect be mortg >ging his olaim. Vedanta 
Denhacharyulu Perti.dei^amma (3) distinguished. 

CDiBt : 16 Bom. L R 774 ; Dia. 75 I. C. 993.3 

This was an application for leave to sue in forma pauperis The 
facts were these : The applicant applied for leave to sue as a pauper for 
the redemption of a certain mortgage. He was [238] examined and he 
stated that be bad no other property excepting that which he wa' suing to 
redeem. The Court hxol a date for inquiry into the alleged panperi^'m. 
On the date fixed the oppositt5 party put in objections to the effect that 
the applicant was a man of moans and not a paurer. Neither the applicant 
nor the opposite partv produced any evidence. The Court made the follow- 
ing order : — ” The applicant has, on Viis own show ng, the equity of re- 
demption, and there is nothing to siiow that ho cannot olitain money on 
its security. I l>elieve ho is not a pauper, and di'^m-ss the apphcation w ith 
costs.” The applicant applied to the High Court for revision of this order. 

Babu Sarat Chandra Chnudhri (for Dr. Satesh Ckat.dra Bonrrji^, for 
the applicant : — 

The Subordinate Judge did nob enter into the merits of the application 
at all He rejected it merely on the ground that as the applicant could 
po'^sibly raise funds on the security of bis equity of redemption he was 
nob a paupe r. But this very equity of redemption was bbo subject matter 

• Civil Revision No. 64 of 1910* 

0 ) (1894) 1. Tj. R. 31 Cal. 632. (3) (1881) I. h. R. 3 Mad. 240. 

(2) (1890) 44 Oh. D. 262. 
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of his suit. It has been ruled that a pauper is not obliged to raise funds 
by mortgaging his claim ; V^ckntix Destkaoharyulu v. PeTin'itvamtna (1), 
The Subordinate Judge should have made a proper inquiry into the 
circumstances of tho applicant and have ascertained whether or not he 
was a pauper within the meaning ol order XXXlil) rule 1. 

Mr. M. h. Agarwala (with him Munshi Qovind Prasad), for the 
opposite party : - 

The Subordinate Judge was right in his opinion. The applicant could 
raise money on the security of his eouiiy of redemptioDi which might be 
of considerable value. The equity of redemption was not the subject- 
matter of the suit. What was sought to be redeemed was the physical 
property itself and not the equity of redemption, which is a right quite 
distinct and separate from the corpus of the property. If the applicant s 
contention were right, then there could be no puisn& mortgages. Then, 
the case is not one in which a revision should be entertained. There is 
no question of jurisdiction ; there has been no material irregularity. It is 
not alleged that the applicant tendered any [239] evidence which the Court 
refused to entertain or consider. There is no evidence on the record, 
other than the statement of the applicant himself. On that evidence the 
Court rightly or wrongly came to the conclusion that he was i^t a pauper. 
Mi^appraisement o£ evidence is no ground for revision. The case is 
governed by the ruling of Kamrakh Nalh v. Sundar Nath (2) which 
followed the case of Lkatlarpal binyh v. Raja Bam (3). 

Babu Sarat Chandra Chaudhri, in reply : 

In the present case the matter has not at all been gone into as to 
whether the applicant is a pauper or not. It is not the petitioner s plea 
that his evidence has been wrongly disbelieved, but that it has 
considered at all. The Subordinate Judge does not say that he dis- 
believed the petitioner’s statement ; if that had been tbe case, then no 
revision would have lain. A revision does lie if the Court has failed to 
Teal with the question of the applicant’s pauperism with reference to the 
definition of a " pauper Muhammad Husatn v. Ajudhia Prasad (i), 

®'‘^’"Krox^and“L''BaMiVHcSAIN. JJ.:-Tbis application is for revision 

of an order pa'^scd by fehe oubor.liuafco Judge of Ghazipur. The Subordinate 

f hat before h m an application on the part of the petitioner seeking 

o he P^rmittld to sue /Irma pauperss. The Subordinate J-lge, as we 

find from tho record, fixed a day for receiving whatever evidence the 

anolioant might adduce in proof of his pauperism. He examin 
app cao h cbown to us that any evidence tendered by the 

pSr.; t: c=».. ppbcd, 41.., tb. P..1- 

pp^iloau.'ba.'o^Q^bi's’o.vu .bowlpg tbe equity of reaemptioo, and 
there is nothing to show that bo cannot obtain money on its security. 

I he not a pauper and dismiss the application with costs ^ 

The surwbich^he petitioner desired to institute was a suit askmg 
/ 1 finn nf t-he whole of a certain property set out in the schedule 

h^rt^t^e i [240] patitionor we are referred 

?f) the case of Vedanta Desikachartfulu v. Perindevamma (1). an we 
Le asked Z hold That a person praying for tb e relief which_ the_pl^ff 


(1) (18S1) I- Ij R 3 Mad. 249. 

(2) aH9^) 1. L- R- ^0 All 299. 

(3) (1886) 1. li. B 7 AIL 661. 


(1) (18881 I. li- B. 10 All. 467 (479). 
(5) (lays; I. li. B. 31 All. 133 (186) 
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sought, should not be refused permission to sue in forma vauporis and to 
be left to raise funds by mortgaging his claims. It has, however, been 
pointed out to us by the other side, and we aooept the oontention, that 
the petitioner in trying to raise money upon the equity of redemption 
would not in effect be mortgaging his olaim. The equity of redemption 
in many oases is property of far greater value than the mortgage whioh 
the person instituting the suit may be seeking to redeem. If any obscurity 
remains in the present case it is the fault of the plaintiff that de did not 
remove that obscurity. There is no right existing to sue in forma pa/aperis. 
It is an exemption from the ordinary rule whioh he claims from the court 
and the burden of proving the exemption lies upon the person who claims 
the exemption. We are not satisfied that the court was in error when it 
held that the petitioner had not proved bis pauperism. As be had not 
proved his pauperism the court was within its jurisdiction in refusing 
permission. We dismiss the application with costs. 
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Application dismissed. 


33 A. 240 (=8 I. 0. 835=7 A. L J. 1179). 

EBVISIONAL CIVIL. 

Before Mr. Justice Sir Qeorge Knox aad Mr. Justice Karamat Husain. 

Nagar Maij and others [Applicant) v. Ram Ohand [Opposite Party).* 

[8th November, 1910.] 

Civil Procedure Code (1908), order XZZ, rules 18, 19, 20^Execution of decree — Cross- 
decrees — Set-off — Money decree-^Dea ee for enforcement of charge. 

Held that under the Code of Civil Procedure (1908) a court is oompetent to 
set ofi a simple decree for recovery of money against a decree for recovery of 
money by enforcement of a charge. 

[Diet ; 88 All. 669.3 

The facts of this case were as follows : — The applicants held a simple 
money decree against the opposite party. The latter held a decree against 
the applicants for the recovery of a certain sum of money by enforcement 
of a charge against their immovable property. The first mentioned decree 
was for a smaller amount than the latter. The executing court (Subordi- 
nate Judge of Cawnpore) set off the two decrees against each other and 
[241] recorded the first as discharged. The applicants filed a revision in 
the High Court. 

Babu Surendra Hath Sen (for Babu Durga Charan Banerji), for the 
applicants : — 

The question is whether a court is oompetent to set off two decrees, 
one of whioh is a simple money decree and the other for the recovery of 
money by enforcement of a mortgage or charge. The rulings under sec- 
tion 246 of the old Code are conflicting. The present law on the subject 
of cross-decrees is embodied in order XXI, rules 18, 19 and 20 of the new 
Code. Rules 18 and 19 contain the general provisions as to set off. Rule 
20, which is new, extends those provisions to the case of mortgage decrees. 
The evident intention of the Legislature is that where we have mortgage 
decrees the rules as to set-off shall also apply that is, two mortgaged 
decrees may be set off against each other. .lust as rule 18 deals with the 
class of decr ees “ for the payment of two sums of money ” arrd provides 

• Civil Revision No. 72 of 1910. 
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riiles for their setting off int^r se, so rule 20 deals with the class of mort- 
gage decrees and tTieir setting off inter 86, It is nowhere provided that a 
decree of the former class may be set off against one of the latter class. 
BBViSiONir. classes of decrees obviously differ in many respects. If it be said 

that a mortgage decree is also a money decree because a mortgage means a 
3S A. 240=8 debt plus security, then there was no necessity for enacting rule 20. The 
L C. 885=7 use of the word “ decrees ’* in the plural in rule 20 also indicates that the 
A. h. J.-1179. Legislature contemplated that the decrees should both be mortgage decrees. 

Munshi Istoar Saran^ for the opposite party, was not heard. 

Knox and Karamat Hosain, JJ. ; — Nagar Mai and others, appli- 
cants, held a decree for money against Bam Chand. Bam Chand subsequent 
to the passing of that decree obtained a decree for money to be enforced by 
sale of property. The judgment-debtors were the holders of the decree 
first named. The petitioners took out execution of their decree. The 
court executing the decree set off the first decree against the other and 
marked the decree, dated the l6th of December. 1908, as discharged. 

[242] It is contended before us that this order setting off the two 
decrees against each other was an order passed without jurisdiction. The 
contention is that while the first decree is, in strict terms, a decree to re- 
cover a sum of money, the second decree is a decree for sale in enforce- 
ment of a charge against immoveable property and that the Legislature in 
enacting rule 20 under order XXI meant to draw a distinct line of cleavage 
between the class of decrees contemplated in rules 18 and 19 and the class 
of decrees contemplated in rule 20. It has nob been pointed out to us that 
anyone will be prejudiced by a decree of the kind contemplated by rule 20 
being set off against a decree of the kind contemplated in rules 18 and 19 
and vice versa. On the other hand, the practice of setting off decrees m 
this way is a very salutary procedure, and it is equally open to argument 
that rule 20 was expressly inserted in order to make it clear that though 
a decree might be a decree for sale in enforcement of a mortgage or charge, 
it micbb yet be dealt with on the same lines as where both the cross decrees 
are decrees to recover sums of money. At any rate in the present case we 

see no reason for interference, and we dismiss the aplication with costs. 

Application dismissed. 

S3 All. 242 (=8 I. C. 836=7 A. L. J. 1182). 

APPELLATE CIVIL. 

Hefore Mr. Justice Richards and Mr. Justice Qri^n. 

Nathu and others {Defendants) v. Ktjndan Lal {Plaintif.)^ 

[8bh November, 1910.] 

Uindu haio^UiiaU^ara^Jom Hindu harrow- 

^ ed ioZmply with a. decree for pre-emption in favour of the father. 

A. deoroe for pro-emption, providing that the pre-emptor shall the po 

if he pays the amount mentioned therein but otherwise his suit will be 

Sumisled! U I debt such as will support a bond given by the father of a joint 

Hindu family to raise money for its satisfaction. 

[Diss - 67 I. C. 668 ; 74 1. O. 671=45 AU. 407 ; Rot : 72 I. C. lODO : Rel : 74 I.O. 18.] 

This was a suit upon a mortgage bond of joint family property 
executed by the father of the family (or the purpose of raising 

.Connnd Anosal No 202 of 1910, from a decree of D. L. Johnston, Additional Judge 

af MeeraTdaf/d't^^^ of December. 1909. reversing a decree of Mub-mmad Husai.. 
Additional Subordinate Judge of Meerut, dated tko 16th of August 1909. 
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money to fulfil the oondibions of a decree for pre-emption passed jgio 
[248] in his favour. Amongst other defences it was pleaded that the MOV. 8 . 
bond had been discharged and that it was executed without necessity and 
not for family purposes. The Court of first instance (Additional Orvi^* 

ordinate Judge of Meerut) found against the plaintiffs on both issues* On 

appeal the additional Distriob Judge reversed bhe decree ol the hrst court 38A. 242=B 
and decreed the plaintiff’s claim. The defendants appealed to the ^'8° £ j l782. 

Court. 

Mr. E. A. Howard^ for the appellants. 

Pandit Bama Kant Malaviya (for The Hon’ble Pandit Madan Mohan 
Malaviya)t for the respondent. 

Bicharbs and Griffin, JJ. — This and the connected appeal appeal 
No. 201, arise out of suits brought on foot of two mortgage bonds. The 
bonds were made by the father of a joint Hindu family and the property 
pledged was ancestral property. A number o! defences were raised, ^d. 
amongst others, defences that the bonds were discharged and that they 
were executed by a father without necessity and not for family purposes. 

The Court of first instance found against the plaintiffs on both these 
issues. The learned Additional District Judge has reversed the decree of 
the Court of first instance. He finds that the bonds were not paid off and 
after referring in his judgment to two witnesses who are attesting wit- 
nesses of the bonds, says as follows “ Their evidence is sufficient to 
show that the money was obtained for a legal necessity, for the enlarge- 
ment of family estate by exercising rights of pre-emption. It "was entirely 
the interest of the family, even though there is no legal proof that the 
effect was given to this purpose. I hold that the debts were inoi^red for 
legal necessity.” This judgment is not very satisfactory. The Court ot 
first instance had given somewhat substantial reason for bolding that it 
had nob been proved that the bonds were given for family necessity. He 
has said that the allegation was that the money was advanced for pre- 
emptive decrees but that no such decrees had been filed. It would have 
been more satisfactory if the learned Additional District Judge had gone 
into these matters and given his reasons for over-ruling the Court below. 

In the present oaae it is not even alleged in the bond that the considera- 
tion was money advanced to acquire property pre-empted. We feel, how- 
ever, that in second appeal we must £244] accept the judgment of the 
learned Additional District Judge as a finding that the money was borrow- 
ed on two bonds for the purpose of complying with the terms of one or 
more pre-emptive decrees. We think that in the absence of evidence to 
the contrary it must be assumed that these decrees were complied with 
and that the family acquired the property, the subject-matter of the pre- 
emptive decrees, by means of the money that was advanced on foot of the 
bonds. A pre-emptive decree provides that the decree-holder shall acquire 
the property therein mentioned provided ho pays the purchase money 
within a time fixed. If he doos not do so, his suit is bo be dismissed with 
costs. It is very hard to say that such a decree with the liability that 
is attached to it is not a debt. It cannot be urged now that a creditor 
who has made honest and reasonable inquiry as to the object of the loan 
is bound to see to the application of the money ho advances, and there- 
fore the absence of a finding that the money advanced on foot of a bond 
was. actually applied to the pre-emptive decrees is not fatal to the plaintiff s 
case. The appeal, therefore, fails and is dismissed with costs. 

Appeal dismissed. 
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APPELLATE OIVIL. 

Before Sir John Stanley^ KnighU Chief Justice, and Mr, Justice Banerji. 


Muhammad Fayaz Ali Khan {Defendant) u, Kadlu Singh 

AND ANOTHER {Plainiifs)* 

[7tih November, 1910.] 

Civil Procedure Code (1882), section 43 —Civil Procedure Code (1908), schedule 1, order 
II, rule ^-^ompetence to give leave to omit remedies or split causes of action not 
Ismited by pecuniary jurisdictioyi of Court—Suit for surplus collections made by 
mortgagee — Limitation — Act No. IX of 1871, schedule II, article 105— Aci No. XV 
of , section %, schedule II, articles 10b, Z.C9 — Act No. IX q/ 1903, schedule I, 
articles 105, 109. 

The competoDoe of a Gourb to give leave to a plaintifi to omit to sae foe a 
relief to whioh be may be entitled is not affected by the pecuniary value of the 
relief in respect of whioh such leave is sought. 

A suit by a mortgagor after the mortgage has been satisfied to recover surplus 
collections received by the mortgagee may be brought within three years from 
the time when the mortgagor re-enters on the mortgaged property under article 
105 of the second schedule to the Limitation Act of 1877 taohedule I to the 
Limitation Act of 1908) and there is no restriction as to the way in whioh the 
mortgagor may obtain possession Ram Din v. Bhup Sitigh (1) discussed. 


1910 
NOV, 7. 
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Orviii. 

38 A. 244= 
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[245] The facts of this case were as follows : — 

The plaintiffs, mortgagors to a mortgage deed of the year 1850, 
brought a suit for redemption In the Court of a Munsif in 1905. They 
divided their claim, having obtained the leave of the Court to bring a 
separate suit for surplus colleotions alleged to have been made by the 
defendant mortgagee while in possession of the mortgaged property. The 
plaintiffs’ suit for redemption was decreed on the 21st of May, 1908, and 
on the 21st of August of the same year they filed their suit for recovery 
of the surplus collections. The Court of first instance (Subordinate Judge 
of Aligarh) decreed the claim. The defendant appealed to the High Court, 

The Hon’ble Nawab Muhammad Abdul Majid, Maulvi Ghulam 
Mttjtaba and Maulvi Bahmatullah, for the appellant. 


The Hon’ble Pandit Sundar Lai and Dr. Tej Bahadur Sapru, for the 
respondents. 

Stanley, C. J.. and Banebji, J,— This appeal arises onfc ot a suit 

brought by the plaintiffs respondents for surplus ool actions alleged to 
have been received by the defendant as mortgagee of the property of the 
plaintiffs. The mortgage was made m the year 1850, and a redemptio 
suit was instituted in the year 1S05. Before the hearing of the earlier 
suit an application was made to the Judge before whom the suit was pen- 
ding namely, the Munsif of Khnrja, for liberty to bring a suit for recovery 
of surplus collections. This application was made pursuant to the provi- 
sions of section 43 of the Code of Civil Procedure of 1882, which 
ponds with order II. rule 2, of the Code of 1908. The learned Munsif 
granted the applicants' prayer. The suit for redemption was decreed on 
the 21^t of May. 1908, and on the 21sb of August of the same year the 
suit out of which this appeal has arisen was instituted. The claim m 
respect of mesne profits is for a sum of Rs. 5,500 . The Court below gav 

Appeal No. 227 o£ 1909, from a deotee of Baake Bebari Lai, Subordinate 
Judge of Aligarh, dated ihe Slst of May. 1909. 

(1) (1908) I. L. R 30 AU. 225. 
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a deoreo in the plaintiffs’ favour, and against this decree the present ap- 
peal has been preferred. 

Several points have been raised by the learned vakil for the appel- 
lant, with which it is unnecessary for us to deal. The first and main 
contention is, that the suit is not maintainable in view of the fact that 
the present suit was not cognizable by the learned Munsif who gave per- 
mission to bring the suit, the amount [246] of the claim being in excess 
of his pecuniary jurisdiction. It is admitted that the suit for redemption 
was within the cognizance of the Munsif of ]&hurja and that he was com- 
petent to try that suit. But it is said that he was not competent to give 
the leave which is contemplated by section 43 of the Code of 1882. That 
section provides that “ a person entitled to more than one remedy in res- 
pect of the same cause of action may sue for all or any of his remedies, 
but if he omits, except with the leave of the Court obtained before the 
first hearing to sue for any of such remedies, he shall not afterwards sue 
for the remedy so omitted,*’ We think that this rule contemplated that 
the leave to bring the subsequent suit should be obtained from the Court 
before which the original suit was pending and that the Munsif of Khurja 
before whom the suit for redemption was pending was competent to give 
leave to bring the later suit. We have on the record the order of the 
Munsif granting that permission. It is dated the 12th of May, 1905. So 
far as we can see, no other Court was competent to give leave to bring 
the second suit. The suit therefore out of which this appeal has arisen 
was not a suit brought contrary to the provisions of section 43, but a suit 
which the plaintifis were authorized to bring under that section, they 
having obtained the permission of the Munsif of Khurja to omit the re- 
medy in respect of which the present suit has been brought and sue for 
it thereafter. There is no force therefore in this contention. 

The next contention addressed to us by the learned vakil for the 
appellants is that article 109 and not article 105 of schedule 11 to the 
Limitation Act of 1877 (schedule I to the Act of 1908) is applicable to 
the case. In 1871 Act No. IX of 1871 came into force, and in article 105, 
of the Second schedule appended to that Act, provision was made for the 
recovery by a mortgagor of surplus collections received by the mortgagee 
after the mortgage had been satisfied, the period of limitation being three 
years from the date of receipt, ».e., the receipt of the collections. 
This Act was in force up to the passing of Act No. XV of 1877 
which came into operation on the 1st October, 1877. Article 105 of 
the second schedule to that Act prescribed a period of three years’ limita- 
tion for a suit for surplus oolleotions to date from the time when the 
^^^^SQ'Eor re-enters on the mortgaged property. The same provision in 
L247] regard to limitation is contained in article 105 of the recent Act, 
^t No. IX of 1908. In section 2 of Act No. XV of 1877, it is prescribed 
that nothing therein contained shall be doomed to revive any right to sue 
ba^ed under Act No. IX of 1871, or under enactment thereby repealed. 
It has been contended before us, as we have said, that the arbiolo applic- 
able to this case is article 109 and not article 105 of the Acts of 1877 
and 1908. and reliance has been placed upon a ruling of a Bench of this 
Court in the case of Ram Din v. Bhup Singh (1). In that case the plain- 
tiffs, who were usufructuary mortgagors brought a suit for redemption on 
the ground that the mortgage debt had been satisfied from the profits of 
the mo rtgaged property. In that suit the plaintiffs did nob elaim any 

(1) (1903) I. L. R. 30 An7225. " 
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surplus profits, nor did they obtain, as in this case, leave of the Court to 
bring a subsequent suit for surplus profits. It was held by Mr Justice 
Aikman and Mr. Justice Karamat Husain that the suit was barred by the 
provisions of section 43 of the Code of Civil Procedure of 1882. Mr. 
Justice Aikman in his judgment remarked : — In my opinion this article 
must not be construed so as to confiiot with the provision of section 43 of 
the Code of Civil Procedure and must be deemed to refer to cases in which 
the mortgagor has got possession of the mortgaged property otherwise than 
by means of a suit for redemption.” In that case the suit did conflict with 
the provisions of section 43 of the Code of Civil Procedure, and therefore 
is unlike the suit which is now under consideration, in which there is no 
conflict between section 43 of the Code of Civil Procedure of 1882 and 
article 105 of the Limitation Act. But the learned Judges who decided 
that case go on to remark that article 105 must be deemed to refer to 
cases in which the mortgagor has got possession of the mortgaged property 
otherwise than by means of a suit for redemption. In the circumstances 
of that case this is merely an obiter dictum and we are not bound by it. 
We may say, however, that we are unable to accept the dictum so ex- 
pressed. We are of opinion that if permission to bring a subsequent suit 
for surplus profits has been given in accordance with section 43 of the 
former Code of Civil Procedure or order II, rule 2, of the present Code, 
there being no conflict between the provisions of the [248] articles and 
the provisions of the section and order respectively, there is no reason why 
article 105 of the Limitation Act should not apply as it is expressed in 
terms to do. The language of the article precisely meets the case before 
us. In a suit by a mortgagor after the mortgage has been satisfied as in 
this case, a suit to recover surplus collections received by the mortgagee 
may bo brought within three years from the time when the mortgagor re- 
enters on the mortgage property. Article 109 does not apply to a case of 
the kind. There is no restriction as to the way in which the mortgagor 
may obtain possession, and wo see no grounds for holding, as did the 
learned Judges in the case above referred to, that it only applies to oases in 
which the mortgagor has obtaind possession otherwise than by means of a 
redemption suit. Wo are of opinion that the suit is maintainable and 
that the only article which can apply is article 105. Article 109 is appU* 
cable to a ditferent state of things. It contemplates a suit for the profits 
of immoveable property belonging to the plaintiff which have been wrong- 
fully received by the clofendant, and not a suit by a mortgagor for surplus 
collections. 

Another point has boon raised by the learned vakil for the appellants, 
and that is, that under Act No. IX of 1871, limitation ran from the date 
of the receipt of the surplus collections and that this provision was 
in no way affected by the provisions of Act XV of 1877, which altered the 
period from which limitation began to run. As we have said section 2 of 
the Act of 1877 prescribes that nothing therein contained should revive any 
right which had been barred under the earlier Statutes. Wo think that 
this contention is well founded, and that tbo plaintiffs are not entitled to 
recover surplus profits which were received prior to the 1st of October, 
1874. To this extent the argument addressed to us must prevail. The learn- 
ed advocate and vakil for the respective parties have calculated what sum 
should be allowed in respect of the surplus collections for the period 
to the 1st of October, 1874, and they are agreed that Bs. 500 represents 
the amount of the surplus collections for that period. 
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Theso are the only matters wbiob have been discussed before 
us. We allow the appeal in so far that we reduce the amount [249] 
decreed to the plaintiffs by a sum of Bs. 500. In other respects the 
deeree of the Court below will stand. We direct that the parties shall 
pay and receive costs in proportion to failure and success in both Courts. 

Appeal allowed. 
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APPELATE CRIMINAL. 

Before Mr. Justice BicJiards and Mr. Justice Tudhall. 


Emperor v. Kadir Bakhsh.* 

[22nd November, 1910.] 

Act No. XLV 0/I86O (Indian Penal Code) section 409 — Criminal Misappropriation-^ 

Evidence-^What prosecution has to prove. 

On a charge ander section 409, of the Indian Penal Code it is not necessary 
for the prosecution to prove in what manner money alleged to have been mis - 
appropriated has actually been disposed of by the accused. If it is shown that 
money entrusted to the accused was not accounted for nor returned by him in 
accordance with his duty, it unspent, it lies on the accused to prove his defence. 

[Diet. 18 Or. L. J. 655=16 A. L. J. 617=40 I. 0. 30B.J 

The facts of this case were as follows: — The accused was a process- 
server attached to the Court of the Munsif of Fatehabad. On the 25th 
September, 1909, he was given a number of summonses for service 
together with the sum of Rs. 26-8-0, for diet money of the witnesses to be 
served. The summonses were returnable by the 5th October. On the 
13th October he was given another batch of summonses, returnable on 
the 22nd November, together with Rs. 18 for diet money. The sum- 
monses were not returned on the due dates nor was any report made by 
the accused as to their service, or non-service, nor was the money re- 
turned. On demand being made the accused afterwards returned the 
summonses unserveo, but did not even then refund the diet money, 
merely saying that it was lost. He never made any report either to 
the police or to his superior officer of the loss of the money and failed 
to give any satisfactory explanation of this omission. Subsequently he 
refunded the whole of the amount. He was prosecuted under section 
409 of the Indian Penal Code. His defence was that he had been robbed 
of the money. The trying Magistrate found him guilty and sentenced 
him to six month's imprisonment. On appeal the Sessions Judge was 
of opinion that the prosecution had failed to establish the charge and 
[250] acquitted him. The Sessions Judge made the fallowing remarks in his 
judgment, after setting out the facts as above-mentioned : — ‘On the other 
band the prosecution has not produced any evidence to establish conclu- 
sively that he had misappropriated the money to his own use. There were 
two decrees out against him at that time, but it has not been shown that ho 
used that money for payment of those decrees. The prosecution ought to 
have shown by some evidence that tho amount with the embezzlement of 
which he has been charged had in reality been appropriated by him to his 
own use and that his defence was groundless.” Tho story of the accused 
that the accused had been robbed was not regarded by the Sessions Judge 

^ Orimiaal Appeal No. 680 of 1910 againeb an order of Muhammad Ishaq Khan, 
Sessions Judge, Vartukhabai, dated the SOth of April, 1910. 
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as established. Oa this point he remarked : — It is true that his defence 
on the face of it does not appear to be very convincing, but it does tend 
to throw some doubt on his guilt.” The local Government appealed against 
the acquittal. 

The Government Advocate (Mr. A. E. Ryves) for the Crown ; — The 
Sessions Judge is wrong in law in holding that on the facts found the pro- 
secution has failed to establish the charge. On an indictment under sec- 
tion 409, Penal Code, it is not incumbent upon the prosecution to prove 
that any sum was spent by the accused for himself, or brought to his own 
use on any specific occasion. The prosecution has proved that the accused 
failed, on due date, to return the summonses, served or unserved, and to 
refund the money entrusted to him or give a satisfotory explanation for his 
default. A sufficient prima facie case was thereby made out, and it then 
rested on the accused to prove that he had a sufficient and satisfactory 
justification for his default. He has failed to do so, and he should, there- 
fore, have been convicted. It is no defence that the money was sub- 
sequently refunded. 

Mr. D. B. Satohnyt for the accused : — 

Under section 101 of the Evidence Act it is entirely upon the prose- 
cution to prove the guilt of the accused. It should be established by 
clear evidence that he committed a misappropriation in fact. Mere delay 
or negligence in rendering prompt account of the money is not enough to 
ostablish his guilt. He could be rightly convicted if he had declined to 
account for the money or made a false account. No specific act of mis- 
appropriation has [281] been proved. I rely on the case of Imam Din v. 
The Emperor (1). 

Richards and TUDBADIi. JJ. — Kadir Bakhsh was charged under 
section 409, Indian Penal Code, on two counts with criminal misappropri- 
ation of certain money entrusted to him. The learned Magistrate convicted 
and sentenced the accused to six months' rigorous imprisonment on each 
charge to run concurrently. The learned Sessions Judge reversed the finding 
of the Magistrate and acquitted the accused. Government has appealed. 
Most of the facts connected with the case are practically undisputed. The 
accused is a process-server. Ho received on the 25th of September, 1909, 
from the Munsif’s Court. Rs. 26-8-0 as diet-money for witnesses and then 
again he received Rs. 18 on the l3bh of October, 1909. The first sum- 
monses should have been returned on the 5tb of October and the second 
lot on the 22nd of November. The accused did not return the summon- 
ses until the 9th of December. 1909, when he returned them unserved, but 
without the money. He stated that the money was lost. Between the 
15th of December, 1909, and the 17th of December. 1909, the accused 
made good the money. The evidence showed that there were decrees out 
against the accused which ho was apparently unable to satisfy. The evi- 
dence also showed that the accused when asked bo return the summonses 
stated that some of thorn had been served and some of them nob. This 
statement of the accused was untrue, because the summonses were all 
finally returned unsorvod. The evidence further showed that until the 
summonses were returned unsorved the accused never made any report of 
the loss of the money either to the police or to his own superior officer. 
The learned Sessions Judge says in dealing with the ease : — “ His defence 
was that ho had lost the money while suffering from severe illness, but ha 
failed to explain why ho did not report the alleged lo ss to the police or nis 

(1) (1901) 3 PuDjab, D. R. 167. 
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own superior officer. No satiisfaotsory explanation is glren as to this omis- 
sion. On the other hand the prosecution has not produced any evidence 
to establish conclusively that he had misappropriated the money to his 
own use. There were two decrees out against him at that time, but it has 
not been shown that he used that money for payment of those decrees. 
[232] The prosecution ought to have shown by some evidence that the 
amount with the embezzlement of which he has been charged had in 
reality been appropriated by him to his own use and that his defence was 
groundless.” In our opinion the learned Sessions Judge is quite wrong In 
the proposition which we understand him to lay down in this paragraph of 
his judgment. There is no doubt that if the accused bad shown that he 
had really been robbed of the money he would not be guilty of the offences 
with which he is charged. It is also true that if the evidence for the 
defence coupled with the surrounding circumstances and the statement of 
the accused himself created a doubt in the learned Sessions Judge's mind 
as to the guilt of the accused, the latter would be entitled to get the beneht 
of that doubt. But it is entirely wrong to suggest that it lay on the prose- 
cution to prove the actual mode of misappropriation of the money. They 
were not called upon to prove that he applied this money in the discharge 
of the decrees against him or in any other way. When they proved that he 
had not returned the money in accordance with his duty when he returned 
the summonses un served, the Crown had proved their case, and it .lay on 
the accused to prove his defence. We might refer the learned Judge to the 
provisions of section 114 of the Indian Evidence Act. The learned Judge 
himself seems to have altogether disbelieved the story of the alleged loss, 
which is unsupported hv anv evidence. No doubt some evidence was given 
that the accused was ill. But it by no meins follows that because the 
accused was ill, he was robbed of the money. We think on the evidence 
that the conclusion arrived at by the learned Magistrate was right and 
that arrived at by the learned Sessions Judge was wrong. On the other 
hand, when we come to consider the question of punishment, we think that 
we ought to take into consideration the good character which the accused 
has borne, also the fact that he made good the money which he had misap- 
propriated, and that it is possible also that he will lose his office, and 
taking all these matters into consideration we do not intend that the ac- 
cused should be kept any longer in jail. Wo allow the appeal and 6nding 
the accused guilty of two offences under section 409, Indian Penal Code, 
we sentence the accused to six weeks’ rigorous imprisonment on each count, 
the sentences to run concurrently. As [253] the accused has already 
served more than six weeks pending the appeal to the Sessions Judge, the 
result of order will be that the re-arrest of the accused will be unnecessary 
and the bail bond will be discharged. 
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APPELLATE CIVIL. 

Before Mr. Justice Richards and Mr. Justice Tudball. 


Chatarbhuj and another {Defendants) V. Ohatar-tit and another 

{Plaintiffs) and Har Prasad {Defendant).* 

[24th November, 1911.] 

Sindu law^Qift — Gift in favour of an idol which is to be subsequently consecrated^ 
Possession given to manager. 

By a Seed of gift certain Kamindiri ppooeefcy waa oxpresael to be given to an 
idol which was not at the time of execution in existence and poaseasion of the 
property was made over to a oecbain oeraon as pufari. Held that the deed was 
valid and created a trust in favour of the idol. Mohar Singh v. aet Stngh (1) 
and Bhupati Nath Smrititirtha v. 12aw Lai Maiira (2) referred to. 

[Ref. 83 All. 793 : Diet. 29 0. D. J. 366=23 0. W. N. 645=51 1. 0. 215 : Rol. 78 I. 0. 
1018=44 All. 130.] 

The fact^ out of which this appeal arose were as follows : — 

Mathura Prasad and Chhatarjit acquired a certain share in a '^lage. 

They made a gift of it in favour of *‘Thakur Ramlalaji Mandir tor Dewa- 
lava), maiiza Kailiya,” an laol which was noti then in existence, and, 
appointing one Bhola as pu/oW and manager of the said idol, made ov« 
the property to him for the idol. After Mathura Prasad s death his widow 
and the other donor, Chhattarjit, sued to have the gift set “side on the 
ground that the gift was void. The Courts below set aside the gift. The 

dfifondftuts appealed to the "High Court. i o ^ 

The Hon’ble Pandit Sundar Lai (with him Dr. Tej Bahadur Sapruh 

^^he^valVd^tv of the gift does not depend on there being any 
that naml : rtie gift was in favour of a ‘=peoi6c deity. I rely on Mohar 
kinahw Bet Singh {\) and Bhupati Nath SmntiHrlha v, 

Maitra (2]. These were oases of wills, bub on principle there is no diffe- 
rence between a bequest and a gift of this kind. 

r254] The respondents were not represented. 

RICHARDS and TodbadD. XT.— This appeal arises out of a suit 

tar™. » 

r.,. 

'on^nne" uris urged that in view of the ruling of this Court in 
T[fnhar StrtoH v. Bet Singh (iX which followed the ruling of the Can 
TTioVi Court in BHitpati Nafli SmrUilirlha v. Bam Lai Maifra ( ). 
reotion^f the low^r Court is wrong. The only 

rth^two rbov7ment°irne"d dTeieioL.Ts that jhe_jif^^nthelatt^^ 

“b ,r “• ““ -."“.iM, .. . .. .... 
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oame into force on the death of the donor, -whereas in the present ease 
the gift was made during the lifetime of the donor. In principle there is nov 94 

no difference whatsoever between the two oases. A trust was clearly - --- 
created in the present case for the worship of an idol which was to be AspbdijATb 
consecrated and placed in a temple, and the originali defendant, Shola, 
was made manager and trustee thereof. 

Following the two abovementioned decisions we hold that the lower 
court was in error on this point of law and therefore the suit should have 
been dismissed. 

We allow the appeal and set aside the decrees of the courts below, 
the plaintiffs’ suit standing dismissed with costc in all courts. 

Appeal allowed. 
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£255] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice^ and Mr. Justice Banerji. 

Makhan Lal (Defejidant) v. Gayan Singh and others [Plaintiffs)."^ 

L24:th November, 1910.] 

Hindu la u — Widoto^Moncy borroued for legal necessity — Con3iructio7i of well — Feast 
on return Jrom pilgnmage^Daughier’B marriage. 

Money borrowed to defray the expeuBca of the marriage of the daughter of a 

HiDdu widow m possession of her husband’s property, is money borrowed for 

legal necessity, but a feast given on return from pilgrimage is not so connected 

With the pilgrimage as to justity its allowance as money expended for leeal 
neoesBity, ^ ^ b 

Expenses incurred in the construction of a woU may be a legal neoessity if it 
be proved to be lor the beneht of the estate. 

CMot Fol. 18 C. W. N. 1303=30 C. L. J. 285=21 1. C. G70; Ke£. 84 I. 0. 685*40 0. 

Li. 1^7. J 

The facts of this case were as follows ; — ■ 

The plaintiffs were the reversionary heirs of one Nohar Singh. They 

instituted the suit out of which this appeal has arisen for a declaration of 

their title and for possession of the property of Nohar Singh. Nohar 

ingh left a widow, Musammat Mendo, who executed three hypothecation 

bonds in lavour of Zalim bingh and Chandan Singh, both since deceased. 

uits ^«re bieugfat upon these bonds, and the property now in question 

was sold in execution of decrees obtained in these suits and a portion of 

the property was purchased by the mortgagees. The suit of the plaintiffs 

in the present case was resistied on the ground that the mortgages in 

question were executed by Mui^ammat Mendo to raise money for legal 

necessity. The court below (.Additional Subordinate Judge of Aligarh) 

held that there was legal necessity for a portion only of the loan taken by 

er and gave a decree accordingly to the i)laintifls tor possession and for 

mesne profits. The learned Subordinate Judge deducted, however, from 

^e mesne profits, the sums representing the amount borrowed by Musam- 
mat Mendo for legal necessity. 

the I^gh^O^o Makhan Lal, son oi Chandan Singh, appealed to 

__ Sat is h Chandra Bane rji, for the appellant. 
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Dr. Tej Bahadur Saprut for the respondentis. 

Stanley, C. J., and Banebji, J. — The plaintiffs are the reversionary 
heirs of one Nohar Singh. They instituted the suit out [256] of which 
this appeal has arisen for a deolaration of their title and for possession 
of the property of Nohar Singh. Nohar Singh left a widow, Musatn- 
mat Mendo, who executed three hypothecation bonds in favour of 
Zalim Singh and Ghandan Singh, both now deceased. Suits were brought 
upon these bonds, and the property now in question was sold in execution 
of decrees obtained in these suits and a portion of the property was pur- 
chased by the mortgagees. The suit of the plaintiffs in the present case 
was resisted on the ground that the mortgages in question were executed 
by Musammat Mendo to raise money for legal necessity. The court below 
held that there was legal necessity tor a portion only ol the loan taken by 
her and gave a decree accordingly to the plaintitts for possession and 
for mesne profits. The learned Subordinate Judge deducted, however, 
from the mesne profits, the sums representing the amount obtained by 

Musammat Mendo for legal necessity. 

Makban Dal, a son of Ghandan Singh, appeals against this decree, 
ELis case is that Musammat Mendo obtained the entire of the loans, and 
executed the bonds to which wo have referred, for legal necessity. 
consideration for the first bond is stated to bo money due on account and 
cash for constructing a well. The second bond was for money 
satisfy accounts and money due on a bond ol the 2ist of December, iooU. 
The third was for money raised to moot money due on accounts and a 
decree of one Maula Baksh. The accounts of Ghandan Singh and Zaiim 
Singh were examined to ascertain the particulars ot the expenditure referred 
to in these bonds, and id was ascertained that the money was advanced 
under three principal heads : -(.1) tor construction of a well ; W iox 

detray ing the expanses of a feast on the return of Musamma,t Mendo from 
Gaya, and (3) for the expenses of the marriage of Mendo s daughter. The 
money borrowed for the expenses of the marriage of Mendo s daughter was 
clearly for legal necessity, and the court below rightly allowed the money 
so expended. But in rospoot of the other matters to which wo have 
referred, it held that there was no legal necessity for the borrowing. 
Bxnenses incurred in the construction of a well may bo a legal neces- 
sity if it be proved to bo for the benefit of the estate; but there is no 
[26’?] evidence to satisfy us that the well which was constructed oy 
Musammat Mendo was constructed lor the benefit of the estate or for tne 
uood of her tenants and cultivators. We, thoroforo. think that the court 
below was right in disallowing this item. The other item, namely, 
exnenses of a feast on the return of Mendo from pilgrimage, appears ai 
to us not to have been incurred for legal necessity. A feast given on 
return of a pilgrim cannot be said to be so intimately oounooted 
nilgrimafie as to justify its allowance as money expended for legal y* 

We know of no authority for allowing such an item as coming wi 
moaning of legal necessity and none has been cited to us. ^ ^ 

reasons we agree in the view taken by the court below and 

appeal wibh costs. dUmissed. 
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33 A. 257 (=9 1. 0, 198). 

APPELLATE CIVIL. 

Before Mr. Justice Bioharda and Mr. Justice Tudball. 

Shadi Lal and others {Defendants) v. Muhammad Ishaq Khan and 

OTHERS (Plaintiffs),* 

[24fch November, 1910.] 

Custom— Evidence — Presumption — Inf erence of existence of a custom from continued 
user oj Jatid for a particular purpose. 

It iB open to a oouct to infer from long enjoyment not exeroieed by permis- 
sion, stealth or force, the existence of a oastom. If alter considering the evi- 
dence the court comes to the conclusion that an alleged custom is unreasonable 
or that the privilege is enjoyed as a result of permission given or that it is exer- 
cised by stealth or force the oouct is entitled to find against the custom. Kuar 
Hen V. Mamman (1) referred to. 

♦ 

The facts of this case were as follows : — 

The plaintiffs were the zamindars of the village Jabangirabad 
and the defendants were cloth printers and sellers. On a particular 
plot in the village rain water accumulated in the rainy season. The 
defendants made use of this water for the purposes of their trade, 
aeoording to the plaintiffs with their permission on payment of rent. 
The plamtihs alleged that the defendants prevented them from making 
other use of the pond and hence they prayed for an injunction to 
restrain them from interfering with them (the plaintiffs). The defen- 
dants denied the permission or payment of rent. They alleged that they 
[258J were making use of the pond for hundreds of years and that there 
was a custom prevalent in the village by which the defendants were enti- 
tled to use the water of the pond. The Court of hrst instance (Additional 
Subordinate Judge of Aligarh) dismissed the claim, but on appeal the 
lower appellate court (District Judge) reversed the decree. The defendants 
appealed to the High Court. 

Babu Jogindra Nath Chaudhri iot the appellants. 

Mr. B. E. O Conor (with him Mr. G- P. Boys, The Hon’ble Pandit 
Sundar hat and the Hon’ble Pandit Moti Lai Nehru), for the respondents. 

Richards and Tudball, JJ. — After hearing the parties in this 
appeal we have come to the conclusion that the appeal ought not bo be 
decided without determination of some further matters by the learned 
District Judge. Notwithstanding that the defendants claimed actual title 
to the land in dispute, the case was fought out upon the issue whether or 
not the defendants had a right to soak their cloth and dry it on the pro- 
perty in dispute, which has now been found bo bo the property of the 
plaintitis. it seems to us that tho learned District Judge was of opinion 
that no court under any circumstances could find that a customary 
right existed where the evidence in support of the custom consisted 
of user. In this we think the learned Judge was wrong. In our opinion 
it is open to the court to infer from long enjoyment not exercised by per- 
mission, stealth, or force, the existence of a custom. Of course, if the 
court after considering the evidence came to the conclusion that the 
alleged custom was unreasonable, or that the privilege was enjoyed as tho 

* Second Appeal No. lOlB oi 1908, ftom a deoree of H. J. Bell, District Judge of 
Aligarh, dated the 9rd of June, 1908, reversing a deoree of Pitambat Joshi, Additional 
Subordinate Judge of Aiigarb, dated the 4tb of Marob, 1907. 

(1) U89&) 1. L. R. 17 All. 87. 
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result of permission given, or that it was exercised by stealth, or force, he 
would be equally entitled to ^nd against the alleged custom : vide K.v,<xt 
Sen V. Mamman (1). We accordingly refer the following issues to the 
lower appellate court : — 

Cl) Does any custom exist by reason of which the defendants are 
entitled to exercise the right of soaking and drying their cloth on the 
plaintiff’s property ? 

(2) Over what portion of the land in dispute are the defendants 
entitled to enjoy this right ? 

[259j In determining these issues tbe court will have regard to the 
remarks expressed above. If the court finds that there was a custom 
extending over some portion, but not over the whole, of the land in 
dispute, the court, by means of a map or otherwise, will clearly define the 
area over which tbo right exists. 

The court will also be entitled to take into consideration the reasona- 
bleness of the alleged custom. For example, we consider that it might be 
unreasonable for tenants to claim to prevent a zamindar using a large 
piece of land for building, agricultural, or other purposes, merely because 
without interference on the part of the zamindar they had for many years 
used the land for the purpose of drying cow-dung cakes. In the present 
case we think that the court might, in conjunction with the evidence of 
user, consider such matters as the importance of the industry, the length 
of time it has been established and the possibility or impossibility of 
carrying on tbe industry elsewhere if the land is turned into a grove. The 
court will be entitled to take any additional evidence it finds necessary; 
on return of the findings 10 days will be allowed to file objections. 

On return of the findings the following judgment was delivered : — 

The finding on the issues referred by us is against the appellants. 
Objections have been filed, and the particular objection is that there was 
a finding by the lower appellate court before the remand that “ there had 
been a user which extended over a period of fifty years,” and that the 
finding of the court upon remand that there was ” no evidence that the 
families of the appellants have constantly and without intermission made 
use of the tank for a very long time ” is inconsistent with the first finding. 

In our order of remand we explained to the learned Judge that user 
under certain circumstances might establish a custom. It appears that 
when the case went back, very few of the appellants appeared or 
were represented. A compromise, which the learned Judge says, was 
most advantageous to the appellants, was agreed upon by their re- 
presentatives. Shadi Lai, however, refused to abide by the compromise 
and the case bad to proceed. The learned Judge has found against 
tbe custom, and wo have no [260] reason to think that he did 
not fully carry out the directions we gave him in the order of remand. 
Wo, however, were ready to bear the learned pleader for the appellants 
and' wore ready that he should refer us to the evidence which was taken 
in the court below originally and also on remand, so that we might dispose 
of the case ourselves without any further delay. The learned pleader 
admitted that he is not in a position to refer us to this evidence. 

Wo, accordingly, must dismiss the appeal with costs. 

Appeal dismissed. 


(1) (1896) I. L. B. 17 AU. 87. 
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as A. 260 (=8 I. C. 817). 

APPBIjTiATE CIVIL. 

Before Sir John Stanl&y^ KnighU Chief Justice, and, Mr. Justice Banerfi. 
Maharaja of Benares {Defendant), v. Baldeo Prasad 

(Plaintiff)* 

[25th November, 1910 ] 

^ct (Local) No. n of 1901 (Agra Tenancv Act) section m~Appeal— Question of pro- 
prietary title — Jus tertii pleaded by defendant^Third person added as a defendant 
’^Question decided against latter. 

^^sessraeat of revenue on land in the posaession of the defendant, 
the defendant pleaded that the land belonged, not to the plaintiff but to a third 
person The third person was brought upon the record as a defendant and 
olaimedthe land as his, and, on the question of ownership being decided 
against him, ap^aled. Held that the question raised in the suit was a question 
of proprietary title which arose directly and substantially in the suit and that 
an appeal lay to the District Judge. 

^ This was an appeal under section 10 of the Letters Patent from a 
judgment of Griffin, J. The facts of the case are stated in the ludg- 
ment under appeal which was as follows 

IKR ® appeal arising oat of a suit instituted under sections 150 and 

sessed to The plaintiff’s claim was that the defendants should be as- 

Siff of certain land in their possession. According the 

& it fre! nf t ^'^“^“dar of the land in dispute and the defendants had no right to 
zaminL^ and +W ^eleadanta pleaded that the Maharaia of Benares was the 

entitled to hold the land rent and revenue free. The 
femandedthe o^^^^^^^ There was an appeal to the Commissioner, who 

WM donVand tL directions that the Maharaja of Benares be made a partv. This 

""‘t- The Maharaja of 

^reotfons tW if returned the memorandum of appeal with 

tCfpMal p^efetLd^^^^ District Judge. The latter has now decreed 

lie records were that in the Court of the Assistant Collector certain pub- 

[261] that the Assiataat^G^o*i?AntfJI^d entries in these records 

copies of tLse Aotr !a ^2 “ decided tHo case m favour of the plaintiff. No 

the finding of on the record to support 

ed copies of the entricQ in District Judge was asked to receive oertifi- 

made^one of the eroiindl refused to do so. This refusal is 

cerof tSnLe theTarn^^^^^^ J under the oiroumstan- 

reoeiving certified oonies nf^if would have exercised a proper discretion in 
by the Assistant cKtor. inspected 

the apMaVT^VoSo^aS^n^ 'f jurisdiobion to hear 

there was an issue in the Court rnatter m issue in the appeal.’ In the present case 

Mahara%orruVr:s*^wa2°tho°l^ 

was raised in the appeal preferred m u ' ‘ 

pointed out that ihe?e Benares. It is. however, 

such he was not oornn.^tAnh apmst the Mahara]* of Benares and as 

a Pull Bench ruliug reported All wh’ h “l 

et;?e" oV d'e'oi”oue o? th ‘r" There“‘is'’ no “doubr whatever 

under the proviaiona of aeotion US o°°Aot Xl‘rot“lS^i'>‘’h''''' brought in 
medy of oo uuauoeeaaful .ate^ve^L°\af iV?aul[ “ci';!l’ c‘’o^=“t’'afd o“u 

• Appeal No. 119 of 1909 under section 10 of the Letters Patent. 
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appeal. Tfe is trae that the oortesponding seotion o! the Tenanoy Aot, seotioB 108, does 
not apply to the facts of the present oase, inasmaoh as the suit is sot a suit between a 
landholder and bis tenant. Bat I think the principle dedaoible from these ralings 
is applicable to the present oase. It is desirable that a qaestion of proprietary title 
should be fought oat and decided in a Civil Court. The present suit is a suit for assess- 
ment of revenue So far as the original defendants ate oonoetned, the only qaestion 
was whether the land was liable to be assessed to revenue or not. The Maharaja of 
Benares was brought in by the order of a Revenue Court, with the result that there 
was a question of proprietary title raised between him and the original plaintiS. ^ This 
question of title, no doubt, was of considerable importance both to the plaintiff and 
the Maharaja of Benares, but it made no difference to tbe original defendants whefcbet 
they should have to pay'the revenue which was assessed to the one or the other. Fol- 
lowing, therefore, the principle laid down in I. ti. B , IS All. 364, and other rulings to 
the similar effect, I think the remedy of the Maharaja of Benares lay in a separate suit 
in a Civil Court and not by an appeal to tbe District Judge. I therefore allow this 
appeal, set aside tbe decree of the lower appellate court and restore that o! the court of 

first instance with costs.” 

Babu Jogindra Idath Chaudhru tor the appellant. 

Dr. Satish Chandra Banerji, for the respondent. 

[262] Stanley. O. J.. and Banerji. J.— This appeal arises in a snib 
which was brought by Pandit Baldeo Prasad, respondent, against the prin- 
cipal defendants for assessment of revenue on land held by the said 
defendants, on the allegation that they were the tenants of the plaintiff, 
that the land was hold rent tree by them in the plaintiff s zamindari. 
and that it was liable to assessment to revenue. The prmoipal 
in answer to the claim urged that the plaintiff had no right to bring the 
suit inasmuch as the land in question was a part of the property of the 
Maharaja of Benares. The Maharaja was added as a defendant and urged 
that the land lay in his zamindari. The oonolusion to which the court of 
e^st instance came was that the land in question lay m the zamindari of 
the iilaintiff and that be was entitled to a decree. It aooordmgly made a 
decree to tbe effect that the principal defen 3ant should pay 3-1 J'?- 
exclusive of cesses, to tho plaintiff, on account of revenue. From this 
Anrreo the Maharaja of Benares appealed to the District Judge of Benares. 
The anS warentertained. and the learned District Judge held that as a 
Question of proprietary title had been determined by the court of first in- 
stance and was also raised in the appeal, the appeal lay to his court. A 
rnrtards tho merits of the case he hold that, as the documents upon which 
Iho court ot“?s instance relied were not on the record, the plaintiff had 
Uiled to esUblish his claim. The learned Judge accordingly dismissed 

the suit. 

From this decree an appeal was preferred to this Court. The 
Judge who heard the appeal was of opinion that no appeal 1^ to the 
Distllot Judge and acocrdingly l.revorsod his decision and restored that o 

the court of first instanoe. 

From the decision of the learned Judge of this Court this “PP®*' “ 

1 oor, nreferred under the Letters Patent and the first and main contentio 
been p appeal from tho decree of the court of first instance was 

cmptrlv ^^ by the learned District Judge In out 

contention is well-founded. Section 177 of Act No II of 1901 

f,Tmatw ‘in "issue in "the’“appL"l. ’“Th'^e" question' S]' whXr th® 
lana which formea tho subjeot-mattor of tho suit was the prop y 
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the plaintiff or of the Maharaja defendanti was a question whioh arose 
directly and substantially in the suit brought by the plaintiff. The 
plaintiff could not obtain a decree unless that question was determined 
and found in his favour. The court of ffrst instance determined the ques- 
tion of title and decreed it in favour of the plaintiff. The decree of that 
court was a decree not only against the principal defendant but also 
against the Maharaja of Benares. Upon the question of title it was clearly 
a decree against the Maharaja by which be was prejudiced. As a question 
of title was in issue in the court of first instance and was also in issue in 
the appeal, the appeal lay to the District Judge, and we think the learned 
Judge was right in holding that he was competent to entertain it. 

As regards the merits of the case the learned District Judge com- 
mented on the conduct of the court of first instance and of the plaintiff 
in not placing on the record copies of documents, whioh the court of first 
instance inspected after sending for the records whioh contained them. 
The learned Judge held that as those documents were not placed on the 
record, he was justified in holding that there was no evidence on the re- 
cord whioh supported the plaintiff’s claim. The conduct of the court of 
first instance in sending for records and not directing copies to be produc- 
ed was no doubt irregular, but we do not think that on that ground alone 
the plaintiff’s claim should have been dismissed. We agree with our 
learned colleague that under the circumstances of the case the learned 
District Judge would have exercised a proper discretion if he had received 
certified copies of the entries of public records whioh had been inspected by 
the court of first instance. We think it is not right to visit the plaintiff 
with the consequences of the neglect of duty of the court of the first 
instance. The appeal to the District Judge was not therefore tried accord- 
ing to law, and we must hold that there has been no proper trial. 

We recordingly allow this appeal, set aside the decree of this Court 
and the decree of the lower appellate court, and remand the case to the 
lower appellate court with directions to readmit it under its original number 
in the register and dispose of it on the merits after allowing the plaintiff to 
produce certified [264j copies of the documents relied upon by him, the 
originals of whioh had been inspected by the court of first instance. Both 
parties will be at liberty to adduce any further evidence which may be 
relevant to the matters in issue. The plaintiff will pay the costs of the 
appeal to this Court and of the abortive appeal to the District Judge. All 
other costs will follow the event. 

Appeal decreed — cause remanded. 
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Ashfaq Husain and others {Judgment^dehtors) v. Gauri Sahai 

{Decree-holder). * 


Two appeals consolidated, 

[lOfch and lllih November, 1910 and 1st* February, 1911.] 

[On appeal from the High Court of Judicature at Allahabad.] 

Limitation — Execution oj joint decree— Decree set aside as against one of several joint 
judgment-debtors, against whom it has been ex parte — Decree passed stibsequenily 
against the exempted party --Civil Procedure Code section 108 — Order on a 

former application whether tea judicata. 

A decree for sale oq a mortgage was passed agaiost several defendants jointly 
on the 25th August, luOO, and made absolute on the 2lGt December, 1901. As 
against one defendant, however, the decree was ex parte, and it was set aside as 
against her on appeal on the 11th March, 1902. Subsequently, a decree was 
passed on the merits against this defendant on the 15th August. 1902. and her 
appeal was dismissed by the High Court on the 16th November. 1901, and as 
against her that decree was made absolute on the 27th November, 1905. An 
application for execution was made against all the defendants on the 21st De- 
cember, 1905, based on the decrees of the 25th August. 1900, the 15th August, 
1902, the ICth November, 1904, the 21at December. 1901, and the 27th Novem- 
ber, 1905. The defendants filed an objection to the application on the 7th 
February, 1906, alleging that they were no parties to the decrees of the 15th 
August, 1902, and the 27th November, 1905, and that, as to the decrees of the 
25th August, irOO, and the 2lst December, 1901, they were time barred. 

IJcUl (affirming the decision of the High Court) that the decrees of the 25th 
August, 1900. and the ICth November, 1904, were steps in granting the plaintiff 
the relief to which he was entitled. The latter decree supplemented and comple- 
ted the former, and for the first time justified the plaintiff in applying for the 
joint execution of the decree. Time under the Limitation Act (XV of 1877) 
began to tun from the date of the latter decree, or rather from the date it was 
made absolute — the 27th November, 1905, and consequently the application 
was not barred. 


Held, also, that the plaintiff was not estopped, in the present proceedings, 
by the order of the 27tb November, 1905, dismissing his former application for 
[265] execution of the l&th February, 1905, which was based on the decree of 
the 15th August, 3902, alone; whereas the present application was based on the 
joint effect of the two orders absolute of the ‘ilst December, 1901, and the 27th 
November, 1905, which were io effect one decree of the later bate. The applica- 
tions therefore were different and the former did not operate as res judicata. 


rOiat • 31 J C 917 ; 3J Mad 488 ; Foil: 15 1. C. 732 ; 17 I. C. 759=23 M. L. J. 675 ; 
*36 Mad* 104 ; Ref ; 29 I. C. 237 ; 26 M. L. J. 235=1914 M. W. N. 622=23 I. 0. 
290 • 40 Mad 989 : 46 Cal. 25 ; 53 1 C. 213=37 M L. J. 204=1919 M. W N. 
640’; Dist : 68 f. C. 919 ; Fol : 79 1. C. 477 ;] 


Two consolidated appeals 50 and 51 o( 1909 from two decrees (27th 
June, 1907) of the High Court at Allahabad, which reversed orders (17th 
April, 1906, and 5th May, 1906) of the Subordinate Judge of Moradabad. 

The only question in the appeal was whether or not the execution 
of a mortgage decree in favour of the respondent was barred by limitation. 

The facts are stated in the judgment of their Lordships and also in 
in the report of the bearing before the High Court (RICHARDS and 
Griffin, JT.) which will be found in I. L. R. 29 All. 623. 


•Present: Lord MACNAGHTKN, Lord MKBSBY, Lord ROBSON, Sit ABTHUB Win 

SON and Mr. AMliBlt ALi. 
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On those facts the Subordinate Judge in his judgment on 17th 
April, 1906, said : — 

** The deotee-holdec oontends thab he oan oouut time from the deoiee of the ap- 
pellate Court of the 16th November, 1904, It has booa notioed that the 
deoree was set aside so far as Sakina was oonoerned. The ease was reheard on the 
merits as between the plaintiff and her onl7t and the deoree of the 15th August* 1902, 
was passed as betweeu the plaintiff and her only. She appealed from this deoree, and 
the High Court decree was confined between her and the plaintiff only. The defen- 
dants (objectors) were not parties to the decree of the first Court of the 15th August, 
1902, not to that of the High Court of the 16th November. 1904 The oases referred to 
by the decree-holder, v. iduhumnnid Hdscin (1), Baiant Ldl v. Najni- 

towiisso- Bibi (2} and lidvi Lai v Jagunnath (3), are distinguishable, in that in each 
of them the deoiee itself was under question before the Appellate Court, though all the 
persons who were parties before the first Court were not before the Appellate Court. 
Here neither the decree of the 25th August, 1900. nor that by which it was made abso- 
lute, that is, the decree of the 2Ut December, 1901, was subject of the appeal. 10 may 
be added that while Sakina’s appeal against the order refusing her application of 
section 103 was before the Court, and again when the case was being tried on the 
merits so fat as she was oonoomed, and again when the decree passed on the merits was 
the subject of appeal to the High Court which ended in the decree of the 16th Novem- 
ber, 1904, there was nothing that could prevent the decree-holder from putting the 
decree of the 2lst December, 1901, io execution against the defendants and to have 
such interest in the property as was in the hands of these defendants sold. Nor, having 
[266] regard to the judgment of the High Court setting aside the ex yarte decree, can 
it be said that the whole ex parte deoree was set aside. 
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“1 cannot help but hold that the application for sxeoution as against the defen- 
dants (objectors) is beyond time from the decree of the dlst December, TdOl. This is a 
case in which there were two deoreesi one against the defendants (objectors), the other 
against Sakina. The latter decree may be executed in respect of the whole sum against 
the interest of Sakina, but the decree of the 21st December, 1901, is barred. 1 accept the 
objection with costs, allowing execution against Sakina and her interest only. 


On the same day Cl7th April 1906) the Subordinate Judge made an 
order directing the appellants to specify the amount o£ the share of 
Sakina in the mortgaged property and postponed the further hearing of the 
application for execution to the 27th April, 1906. 

On that date the respondent filed a petition stating that his deoree 
was a joint deoree, and the mortgage was also joint, and the Subordinate 
Judge thereupon, on the 5th May, 1906, ordered the execution case to be 
struck off on the ground that, as Sakina’s share was nob specified, it could 
nob be sold. 

From these two orders (L7th April and 5th May, 1906) the respondent 
appealed to the High Oourt. The appeal from the former oider is reported 
as above stated. On appeal from the latter order the High Court said : — 


**Huving rogurd to our judgmeut in the connected uippeal, it is perhaps unnooossary 
to give any further judgment in this case. However, inasmuch as the Court below 
dismissed the application for execution against Sakina Bibi, we set it aside so far as 
it is inconsistent with our judgment just delivered in the connected appeal. As 
Sakina Bibi did not appear in the Court below and does not appear now, we make no 
order as to costa." 


Both orders having been reversed by the High Court, the present 
appeals 50 and 5i were brought from the respective orders of reversal. 
On these appeals : — 

De Gruyther, K. C. and Hosst for the appellants, contended that the 
application for execution dated the 21st December, 1905, was made more 
than throe years after the decree of the 25th August, 1900, was made 
absolute against the appellants on the 21st December, 1901, and was 

(1) (1866) I. D. R. 8 All. 673. {ii) (1884) Weekly Notes, 138. 

(2) (1883) Weekly Notes, 179. 
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therefore barred by lapse of time ; and that the decree of the 16th Novem- 
ber, 1904. was not the decree in the suit capable of being executed 
against the appeHants. Reference was made to the Transfer of Property 
roLn ^ 1882). sections 88, 89 ; Limitation Act (XV of 1877), 

L267J schedule II. article 179 : Civil Procedure Code (XIV of 1882), see- 
tions 108. 540, 546 : Sheo Prasad v. Anrudh Singh (1), Jivaji v. Bam- 
Chandra (2) and Bazkanta Nath Mittra v. Aughore Nath Bose (3). It was 
also contended that the decree of the Subordinate Judge, dated the 276h 
November, 1905, became final as between the appellant and respondent, 
not having been appealed from, and the High Court had no jurisdiction to 
question its validity ; and the oases of Bam Kirpal v. Hup Kuari (4) and 
Bent Bam v, Nanhu Mai (5) were referred to. It was further ooctended 
that the same decree had the effect of a res judicata between the parties, 
and prevented the making of a further application substantially the same, 
reference being made to the case of Krishna Behari Boy v. Bunwari Lall 
Boy (6). 

E. U. Bddist for the respondent, contended that under article 179 of 
schedule II of the Limitation Act, 1877, limitation did not begin to run 
until the date of the decree of the High Court of the 16th November, 

1904, and consequently the application for execution of the 21st December, 

1905, was not barred. In all these proceedings the Subordinate Judge 
bad treated the original decree against all the judgment-debtors, and the 
subsequent decree against Sakina as being totally distinct and indepen< 
dent decrees which must be executed separately ; but the correct way of 
dealing with them, it was submitted, was to take them together, and so 
treated they formed only one decree against all the judgment-debtors 
jointly, and the whole decree should be executed at one time and in one 
proceeding. Reference was made to Qopal Chunder Manna v. Qosain 
Das Kalay (7) and Kristnama Chariar v. Mangammal (8). The reasons 
given by the High Court were right, and the judgment should be upheld. 


De Gruythert K. C. in reply referred to and distinguished the case 
of Sham Sundar v. Muhammad Ihtisham Alt (9), which [268j was 
referred to by the High Court as being applicable in principle to the 
present case. 

1911, February Ist ^ — The judgment of their Lordships was delivered 
by Lord Mersey : — 


The substantial question in this case is whether an application for 
the execution of a decree absolute obtained by the respondent for the 
sale of some property which bad been mortgaged to him by the appellante 
is barred by section 4 of the Indian Limitation Act, 1877. There is also 
a further question, namely, whether a similar application bad not already 
been made to the Court and dismissed on the i7th November, 1905, so as 
to make the present application res judicata. 

The litigation which has led up to this dispute has been very long, 
and it has been somewhat complicated, but the story can bo told for pre- 
sent purposes, in a few sentences. 


(1) (1879) I. L. R. 2 All. 273. 

(2) (1891) I. D. B. 1C Bom. 123. 

(3) (1898) I. li B. 21 Cal. 887. 

(4) (1893) I. L. R. 6 All. 269 : L. R. 11 
I. A. 87. 

(6) (1884) I. I*. R. 7 All. 102 : L. R. 11 
1. A. 181. 


16) (1875) I. D. B. 1 Oal. 144 (146) : L* 
B. 2 I. A. 283 (26C). 

<7) (1898) I. L. K 25 Oal. 694 (599— 
600 acd 601—602). 

(8) (1902) I. li. R 26 Mad.91 (92). 

(9) (1906) I. li B. 27 All. 501. 
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« 

The respondent was the holder of a mortgage of the interest of the 

appellants and of a lady named Musammat Sakina in certain lands. The 

mortgage debt, was a joint debt, and the mortgaged property was joint 

property. Default was made in payment of the debt, and thereupon the 

respondent instituted proceedings for the recovery of the money. He also 

asked for a decree that if payment were not made the property should be 
sold. 

The present appellants put in defences, but the lady failed to appear, 
ihe case was tried, and the defences were found to be untrue, whereupon 
a decree was pronounced against all the defendants, the judgment against 
the lady going by default of appearance. This decree was dated the 2dth 
August, 1900. and it was made absolute on the 21sb December. 1901. 

If nothing more had happened there should have been no difficulty 
about obtaining an order for execution of the decree. But before the 
decree absolute was made, namely, on the 19th September, 1900 the lady 
Musammat Sakina had bestirred herself and had applied for a review of the 
judgment of the 25th August, 1900, on the ground that she had never been 
served with process. The lady’s application was refused by the Subordinate 
Judge before whom it came. This was on the 13th May, 1901. [2691 
The learned Judge did not believe her statement that she had 
no notice of the proceedings and he was of opinion that she had been put 

principal defendant in the suit, the present appellant 
Ashfaq Husain, in order to delay the execution. Musammat Sakina then 
appealed ; and her appeal was allowed, the Court directing “that the decree 
passed ex parte be set aside so far as the appellant, Musammat Sakina is 
concerned, and that the case should be reheard upon the merits as against 
her. This was on the 11th March, 1902, The case was accordingly set 
down for rehearing, and Musammat Sakiui than pleaded that the plaintiff 
dad received certain sums of money from her deceased husband on account 
o the mortgage debt for which he had not given credit. This defence of 
^ymenb had not been put forward by any of the other defendants, and 
at the hearing Musammat Sakina v.as unable to support it by satisfactoi-y 

*^*^®*i against her on the 15th August, 

T with tbs 

w f ® her witnessss were unworthy of credit, dismissed 

net appeal. This was on the 16th November, 1904. Nobhinc was naid 

- apphoafion againt; 

1902^ August, 

To thi^Hne “n f ‘’"a the property. 

15th August objeotiou alleging that the decree of the 

the „ ® 1 ' ' 7^1 Musammat Sakina alone, and that 

"harhe^T ‘1^° appellants, 

had become extinct by operation of the Statute of Limitation The 

November. 1905. when the Subordinate 

SakfL^oLIv August, 1902, ooncernol Musammat 

th« h- “O order absolute could be made against 

Mff h»r°f°' He also found that the puTn- 
ablo'lute Th Deoembor. 1901. obtained a decree 

LkTnlT\n rVn^e't °or®thT'’ ““d the decree against Musammat 

12 ^ 01 * oonolusion that he could not help but disallow the plaintiff’s 
[270] appheation; and the application was accordingly dismissed The 
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DTol. 

learned Judge, however, made a decree absolute (dated the 27bh November, 
1905). against Sakina, Later on, namely, on the 21st December, 1905, 
the plaintiff filed an application against all the defendants for execution 
by way of sale of the property. This application was based on the decrees 
of the 25th August, 1900, the 15th August. 1902, the l6bh November, 
1904, the 21sb December. 1901, and the 27th November, 1905, before- 
mentioned. The present appellants filed an objection to this application on 
the 7th February, 1906, alleging that they were no parties to the decrees 
of the I5tb August, 1902. and the 27th November, 1905, and that as to 
the decrees of 25bh August, 1900, and 21st December, 1901. they were 

time barred. . , a 

These arc the facts, and the first Question is whether the remedy 

against the pre'ent defendants is statute barred. The limitation applicable 
bo the case is bo be found in the fourth section of the Indian Limitation 
Act, 1877, which provides that every application made after the period of 
limitation proscribed therefor by the second schedule annexed to the Act 
be dismissed, although limitation has nob been set up as a defence. 
The second schedule (Art. 179) provides that the time for an application 
for the execution of a decree shall be three years from the date of the 
decree or (where there has been an appeal) from the date of the final 
decree or order of the Appellate Court. The answer to the question, there- 
fore. depends upon the date of the decree on which the application for 
execution is based If the date of the decree is more than three years be- 
fore the date of the application, then the respondent’s remedy is sU^te 
barred, but otbcrwvso nob. Now the respondents ongmally olauned 
a decree against all the defendants jointly m respect of a joint 
debt? and he obtained on the 25th August. 1900. what purported to be 
a ju^meub in accordance with bis elainr. But it subsequent y appealed 

that by reason cf non-service of procees on ‘ 

judgment ought not to have been gwen. and accordingly ^ 

ie-opened the matter by setting aside the judgment so far as it afteoted 
tL one defendant who bad not been served, and directed another 
inquiry to ascorbain whothor that defondaut had any defence, it migh^ 
[27ll\avo boon more iu accordance with strict procedure if . 

^ i. Hin wlmln ludcmcnt and had proceeded bo To-tiy the case as 

nil ihe defendants But it was apparently considered that such a 

to the prooedui'o adopted by the Court:. . j 

Thus the original judgment of the 25th August. 1900. ^ ‘X reihif 
the Court and by the parties as a more step m the f turned 

for P'Ta “ a decree against all the defendants jointly. 

The hre^ular?by Of any) in the procedure has. iu their Lordships’ opinion, 
worked no wroL and Is of no real consequence. Subsequently, and after 
delays for^ which the respondent, was in no way 

“entwined tUt the defondaot who aUegad tbab .ha ..hioh 

time gave to the plaintiff that which would a o I of 

tsssro. 
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when it was made absolute (the 27th November. 1905), that the time 
under the statute began bo run. It was then for the first time that the 
Court granted a complete decree to the respondent. It follows therefore 
ttot the plaintiff’s remedy is not statute barred. This seems to have been 
the view taken by the High Court in the judgment from which this appeal 
IS brought, and in their Liordships* opinion it is right. 

. 1 . f behalf of the appellants, namely, that 

the plaintiff is estopped in the present proceedings by the judgment given 
gainst him on the 27bh November, 1905, upon his application of the 15th 
February. 1905. it is sufficient to say that the present application is different 
^om the application then before the Court. The application of the 15th 
February, 1905, was based on the decree of the 15bh August, 1902. and 

^l^ereas the present application is based upon the joint 
LZ72J effect of the two orders absolute of the 21st December, 1901, and 
the 27th November, 1905, made against the appellants and Sakina res- 
pectively, and which two orders are in effect on the decree of the later date. 

Their Lordships will humbly advise His Majesty that the appeals 
should be dismissed. The appellants will pay the costs. 

Appeals dismissed. 

Solicitors for the appellants Banfcen Ford, Ford and Chester 

Solicitors for the respondent ’. —Sanderson^ Adkin, Lee and Eddis. 
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PRIVY COUNCIL. 

Kishan Peasad and others {Plaintiffs) V. Har Narain 

Singh and others {Defendants),*^ 

^'PV^Q‘1 from the High Court of Judicature at Allahabad.] 

Lllbh and 15th November, 1910 and Isb February, 1911.] 

memhers—Suit to recover 

— Jcf Wn* w tn/amiby business— Poicer of managers to sue alone 

o/ZYmLT added after 

\yhere a joint family business has to be carried on in the interests of the joint 
^ whole, the managing members may properly be entrusted with the 
contraots giving receipts, and compromising or discharging 

and Tmn. they are so enbrulted 

entitled as the sole managers of the family business to 

U?n « lui oontract.s in the course of that business, and to main- 

thLm brought to enforce those contracts without joining in the suit with 
them either as plaintiffs or defendants the other members of the family. 

Mudalipar (1) approved. K. P. Kannn 

famnt^insrnl^ pl^^intiffs were the managing members of a joint 

Dow«/ of r>« entrusted with and regularly exercising the 

— power of doing everything necessary to carry on tho business. In the course of 
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aaoli basinesa they ooatraobed is their own names with the defendants for a 
loan, and on the accounts a balance was struck between the parties on the 9th 
August, 1901. In a suit brought by the managing members on the 3rd June, 
1901, and therefore within the period of limitation, to recover the amount due, the 
other members of the family were, on an objection by the defendants that the suit 
[2733 was improperly constituted, joined as plaintiffs on the ’22nd August, 1904,« 
after the period of limitation for the suit had expired, and the defence was set 
up that under section 22 of the Limitation Act (XV of 1877) the whole suit was 
barred. 

Held (reversing the decision of the High Court) that the suit as originally 
brought was properly constituted; that the members of the family subsequently 
added wore unnecessary parties; and that the suit was consequently not barred. 

[Fol : 27 M. L. J. 621=1914 M. W. N. 6S4=26 I. G. 35; 1 Pat, L. J. 151; 39 I C 437; 
Ref; 12 f. C. 410; 21 C. L. J. 454=27 I. C. 425; 34 All. 572; 13 I. C. 074; 14 I. 0. 
35; 19 G. W. N. 565; 38 I. C 111; 1917 M. W. N. 805=31 M. L. J. 271=41 Mad. 
454: 50 I.G. 243; Rel: 13 I O. 206; 37 Bom. 840; 35 Mad. 685; 60 I. J 358=9 
L \V 377=1919 M. W. N- 435; 68 I. C. 564=1921 Pat. 289; C4 I. C. 966; Ref: 
83 I C. 869; 72 1. C. 722=36 C. L. J. 234; 81 I. 0. 303; Fol: 1 Pat. L. J. 468; Ref: 
43 Bom. 575; 45 Bom. 416; 61 I. C. 590; 65 I. C. 367; 28 0. W. N- 805.3 

Appeal from a judgment and decree (2nd February 1907) of the 
High Court at Allahabad, which reversed a judgment and decree (24th 
September 1904) of the Subordinate Judge of Ghazipur. 

The facts of the case are stated in the judgment of their Lordships, and 
also in the report of the appeal before the High Court (Sir Johm Stan- 
ley C. J., and Sir William Burkitt, J.) which will be found in I. L. 
R. 29 All. 311, Shamrathi Singk v. Kishan Prasad. 

The two issues alone material in this appeal were (1). Whether it is 
neoossaiy to make other members of the family parties to the suit: if so, 
what persons have not been made parties, and what is the result of such 

omission ? .,,., 3 * 31 . 

( 3 ) Is the plaintiff’s suit barred by time against all the defendants. 

or the defendants aforepaid ? ^ . a .u .. ..u • • i 1 ■ 

On the facts the Subordinate Judge found that the original plamtifis 

with whom the contract sued on was entered into were the managing 

members of the joint family, and as such were entitled to institute the suit 

in their own names alone on behalf of themselves and the other members 

of the family Ho was of opinion therefore on the above issues that it was 

not necessary that all the members of the family should be 

to the suit, or that it should be brought on behalf of them all, that the 

parties added as plaintiffs by the order of the 8 th September. iy04:- were 

unnecessary parties to whom the provisions of section 22 of the Limitation 

Act (XV of 1877) were not applicable; and that the suit was not barrea 

ftgSiiDSb of the dofondftDts. ^ 

On appeal by fehe defendanbs bhafe deoision was reversed by the &gb 
Court and the suit was dismissed. The High Court judgmonl! will be 
found at page 312 of the report above referred to, 

[274] On this appeal : — ■ 

DeGruyther K. G. and B. Duha for the appellants contended 
contract of loan having been made with the original plaintiffs only, tuey 
alone were entitled to enforce it; and that they were entitled as me 
managing members of a joint Hindu family to maintain a suit for 
covery of a debt duo to the joint family. In that view the suit n 
barred by the law of limitation. Reference was made to the Lirmtati 
Act (XV of 1877) section 22, and schedule II. articles 57. f , 
and 120; and the following oases were cited and discussed, Pragi L 
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Maxmll (1) ; Kasturohand Bahiravdas v. Sagarmal Shrisam (2); 
Kattusheri Pisharetea Kanna Pisharody v. Vallotil Marnakel Narayanan 
Somayajipad (3); Ramsebuk v. Ramlall Koondoo (4); Narayan Gop Habbu 
V. Pandurang Qanu (5) ; Gan Savant Bal Savant v. Narayan Dkond 
Savant (6); Ramayya v. Venkataratnam (7); Allagappa Chetti v. Vellian 
Ofc'Wt (S); and ArunaGhala Pillai v. Vythialinga Mudaliyar <9). Refer- 
ence was also made to Ameer Ali and Woodroffe’s Civil Procedure Code 
(Acii V of 1908), page 127. Under the parfcioular oiroumsbanoes of fehe 
case the added plaintiffs should in equity be considered parties to the suit 
from the date of its institution ; and in no case ought the suit to have 
been wholly dismissed. 

Boss, for the respondent, contended, mainly for the reasons given by 
the High Court, that the managing members of a joint Hindu family 
carding on a joint family business were nob oubibled bo maintain a suit in 
their own names against debtors of the family without joining with them 
either as plaintiffs or defendants all the other members of the family. He 
referred to Bari Oopal v. Qokaldas Kushabashet (10) ; Angamuthu Pillai 
V. Kolandavelu Pillai (11); Mayne’s Hindu Law, 7bh Ed., page 379 [Lord 
Mersey referred to page 381]; Ramsebiik v. Ramlall Koondoo (12) ; and 
Kalidas Kevaldas v. Nathu [276] Bhagoan (13). The suit was barred by 

section 22 of the Limitation Act, and had been rightly dismissed by the 
High Court. 

-The appellants were nob called upon to reply. 

February Xst. —The judgment of their Lordships was delivered 

by. 
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Lord Robson: — 

The question to be determined in this appeal is whether or not the 
suit is barred by the Indian Limitation Aot of 1877. 

There is no doubt that when first brought, it was well within the 
statutory period of three years, bub it is contended by the respondents 
that it was not then brought by all the proper and necessary plaintiffs, 

and that afterwards, when the record was amended in that respeot, the 

statutory time had expired. 

The suit was commenced by the first three plaintiffs on the record. 

ihey are the managing members of an undivided Hindu joint family 

governed by the Mitakshara Law, and, as s^uch managing mecubers, they 

on the business of money-lenders together at Hanumanganj in the 

district of Ballia, as a firm, under the name and style of Manorabh Bbagab 
Dhana Ram. 


The other members of the joint family do not participate in the 
management of that buBiness or “shop," as it is called, and the loan bran- 
saobions out of which the claim arises wore negotiated and concluded by 

cue members of the said firm alone, with the first three defendants, who 

are also members of another undivided Hindu family. 

The accounts between the parties began in 1895, and balances were 

periodically agreed, between them until the 9fch August, 1901, when the 

last balance was struck and the period of limitation began to run On 


(1) (IftflSl I L R. 7 All. 2R4 ( 2 ^ 7 , 

(2) (1892) 1. ti. B. 17 Bom. -US 1416). 

(9) (18S11 I T-. R 0 Mu.^1. 2M. 

(4) tl88l) I. L. B. 6 Gal. 816. 

(B) ()R81) I. D. R. 5 Bom 6S5. 

(t*) (ISS**) 1 . Tj. R. 7 Bom 467 (470) 
(7) (1993) 1. I,. R. 17 Mad. 122 


(8) (1S94) I. Ij m 83. 

(y) U812) I. L. B. 6 Mad. 27 (28). 

(10) (1887) I D. R 12 Bom. (158). 

(11) (1899) I. Jj R. 23 Mad. 90 (194). 

(12) (1S81) I. D. R 6 Oal. 81.5 (825). 

(13) (1888) I. D. B. 7 Bom. 217 (220). 
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that date the defendaots duly aoknowiodged the oorreotness of the 
balance then appearing in the plaintiffs’ books, and executed a sarkbat 
or agreement admitting it to be due and payable by them. It is found 
by the learned Subordinate Judge that this agreement was made bet- 
ween the defendants and the first three plaintiffs, who accordingly brought 
their action for the balance in question on the 3rd June, 1904. Tbe defend- 
ants objected that all the members of the family to which the plaintiffs 
belonged ought to be joined with them as [276] plaintiffs. On the 
22nd August, 1904, the original plaintiffs, while denying that the other 
members of the family were necessary parties, and alleging themselves to 
be tbe proprietors and managers of the firm, yet with a view to removing 
the defendants’ objeotion for what it was worth, prayed for leave to add 
tbe other members of the family as plaintiffs. Leave was accordingly 
given, and the amendment was made on the 8tb September, 1904. By 
this time the three years allowed by Act XV of 1877, second schedule, 
ariticle 64, had expired, and it became necessary to determine whether or 
nob the additional plaintiffs were really necessary parties, because if not, 
the suit had always been properly constituted and the time under the 
statute stopped running on the 3rd June, 1904, within the three years. ^ 


The learned Subordinate Judge of Ghazipur decided in favour of the 
plaintiffs, but the High Court for the North-Western Provinces reversed 
bis judgment. Tlioir Lordships are of opinion that the judgment of the 
learned Subordinate Judge ought to be restored. 

Tbe Indian decisions as bo the powers of the managing members of 
an undivided Hindu joint family are somewhat conflicting. It is, however, 
clear that where a business like money-lending has to be carried on in 
the interests of the family as a whole, the managing members may pro- 
perly be entrusted with the power of making contracts, giving receipts and 
compromi'^ing or discharging clnims ordinarily incidental to the business, 
W^ithout a general power of that sort, it would be impossible for the 
business to be carried on at all, and there is no reason to doubt the correct- 
ness of the finding of the learned Subordinate Judge that the first three 
plaintiffs here were in fact entiust^d with, and regularly exercised, such 
a power in regard to this money lending business. Ho finds in broad terms 
that all the bUMnoss relating to the shop had been carried on in the names 
of the fir'^t three plaintiffs only, and that all law suite relating to the .shop, 
or the family, had also been instituted in their names alone. 


Is thore any principle of law, or any custom applicable to a case like 
this, according to which the managing members of a Hindu joint family 
intrusted with the management of a business must be held inoompetenb 
to enforce at law the ordinary business [277] contracts they are entitled 
to uialio or discharge in their own names V The dofendaub is, of course, 
ont'.bled to insist on all the persons with whom ho expressly contracted 
being made parties to the suit, an 1 that was donn in tbe action as origin- 
ally framed in this oa<=e. There were no other parties to the 
the 9bh August, 1901, than *tho rospondents and the first three plaintinb. 
The respondents are demanding, however, that persons who are incom- 
petent to interfere in the business of the contract, or to give a 
under it, and are merely interested in its profits shall be treated as par i 
nec6<^sarv to its enforcement. The High Court thought there 
to bo -aid in favour of the view taken by the Court below, bub considered 
the matter concluded by authority. Thoy cited the case of K. F. Hanna 
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Pisharoly v. V. M. Narayajian Somayajipad (1) which was a case turning 
on the oo-ownership o£ land. The co-owners were an association of indi- 
viduals of which only some brought the action while others supported 
the defendants, Knighti O. J.i lield that all the co-owners in such a 
case must join and that they could not invest the managers of their pro- 
perty with the right bo sue in their own names or in a representative 
OApaoity. Their Lordships think that this propoiibion, thus broadly stated 
as to oo-ownership, cannot be applied to the managing members of a busi- 
ness carried on for an undivided Hindu joint family. It was not so ap- 
plied in the later case of Arunackata Ptllai v. VythiaLinga Mudaliyar (‘2), 
where it was stated that the managing member of an undivided Hindu 
family, suing as such, is entitled to bring a suit to e^bablish a right b.long- 
ing to the family without making the other members of the family parties 
to the suit. 

Stress was laid by the High Court on the judgment in Ramsebiik v. 
Bamlall Ko.ndoo {3). In that case a business was carried on for the 
benefit of a Mitakshara family by a firm consisting of four members of the 
family. The action in question was brought by two only of the partners, 
and the other two were not added until after the period of limitation had 
expired. The Court hold that the plaintiffs must fail because all the co- 
contractors had not been added as plaintiffs. Garth C. J., says, p. 
L27bJ 824 : — “ If in this case it had been found in the Court below as a 
fact that the contract was made bsiwec'ii the cleftindcinL and the two oTigtnal 
plaintiffs only there would be no difficulty in deciding in their favour, 
because the joinder of the other two plaintitTs would only have boon a 
misjoinder, which, by section 31 of the Code of Civil Procedure, is never 
now fatal to a suit.” Again (p. 825; the learned Chief Justice says : — 
The lower Court has found in this case that ail the four plaintiffs wore 
partners in the concern, and that the defendants contracted with all 
jointly.” It is to bo observed that there were other members of the family 
who had an equal family interest in the profits of the business, hub ib 
was nob suggested that they should bo joined as plaintiils or that they 
were to be treated as partners in the firm of managing members. In the 
present case, however, the defendants were originally sued by all the 
partners or persons with whom they had made their oonbraob, and there- 
fore they cannot avail themselves of liamsehak's case as an authority in 
their favour. 


2®-“® observations apply bo the case of Imam-ud-din v. LiLa- 
dhar f4). There the decision simply was that, except in the case of an 
assigamont by the other surviving partner, it is nob oompobanb to one 
only of two or more surviving partners to sue for a debt duo bo the tirm. 

The decision in the case of ALagappa CkeUi v. Veltian OkHti (5), cited 
by the respondents, may be supported on the ground that the single plain- 
tiff in that case was not shown to be the managing member of the family 
or bo be the only partner of the husine-s with which the iitigabion was 

oencerned. 


Their Lordships think, however, bhab the proposition there laid down 
to the effect that the manager cannot sue without joining all those in- 
terested with him, if liberally construed, goes too far. 

In the opinion of their Lordships, the original plaintiffs in this case 


(1) (1881) I. r>. R. 3 Mad 231 

(2) (188-2) I. L. B. 6 Mad 27. 
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(4) (IS92) 1. li. K. 14 All. 524. 
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were entitled, as the sole managers of the family busines, to make in their 
own names, the contracts which gave rise to the claim, and that they 
properly sued on such contracts without joining the other members of the 
family. 

[279] Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed ; that the decree of the High Court 
should be reversed with costs, and that of the Subordinate Judge restored. 

The respondents will pay the costs of the appeal. 

Appedl allowed. 

Solicitors for the appellants ’.^BatroWf Rogers & NcTfil. 

Solicitors for the respondents : — T. L. Wilson & Co. 
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APPELLATE CIVIL. 

Before Sir John Stanley % Knight, Chief JusUce, and Mr. Justia Banerji. 


SuRAj Din {Judgment-debtor) v. Mahabir Prasad 

{Purchaser of decree)."^ 

[25th November, 1910.] 

Ctvil Procedure Code (1883), cCitiom 341 flni 3i9.— Execuliou of decree-^ Jrrt st of 
dehioT'— Discharge pending rm int''h>cniy pclitton — iie-arrest in cccecutioti of the 
same decree^Act ZVo. XV oj 1877 (Inrifan Limitation Act)t schedule II, article 179 
•^Application in accordance ivfth lato. 

Where a judf^ment-debtor who has beeo arrested and sent to jail in execution 
of a deoree obtaina an inltrim release under aeotion 849 ol the Code of Civil Pro* 
ceduie, 1682, such a release is net a disobargo under seotion 811 of the Code 
and does not exempt the judgiDODt-debtor Irom liability to be re-arrested in 
ezaoutiOD ol the same decree. Au application, therefore, in such oiroumsbanoea, 
for execution ol the decree by re-arrest of the judgment debtor is one in aooord- 
^ce with law and saves limitation. Shamjt Dcokaran v. Poonja Jairam (I) 
followed. Secretary of for India v. Judah (2) dissented from. 

This was an appeal under seotion 10 of the Letters Patent from a 

judgment of Kabamat Husain J. The facta of the case appear from the 

judgment under appeal, which was as follows : — 

“ The dooree-holdor in this case obtained the decree on the 19th November, 1904. 
The arst application was made on the 6th February, 1905. The prayer was to have 
the judgment-debtor arrested, but that application was struck ofl for default. The 
second application for execution was made on the 2nd July, 1905, and the judgment- 
debtor was arrested on the 8rd of July and sent to jail. The i«dgment-debtor applied 
to be declared an insolvent, and by the order of bbo District Judge of the 38 th July, 

1906 an interim order was passed by the District Judge for the release of the judgment 
debtor The application ol the judgment debtor for a declaration that he was »» 
vent TiSOl was teieobed. Notice of this was given to the court executing the deoreft inat 
court on the 80bh August, 1905, gave notice to the deotee-bolder to proceed, and on 
fKfl {\fh <^BDtember. 1905, the court struck off the decree- holder 8 application for 
default Oo the lOtb August, 1907, the decree-holder made a third appliOAtion which 
was struck off for default on the 24th August, 1907. That application 
arrest of the judgment- debtor. The fourth application was made on the 8rd Beptemner, 
1003, praying for the attachment of certain property of the judgment-debtor. 

“ The objection taken by’ the judgment- debtor is that this fourth application is 
time-barred for the following reason. The judgment-debtor, who was arrested under 
the second applicati on, was released, and, as he oould'not be arrested for a aeoond , 

• Apreal No. 84 of 1910 under seotion 10 of the Letters Patent. 

(1) (1902) I. D. R. 26 Bom. 652. ' (2) (1806) I, L. B. 12 Oal. 662,j 
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the third applioatlon of the 10th Augusti 1907, whioh was alao for his arrest, oould 
not have bean made and therefore oould not be regarded as a step in aid of ezeoution 
of the decree. 


I9id 

NOV. 35. 


41 


The Court of first instance came to the conclusion that the application of the 10th APPBZ^^TB 


August was an application in accordance with law and that therefore the ezeoution 
of the decree was not barred by limitation. The judgment-debtor appealed and bis 
appeal was rejected by the District Judge of Allahabad. He in his judgment 
says ‘The judgment-debtor was released under an order of the Court of Insol- 
vency, but his application in insolvency was ultimately rejected by the Court and be 
was liable to be sent to jail. Therefore, as held in 1 L. B. 36 Bom 653, the 
judgment-debtor who was arrested and imprisoned in execution of a decree and had 
obtained an interim protection under the Insolvency Act was liable to beatre.sted in 
execution of the same decree. Therefore the order of the Court below is correct.' 


OlViIi. 

33 A. 279 Cl 
8 1. 0. 71}. 


The judgment-debtor cornea herein second appeal, and it is argued by his 
learned advocate that if a judgment-debtor is released once, no matter l^ow he is 
released, the decree-holder cannot apply for his arrest a second time. In support 
of his contention he relies on 1. D. B. 13 Oal. 663 : I. L. B. 30 Gal. 871 and 73 L. S. 
p. 46. 


** The authorities relied on by the learned advocate have no application to the 
facts oi this case. Section 341 of the old Code of Civil Procedure, Act No. XiV of 
1B63, enacts that ' a judgment-debtor discharged under this section is not thereby 
discharged from bis debt ; but he cannot be re-arreated under the decree in execution 
of which he was arrested.’ 


**ln the Ouse before me the judgment-debtor was not disohargod under sec- 
tion 341. and therefore the application for execution of the lOth of August, 1907, was 
an application in accordance with law. This view is supported by the ruling in 
Shamji Deokaran v. Poonja Jairam (1). 

** The reault is that 1 dismiss the appeal with coats.” 

The judgment-debtor appealed. 

Mr. A. P. Dubst for the appellant : — 

The ease of Shamji Deokaran v. Poonja Jairam (1) does not 
govern this case. That was under the Insolvency Act (11 
and 12 Viot., 0. 21), whioh makes special provision for the re-arrest 
of peri^ons released by an interim order. That Act only applies to Presi- 
dency towns. I rely on Secretary of State for India in Coi<7icil v. Judah (2) 
and Church's Trustees v. Hibbard (3). If the time intervening between 
release and applioation for a second writ of arrest was greater than the 
original period for which imprisonment was ordered the judgment-debtor 
could cot be re-arrested. The debtor ought to have been re-airested 
immediately after his application was rejected. 

Maulvi Sha^-uz‘zaman, for the respondent, was not called upon. 

Stanley, C. J. and HanebjIi J— The question for determination in 
this appeal is whether or not an application of the 10th of August. 1907, 
made by the judgment-creditor respondent, was an applioation in execution 
of his decree made in accordance with law. The respondent obtained a 
decree against the appellant on the 19th November, 1904, and on an appli- 
cation for execution made on the 7th oi July, 1905, the judgment-debtor was 
arrested and sent to jail. He then applied to he declared an insolvent, and 
by the order of the District Judge of the 28th of July, 1905, an interim 
order was passed for bis release from imprisonment. Subsequently the 
application of the appellant for declaration of insolvency was rejected. An 
applioation was then made by the judgment-creditor on the ICth of August 

I'ho arrest of the judgment-debtor. An objection was raised to 
this application that it does not save the operation of the Statute of 


<3) (1902) li. n. 2 Oh. 784. 


(1) (1902) I.L. R. 26 Bom. 6M. 
(3; (1886) 1. li. B. 12 Oal. 662. 
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limibatiion by giving a fresh sfcarfc for limifeabion. it being contended that it 

was not made in accordance with law. An application was made on bhe 

3rd ot September, 1908, piaying for the attachment of certain property of 
the iudgment-debbor, and tj this application the plea of limibaiion was set 
up. Tho Court of first instance came to the conclusion that the application 
of the lObh of August, 1907, was an application in accordance with law, 
and that therefore the execution of the decree was not barred by limitation. 
The judgment-debtor appealed, with the result that his appeal was dis- 
mls^ed. He then filed a second appeal, which was also dismissed, 

and now he comes before us in appeal under the Letters Patent. 

Tho learned Judge of this Court, after a review of the authorities, 
came bo the conclusion that the application of the lObh of August, 1907, 
was in accordance with law, and that application saved the opexation of 
limitation. We think in this view our learned brother was correct. 

The present appeal has been ably argued by Mr. DuhCt His argu- 
ment was based largely upon a ruling in the case of The Secretary of 
State for India v. Judah (1). In that case the learned Chief Justice, Sit 
Comer Petheram, undoubtedly laid down that, under circumstances 
similar to those in the present case, a re-arrest of a judgment-debtor was 
nob in accordance with law. He was clearly of opinion that “ the Code 
only contemplates ono arrest, and that if the defendant is to be remitted 
to jail, or if he is m ousto ly now, be is in custody under the original 
arrest, and can be in custody under no other." It seems to us, with all 
deference, that the learned Chief Justioe did not give a tiue interpretation 
to the language of section 341 of the Code of Civil Procedure of 1882. 
That section provides that a judgment-debtor shall be discharged from jail 
in certain events, and amongst others, on the decree being satisfied, or at the 
request of tho judgment-creditor, or on the judgment-creditor omitting to 
pay the allowance directed to be paid for diet, et cetera. It further 
prescribes that a judgment-debtor discharged under the section is not 
thereby discharged from his debt, but that he cannot bo re-arrested under 
tho decree in execution of which he was imprisoned. 

In the present case the judgment-debtor was nob discharged under 
that section. He obtained an interim discharge by the Court in the 
insolvency matter under section 349. It seems bo us that the discharge 
so obtain^ by him cannot be deemed to be a discharge within the mean- 
ing of section 3il of the Code of 1882, as the learned Chief Justice seemed 
to think. 

The case of The Secretary of State v. Judahs was the subject of 
consideration by a Bench of tho Bombay High Court in the case of 
Saamji Deokaran v. Poonja Jairam (2). In that case [283] it was 
held by the learned Chief Justice, Sir Lawrence Jenkins and CroWB, 
J., that a judgment-debtor who has been arrested and imprisoned in exe- 
cution of a decree and has obtained an interim protection order under 
eection 13 of the Indian Insolvency Act, is liable to bo re-arrested in exe- 
cution of the same decree. In this case there was an appeal from a deci- 
sion of Starling, J., and the appeal came before Jenkins, C. J.. and 
Crowe, J,. In bis judgment the learned Chief Justice reviewed the 
authorities and criticised at length the judgment of PETliERAM, C. J., to 
whicli wo have referred. The learned Chief Justioe observed : — *T confess 
I do nob follow the train of reasoning which led Sir CoMER PETHERAM to 
the conclusion that the Code only contemplates one arrest, if by that is 

^ (l)~a086) I. L. Rm 12 Oal. *3 (3) (1903; 1. U 26 Bom. 662. 
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« 

meant that there is anything in the Code, which forbids a second arrest 
apart from the express prohibition it contain'^. If the Chief Justice’s pro- 
position is correct, then it is difficult to eoe why a special pro- 
hibition was io'^erted in section 341. The mere fact that a general power 
of retaking the person is not expressly given by the Code cannot be a pro- 
hibition, for were it so, then a retaking of property in attaohmonb would 
equally and by parity of reasoning be illegal ; bub that no one suggests.” 
We entirely agree in the view thus expressed and in the conclusion arrived 
at by our learned brother against whose decision this appeal has been 
preferred. We therefore dismiss the appeal with costs. 

Appeal dismissed. 


33 All. 263 (=8 A. t . J. 15«8 I. C. 719). 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justioe, and Mr. Justice Banerji. 


Ceuttan Lal {PlainliJ) v. Kallu and others (Defendants).* 

[26th November, 1910.] 

Hindu late — Joint Hindu family^ Alienation of family property — Right of suhseguenthj 
born member of family to object to alienatton. 

Held that a member ol a joint Hindu family who wie born after the aliena- 
tion of the family property by another member of that family cannot question 
the validity of that alienation. Chatlnrpal Singh v. Natha (1) followed. 
Hurodoot Narain Singh w. Beer Narain Singh (-2) emd Bnnwari Lal v. Dava 
Shunker (3) distingaisbod. 

CFol : 14 I. 0. 251 : Ref : fl Pat. L. J. 163 : 33 All. 651 ; 83 I. C. 840=11 O. Tj. J. 164 ■. 
66 I. 0. 945 : Fol ; 79 I. 0. 234=45 All. 49.] 

[284] This was an appeal under section 10 of the Letters Patent 
from a judgment of Griffin, J. The facts of the case are stated in the 
judgment under appeal, which was as follows : — 


“ A certain property was mortgaged to one Bhawani Das. ancestor of the plaintiff, 
in 1873. After his death hia son, Nain Sukh Das, acquired proprietary rights in 
property in his own name and that of his son, Madho Kam Subsequently 
Guizari Lal, brother of Nain Sukh Das, brought a suit for recovery of a .1 share in 
the property, and on the 7th of June 1888, obtained a decree. On the lOth of October 
1991, Madho Ram convoyed the remaining i share to defendant No. 1. After that 
date Naurang Mai, son of another brother of Nain Sukh Das, brought a suit for the 
recovery of a 1/12 share in the property and obtained a decree. The present suit hjs 
been brought by Chuttan Lal, brother of Naurang Mai, claiming a 1/12 share in the 
property. The suit was dismissed by the courts below on the ground that bo was 

^ke data of the alienation by Madho Ham, and that therefoco he had no 
nght in the property iu suit. In second appeal it is contended that a member of a 

family born after alienation of the family property has taken place is 
have the alienation set aside if it is illegal for any reason. A passage from 
0 Mitakshara is quoted in support of this contention ; — ‘ Those who are born, and 
oso who ate yob uubegotten, and those who are still in the womb, require means of 
aupi^rt. No gift or s vie should therefore be made.' Mitakshara, obaptcr I, 
wtion 1, clause ’.i7. Further a pass.ige from the ruling in Bwitoari Lal v. JJaya 
mi/cer ^3) is cited : — ‘It is woU-sottlod that any co-parcener who w.is born at the time 
Ol the <wmpl0tiou of an alienation would ba oabiblelbo sue to stb aside the invalid 
lenation, and such .alienation if invalid because made without the consent of all co- 
parceners then in exislonco can bo set aside oven at the instaace of another co parcener 
wno wa s born subsequent to alienatiog * In the O 4 so of Hurodoot A'arain Stw/h v. 

‘ Appeal No. 61 of 1910 under seotion 10 of the Letters Patent. 
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Narain (1) it wm found that the father had made a family arrangement 

whioh was nob a legal one, and therefore the after-born eon was entitled to share in 
the family property as if no nuoh arrangement had taken plaoe. There is. how67er, 
authority for an opposite view in Mayne's Hindu Law* 7th edition paragraph 341, that 
**a son cannot object to an alienation validly made by his father before he was born or 
begotten, because he oould only by birth retain an interest in property whioh was then 
existing in his ancestor ' Ihe right to sue to have an alienation aet aside can scarcely 
be called a right to ancestral property In the present case the alienation was made not 
by the father but by a cousin of the plaintifi. The plaintiS'a father took no steps what- 
ever to have alienation set aside. The plaintifl, as it seems to me, must be content 
with his share in the family property as it actually stood at the time of his birth. In 
my opinion the Court below was right in dismissing the pUintifla suit. 1 dismiss his 
appeal with 0O3b^ 

Pandit Mohan Lai Sandal for the appellant : — 

The sole question in the appeal is whether a subsequently bom 
oo-parceners can impugn the alienation made before his [285] 
birth. I rely on the following authorities : —Mitakshara Chap. I., 
Seo. I. Cl. 27. Bunwari Lil v. Daya Shanker (2), Eurodoolv. Be^r 
Narain (1). The oase of Ghattarpal Singh v. Natha (3) is distinguisbable, 
inasmuch as the mortgage was made by the father, and it was for tha 
benefit of the family, in the present oase, the alienation was made by a 

co'paroener who bad no right to do so. 

Mr. G. W. DilloHy for the respondents : — 

The alienation was made so long ago as 1891 ; the father of the plain- 
tiff did not object to it. The presumption is that the alienation bad been 
made with the consent of all the co-paroeners then living and that it was 
for their benefit. If such alienations made before the birth of a co-parcener 
in a joint Hmdu family are to be impugned subsequently by such oo- 
parooner, then it is very unsafe to get a sale-deed from the father of a 

Hindu family. 

Pandit Mohan Lai Sandah replied. 

Stanley. C. J. and BanebU. J.-Tha question raised in this apptwl 
is whether a member of a joint Hindu family, who was born after the 
alienation of the family property by member of that “““ 

question the validity of that alienation. The facts are 
wan Das acquired certain property un^r a mortgage m 1873 He 
four sons. Nainsukh Das, Gulzari Mai, Hazari Lai and K.shan Lai. Nam 
Qiikh Das after the death of his father, purchased from the mortgagor his 
:qu!;y of ’r^demjtion jointly with his son. Madho Bam. ^So that the abso- 
lute ownership of the property was acquired by Nainsukh Das an i Madho 
■Rfim Gulzari Mai, the brother of Nainsukh Das, brought a suit and 
K. ^Iree for a fourth share of the property. After this, on the 

loth of October 1891. Madho Ram sold tho remaining three-fourths 
share to t^e def J^dant No. 1. The plaintiff, who is one of the sons of 

Kishan Lai. brought tho suit whioh has given rise ^ “ 

tweUth stero of the property on the ground that the sale by Madho Bam 

was 'J. 2 g 0 n “'^^0 Court of first instance dismissed the suit, holding 1=^®* 

the date of the sale impugned by the plaintiff ho had '“f‘re 

family property, be not having been born at that ‘‘"Xonel- 

he had no right of suit. This judgment was affirmed by the lower Appe 
late”court and on appeal to this Court the decree of tho lower Appella 

Court was affirmed. — 


( 1 ) (1869) 11 w. B. 480. 

(2) (1509) 13 C. w. N. 816 (822). 


(8) Weekly Notea, (1905) p. 26. 


192 



YJ CHUTTAN LAL v. KADLU 83 All, 287 

The plaintiff has preferred this appeal under the Letters Patent. The 
learned vakil for the appellant in support of the contention that the plain- 
tiff is entitled to naaintain the suiti relies upon a passage in the Mitakshara 
to which reference is made in the judgment of our learned colleague. That 
passage in our opinion does not support the plaintiff's contention. Ha 
further relies upon a decision of the Calcutta High Court in Hurodoot 
Narain Singh v. Beer Narain Singh (1). That case in our opinion has no 
bearing upon the question before us. There it was held that a Hindu 
father had no power to settle ancestral property by conveyance in his life- 
time or by a will to take effect after his death without the consent of all 
his sons living at the time ; and where such a settlement was not assented 
to by the sons living at the time and another son was afterwards born, no 
subsequent assent of the former would be binding on the latter. That is 
not the case hero. The learned vakil also relies upon a dictum of the learn- 
ed Judges who decided the case of Bunwari Lai v. Daya Shunker (2). 
The dictum is to the effect that an alienation, if invalid, because made 
without the consent of all the co-parceners then in existence, can be set 
aside even at the instance of another oo-parcenor who was born subsequent 
to the alienation. The authority cited for this view is the case of Hurodoot 
Narain Singh v. Beer Narain Singh, to which we have referred. That case, 
as we have pointed out above, did not decide the question whether an 
alienation validly made at a time when a co-parcener was not in existence 
could be questioned by such a co-parcener. It seems to us to be clear 
that a plaintiff can question the validity of an alienation of Buoh pro- 
perty only in which he bad an interest at the date of the aliena- 
tion. If his interest came into existence subsequently to the alienation, 
he cannot question the validity thereof. As Mr. Mayne observes in 
[287] bis well-known work on Hindu Law, 7th edition, p. 449, “a son 
cannot object to alienations validly made by his father before he was 
born or begotten, because he could only by birth obtain an interest in pro- 
perty which was then existing in his ancestor.” Hence, if at the time of 
the alienation there had been no one in existence whoso assent was neces- 
sary, or if those who were then in existence had consented, he could not 
aftorwards objdct on the ground that there was no necessity for the trans- 
action. The same view was held by this Court in Chattar pal Singh v. 
Natha{Z). In that case Blair and Burkitt, JJ., hold that the plaint- 
being in existence at the date of the mortgage which was impugn- 
ed in that case, had no right or interest in the property and were nob 
therefore entitled to possession of it. As the alienation now in question 
was made so far back as 1891, the presumption would be, in the absence 
evidence to the contrary, that it was made with the assent of the 
other oo-paroeners then alive. This presumption is strengthened by the 
^ plaintiff s father, who is still alive, never questioned the 

validity of the transaction. Under these ciroumstancos we are of opinion 
that the view taken by our learned colleague in this case is perfectly 
correct and is in accordance with Hindu Law. We accordingly dismiss 
the appeal with costs. 

Appeal dismissed. 


(1) (1869) 11 w. R. 480. 

(3) (1909) 13 0. W. N. 815. 


l3) Wookly Notes, 1906, p. 26. 
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1910 A. 287 (—8 A. L. J. 19=:8 I. C. 808.) 

n ot. . APPELLATE CIVIL. 

Appellate Sir John Stanleyi Knightt Ohief JusticCj and Mr* Justice Sauerji. 

OIVIL. 

33 i7^7=8 Chandea {Defendant) v. Joti Peasad and OTEers, {Plaintiffs).* 

A. L. J. 19= [November 1910] 

8, I. C. 808. Tort — Public nuisance — Closure of public road — Bight of suit — Special damage. 

2{eld that stopping » highway, and thocoby rondering it necessary for a person 
to make a detour is suoh a apcoial damage as would justify him in instituting 
a suit for removal of the obstruction. Har< v. Bassett (1) and Blagrave v. The 
Bristol Waiertoo^ks Company (2) referred to. 

[Ref. 82 I. 0. 650=48 All. 573.] 

The plaintiffs respondents were owners of the temple of Raghunathji 
at Kikhi Kesbi. Beyond tho grounds of the temple was a plot of land, 
marked K. S., on the survey maps of 1884. Round this plot ran a public 
road. Across the plot R. S.* which belonged to the defendant, was a track 
which was used as [288J a short out to the temple by pilgrims. The 
servants and tenants of tbo plaintiffs also were in the habit of using the 
track. In 1903, the defendants put up oeztain huts with fences around 
them aod thus blocked the passage completely. Subsequently, he re- 
moved the fence?, so that foot pasgengeis could use the path thus left 
open, but wheeled traffic had to go by the modern and longer road, thus 
making a circuit of about half a mile. 

The plaintiffs sued for a declaration of a right of way over the road 
R. S. and :\n injunction for demolition of tho huts erootel by the defend- 
ant on the ground that they iuconvenienced them, their tenants, and 
servants in so far as they had to take a longer route than before. 

The first Court found that the road R, S. had 0:100 been a public way 
and was still so, and dismissed the suit as no special damage had been 
made cut. 

The lower Appellate Court decreed the suit and its decision was affirm- 
ed by Karamat Husain J., who delivered the following judgment : — 

“ This was a suit for an injunction and for the removal of tho obstructions made 
by the defendant. In paragraph 4 of the plaint the plaintifis stated as follows 
‘ This unlawful act is likely to cnxi^o great loss to the plaintiffs. The plaintiffs and 
their servants and tenants and the pilgrims are put to much inconvenience.’ It is now 
admitted that the way regarding tho obstruction of which the suit was brought is a 
public way and not a private one The finding of the lower Appellite Court with 
reforoncoto tho particular damages suffered by the plaintiffs is in tho following terms^ 
‘It appears that persons coming from the directions of Hard war and bound for plaintiff s 
temple and dharamsb»>la would, if out of! from access by the R. S road, be obliged to 
ffo alone the more morden road towards the bagUput turning and then turn to the right 
and come back through the Rikhi Kesbi village to their destination It would be a 
loncor and more circuitous route th in that by R. S Tbo lower Court puts tho differ- 
ence at possibly half a mile, and although the inoouvenienoe is perhaps not very 
Croat still there is substainti il damago suoh ns would entitle the plaintiffs to a 
decree ’’ Tho learned advocate for tho appellant argues that the finding does not show 
that the pUiutiffs suffer any greator inconvenience than other members of the public 
and that therefore tbo plaintiffs have no cause of action. Tho plaintifis, their servants 
and tenants arc re-siding on tho promises of tho temple, and so far as the user of the 
public road is concerned, they have the same tight ns any other of Hifl Majesty a 
subiecls. But when tho plaintiffs, thoir servants and tenants ate obatruotod in 
bringing thoir oirts and ekk.is from the short road, R. S., a greater inoonvenienoe ana 

•Appeal Ho. 52 of 1910 undoc section 10 of the Letters Patent. 
iD 13 Jones' Reports, 166, 1*-^) ^ N. and N. 369. 
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a aubstantial loss of time must be caused to them, and these to my mind constitute 
a paifcioular damage beyond that which is suffered by [2893 other members of the 
public : see Abaul Miah v. Nasir Muhamviad (1) followed in Qopal Chandra Naskar, 
V. Qajadhar Man (9). See also Caledonian Railtoay Co. v. Walker's Trustees (8). 
where Lord Selborne observes:~*The obstruction by the execution of t^e work, of a 
man's direct access to his house or land whether such access be by a public road or 
by a private way is a proper subject for compensation'. The result is that the appeal 
fails and is disti issed with csots. ” 

The defendant! appealed. 

Mr. Sham Nath Mushran (^ifeh him the Hon’ble Pandit Moii Lai 
Nehru), for the appellant : — 

In so far as the road was a pnhlio one, no civil suit was maintainable 
unless Special damages were proved. Mere inconvenience was no ground; 
Satku valad Kadit Sausare v. Ibrahim Aga valad Mirza Aga (4), Maho- 
med Alam V. Dilbar Khan (5), Siddeiw.irav. Krishna (6), Bhawan Singh 
V. Narottam Singh (7), Hubert v. Groves (8) and Bicket v. The Metro- 
politan By. Co. (9). 

The little inconvenience that the plaintiff suffered here he suffered 
with the other members of the public. Special damage meant damage 
particular to the position of the plaintiff in his relation to the obstruction. 

Mr. B. E. O'Conor (with him Mr. W. Wallach), for the respondent, 
was not called on. 


Stanley, C. J. and Banerji, J. — This is an appeal under the 
Letters Patent. The plaintiffs respondents are the managers of the temple 
of Laohmi Narain and of lands and shops appertaining thereto and 
also of another temple, all situate at Eikhi Kesb. The defendant appellant 
is Mahant of the Bharatji temple at Rikhi Kesh and the zamindar of 
Rikhi Kesh, There is a public road leading from the temple of the plain- 
tiffs which was obstructed by the defendant, he having erected there- 
on some buildings. The suit out of which this appeal has arisen was 
instituted for the purpose of having the obstruction removed and of ob- 
taining a perpetual injunction restraining the defendants from obstructing 
the way in future. The Court of first instance dismis?ed the plaintiff's 
claim, but upon appeal the lower Appellate [290] Coutt reversed that 
decision. A second appeal was then perferred which came before the 
learned Judge against whose decision this appeal has been preferred. He 
held that as the plaintiffs, their servants and tenants, who lived on the 
premises connected with the temple, were obstructed in bringing tbeir 
carts and tkkas by the road in question, which was a shorter route, the 
plaintiff's thereby suffered greater inconvenience and more substantial 
loss of time than would be suffered by the ordinary members of the 
public. 

The grounds upon which this appeal under the Letters Patent is 
supported are that it is not shown that the plaintiffs suffered any special 
inconvenience or injury from the obstruction. It is well-settled law that 
in the case of a public road a private action cannot bo maintained in res- 
pect of an obstruction to it by a person, unless ho suffers particular 
damage beyond what is suffered by him in common with all other persons 
affected by the nuisance ; see Bhawan Singh v. Narrotam Singh (7), also 
Qehanaji ban Kes Patil v. Ganpati bin Lakshuman (10). In this case it is 


(1) (1895) 1. L. R. 22 Cal. 551. 

(2) 11 O. L J. Notes, 27. 

l8) L. R. 7 App.Caa. 259 (276). 
(4) (1877) 1. L B. 2 Bom. 467. 

(6) (1901) 5 0 W. N 285. 


(6) (1890) I. L R. J4 Mad. 17Y. 

(7) (1909) I. h. B. 31 All. 141- 

(8) \ Erp„ 148. 

(9) L R. 2 H. L. 183. 

(10) (1875) I. L. R. 2 Bom. 469. 
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found by fcbe lower Appellate Court that the plaintiff did suffer special 
inconvenience and injury from the obstruction, and it is obvious that this 
is so ; they occupy the premises belonging to the temple, and it is neces- 
sary for them to use carts for the supply of provisions and ekkas for their 
servants and tenants and the detour which they were obliged to make by 
reason of the obstruction caused to them not merely loss of time but par- 
ticular inconvenience. In view of this we think that our learned brother 
was right in the decision at which he arrived. He upheld the view of the 
lower Appellate Court. The cases of Hart v. Bassett (l) and Blagrave v. 
The Bridoi Waterworks Company (2) show that the stopping of a highway 
and thereby rendering it necessary for a person to make a detour was such 
special damage as justified him in instituting a suit for the removal of the 
obstruction. We dismiss the appeal with costs. 

Appeal dismissed. 


33 A 291 {=8 A, L. J. 27=9 I. C 200). 

[291] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerji, 

TJmda Begam {Plai7itiff) u. Mdhammadi Begam and others 

{Defendants) * 

[29th November, 1910 ] 

Aft*7«nHtHadan law—Sunnis—Dower^No detenninatioA at marriage wheihir dower rsto 
he prcmii or defcrrcd^~‘Prcsumpiion.-~Ctvil Procedure CoJe (1908) order 11, ruic 

2 — Estoppel. 

In tho case of Muhammadans of the Sunni persuasion, where it ia nob settl- 
ed at the time of the marriage whether the wife's dower is to be prompt or 
deferred, part will be prompt and part deferred, the proportion . . 

category bciug regulated by custom, or, in the absence of custom, by the 
of the parties and the amount of the dower settled. Eulan v. Mazhar B 
13) and Tau/ik-un-nissa v. Qhulam Kambar (1) followed. 

A suit, thocefore, Irouebt b, the wife during tUo lifetime of her 
the rceovety of the prompt portion of her dower will be no bat to a subsequent 

suit foe the recovery of the deferred portion. 

[Ref. 50 1. C. 740.3 

This teas a suit brought by one Musammat Umaa Begam. agamst 
the heirs of her bus baud to recover » . w 

dowor bad hem fixed at Bs. 1,25,000, but it had not been determmed t 
tho time of tho marriage whether such dower was prompt m deferred. In 
1886 durine the lifetime of her husband, the plaintiff had sued for cu 

recovery of Ks. 25,000 out of her dower, which she 

her as ’• prompt dower. The defence was that the whole of the dw 

TOfts “ deferred ” hut this contention was overruled, and a decree pa 

Tn avou of the plaintiff upon the finding that, under the rules of Muham- 

mada'n Uw governing the parties, the amount claimed 

t^ff rGlinquishing her claim to the balance. The suit was defeiided on the 
'rlnJ that bbe whole amount oC the 

• First appeal No. 301 of 1900 from a deoreo of Nihal Chandra. Subordinate Judge 


of Moradabttd, dated tho J5th of July 1009. 

(1) 13 Jones' Reports, 156. 

( 2 ) 


(1856) 1 II* and N. 369 


(8) (1877) I. L. R- 1 All. 483. 
(4) (1877) 1. li* R- 1 A-R 606. 
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was recoverable at the time when she instituted her suit in 1886, and 
that, as she did not then olaim the whole amount, the present suit was 
barred by the provisions of order II, rule 2 of the Code of Civil Procedure, 
1908. The Court of first instance (Subordinate Judge of Moradabad) 
accepted this contention and dismissed the suit. The plaintiff applied to 
the High Court. 

[292] The Hon’ble Nawah Muh\mmad Abdul Majids for the 
appellant. 

Messrs. 0. Dillon and Abdul Raooft for the respondents. 

Stanley, C. J., and Banerji, J. — This appeal arises in a suit 
brought by the plaintiff appellant for a portion of her dower. She is the 
widow of Muhammad Ali Bahadur Khan, and it is admitted that the 
amount of her dower was Rs. 1,25,000. During the lifetime of her hus- 
band she brought a suit in 1866 to recover Bs. 25,000 out of her dower, 
which she said was payable to her ; as it bad not been settled at the time 
of her marriage whether her dower was to be prompt or deferred. In 
answer to her olaim her husband alleged that according to the contract 
entered into by the parties at the time of the marriage the whole amount 
of the dower was deferred. The Court overruled this contention and made 
a decree in the plaintiff’s favour Dn the 26th of Juno, 1886, holding that 
the amount claimed was recoverable under the rules of Muhammadan law 
governing the parties. Muhammad Ali Bahadur Khan having since died, 
the plaintiff brought the suit out of which this appeal has arisen to recover 
Rs. 30,000 out of the balance of her dower, and she relinquished her 
claim to any sum in excess of that amount. 

The suit was defended on the ground, among others, that the whole 
amount of the plaintiff's dower was recovereble at the time when she 
instituted her suit in 1886, and that as she did not claim the whole 
amount of her dower in that suit the present claim is barred by the 
provisions of order II, rule 2, of the Code of Civil Procedure, 1908, which 
corresponds with section 43, Act XIV of 1882. This contention has found 
favour with the Court below, which has dismissed the claim. 

This appeal is preferred by the plaintiff, and it is urged that the 
Court below has erred in bolding that the whole amount of the dower was 
recoverable at the time when the suit of 1886 was instituted. In our 
opinion this contention is well founded, and the weight of authority is in 
support of it. In Eidan v. Mazhar Husain (1) Sir ROBERT STUART, C. J. 
and Pearson, J., held that when at the time of marriage the payment of 
dower has nob been stipulated to be deferred, payment of a portion of the 
[293] dower must be considered prompt ; and the amount of such portion 
is to be determined with reference to custom ; where there is no custom 
it must be determined by the Court with reference to the statue of the 
wife and the amount of the dower. 

The came view was hold by Pearson and Oldfield, JJ, in Taufik- 
un-nissa v. Qhulam Kambar (2). This is in accordance with what is stated 
in Mr. Ameer All’s work on Muhammadan law, Vol. II, page 483. The 
learned author observes : — “ Under the Hanafi doctrines, each case will 
he decided on its own individual merits. ‘ When it has boon explained 
how much of the dower is prompt that much should bo promptly paid. 
When this has not been done, regard should be bad to the [qualiticatious 
of the] woman and the dower meutiooed in the contract, with the object 

(1) (1877) I. L. K.. 1 AU. 488. (2) (1877) I. L. R. 1 All. 50G. 


I9i0 

NOV. 29. 
APPELLATE 

Civil. 


83 A. 291=8 
A. L. i. 27= 
9 I. G. 200. 


197 



All. 294 


INDIAN UIUH OOUBX BBi'OBX8 


[Vol. 


1910 of determining hovj much of such dower should be considered prompt in 
Nov. 29. the caso of such woman ; and the amount so determined is to be prompt 

accordingly, without regard to the proportion of a fourth ora fifth, but 

APPEiiiiAiE jjat is customary is also to be considered.’ ” In support of this view he 

refers to the Fatawa Kazi Khan, the Fatawa Alamgiri and the Badd-ul- 
83 A. 291=8 Muhtar. He distinguishes the rule of the Hanafi School from that of the 
A.t.'j. 27= Shia School, under which the whole of the dower is considered prompt, 
9 I. C. 200. nature of it is not mentioned in the contract of marriage, that 

i <5 how much of it is prompt and how much is deferred. The same doctrine 
of the Hanafi School is also stated in Baillie’s Moohummudan Law (Hani- 
feea), p, 127, and in Shama Charan Sarkar’s Tagore Law Lectures, 1873, 

3 59 

The parties to this case are governed by the Hanafi doctrines, they 
being Sunnis. Therefore the rule referred to above applies to them and 

not the doctrine of the Shia School. 

Mr. Dillon^ the learned counsel for the respondents, relies on a pass- 

a.ge in Sir William Maonaghten’s Principles and Precedents of Muhamm^ 

dan law, page 59 and also on the case of Mirza Bedar ^ukhl 

Aii Bahadoor v. Mirza Khurrum Bukht Yahya Ah Khan Bahadoor (1). 

In Maonaghten’s Muhammadan law it is stated that 'mmtit 

[294] not stipulated at the marrigo whether the dower was be pr°mp 
or deferred, the whole amount of the dower should be regarded as Prompt 
This undoubtedly is the rule of the Shia School of Muhammadan law. As 

l«lsSi£Sll 

of t^e P ivy colcif rfferrerorrmg to the passage in Macnaghten’s 

Muhammadan law stated whether the dower is to be 

prompt or mwifestly one governed by the Shia School of 

prompt. That - rnu^ ..Arties to it wore, as the judgment points out, 
Muhammadan law. 1 ^ ^bat the royal 

members of the royaMam^l^^ Muhammadan law; see 

Jamiyo Baillie's Moohummudan Law {Jmameea). That case. 

musl bf as an authority in the case of persons subject 

to the Shia School. followed by the Madias High Court 

- r “ 

Xr L^S;£'o°"be pX" Coun*::^ tothtf we hTve^^relacra^d the 

thoir Lords^ps of the PH^oiples and Precedents of Muhammadan ^w. 

wrnmmmm 

r itTuJ n ^^ 1 *’, (8) Weekly Notes, 18Sy, P. 

Ml (1875) 19 W. B- ' 

(2) (1098) I. L. B. 28 Mad. 371. 
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that the whole amount o! the [295] dower in a case like this was to be 
deemed to be prompt, we are, with all deference, unable to agree with 
them. As we have pointed out above, the decision of their Lordships of 
the Privy Council, which the learned Judges followed, related to the case 
of persons, governed by the Shia law, according to which the whole amount 
of the dower would, in such circumstances, be deemed to be prompt. But 
the weight of authority, as shown above, in the case of persons of the Sunni 
persuasion, is in favour of the view that the amount of dower payable to a 
wife, where it was not settled, at the time of the marriage whether it was 
to be prompt or deferred, would be regulated by custom, or in the absence 
of custom by the status of the parties and the amount of the dower 
settled. In this view the Court below was wrong in holding that the 
whole amount of the plaintiff’s dower was payable to her when she insti- 
tuted her suit in 1883, and that her present claim offends against the 
rule laid down in order II, rule 2. 

We may also observe that the decision in the previous suit precludes 
the defendants from raising the contention which they put forward. One 
of the issues laid down in that suit was what was the amount of dower 
which the plaintiff could at time of that suit claim according to Muham- 
madan law, legal enactments and custom. The defendant's' case was that 
the whole amount of the dower was deferred. The Court repelled the con- 
tention and held that the plaintiff was entitled to claim Rs. 25,000, i.e.t 
one-fifth of the whole amount of her dower. This was the case of the 
defendants. In the face of that decision, it seems to us that it is no longer 
open to the defendants to dispute the correctness of the plaintiff’s contention 
that the whole amount of her dower was not payable at the date of the 
former suit. 

We accordingly allow the appeal and set aside the decree of the Court 
below, and, as the suit was erroneously decided on a preliminary ground, 
we remand it to that Court under the provisions of order XLI, rule 23, of 
the Code of Civil Procedure, with directions to re-admit it under its original 
number in the register and dispose of the other questions which arise in 
the case according to law. The appellants will have their costs of this 
appeal. Other costs will abide the event. 

Appeal decreed: cause remanded. 


33 A. 296 (=9 I. C. 23). 

[296] APPELLATE CIVIL. 

Before Sir John Stanley Knight, Chief Justice, and Mr. Justice Banerji, 


Chepiiur and others {Defendants) v. Abdul Hakim {Plainti^) and 

Abdul Wahid and others { Defendant ^).'^ 

[30bh November, 1910,] 

Pre-emption— ^Wajib-ul arz-^Construction of document— -Partition of village— Ncio 
wajih^xiUarzeB prepared after partition. 

The wajib-ul atz ol a village Ijefore partition provided (or pre-emption in the 
following way : —• ** Rights o( oo-shirers aa among thomaolves on the basis of 
ouatom or agreement The oustom of pre-emption obtains. In case of sale of 

• First Appeal No. 872 of 1909 from a decree of Hari Mohan Banotji, Additional 
Subordinate Judge of Oawnporo, dated the 8th of September 1909. 

(1) 11905).!. L. R. 28 All. 286. 
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prop6tby by a co*sbat6t» auotb6r oo-sbaror in tli6 nxouza oan bring a suit lot 
pre-emption. If he oSera a low price then the vendor can sell the property 
to a stranger." The village waa divided, by perfeot'paitition, into three mahals. 
New waiib-ul-arzo3 were drawn up after partition and the condition ae to 
pre-emption in each ?an ae followe “ Rights of co shares inter se based on 
custom or agreement. Tbe custom of pre-emption prevails. In case one oo- 
sharer sells his share {hakikat), another oo-eharet in the village {hisiedar shank 
mauza) oan claim pre-emption. If he offers a smaller price the seller oan sell it 
to a stranger." The plaintifl pre-emptor was a co-sharer in a diflerent mahal 
from that in which the property sold was situate. The vendee was a stranger 
to the village. The entire body of co-aharets in the village were Muhammadans 
of the same stock, and continued so up to the time of partition. 

Held, upon a construction of the language of the wa]ib-ul atz and the 
circumstances of the case that the pre-emptor must succeed as against the 
stranger vendee, notwithstanding that a p.artitiou had taken place. Janftt v. 
Ram Rartab Singh (1) referred to. 

The facts of this case were as follows : — 

A village was partitioned into three mahals in 1888. The wajib-ul- 
arzes prepared subsequently to the partition were exactly the same as the 
earlier wajib-ul-arz of the village. In that wapb-ul-arz a right of pre- 
emption was given to co-sharers “ among themselves . 

On a case of sale arising in one of the mahals a co-sharer m anoth 
mahal sought to pre-empt it and his ojaim was allowed by the Court 
The defendant vendee appealed to the High Court on the ground that 
boin- a co-sharor in a different mahal. the pro-emptor was precluded from 
bringing the suit by the provision in the wajib-ul-arz that the right wa 
to be confined to co-sharers “ among themselves. 

Munshi Gobind Prasad, for the appellants : , . , ^ , 

[297] The words ot the wajib-ul-arz limited the 

the mahal ; Safci6 Ali v. Fatima. Bibi (2), f Wnd 

Lai (3). Dari v. Jiwan Ram (d), Badrt Prasad v. Hashmat Alt (5) and 

M“r.“ (“ im Mr. M. L. Aoar^ala). lor the rospend- 

'¥o gradation in class of persons seeking to pre-empt was specified^ 

The onlv idea was to keep strangers out, and the vendor was se'l'Og ® 
Sanger^ tL actual word used was “ mauza.'’ which would molude all 

the three mahals into which tbe village bad been partitioned, 

STANDEV. C. 3. and BANER.n, ,T.— This appeal arises out of a suit for. 

a share in the village ot Mondla Patti in the district of 

FTtebpur The vendee is a stranger to the village, while the 
u fsbare- holder in a mahal of the village, but not in the mahal in which 

the property which has boon sold is situate. A partition of 

^ffpJred^in the year 1888, but prior to that partition, the wajib-ul-arz of 

Se vfuage had^provision in rVa to pre-emption. The ohapterm.t 

foTves or thS basis of custom or of agreement,’' and the ‘ 

forth as follows — “ The custom of pre-emption obtains. In case of sal 
moiiorty byTco-sharer. another co-sharer in the mauza can brmg a suit 
fnr nre empfeiou If he offers a low price, then the vendor oan sell P 

lo , M,.oge,." Op« »' 


(1) (1905) 1. L. P. 23 AU. 286. 

(2) (1909) 1. li. B. 32 AU. 63. 

(3) (1905) I.L. B. 27 All. 609. 
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sitaabe. Upon parbibion a new wajib^nl-arz was framed, and ib is largely 
upoD the language of this wajib*ul-arz bbab the arguments before us have 
been based, ib is praotioally in identioal berms with the older wajib*ul<arz 
of 1876, so far aa regards the custom set forth therein as to the right of 
pre-emption. The chapter is headed ** Rights of co-sharers inter se 
based on custom or agreement," and the material portion of the 
paragraph dealing with pre-emption runs as follows: — The [298] 
custom of pre-emption prevails. In case one co-sharer sells his share 
(hakiat) another co-sharer in the village (hissadar sharik mauza) can 
claim pre-emption. If be offers a smaller (sic) price, the seller can 
sell ib to a stranger." Now ib has been repeatedly held bbab the determin- 
ation of aa alleged right of pre-emption must depend upon the particular 
circumstances of each case and the evidence adduced in support of the 
pre-emptive right. We apply that rule to the case before us. Ib is clear 
bhat under the older wajib-ul-arz of 1876, upon the sale of a share in the 
village any co-sharer in the village had a right bo pre-empt. There was, 
as it has been said, no gradation of parties bo exercise the right. In the 
later wajib-ul-arz of 1888 the same right is maintained by the co-sharers 
in the mahal in respect of which the wajib-ul-arz was prepared. The 
language of the wajib-ul-arz is clear and explicit. Ib gives the right of 
pre-emption, in case of a sale to a stranger, bo a sharer who is a sharer in 
the village, and to no other party. From its language we gather that ib 
was the intention of the parties that the rule of pre-emption, as it had 
existed, should continue to prevail. In the column for observations are 
to be found the words “as before," which indicate that the old custom was 
to prevail. It has been stated by the learned counsel for the respondents, 
and nob contradicted, that the co-sharers in the village in 1876 were 
Muhammadans, belonging to the same family, and that in 1888 the repre- 
sentatives of the same family were the sole proprietors of the village. If 
this be the ca'^e, then ib seems to us to throw some light upon the wajib- 
ul-arz which is before us. As the entire body of co-sharers in the village 
were Muhammadans of the same stock and continued so up to the time of 
partition, it seems very probable bhat their intention in adopting the 
custom to bo found in the earlier wajib-ul-arz was to exclude strangers, 
and to confine the right of pre-emption bo the sharers in the village, 
whether they belonged to the same mahal or nob. In view of the langu- 
age of the wajib-ul-arz and of the oircumsbanoes, we think that the Court 
below rightly interpreted it. 

Ib is very difficult to distinguish the case from that of Janki v. Bam 
Partap Singh (1). In bhat case in a village which [299] consisted 
of two patbis, or mahals, the wajib-ul-arz recorded a custom of pre- 
emption to the effect bhat in the case of a sale or mortgage by a share- 
holder, a claim for pre-emption might bo brought by persons mentioned 
in several categories and ultimately by shareholders in the village. The 
village was subsequently divided into more mahals but no new wajib-ul- 
arz was framed. Ib was held by one of us and by Richards, J., bhat a 
co-sharer in the village had a right of pre-emption as against a stranger, 
even though he did nob own a share in the mahal in which the property 
sold was situate. 

For the foregoing reasons we hold that there is no force in the appeal 
and we dismiss it with costs. 

Appeal diffmissed. 
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APPELLATE CIVIL, 

Before Mr. Justice Richards and Mr. Justice Tudball, 


Lakhan Singh and another (Defendants) v. Bishan- 

NATH (Plaintiff).'^ 

[2nd December, 1910.] 

Prc-emption-.^Wajib-ul o.re — ConUruciion of document-^** Apna shafV’~— Muhammadan 
lau). 

A wajib-ul-atz providod that it aay oo-aharot of a patti in the khalisa wished 
to soil his share, ho would do go paying duo regpeob to hie own pre-omptor (apna 
shafi), and if the latter refused and all the other pre-omptors of the village {aur 
sab sha/ian deh) refused then he might sell to a stranger. Beld that the ex- 
pression apna sha/i connoted nearness in space and not a blood-relationship, 
and bheief^re where the vendor and pro-einptot wore oo-sbarera in the samepatbi, 
the vendee being a co-shatet in a difiorout patti, the co-sharer in the same patti 
had a preferential right. 

The faebs this case were as follows : — 

Property situate in mauza Pingri-Pingra was sold bo the apellacts, 
Tbo re^^pondenb, who was a co-sharer in the same patti in which the 
property sold was situate, sued for pre-emption. The vendees were share- 
holders in the village in the same mahal but in a different patti. The 
pre-emptive clause in the wajib-ul-arz ran as follows "Agar koi hissedar 
kisi patti khalisa wah muafi hazuyafita/' oto., wishes to sell his property, 
ho should do so, ‘‘i>a lehaz apna shaft kz" ; and “ dar surat inkar uske aur 
sab shafian deh ” he may transfer to a stranger. Both the Courts below 

decreed the plaintiff’s suit. 

[300] The defendants appealed. 

Babu Sital Prasad Ghvsh> for the appellants : — 

Tiiere are two classes of pre empbors mentioned in the wajib ul-arz: 
"anna shafi’ ao(3 tbon, "anr sab shafian deh." Tho terms used are very 
vague ; the word 'shaft' is nob at all defined. The only reasonable oon- 
st^ebiou to he placed on tho terms of the wajib-ul-arz is that the term 
"apm shaf" means pre-omptors who are near to the vendor^ by bloc 
relation ; and the second category, that of " aur shafan deh,’ comprises 
pro-ompb:rs who derive their title from nearness in space. Bub it is con- 
ceivable that the term "apna shaf” may bo interpreted bo mean pre- 
omptors who are near io «paco ; both meanings arc possible. If * 

such a doubt, then it is the portion of the plaintiff, and nob of the 
aufc, that gots worse *, for it is for the plaintiff, who seeks pre-emp 
establish his right to succood, beyond a doubt. Unless and until ho 
that tho construction he wi'^hes to pub upon tho terms of tho wajiD- _ 
is tho only reasonable construction, or at any rate, is a far more reaso 
construction than that advanced by the defendant, he :s not eotib e 


decree. 

Maulvi Muhammad Ishaq, for the respondent : — **nnna 

As tho wujib-ul-arz is silent as to the definition of 
shaf," wo hivo bo look bo the real meaning of the word • 

guidance. Tho moaning of tbo word ’shafa is conjuncbion and this sign^^ 

fios pavbioipatiou or contiguity in space. The ^ . -g near 

primaiily signifies a person who is near in space, and not one w _ 

‘ So^ud"Ain^U No. 001 of 1010 from a dooroo of R E. P. j^'^lban 

Shibi.ih:i opur, dated tho llth of March, 1910, oonlitming a 1909 

Nat.iin Mushcan, Munfiif of Sbabiahanpur, datsd the SObh of Soptombac, 190 . 
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in blood; indeed, relationship is never a ground for pre-emption under the 
Muhammadan Law, which is the origioal law of pre emption. 

Again, the term **cipn<i shaft'’ is to be interprohed in connection with 
the use of a words '*kisi paiti" immedia'.ely after the words “agrar hoi 
hissedar’* ; the addition of these words clearly indicates an intention that 
“apaa shaft** should refer to a pre-emptor within the same patti ; relation- 
ship was not contemplated at all. 

Babu Sital Prasad Qhosh, in reply 

The original etymological meaning of the word 'shaft' as understood 
in Muhammadan Law, is not a proper guide. The [301] question is, 
what was the meaning intended by the framers of the wajib-ul-arz ? 
Presumably they were quite ignorant of the original meaning of the 
Arabic word 'shaft/ 


Eichards and Tddball, JJ. — This appeal arises out of a suit 
brought to enforce a right of pre-emption in respect to a share in patti 
Munna Lai, mauza Pingri-Pingra, situated in the Shahjahanpur district. 
The vendor and pre-emptor were both co-sharers in the same patti. The 
vendee is a co-sharer in another patti, Bahadur Singh, of the same mahal. 
The sole question before us is whether on a true construction of the 
wajib-ul-arz the plaintiff respondent has or has not a preferential right 
over the defendant appellant. The court of first instance held that as 
the vendor and the pre-emptor were oo-sbarers in the same patti, the 
plaintiff had a right preferential to that of the defendant to purchase this 
property. On behalf of the vendee it was contended that the oo-sharers 
in the village were divided into two classes, namely, those who were 
blood relations of the vendor, and those who were not. The court of first 
instance, however, held that the words apna shafi which occurred in the 
wajib-ul-arz, were equivalent lo hissedar qaribi and that the plaintiff was 
entitled to pre-empt. The point was raised in the lower appellate court 
in grounds 3 and 4 of the memorandum of appeal. But as there is no 
mention whatsoever of the point in the lower court’s judgment, it appears 
that it was not pressed to any extent in that court. The wajib ul-arz 
runs as follows : — “ If any co-sharer of a patti in the khalis a vrishes to 
sell his share, he will do so paying duo respect to his own pre-emptor 
{apna shaft), and if the latter refuse and all the other pro-emptors of the 
village (aur sab shafian deh) refuse, then he may sell to a stranger.” The 
only other evidence in respect to the right of pre-emption is the judg- 
ment in a suit which was decided in 1902 which is of no use to us in 
construing the wajib-ul-arz as the point was not raised therein. On 
behalf of the appellant it is urged that it is for the plaintiff to clearly 
establish the custom upon which he relies, that the wajib-ul-arz 
now before the court is ambiguous in its meaning, and that it is 
impossible to say whether it gives a preferential right to one who is nearer 
m blood or to one who is nearer in space, and that the plaintiff has 
£302j therefore failed to establish any custom under which he has a pre- 
ferential right, and that therefore the suit should be dismissed. In so far 
as the original meaning of the word shaft is concerned, it is quite clear 
that it never contemplated the question of blood relationship. It means 
a conjunction, and under the Muhammadan Law there are throe classes of 
pre-emptors : co-sharers in the subject-matter of sale ; co-sharers in its 
appurtenances, and contiguous neighbours. If the original meaning be 
applied to the word shaft in the present case, it is clear that the interpre- 
tation placed by the court of first instance upon this dcoumontis a correct 
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one. Its is true that there are instances in these provinces of blood rela- 
tions having a prior tight of pre-emption under customs existing in certain 
villages. But these instances are comparatively rare as compared to those 
in \i 7 hioh the prior right of pre-emption depends upon nearness of space. 
It seems to us that the interpretation placed by the court below is justi- 
fied. In addition to this it seems to us that the wording of this wajib- 
ul-arz, wherein it speaks of a oo-sharer of a patti in the khalisa selling bis 
right, indicated that his co-sharers in that same patti would be his pre- 
emptors {apna shaft). We see no reason to differ from the interpretation 
placed by the court below. The appeal therefore fails and is dismissed 

with costs. . 

Appeal dtsmtssed. 


33 A. 302 (=9 I. C^53=8 A. L. J. 47). 

APPELLATE CIVIL. 

Before Sir John Stanley ^ KnighU Chief Justice^ and Mr. Justioe Banerji- 

Rsm Sahai (Defendant) v. Ahmadi Begam and othehs {Plaintiffs).^ 

[2lst December, 1910.] 

Civil Procedure Code sectiens 43— judicata^Diemissal of 

demvtion of <i viortgage — Second suit for redemption of another mortgage of the same 
properttes— Civil Procedure Code (190e), section 11 : order II, rule 2. 

Held that tbe dismissal o£ a pteviou3 auib foe redomptioa of an alleged oral 
mortgage was no bat to the institution of another suit for * 

written mortgage in roapeot of the same properties of a dinerent date, mr 
kaihat Madathil Raman v. Thirulhiyil Kriihncn Nair (1' followed. 

tRef ; 60 I C. P09=33 C. L. J. 232=:25 C. W. N. 129.3 

This was an appeal under section 10 of the Letters Patent ® 

judgment of Karamat Husain J. The facts of the [303] case are fully 

stated in the judgment under appeal, which was as follows : 

“The taotB of the case are those : — In 18B1, one Achroo brought an 

Sheo Prasad for redemption of a mortgage. The lo^d of t^s case! 

dated the 00th September, 1881, a certified copy of which is ^n tho 

shows that tho claiu, o! Aohroo was as 15 kraatf 7 jau. °n 

of the plaintifi, who were co-sharers m equal 1915 cotcesponding to 

pargana Jalalpur, mortgaged the property lu ^ef an oral mortgage, with 

IP-jQ-ianO A D . to Mohan, father of the defendants, under an oral mortfa b . 

mortgage was evidenced by tne wf‘^‘ • fU Wft<i the mortgage m suit 

lollowiuB if tt was written, was the mortgage deed produeed 

an oral or a written roortgagy^ ^^^ predeeessors in title of the Pla'nt'B? 

by the defendant, the mortgage^), written mortgage 

(2i Was the ? (3) If the mortgage was oral, then did ° nfl 

produeed by the detendaai ^ mortgage to the defendant for redemption, and 

to pay the money f deny to take it? The court found that the mortgage 

f «‘r 3hx r. 

flt^aces bo was bound to prove, hra claim la dismissed with costs. 

Tboco was an appeal by the plaintiS Aohroo to the fhe follow- 

boo^of S A 393 of 1BB2. decided on tbe 9th March, 1883. shows that the jo^ 

Appaal No. 53 of 1910, under Section 10 of the Letters Patent. 

(1) (1906) I. L. B. 29 Mad. 158. 
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ing pleas among others were taken in the memorandum of appeal to the lower ooart : — 
(1) The evidenoe of the appellant's trustworthy witnesses suGdoiently proves that the 
mortgage was effeoted verbally and that it was agreed upon that it should be redeemed 
upon repayment of the principal mortgage money. The respondent’a father, as dakhtl- 
JcaVt has been in possession of the disputed share since the time of the mortgage alleg- 
ed by the appellant, and in the Revenue Court reoocds also he has been entered as 
dakhilkaft therefore the evidence of the appellant's witnesses is considered probable. 
The second plea attacks the genuineness of the mortgage deed. The fifth plea is as 
follows “ Since the parties agree as to the amount of the principal mortgage money 
and the respondent admits the fact of the mortgage of the property, the dispute is only 
with the referenoe to the interest, therefore even if it be assumed that the document 
was correct, it was necessary to determine the rights of the parties and find the 
correct amount of interest, therefore the dismissal of the claim is legally improper.' 

The lower appellate court affirmed the decree of the first court. That court 
in its judgment said ; — “ The mortgage was effeoted between the predecessors of 
the present parties. Achroo says it was a verbal transaction that no interest 
was to be paid because the mortgagee took possession of the land and enjoyed 
[304] the profits. The defendant produces a deed of mortgage which he says was drawn 
up at the time. It is dated 19th July, 1858, and states that the land was mortgaged 
till Baisakh Sudi 15. 1915 (Sambat), and that Bs. ‘2 pet cent, per mensem is payable. 
It is not stamped, but Sheo Prasad has paid the penalty on it, Achtoo says that the 
deed is a forgery and that no interest was payable as the mortgagee was to enjoy 
possession of the land. The lower court has held this deed to be genuine and conse- 
quently dismissed the claim. In appeal, the plaintiff prays that the question of in- 
terest may be inquired into and settled, but this he should have stated to the lower 
court. As ho contested the suit in order to redeem the land without paying interest, I 
do not consider myself authorized to enter now into the question of how much interest 
is payable. The terms of the deed produced by Sheo Prasad are not cleat, and it seems 
strange that the mortgagee should both enjoy the profits of the land and also receive 
interest for his money. However, it is certain that some interest was payable and 
that perhaps only for the period during which the land was to be mortgaged. For the 
settlement of all these points, Achroo should bring a suit for settlement of accounts.’ 

“ The plaintiff Aohroo preferred a second appeal to this Court which was S. A. 
390 of 10S2. The point taken in the memorandum of appeal was that the lower 
appellate court was wrong in dismissing the appeal without finding whether or 
not the mortgage deed produced by the defendant was genuine. A Bench of this 
Court by the order, dated l3th December, 1882, sent down the following issue for 
determination by the lower appellate court ‘ Is the mortgage deed produced by 
the defendant genuine or not?’ The lower appellate court submitted the fol- 
lowing finding After considering the whole of the evidenoe, I cannot but come 
to the conclusion that the deed is genuine.’ Objections were taken to this finding. 
The first was to the offoot that the finding was nob based on good evidence. The 
second was thvb even if the mortgage deed was a genuine document, the learned Judge 
should have given the plaintiff a decree making him liable to pay interest at 2-i per 
cent, per annum and that the Judge was wrong in relotring the plaintiff to a fresh 
suit The appeal was dismissed by this Court by the following order ; — ‘ Wo accept 
the finding on remand and overrule the first objection. The second objection cannot 
be entertained now. We dismiss the appeal with costs.’ 

“ After the above moutionod litigation, Aohroo, under a sale-deed of I3bh June, 
1886, sold the equity of redemption to one Pariohat. Hia widow .Mahrain, succeeded 
him. Niamab Ullah Khan in execution of a deoceo against Mahtain purchased the 
equity of redemption on the 2lsb November, 1898. His representatives arc the plaintiffs 
in the present suit and they sue for redemption of the mortgage of the 19th July, 1858. 
One of the pleas taken in defence is that the suit is barred by section 13, Civil l*rooe- 
dute Code. The first portion of the first issue framed by the court of first instance is 
in these terms ‘ Is the present suit barred by section 13 of the old Code in conse- 
quence of the previous suit of Aohroo for redemption of the jjropecty being dismissed ?' 

“ The finding of the court on this portion of the issue is to the offoot that tho 
suit brought by Aohroo was for redemption of tbe alleged oral mortgage and not 
for redemption of the mortgage evidenced by tbe deed produced by the father of 
[308] defendant No. 1, dated the 19th July, 1859, and that therefore tho suit is not 
barred by the doctrine of rc$ JudicaUi- 

There was an appeal by the defendant to the lower appellate court which revers- 
ed tho decree ot the court of first instance. That court came to tho conclusion that 
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the present suit was to ledeom the same mortgage, to redeem which the fozmec suit 
was brought and that therefore it was not maintainable. 

The plaintiff comes here in second appeal and bis contention is that the suit is 
not barred by the doctrine of rc$ jtidicota. This contention is, in my opinion, sound. 
The history of the previous litigation very distinctly shows that, on the pleadings of 
the parties in the former suit, the basis of the claim was an oral mortgage executed 
between the years the 1S59 and 1S60. with terms diSetent from the terms of written 
mortgage, dated I9bh July, 1858, and the suit of Aohroo was dismissed by the learned 
Munsjf on the ground that ho failed to prove his case. The former suit was not 
brought for redemption of the mortgage transaotion embodied by the document of the 
l9bh July, 1858. This being so, it cannot bo said that the dismissal of the suit insti- 
tuted by Achroo, upon an oral mortgage of a different date and with different terms, 
operates as fc’syi'iiica fa in the present suit. The former suit was rightly dismissed, 
having regard to the ruling repotted in I. L. 11. 18 All. 403, and the present suit is not 
barred by 'the doctrine of res judicato. I thocefoie set aside the decree of the lower 
appellate court and remand the case under order Xfjl, rule *23, for trial on the merits.’ 

The defendant appealed. 

Mr. A. E. C, Hamilton, and Babu Piari Lai Banerji, for the 


appellant. 

Maulvi Ghulam Mujtaba, for the respondents. 

Stanley, C. J., and Banerji, J.— This is an appeal under the Let- 
ters Patent from an order of remand made by a learned Judge of this 
Court. Tno facts of the case are fully set forth in the judgment of our 
learned colleague. It is contended that the dismissal of the suit brought 
by the predecessor in title of tho plaintiffs in 1881 is a bar to the present 
suit, which ifi one for the redemption of a mortgage of 1858. The former 
suit was brought for the redemption of an oral mortgage alleged to have 
been made at some time between 1859 and 1860. It was found in that 
suit that no such mortgage existed and the claim was accordingly dismiss- 
ed lb was further found that the property in question was held by the 
defendant under a mortgage of 1858. It is this mortgage of 1858 ^^loh 
tho plaintiffs now seek to redeem. We agree with our learned colleague 
that the second suit is not barred by tho provisions of sections 13 and 4 
of Act XIV of 1882 and of section 11 and order If, rule 2, of the 
[306] present Code. The learned counsel for appellant referred us to the 
ol ltangasami PiUai v. Krishna Pillai (1). That ° 

ruled by tho later Full Berrcb ruling of the same court m ^ 

Uadalhil Raman v. Tliirulhiyil Krishnen N air (2) This 

clearly against the appellant and supports the view of our learned colleague. 

Wo dismiss tho appeal with costs. dismissed. 


83 A. 306 (=9 I. C. 317). 

appellate civil. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banarji. 

RiquAMBHAii Nath {D fendant) v. Gaddae {Plaintiff)."^ 

[5bh Daoemhor, 1910.] 

{Provinciai Small Cufise Courts Act), schedule JI, arltcle 3j 0) aaoroe* 

the 8>tah?ja (or ba,iliQ) io whoso custody t hey wore, it was 

12 oC ryio'il^or .oction 10 of the Letters 

(1, (1889) I. L. B. 26 Mad. 269. (2) (1906) 1. L, B. 29 Mad. 163. 
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holder wag regponsible to the owner for their value; also that a guit by the owner 
againet the deoree-holder to recover the value of the crops and damages was not 
a suit cognizable by a Court of Small Causes. Goma Mahad Patil v- Qokaldas 
Khimji (1) followed. A/«ssamaf Stibjan Btbi v. Sheikh SariatuUa (2) not follow- 
ed Kisori Mohun Roy v. Barsukh Dass (3) referred to. 

This was an appeal under section 10 of the Letters Patent from a 
judgment of Grifpin, J. The facts of the case appear from the judgment 
under appeal, which was as follows : — 
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“ The defendant, who is appellant in this Court, in execution of a decree held by 
him agalnab one Tula Ram, attached, as the property of big judgment-debtor, the 
crops of the plaintiff Gaddar. The plaintiS filed an objection against the attachment. 
Hia objection was allowed and the attaobment was removed. While the property was 
under attachment and in the custody of the shuhna (or temporary bailifi) of the Court, 
most of the attached crops disappeared. The ihahna was prosecuted and found guilty 
under section 406, I. P. C., and sentenced to imprisonment. The plaintiff has instituted 
the present suit to recover a sum of Rs. 457-8-0, which is made up of two items, 
namely, Rs. 417-8-0, the value of the crops which disappeired while under attaohmont 
and Rs. 40 as damages for the wrongful act of the defendmt. The Court of first in- 
stance decreed the suit for Rs. 40, that is, for the dam igas claimed by the plaintifi, and 
dismissed CS073 the suit for the value of the attached crops on the ground that the 
plaintifi had failed to prove that it was the defendant who removed thorn. On appeal by 
the plaintiffs the lower Appellate Court held that it was immaterial whether it was the 
defendant who had removed the crops or not. As he was a trespasser ani had wrong- 
fully attached the orop.s, ho was responsible for the value, no matter who stole them. 
The learned District Judge found that the value of the crops was Rs. 92-8-0 and gave 
the plaintiff a decree for that amount in addition to Rs. 40, decreed by the Court of 
first instance. The defendant comes here in second appeal. A preliminary objection is 
raised that no appeal lies, ft is contended on behalf of the plaintiff respondeat that the 
suit was one of a nature cognizable by a Court of Small Causes, and, the value being 
below Rs. 500, no second appe>l lies. I was referred to various rulings by the learned 
advocates of both the parties, but it appears to me on a reference to the plaint itself 
that the suit is not one cognizable by a Court of SmaU Causes. So fat as it is a suit 
for damages, it is clearly excepted from the cognizance of a Court of Small Causes, 
vide schedule II of the Provincial Small Caiiso Courts Act, clause 35 Ij). As to whe- 
ther the defendant appall xnt c\n be held liable for the value of the crops or nob, the 
ruling reliol on by the Goueb below in the case of 6’onta M-tlvid PatH v. Qokaldus 
Khimji (\) is a direct authority for the view taken by the learned Di.striot Judge. 
The facts of that case are on all four.s with those of the case before me. On be- 
half of the appelUnb I am referred bo the Privy Council decision in the case of 
Kissnri Mohan Roy Barsukh Das (3). in which it was hold that where the 
plaintiff’s pcopoeby vv.is wrongfully att.mhed by the defendant, the plaintiff was 
entitled to recover from the defendant the difloronco in the market value of the goods 
at the time of the atbaohmont and their price when they wore sold. The concluding 
portion of the judgment is relied on in sappoeb of the contention advanced on behalf 
of the appellant that be can only bo held liable for the natural and necessary conse- 
quence of his act. It may bo conceded that the theft or disappearance of the plaintiff s 
crops while under attachment was not in any sense the consequence of the wrongful 
attachment by the defendant. The fxot remains that the plaintiff has suffered a loss 
for which ho is entitled to oompons-ation. His crops wore wrongfully attached by the 
defendant appellant 1 lo is entitled to got back his crops or their value if the crops 
themselves are nob available. The plaintiff had a complete cause of action at the date 
of the wrongful attaohmont. and his right to the relief he was entitled to was not 
impaired by subsequent occurrences for which ho was nob responsible. In the case 
Kissori Mohan Roy V. Barsukh I tas, referred bo above, their Lordships of the Privy 
Council held that the plaintiffs are entitled to recover the value of the property 
wrongfully attached as it stood at the date of the dofond.xnb's unlawful act The 
principle to bo deduced from that ruling is that the plaintiff is entitled to be 
restored to the statu gun ante the illegal act of the defendant. As to the ruling 
repotted in 3 B. L. R . p- quoted on bobalf of the appellant, it appears that 
the learned Ju Iges who decided it wore largely influenoed by the KngUsh law on 
thosubjeob, as hold in the ease of Walker v. Olding. Their Lordship.s of the 
Privy Council hold in Kissori Mohan v. llarsukh that the rule of law laid down 
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in Walker v. Olding does nob apply to India. This being tho state of authority 
[3083 the question to be decided in this oasei 1 prefer to follow the deotsion of the 
Bombay High Court in Ooma Mahad Patil v. Gokaldas Khhnji which is directly in 
point I dismiss the appeal with costs ’’ 

The defendant appealed. 

Dr. Tej Bahadur Sapru, for the appellant : — 

Only suoh damages as flowed naturally from the wrongful act of the 
appellant could be assessed against him. That doctrine applied to cases 
of torts as well as of contracts; Hadley v. Baxendale (l). Reference was 
also made to Mayne on Damages, 7th ed. 49, 438, Mussamat Suhjan Bihi 
V. Shtikh Sariatullah (2) and Kissori Mohan Boy v. Harsukh Das (3). It 
would not be in the contemplation of parties that the very man in whoso 
custody they were would steal them. 

Maulvi Muhammad Ishaq, for the respondent, was not called on. 

Stanley, C, J. and Banerji. J. — "We are of opinion that the view 
taken by our learned colleague is correct. It is based on the ruling in 
Goma Mahad Patil v. Qokul Das Khimji (4) with which ruling we agree. 
Tho cases which have been relied upon by the learned advocate for the 
appellant appear to us to be distinguishable. The correctness of the deci- 
sion in the case of Goma Mahad Patil v. Gokuldas Khimji has never, so 
far as wo are aware, been questioned. We dismiss the appeal with costs. 

Appeal dismissed. 


33 A. 208 (=9 I C. 275=8 A. L. J. 94). 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerji. 

ZIA-UD*DIN AND ANOTHER {Plaintiffs) V. MUHAMMAD UMAR AND 

OTHERS (Defendants.)* 

[12th December, 1910], 

LantUord and tcnant-^Co-owncrs—Iicceipt for rent coUusively given io tenant hy one co- 
owner — Right of the others to sue tenant and remaining co-owner for rent. 

W and others wore co-ownecs of a shop which was let to 17. 
owners, suspecting W's good faith, gave notice to V forbidding him opy 
rent to IE. They then oommonced proceedings for partition of the shop, buo 
soquoDHy W executed in favour of P a receipt for 

[309] sum alloRed to repro.-ent rent paid in advance. Hciii ^ j 

ciroumstanC6.s tho oo-owners other than W were entitled to sue ‘enant and 
TIMor their proportionate share of the rout their al^gation being thM the 

rooeipt referred to above wae fiotitious and collusive. Doarga Churn Surma v. 
Dasec (.0) referred to. 

[Fol. 28 M. L J. 197 = 28 I. C. 141 ; 3 

The plaintiffs in this case and one Wajih-ud-din were joint of 

a sbon which was lob to one Muhammad Umar. It was alleged that 
Wajih-url-ain used to collect bUe root On the Srd April, 1905, 
tiffs served tho first defendant, Muhammad Umar, with a ootioe 
stating that they suspected tho goodjaith of Waj^h-ud^m and dire^g 

.“pecond App8.^1 No. 803 of lOlO, from a decree of W. H Wobb. 

Piroillv dated the 26th of January 1910, reversing a decree of Gitcaj Tvishore Datt, 
Subordiaato Judge oi dated the 29th o! JudOi 1903. 

OExch 311. U) (1876) I. L. R. 8 Bom. 7*. 

(2) (1860) 3 H. L R. 418. (5) (1873) 12 B. L. R. 280. 

( 3 ) (1890) I. li. R. 17 Cal. 436. 
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him not to pay the plaintiffs’ share of the rent to Wajih-ud-din. Shortly 
after this notioe, on the 24th of April, 1905, the plaintiffs brought a suit 
against Wajih-ud-din for partition and obtained a preliminary decree on the 
29th of July, 1905, The 6nal decree in the partition suit was made by 
the Court of first instanoe on the 20th of September, 1906 There was an 
appeal to this Court and the case was remanded for a fresh partition. 
This partition took place on the 9th of March, 1908. Under it the shop 
occupied by the defendant fell into the plaintiff’s’ share. It was after 
this partition that the suit out of which this appeal has arisen was brought 
on the 25th o£ March, 1908. After the preliminary decree for partition 
made by the Court of first instanoe, Muhammad Umar obtained from 
Wajih-ud-din, on the 31st of May, 1906, a receipt for Rs. 510, in full pay- 
ment of the rent duo up to that date and for an additional sum of 
Rs. 609-9-0 for rent in advance. The present suit relates to the period 
from the 1st of March, 1905, to the 29th of February, 1908. The claim 
was contested on the grounds that the plaintiffs were not competent to 
maintain the suit being part owners of the property, and further that pay- 
ment to Wajih-ud-din was a full discharge for the rent due. 

The Court of first instance (Subordinate Judge of Bareilly) held that 
no payment had actually been made, and that the receipt of the 31st 
May. 1906, was collusively given. Upon appeal the District Judge dis- 
missed the suit altogether. The plaintiffs appealed to the High Court. 

Mr. A. H. C. Hamilton, Mr. B. E. O’Conor and Maulvi Shafi-uz- 
zaman, for the appellants. 

[310] Mr. S A. Haidar and Babu Lalit Mohan Banerji, for the 
respondents. 

Stanley, C. J. and Banerji, J. — This appeal arises out of a suit 
brought by the plaintiffs appellants for recovery of arrears of rent against 
the first defendant v;ho is the tenant of a house and shop belonging to 
the plaintiffs, and the defendant Wajih-ud-din. Wajih-ud-din owns a 
small share in the shop, but it is alleged that he used to collect the rent. 
On the 3rd of April, 1905, the plaintiffs served the first defendant, Muham- 
mad Umar, with a notice stating that they suspected the good faith of 
Wajih-ud-din and directing him not to pay the plaintiffs' share of the rent 
to Wajih-ud-din. Shortly after this notice, on the 24th of April, 1905, the 
plaintiffs brought a suit against Wajih-ud-din for partition and obtained a 
preliminary decree on the 29th of July, 1905. The final decree In the par- 
tition suit was made by the Court of first instance on the 20th of Septem- 
ber, 1906. There was an appeal to this Court and the case was remanded 
for a fresh partition. This partition took place on the 9th of March, 1908. 
Under it the shop occupied by the defendant fell into the plaintiffs’ share. 
It was after this partition that the suit out of which this appeal has arisen 
was brought on the 25th of March, 1908. After the preliminary decree 
for partition made by the Court of first instanoe, Muhammad Umar obtain- 
ed from Wajih-ud-din, on the 31st of May, 1906, a receipt for Rs 510, in 
full payment of the tent duo up to that date and for an additional sum of 
Rs. 609-9-0 for rent in advance. The present suit relates to the period 
from the 1st of March, 1905, to the 29th of February, 1908. The claim 
was contested on the grounds that the plaintiffs were not competent to 
maintain the suit, being part owners cf the property, and further that 
payment to Wajih-ud-din was a full discharge for the rent due. 

The Court of first instance hold that no payment had actually been 
made and the receipt of the 31st of May, 1906, was collueively given. Upon 

209 


1910 

DBO. 19. 

Appellate 

Civil. 

33 A. 308= 

9 X. 0. 278= 
8 A. L. J. 94. 


A V— 27 



1910 
DEO. 12. 

AFPBDIiATB 

crviD. 

3S A. 303 = 
9 I. 0. 276= 

8 A. L. J. 04. 


33 All 311 INDIAN HIGD COURT REPORTS [Vol. 

appeal the learned District Judge without going into the various pleas 
raised by the appellant before him, held that the suit was “fundamentally 
bad” and that the plaintiffs as part owners of the property let 
to the defendant could not sue him for any portion of the [311] 
rent. In view of the circumstances of this case this opinion of the 
learned Judge is in our judgment erroneous. The plaintiffs served 
the defendant, Muhammad Umar, with a notice, forbidding him to pay 
their share of the rent to Wajih-ud-din. If in spite of this notice the 
defendant paid the rent to Wajih-ud-din, he did so at his own risk. It is 
manifest that if any payment of the plaintiffs’ share of the rent was made 
to Wajih-ud-din after the issue of the notice referred to above, in spite of 
the plaintiffs’ protest and at a time when partition proceedings were going 
on, such payment was made in collusion with Wajih-ud-din. This collusion 
is further manifest from the fact that payment is alleged to have been 
made not only for arrears of rent but also for rent in advance, a oiroum- 
stance which is highly improbable. Under these circumstances the plaintiffs 
were entitled to maintain the suit after making Wajih-ud-din a defendant 
to it. This case is similar to the case of Doorga Churn Su^mav. Jampu 
Dasacfi (1), decided by a Full Bench of the Calcutta High Court. The 
learned counsel for the respondent has cited a number of oases, whioh in 
our opinion are distinguishable, inasmuch as in those cases no notice was 
issued to the tenant directing him not to pay the rent to the plaintiffs 
co-sbarer, nor was there any collusion in those cases between the tenant 

and such co-sharer, , 

We accordingly allow the appeal, set aside the decree of the ^f^urt 
below and restore that of the Court of first instance. The appellant will 
have bis costs in this Court and in the court below. 

Appeal allotoed. 


33 A. 312 (=9 I. 0. B0=8 A. L. J. 57). 

[312] APPELUATE CIVIL. 

Before Sir John Si inUih Knight, Chief Jmtiae, and Mr. Justice Ba^nerji. 


Ga.taduar Pande and others {Plaintiffs) v. Paebati {Defendant),* 

[15tb December, 1910.] 

Act Vr of 1Q77 (Indian Limitation Act), schedule 11, article 141— Hm'iw 'aw — Suit by 

'reverstnncr /tr Possession -Adverse possession by widow of predeceased son oj tasi 
male owner — Limttotion. 

A separated Hindu died leaving him surviving two widows and a 
law tbo widow ot his predecoasod son. Upon tho death of the survivor of 
widowa thodaughtor-in-law took possession of tho property and 
possession thereof for more than twelve years, adversely co the reveraioners. 
Held on suit by the cevetsionets to recover possession that their claim was ’ 
barred tboic cause of action having commenced from the death of the sutviv 
of the two widows of the last owner. 6Wium Koer v. Dab Kocr (2) referred to. 


[Ref. 82 I. G. il 3 . Ml e 

This was a suit for recovery of possession of shares in two villages 
and for roosne profits brought by the plaintiffs as reversionary heirs of one 
Mulai Pando. Tho property in suit belonged to one Aju^ia. He le 


•First Appeal No. 279 of 1908 from a decree of R.im Chandra Ch.rudbri. Subor- 
dinate Judge of Azamgarh, dated tho 2l9t of August, 1908. 

U) fl872) 12 B. li. R. 239. (2} (1902) L R. 29 I. A. 132. 
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three sons, Pargash, Mulai and Har Dyal. Before his death he divided 
his property between his three sons. Mulai had a son, who predeoeased 
him, leaving a widow Musammat Katwari Kunwar. He also lefo two 
widows, Musammats Hansrani and Sitla Kunwar. The second of these 
widows died in 1889, and after her death Katwari took possession of 
Mulai's estate and remained in possession for more than twelve years. The 
Court of first instance (Subordinate Judge of Azamgarh) dismissed the suit 
as barred by limitation, finding that more than twelve years had elapsed 
since the death of Katwari. The plaintiffs appealed to the High Court. 

Mr, A. F, Byves, Munshi Qovind Prasad and Babu Surendra Nath 
Seyii for the appellants. 

Mr. B. E. O'Oonor and Maulvi Muhammad Ishaq for the respondent. 

Stanley, C. J. and Banerji, J.~In the suit out of which this 
appeal has arisen the plaintiffs claimed possession of shares in two villages 
as reversionary heirs of one Mulai Pande. They also claimed mesne 
profits. The property in dispute with other property belonged to one 
Ajudhia deceased. He left three sons, [313] Pargash, Mulai and Har 
Dyal. Before his death he divided his property between these three sons, 
and it is a matter not now in controversy that the three sons were 
separated Hindus. Mulai, accordingly, at the time of his death was entitled 
as a separate Hindu to his share. He had a son, named Janki, who prede- 
ceased him, leaving a widow, Musammat Katwari Kunwar. He also left 
two widows, namely Musammat Hansrani and Musammat Sitla Kunwar. 
The last of these widows died in 1889. A plea of limitation was set up 
by the defendants, and this plea was decided in their favour by the learn- 
ed Subordinate Judge upon the ground that twelve years had elapsed 
before the institution of the suit from the death of Musammat Katwari. 

It appears to us that in the circumstances of this case the time of the 
death of Musammat Katwari is immaterial, inasmuch as her husband 
predeoeased bis father, and she therefore acquired no interest in the estate 
of Mulai. The learned Subordinate Judge failed to appreciate the true rule 
of limitation governing claims by reversioners to possession of immovable 
property on the death of a Hindu female. The rule is to be found in article 
141 of schedule II to the Limitation Act of 1877. That article provides 
a period of twelve years’ limitation in a suit by a Hindu or a Muhammadan 
entitled to possession of immovable property on the death of a Hindu or 
Muhammadan female from the time when the female dies. In this case 
on the death of the survivor of Hansrani and Sitla, the widows of Mulai, 
the right of the reversioners to possession of the property of Mulai accrued! 
As we have said, Masammab Katwari was nob entitled to the estate of 
Mulai ; and consequently, however she enjoyed possession of his property, 
it was not by right of inheritance as a Hindu widow. 

It appears that upon the death of the survivor of Hansrani and Sitla 
an application for mutation of names was made bo the Revenue Court and 
on that occasion Kali Charan and Dabi, the lathers of the present plaint- 
iffs, objected bo the name of Katwari being retained upon the record. They 
wore referred bo the Civil Court, but failed to institute any proceeding in 
the Civil Court bo establish their title. The name of Musamman 
Katwari accordingly remained upon the record as owner of the property 
[314] of Mulai. The learned counsel for the appellant has failed to 
point out any evidence whatever which w’ould go to establish that 
Musammat Katwari was permitted to enjoy the possession of the property 
by the reversioners. So far from her possession being with their consent, 
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ib appears from the dooumenbs on the record tibat they objected to her 
possession and to the receipt of rent by her from the tenants. In the 
absence, therefore, of any such agreement between Musammat Katwari and 
the reversioners, it seems to us clear that her possession must be regarded 
as adverse to them. If that possession was adverse to them, then the 
accrual of the cause of action of the plaintiffs commenced from the death 
of the survivor of Musammat Hansrani and Sitla and not from the death 
of Musammat Katwari. It is unnecessary, therefore, for us to determine 
the precise date of the death of Musammat Katwari. 

It appears to us that inasmuch as, admittedly, Musammat Hansrani 
and Musammat Sitla died prior to or in the year 1889, limitation began 
to run against the reversioners, the present plaintiffs, in that year, and 
consequently the present claim is barred by limitation. 

The case of Sham Koer v. Dab Koer (l) is very similar to the 
case before us. In that case the owner of property, Babu Nath Singh, 
died in November, 1862, possessed of considerable property, leaving no 
issue at his death, but leaving a widow and a daughter-in-law, the widow 
of his only son who bad died in his lifetime. Immediately before, or on 
his death, these two widows obtained possession of the property in dispute. 
Sabawan Koer, the widow of Babu Nath Singh, died in 1879, and after 
her death Dab Koer remained in sole possession. In a suit by the rever- 
sioner it was held that possession as of right by the widow and daughter- 
in-law of Babu Nath Singh for twelve years barred the heirs of the 
deceased unless they could show that the possession was permissive- In 
that case the learned counsel for the appellants relied very strongly on 
what bo suggested were tho probabilities of the ease, namely, that 
there was some arrangement between the reversionary heirs and the 
widows that they should take a life-interest in some villages in lieu of 
[315] maintenance. Their Lordships of the Privy Counoil repelled this 
contention, observing as follows “The learned counsel for the appellants 
relied very strongly on what bo suggested were the probabilities of the 
case. He said that it was probable that thoro was some arrangement 
between tho reversionary heirs and tho two widows that they should take 
a life-interest in these villages in lieu of maintenance. If one were at 
liberty to guess, one might adopt that view. But their Lordships cannot 
say that thoro is any proof of any suob arrangement, and the fact that 
the reversionary heirs did nob procure the execution of the ehramama 
(which was relied on by the appellants) by the two widows, throws a 
certain amount of suspicion upon it". Now here in the present case, so 
far from there being evidence of any arrangement between the reversiona^ 
heirs and Mu^^ammat Katwari. whereby she was allowed to remain m 
po3-=0scion in lieu of maintenance, the evidence shows that the reversioners 
objected to her possession and resisted the receipt of rent by her of the 

prop^b^^^^ all the circumstances we think that the suit fails by reason 
of limitation, but, as wo have said, the rule stated by the learned Sub- 
ordinate Judge is erroneous, inasmuch as limitation in this case ran from 
the death of the survivor of the widows of Mulai and not from the date o 

the death of Katwari. Wo dismiss the appeal with costs. 

Appeal dtsmis^Bd. 


(i) (1902) Ij. B. 29 I. A. 132. 
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APPELLATE CIVIL. 


Before Sir 3ohi Stanley, Knight, Chief Justice, Mr. Justice Bamrji and 

Mr. Justice Griffin. 


Ram Kumar Singh (Plaintiff) v. Jagmohan Singh (Defendant)."^ 

[17th December, 1910,] 

Act No loj 1877 {Specific Relief Act), aection 21^ Arbitration— Reference to arbitrating 

pleaded tn bar of suit— Effect of ref erence having become unenforceable before euit. 

Held aa agreement to refer to arbitration which has not been acted upon 
and which has become from lapse of time unenforceable cannot be set up as a bar 
to a suit respecting matters which had been included in the aereoment Aitnn 

Rai V. Sheobaran Rai ( 1 ), Tahal v. Bisheshar {2) and Adhibai v Cur 
sandas Nathu (3). 

[Ref ; 33 M. L J. 48—41 I. 0. 581.] 

The facts of this case were as follows : — 

One Ram Autar Singh purchased a plot of land and built a house on 
the land. He died in 1892, leaving his son the appellant in this case a 
minor. The respondent, who was married to his daughter and was living 
with him, was appointed general attorney to his mother-in-law, the wife of 
the deceased, who in turn was appointed guardian of her son, the appellant 
in this case. The appellant came of age in 1902. Owing to some dispute 
a suit was then brought by Ram Kumar Singh against the respondent for 
accounts, and, on the 28bh of November, 1902. by a registered deed the 
parties referred their disputes for decision to three named arbitrators. 
Among the matters so referred was the question of the ownership of the 
houses built by Ram Autar Singh. Sometime in 1903, the appellant gave 
notice to the arbitrators asking them not to make an award. The arbitra- 
tors took no further action after that, nor did the respondent, On the 19th 
of November, 1907, Jagmohan Singh brought a suit against Ram Kumar 
Singh under section 9 of the Specidc Relief Act, on the ground that he 
had been transferred from Allahabad and Ram Kumar Singh had taken 
exclusive possession of the house in bis absence. The Subordinate Judge 
gave him a decree for joint possession with Ram Kumar Singh on the 27th 
of March, 1908. Thereupon, on the 31st of March, 1908, Ram Kumar Singh 
brought this suit for a declaration that he was the proprietor and as such 
in exclusive possession of the house. The defendant, Jagmohan Singh, sat 
up a title under an oral gift from his father-in-law, said to have been made 
in 1890, also adverse possession, and pleaded the last clause of section 21 
of the Specific Relief Act in bar. The first Court found that the plaintiff 
was the owner of the house, and overruled the defendant's pleas to the 
contrary, but held that the suit was barred by the provisions of section 21 
of the Specific Relief Act, inasmuch as the plaintiff had nob shown that 
he revoked the submission to arbitration for good cause. It aocordinglv 
dismissed the suit. ^ ^ 

The plaintiff appealed to the High Court (F. A. No. 250 of [317] 
1908). This appeal was heard by Richards and Tudball, JJ., who 
delivered the following judgments : — 


RiCHAEdS, J “Thi3 appeal arises out of a suit brought by the plaintiS for a 
aeoUratioa of his titie to a ceitaio house or port of the house. The olaintifT ia 

eon of Bam Autar Siogb, deceased. The defendant married a daughter of the said 


* Appeal No. 69 of 1910, under seotion 10 of the lietteis Patent 
^1} Notes 1882. p. 53. (3) (1886) I. L. R. li Bom. 199 


(2) (1885) I. L. B. 8 All. 57. 
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Bam Atitac and undoubtedly lived io tbe premises in dispute for a long time. The 
plain tld olaims that defendant lived in the house dating the lifetime of Bam Autac 
Singh b) iho latter’s permission and that on bis father’s death he (the plaintifl) was 
a minor. Tbe defendant set up a title that the premiees in dispute were a gift to 
himself and his first wife, tho daughter ol Ram Autar Singh. The Court below has 
decided on the merits of tbe case in favour ol iho plaintiff, but neverthelesa diemiased 

tbe suit on the ground next hereinafter mentioned. The defendant pleaded that the 

parties by Bgreement, dated ibe 28ih ^^ovombei, 1902, referred oetlaia disputes (inolu- 
djng the dispute as to tbe title of the house) to atbicration, that tbe plaintiff refused 
to perform his oonttaot and that thtrefere the suit is barred by section 2l of the 
Speoiuo Belief Aot. There is no doubt that the contract was entered into and the 
agreement signed by tbe parties. The arbitrators were ready and willing to go on 
with the arbitration. Both parties at first attended before tbe arbitrators and pioduo- 
ed their witnesses. The defendant says (at pige 7 R ) ‘The arbitratota gave Bam 
Kumar and myself a notice that on euoh and such a date there will be a 
meeting of the arbitratecs and that we should attend. I attended tho meeting 
tecularly but Bam Kumac did not attend I asked tho arbitrators to make an 
award They said that they would not make an award until both ^pajftiea 
attended Vam Kumar » avc notice to the arbitrators not to make an award. This 
evidence is not contiadiotcd , and ibore can be no doubt that tbe award was not rnade 

because of the conduct ol the pUinbiff and the nobioe sent by him. The defendant 

sueccsbs that the plninliQ sent the notice and refused to attend tho pcooeedinp 
btoauso the arbitrators had intimated their opinion on one of tho matters referred to 
them agaiust tbe plaintiff. However Ibis may be» the plaintiff has given no evidence 
of any kind that the arbitrators were guilty ol misoonduot. 

*» It is argued fet tbe plaiutiii tbat when he signed tbe agreement be bad alto- 
eetber performed the ooctcaot and that accordingly it cannot be said that be rdueed 
to perform the contract" within tho mtaniug ol tha section. It saema to me auoU 
ooustruotion cannot be given to the section- In my opinion a contract to 
trarbitration implies a contract to do all things neoosrary to making 
^ 7 , Jfijia narlie- ate concerned U tbe contract waa not tesomded, I would hold 

on the evidence that the plaintiff refused to perform his contract within tho meaning 

of the sectiuo . . , 

«• T* m« ♦hfvi it lav on tho pUintiff to show that be bad just otufie lot 

• It ‘7^ It the notice had any effect at al!. it was 

revoking the ,. itself a refusal to perform the 

to revoke 0 ^^ 001 ^ bo rescined by mutual agreemoot. , 01 

contract, is entered iuto. nolhins is done for a long time 

Vom theoouduot ol the parties that they had losoicded it 
the boutt might in neoeasary infetenoe. In tho proFont 

by muluH omsent to have iho award. The only oiicnn- 

[318] oa G the 'inplied that be agreed to rescind, was tbe fact that 

stances provisions of the Code of Civil rrooeouro to 

he r.oN or attempted to put in drawing ot this infetenoe it must be ra- 

fofce on 11.6 proceedings, i S ,,ossefr^ion and might well be content to rely on 
mernbuted that dotaadaut was imnosMblo to hold on tho evi'ienoe that the 

the r;trcngtb of this poPUiom tc^cina Ibo contract. It is 

dclondant over ol in exisleuco" wheu the suit waa militated 

that tbe ooutraot to ro le, wss a d 

tho mcauicjg of tho might have been diftiouUy 

i., must bo Civil i-cooodiite Code docs not render tha 

in a that the pluiotifl may now be 

txistout. U IS by the Court or by aibilr^tion. Tho answer la that 

have the qucBtun doomed b^3 own 

w.tloa unlil b“ ola.cd to go on with tbe a.tibitroti ,n. In otbot words. .6 te 
fault I would dismiss tho appeal- 


I would dismiss tno appeal- , , , „ whatber 

lUDliALb. J ;—‘Tba sole question which bes boon argaed bolomu 


bind'ing and subaistU g contriiCt to icier ''ho d'sputo to posse sion oi » 

brouglft to obtain a deolataiiou of bu^band of the plaintiff's sif]®’' 

porl^fon of a bou.o- The defendant responuent ^ !on-i^law who resides 

and ia wbiU iri known in ^ father died when tho * 

■“ Ibo bis n.ujority u dispute arose botwesu the P 


minor 
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ties uoddr ihros di£!ec6Dt heads, in respeofc to ooe a civil suit was bcought* and duriog 
the pendency theieot* the patties* on 28th November* 1902* executed an agreement in 
writing to refer the three matters to the arbitration ot three persons. No period was 
fixed within which the arbitrators were to come lo a deoision. In regard to the matter 
then under litigation they passed a deoision and the oivil suit was decided in aocord- 
anoe With tbeir avard- It was in favour of the defendant. The plaiatiS after that* 
i.e.* 1903, sent a notice to the arbitrators revoking the submission to arbitration. 
Whether this was done with good oause his not been established in evidenoe, and for 
the purposes of thisideoisioa it may be assumed that the revocation was without good 
cause. The arbitrators then dropped the proceedings. It appears from the defend- 
ant’s evidenoe that be attended the meetings of the arbitrators but they refused to go 
on unless the plaintifi also attended and thee the latter wrote to say that be did not 
wish them to go to a deoision. The defendant took no further aotion under the provi- 
sions of the Civil Preoedure Code to enforce a decision ot tbe two remaining ques- 
tions in dispute, one of which was tbe question raised in this very suit, i.e , the title 
to tbe boose in dispute, wbloh the plaintifi claims as being his ancestral property 
and which the defendant olaitna as having been gifted by the plaintifi's father to 
[8193 bis (defendant's) wife. The period of limitation for an application under sec- 
tion 533 (three years under article 17H, Limitation Aot) passed by, and neither party 
made any attempt to enforce a deoision by the arbitrators, 'ihen the plaintifi in the 
defendant's absenoe took posse^si^n of tbo house. Upon this the defendant brought 
a suit (Noveniiber 1907), under seotion 9, Speoifio Belie! Act, and obtained a decree 
on 27th Marob, 190?. 

" On 31st Harob, 1009, tbe plaintifi brought tbe present suit. Three pleas have 
been raised on this appeal : — 

1. That an aoiual submission to arbitration having been made by the parties, 
the plaintifi has fulfilled his ooutraot to refer, and theretore there is no suoh oontraot 
in existence as would bar this suit under seotion 21, Speoifio Belief Act. 

2. That the defendant not having proved that the revocation of the agreement 
was made without sufficient o.vu^e, tbo oontraot no longer exists. 

8. That the oontraot to refer to arbitration has been broken up by the oonduot 
of the parties and the bar of seotion 21 has oeased to bo applicable. 

'*Oa tbe first plea, 1 agree with my learned brother that an agreement to refer to 
atbilratioD, implies an agreement to do everythiog necessary to enable tbe arbitrators 
to arrive at a deoision cn tbo qae^tion submitted to them. To bold the plaintifi bad 
fulfilled bis oontraot to refer merely by sigaing the document.' of '20cb November 1902 
is, I think, impossible. It is true that an agreement to refer may in this country be 
revoked tor good oause, bub until euob revooabioa be made, it is the plaintifi's duty 
under this oontraot bo do all that necessary lo enable the arbitrators to come to a 
deoi ion. It oannet be said that he has fulfilled his oootraot to refer until he his to 
tbe best of his power, placed before the arbitrator the material necessary fora 
deoision. 

"As to tbe second point, the burden of proving revocation for good oause was 
upon the plaintifi, and he has failed to pub forward any evidence on the point. It 
was not for the defendant to prove tbe negative, i. e., the absence of good oause. Oo 
the third point, however, 1 think the plaintifi is entitled to adeoisioo in bis favour 
In my opinion the conduct of the patties has broken up the contract to refer, and 
there was therefore do suoh contract in existence when the present suit was brought 
When the plaintifi refused to go on with the arbitration, one of two courses was open 
to the defendant, it was open lo him to take action within the period of limitation 
under the provisions of the law as contained in iho Civil Procedure Code to enforce a 
deoision by tbe arbitrators if tbe latter wt;re still willing io aot. If they were unwil- 
ling to act, then the arbitration was at an end, ucUss the Court were able to 
appoint other persons in tbeir places, 'iho other aliornalive open to the defeD- 
dant was to drop his right bo enforce a deoL«ion by the arbitr-itors and to leave 
the matter i'l tfafws juo, suing if he thought fit, for damages for breach of 
oontraot. ') ho defendant has not eleoted to take the first of these two courses 
not has he sued for damages for breach of coatcaot. As matters now stand 
neither party can enforce in a court of Uw the conbr'otto refer. H, therefore, wo 
hold that the jurisdiotion of the ordinary court is hatred by the last clause of 
section (21, Speoifio Boliof Aot, wo shall bold that there is a cause ol aotion which 
cannot be litigated between tbe patties either in the courts of justice or anywhere else 
[3203 unless and until one of the arbitrators dies or i.s unable to aot. ibe plaintifi 
has a oause of action ; be has .suffered a wrong and is entitled to a remedy. In the 
oiroumaianoes, as ihoy now are. be cannot, under the agreement of 20th November, 
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1910 1902, enforce a dcoieion by the aibifctatore, nor can tbe defendant do so either. Unless 

Deo. 17. parlies make a fresh contraob to refer, the plaintiS oannot possibly obtain in any 

fofum tbe relief to which he is entitled, if aeotion 21 in tbe present oironmstanoes is 
AFPEXiLATE ^ I'hat the arbitratioa proceedings oame to nothing is partly dno to the plain- 

OlVlii. tid'a action, no doabi, but it is also partly due to tbe inaotisn of the defendant, who 

has not taken any steps to et.foroe his rights under the Code of Civil Procedure. A 
88 A. 3iB= contract which could other«vise be speodcally enforoed, but which by reasoo of the 
9 I. C. 60=8 la^p-e of time no longer be enforced in a court of law, cannot be said to ba in existence 
A. L. J. 66. ’Q the eyo of tbe law. 11 in the present case the contract to refer were In existence, 

the plaintiff would be entitled to enforce even now a decision by the arbitralors under 
the agreement of 20bh November, 1902. This he clearly is not now entitled to do, nor is 
tbe defendant so entitled. Tbe law cannot contemplate with equanimity a state of 
nfia'rs in which a parly oannot resort to any forum to recover, within limitation, the 
relief to which be is entitled. Ihe meaning of tbe last clause of section 21, Bpeoiflo 
Relief Act, 1 take it, is that ihe law says to a party *yoa have seleoted a forum of yout 
owu whioh is fully empowered to decide the issue between you and your opponent, 
therefore as long as that forum exists and is capable and willicg to act, and you can 
enforoo a deoision therein, the ordinary courts are closed to you. ’ But whereby the 
action of both parties that other (oium is now closed to both of them the law surely 
docs not mean that the parties are not entitled to enter the ordinary forum established 
by it. Id my opinion it is the aolion of both parties in the present case whioh has 
placed it beyond tbe power of the arbitrators to decide tbe issue between them. There 
is, iberotore, no lo,.gec is oxlstenoe a contract to refer and tbe suit is not barred.^ I 
would, therefore, accede to the appellant's oonteotion and hoar the case on tbe merits, 
but, as my learned colleague's opinion must prevail, this is not necessary.*' 

By the Court. — "Xbe order of Court will be that the appeal be dismissed, and, 
as tbe Court is cot unanimous, each party will abide bis own costs of tbe appeal.” 


Against the judgment of Richards, J., the plaintiff preferred an 
appeal under section 10 of tbe Letters Patent, which was referred to a 
Bench of three Judges. 

Dr. SatishCkan'lra Banerji, (with him Babu Balram Chandra 

Mvkerji), for the appellant: — . a l 

Granting that the last clause of section 21, Specific Relief Act 
applies to the case of a submission to arbitration and the plaintiff did 
not revoke the submission (or good cause, the plaintiff could not 
prevent the arbitrators from making an award. If the defendant 
did not acquiesce in the plaintiff’s conduct, his [32i] obvious remedy 
was to present an application to the court under section 523, A^ 
No. XIV of 1882 (corresponding to paragraph 17, schedule II, Act Xm. 
of 1908), and have an award made. This application should have 
boon made within three years under Act No. XV of 1877, schedule II, 
article 178. If the plaintiff committed a breach of contract, the de- 
fendant should have sued him for damages. Jhe evidence here shows 
that upon receiving a notice from the plaintiff, the arbitrators, who had 

held ‘=omQ meetings previously and examined witnesses, told the defendant 

that they had reoeived such notice, and would not make an award ^tU 

both parties attended. Tbe defendant took no action, and 

made no award. More than six years have passed since. There is no 

subsisting and operative contract to refer to arbitration, it has been broken 

up by the conduct of all the parties concerned, it has lapsed by efflux o 

time^ Tho plaiutiff could not force the hands of the arbitrators, and, if 

fhoro was a refusal on his part, the defendant has acquiesced m that r - 

fusal Reference was made to Adhihai v. Gursandas Nathni (l)» Tahal • 

Bisheshar (2) and Alma Bam v. Sheoharan Bai (3). 

The Hon’ble Pandit Sundar Lai, for the respondent : — 

Tho provisions of section 21 of the Specific Relief Act, 1877, ’ 

for the nlaintiff refused to perfor m his part of tbe conbrao^a Dd_rev^ 

(iT(1836) 1. Li R. 11 Dom. 199 (210). Weekly Notes, 1982 p. 58. 

(2) (1885) I. L. B 8 All, 57 (GO-61). 
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the submission feo arbitration without cause. He had submitted the dis- 
pute to arbitration; ha than sent the nobioa to the arbitrators and did nob Dko 17 
appear before them. TTe bhn? ref\ised to perform his part of the agreement — — 

by not placing the arbitrators in a position to make the award. That the ^PPBijtiATa 
arbitrators were unwilling to go on with the proceedings, and in fact did 
nothing for seven years, was because the plaintiff wished them to do no- 
thing, Paragraph 22, schedule IT, of the pr^isent Code of Civil Procedure, 
had repealed the last clause of section 21 of the Specific Relief Act for 
certain purposes, and applies to the present ciso. In the case in 8 Allaha- 
bad both parties had dropped the referenc ''. Not so here, because the 
defendant was all alocg quite willing to abide by the decision of the 
arbitrators. 


Omij. 
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Dr. Satish Chandra Banerji was not heard in reply. 

[322] StanIiBY, C. J. — In the suit out of which this appeal has 
arisen the plaintiff sought a declaration of his title to a house situate iu 
Allahabad. It appears that the hou^'e ia question was built by the father 
of the plaintiff. He died in 1892, leaving the plaintiff his heir, at that 
time a minor. The defendant is married to the plaintiff’s sister and he 
lived in the house with the plaintiff. Ho also, it appears, was the general 
attorney of the plaintiff’s guardian up to the year 1902, when the plaintiff 
came of age. A dispute arose between the parties and a suit for accounts 
was instithtorl by the plaintiff against the defendant, and on the 20bh of 
November. 1902, an agreement was entered into between the parties for 
the settlement by arbitration of their disputes, including a dispute as to the 
title to the house in question. Three arbitrators were appointed, bub the 
proceedings provefi abortive, by reason, it is said, of the conduct of the 
plaintiff. Ho served a notice upon the arbitrators calling upon them bo 
desist from passing an award. In November, 1907, the defendant instituted 
a suit against the plaintiff under section 9 of the Specific Relief Act and 
obtained a decree awarding to him joint possession of the house in dispute. 
The present suit was then insbitubod, namely, on the olsb of March, 1908. 

The defendant pleaded that he was entitled to the house under an 
oral gift from his fafehor-in-law. This gift is ‘=‘aid bo have been made in 
the year 1890. Tie al'^o set up a plea that he was entitled to the pro- 
perty by adver<^6 poscos«;!OD. 

The court below overruled both the^’e pleas, but dismissed the 
Suit of the plaintiff on the ground th\t it was obnoxious to the 
provi'sions of the la«^t clause of section 21 of tho Specific Relief 
Act. This section prescribes that certain contracts enumerated in 
the section cannot he specifioally enforced, and concludes with this pro- 
vision “ that save as provided by the (lode of Civil Procedure ... no 
eontraot to refer pro«^ 0 nb or future diPforonees to arbitration shall be 
specifically enforced ; but if any per'on who has made such a contract and 
has refused bo perform it sues in respect of any subjeot which he has 
contracted to refer, the exi'tonco of ‘^uch eontraot shall bar the suit.” It 
appears that at the time of the settlement of issues the pleader for the 
[323] plaint’ff intimated to the court that tho plaintiff had issued a 
notice to tho arbitrator*’ a'^king them nob to pase an award. As a matter 
of fact, the arbitrators did nob pa >s any award, and it is contended that 
the notice to wh'cb I have referred wa^, withm the moaning of section 21 
of the Specific Relief .Act, a refusal on the part of tho plaintiff bo perform 
the agreement to refer the disputes to arbitration. 
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1910 An appeal was preferred from fehe deoision of the lower courti bo bbis 

Dbo. 17. Courb, and the learned Judges before whom ib wa? argued differed in opin- 
' ion. Conqequenfely bhis appeal under bhe Letbers Patent was preferred, and 

Oiviiu bhe conduct of bhe plaintiff was such as preolud- 

« ■ ed him from successfully prosecuting his present suit. It is admitted that 

88 A. 816=3 Upon the merits he is entitled to succeed ; if bhe section in quesbion does 
® not bar the suit, then the decree of bhis Courb and also of the court below 

must be set aside and a decree passed in his favour. 

In addition to bhe statement of the pleader of bhe plaintiff to the 
court on the settlement of issues, to which I have referred, we have soma 
evidence shewing what actually occurred. One of the arbitrators. Annoda 
Prasad Banerji, wa*’ examined, 'and the version which he gives of bhe 
tiff’s interference with the arbitration is as follows : Badri Pras^, he 

stated, “ told me not to make an award, as Balram Chandar, Bam Kumar 
Singh’s pleader, was telling him nob to make an award. So far as 
remember, Jagmohan Singh, (the defendant) did nob prevent us 
making an award.” Then in cross-examination he stated ; — “ The plamtim 
or his pleader, did not write bo me a letter preventing me. The plamtin 
did not prevent me. So far as I remember, Badri Prasad showed me 
Balram Chandar ’s letter.” 

The defendant’s version of what occurred appears in his deposition. 
Ha stated that the arbitrators gave Ram Kumar (the plaintiff) and him- 
self a notice intimating that on such and such a date there would be a 
meeting of the arbitrators and they should attend. Ha says A 
was held by bhe arbitrators and witnesses were also produced ^ 
(bhe plaintiff) and me. The aribitrators gave Bam Kumar and mysel L J 
a notice intimating that on such and such a date there will be a 
of the arbitrators and we should attend. I attended the meeting regu > 
but Ham Kumar Singh did noi attend. I aaked the arbitrators to make an 
award. They said that they would nob make an award until bob ^ 
attended. Bam Kumar Singh gave notice bo the arbitrators ® 
an award." It seems to me apparent from this evidence that t^ arbitra^ 

tors declined to proceed with the arbitration. It was open o nrooeed 

anv notice which may have bo^n given to them by the ^ other 

with the arbitration and to pass an award. But for to 

they did not adopt this course. Further. >t was open to the ^e“nt 
file the aftreement under seotion 523 of the Code °fC.v.l Procedure ot 

1882 , have an award made and a decree passed upon the 

did not ohoose to do so. Nothing was done for a °«“^r f year 
enlv inference that I am able to draw from the oonduet of the pars 
that the arbitration proceedings were abandoned. The ^efend^ 
cedintho inaction of the arbitrators and did ^k them to p 

with Iho ■rbilmlioh .od wlh tho .ohhim™™. “>o 
oeedings were abandoned. In this view the judgment of my 

TunuAiiTj is correct. , « •m\ • o.n atfreem®'!** 

In the case cf Alma Rat v. Skeobaran Rat (l). lu which a ^ . of 

had been entered into between the parties to a April, 

land to refer to arbitration, their differences on the 
1877. and a suit was instituted on the 8th November, ' ° jgj 

to theland,_nothing having bee^don^ un der the agr eement toJ__ 

(1) Weekly Notes, 1883, p. 60. 
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to aibitraiioxL, the lo^er appellate court held that the agreement ^as a 
bap to the suit under seotion 21 of the Speoiho Belief Act, but upon appeal 
this decision was reversed by Straight and Brodhuest, JJ. They based 
their judgment on the fact that the submission to arbitration had been 
executed so far back as the 17th of April, 1877, and that at the 
time of the institution of the suit not only had nothing been done under 
[325] it, but the arbitrators had never mot. They held that seotion 21 
of the Specihc Relief Act did not apply, observing that " the agreement 
V7as no bar to the present suit, that it had lapsed not having been acted 
upon v?ithin a reasonable time.” The delay in that case was only three 
years, vvhereas in the case before us seven years were allowed to elapse 
without any steps being taken. 

In Tahal v. Bisheshar (1) a somewhat similar question to the one 
before us arose. One of the parties to a contract to refer a controversy 
to arbitration brought a suit for part of the subject-matter so referred, 
The defendants pleaded as a bar to the suit the provisions of section 21 
of the Specibc Belief Act, but did not allege in their answer to the plaint 
that the plaintiff refused to perform his contract. It was held that the 
mere act of hling the suit on the part of the plaintiff was not tantamount 
to a refusal to perform his contract in the sense of seotion 21 of the 
Speoiffe Belief Act, and the contract, the existence of which would bar a 
suit under the circumstances contemplated by section 21, must be an 
operative contract and not a contract broken up by the conduct of all the 
parties to it. In the course of their judgment the learned Judges say: — 
The Judge in appeal held that the mere act of uling this suit on the 
part of the plaintiff is tantamount to a refusal to perform his contract 
in the eense of seotion 21 of the Specifio Belief Act. We cannot take 
this view, and we hold that the contract, the existence of which would 
bar a suit under the circumstances contemplated by this seotion. must be 
an operative contract and not a contract broken up by the conduct of all 
parties to it. ” 

Again in the case of Adhibai v. Cursandas Nathu (2), upon the 
question whether the actual submission of a subject in dispute to named 
arbitrators, followed by the attempt of one of the parties to such submis- 
sion to withdraw from or to prevent an award being made upon the 
submission, falls within the concluding paragraph of seotion 21 of the 
Specific Relief Act, Farrai? J., in his judgment observed; — "It is not 
shown whether the plaintiff’s withdrawal -was justified or [326] not, but it 
appears that the defendant took no step? under seotion 523 of the Code 
of Civil Procedure to have the agreement to refer filed in court, and thus 
render the plaintiff's attempt to withdraw from the arbitration nugatory, 
if it was in fact unjustifiable. This, vinder the ruling in Pestonjee v. 
Manockji (3), it appears, he might have done. There is nothing to show 
that they did not acquiesce in it, (i.e. the withdrawal), in which case the 
ruling in Tahal v. Bisheshar would apply. 

It appears to me that in this case by mutual consent the oontraot to 
refer to arbitration was rescinded, and further, as I think, the arbitrators 
declined to proceed with the arbitration. Consequently the arbitration 
proceedings became abortive. Under the oircumstancos there is no bar to 
the plaintiff’s suit and it ought to be decreed. 

BA^ERJI, J. — I am of the same opinion. The plaintiff’s suit would 
be barr ed by the pr ovisions of seotion 21 o f the Specific Relief Act, if 

(1) (188&) 1. L. B. 8 All. 67. (3) (1868) 12 Moo. 1. A. 112, 

(1) (1886) 1. L. R. II Bom. 199. 
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1910 at fche date of fcbo suit there was in existence a contract to refer the 

Dbo. 17. controversy between the parties bo arbitration. The circumstances of this 

Appe^atr clearly show that no such contract was in existence. As pointed 

CrViD. learned Chief Justice, the arbitrators refused to aot and the 

defendant acquiesced in the reference becoming abortive. No action was 
33 A. 3i5=s taken for a number of years, and nothing was done to enforce the agrce- 
^ ®0=8 ment. There was therefore no bar to the maintenance of the suit and 

A, L. d, 66. claim ought to have been decreed. 1 agree in the order proposed. 

Griffin, J. — In my opinion tho inforence to bo drawn from the 
conduct of the parties aud of tho arbitrators, and more particularly from 
the lapse of time since the agreement bo refer bo arbitration, is that that 
agroemonb had ceased to bo operative at tho date of the institution of the 
suit. There wa-, therefore, no contract in existence which under the 
provisions of the last clause of section 21 of tho Speoibc Relief Aot would 
bo a bar bo the suit. I agree in the order proposed. 

By TiiE Court. — The order of the Oouib is that the appeal 
[327] bo allowed, the decree of this Court and also of tho lower court bo 
set aside, and the plaintiff's claim bo docrood with costs in all courts. 

Appeal deoretd. 


33 A. 327 ( - n 1. C 127=8 A. L. J. 7&). 

APPillibATE CIVIL. 

Before TJr. Justice Sir Gcortr: Knox, Mr. JnsUco Karamat Uusthin and 

Mr. Ju ticj L-.riffin. 

Giiafur Khan {Opposite Parti/) v. Kauandaiu Begam {Applioani).'^ 

[23rd Becember, lyiO.] 


be 

m* 


Act No. VII oj 18-0 {Succession Cutijimlc Ait], sections 2, -l—CtrUjicatcnoi to 
f/ivcn for colU'eti -H oj pari I'eVt/ of •! debt —I^eht in part trrcc fVerablc—^Muhii 
mtuhtn ItitC'-^Dower. 

iUal DO cortiliOilo could bo Rf.iatcd to ono of Lho beirs oE ft Mubaw- 
inadftu l4dy, who b;id diod lo-iviog hot dowoc dobl uureah/od, for oollootion 
merely of a p.irt of the dowor dobt of the dcoo.k^cJ 


Midiiunrnad AiiKhanw. Fulton Jjshi (1) and DismiUnh R.r 7 <n«v. 
J/wsdfu (2) followed. ShitaO Dei v. iJehi J’rasad (3) acd .l/kOcrr 7C/i'in v. 
licgmn (1) referred to. 


Biiliisara 


Jicgam UJ rcierrea to. 

[Dist. ir, (J. W. N. 231=10 0 L ). 3si = 12 I 0 5i[3 Rof. IS 0 \V N. 83Gi=23 I- C. 
606=12 (JU. 10; Rtf. 12 All- 3V7= 00 I. O. 3^0.] 

The facts of this ca-o woroa^ follows : — Mu-amLiiat Kalandari Begam 
applied under section 11 of the Succession Ccrtiticato Act tVll of 1889) 
for a coibiticato to collect a d‘U^ valued at 9.387, being a part of the 
dower duo to her deceased sister. Tlio amount of the dowor was Rs. 

25 000 plus two gold ainors. The dccta--cd Judy loft as her heirs her hus- 
band hor mother aud her sivtor [tho applicant). Tho applicant’s share 
out of tho dower amounted to R-. 9,387. It was alleged in the apphoa- 
bion that the share of tho mother, Mu'-ammab Subibjan, was discharged 
bv relinquishment or mutual agreement ; the exact nature of the trance- 
tion was not sot forth. This share was accordingly deducted fro m the 

• No. 63 of 10 10 from An order of Muhammad Ishaq Khan, District 

Judge of Fairukbabad, dated the 18lU of February 1910. 


(1) (18019 1. L R 10 All. 129. 

(2) (1910) I. li. a. 32 All. 336. 


(3) I. L. R. IG All. 21. 

(4) Weekly Notes, 1901, p. 126. 
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amount of the dower, as was also tho share which came by inhorifcanoa to 
the husband, asamst whom the dowor was due ; and the application was 
made for tho balance namely. Bs. 9,387. Objectfous were taken that the 
whole of the dower debt was not included in tho application and that 
duty had not been, paid on the whole amount. The .Judge found that tho 
share of Musammat bahibjan was irrecoverable, having become time- 
barred. Ho gnmteJ tbe upplicatiou. 

[328] Heuco this appcai, which came up for hearing heforo Kno\ 
and IvARAMA'P Husain. JJ., who referred the matter to a Full Bench 

1 . 

The application is admittedly tor a portion only of the dower debt A 
certificate to collect a part of a debt cannot be granted. The object of the 
Succession Ccrtiticato Act is to safeguard the debtors of a deceased person 
If certificates were granted for parts of debt pieoemoal. the result would bo 
to jeopardise the debtors and unnecessarily harass them by a multiplioitv 
of suits riie Act therefore contemplates that only one certificate should 
be granted for the whole ot a debt and tho grantee of the cortificato 
should l.ecomo a trn-toe as it wore for tho co-oroditois There is 
uniform course of decisions laying down that a certificate can ho or-int 
ed only for the whole of a debt. The first case is that ot siLTDei 
V. Debt Pra, art (i). febo case of Inth'i mailer oj the petition of Indar- 
man (2) may appear feo bo somewha<3 again.b me; bub fche faebs were differ 

enfc. ^i{^5e<^^lTo those ol Muhammad Ah Khan v Putin hihi 

and Bismilla Begam v. Tarvassnl Husain (4). The lacb ca-o is identical 
with tho proropb one. If a portion of the debt is relinquished, ib becomes 
irrccovorablo, ju'^t as a poibion which lias become time-barrod is irreenver- 
ablo ; there is no distinction ot principle between tho two cases. 

Munshi Qulzari Bui, for the re«^pondenfc. 

^ Tho application covers the whole of that poition of tho dower 
debt winch is recoverahla No suit can be brought to recover the portion 
belonging bo Mu'^amraab Sahibjan, whicli has bf'ooine birae-barred* nor the 
portion of tho debt which l as been inherited by the hudjand who himself 
IS the debtor. Tho aiTplicatiou specifically sets fortli that blio portion of 
the debt not inclu led m ib is irrecovorahlo for tho reasons mentioned 
therein. The lulings of this Court do nob lay down anything more than 
that tho application should include tho wholo of the iGcovorablo noibion 

V ;°1 ''tamp drRy should bo p, aid on that amount. 
L329J In tho case of Muhammad Alt Khan v. Puttan Bihi (.5) it js- olearlv 
laid down that tho duty is to bo paid, nob for the wholo of tho debt hut 
for that poition of ib which nt the date of tho application is due and nava 
ble. In that case, tho husband's share. " which ho holds iu his owri 
hands,” and a son’s share, which was discharged, were directed to be 
deducted from the wholo dowor debt an i duty to be paid on tlio haJ 
The duty being payable only on tbe recoverable balauco. bbo amouut^to 
be entered in the application for tho cortilicato would bo fcbab balance a d 
nob the whole of tho original debt, for, under article 12 schedule \ of th 
Court Fees Act. the duty is payable on tho amount ontorod in the 
cation. The case of Akbar Khan v. Bilhisara Begam ((>) is in my favour 
In th at case, too, tho portion of the debt which bad been remitted d 


(1) (1893) I. L. R. 16 All. 21. 

(2 (1896) I. L. R. 18 All. 40. 

(B) (1896) I. L. R. 19 All. 129 at p. IBO. 


(1) (1910) I. L R. 32 All. 335. 
(6) Weekly Notes, 1901, p 126. 
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discharged was deducted and duty was directed to be paid on the balance 
only. In the case reported in I. L. E. 32 All. it was not held that the 
duty should be paid on the whole ol Rp. 57,000. That was a case in 
which there was a voluntary relinquishment of a portion ; in the present 
* case a portion has become extinguished by operation of law. The reason 
33 827=> for the rule that a certihcate should not be granted for a part of a debt is 

91.G. 127»8 the avoidance of a multiplicity of suits and of unnecessary barrassment of 
A, U J. 79. debtor by a number of proceedings which would arise if the debt were 

allowed to be collected piecemeal. But in the present case, there oan be 
no further proceedings as the balance of the debt is irrecoverable and ee- 
tinguished. 

Mr. Muhammad Ishag Khan replied. 

Karamat Husain, J. — The facts are these, — Musammat Kalandari 
Begam, one of the heirs of Musammat Gujrati Begam, deceased, applied 
for a succession cortiheate for the collection of a portion of the dower 
debt of Gujrati Begam. Her husband, Ghafur Khan, objected that no 
certificate for the collection of a portion of a debt could be granted. The 
learned District Judge overruled the objection and granted the certificate. 
In bis order, dated the 18th of February, 1910, he said : — " I think the 
applicant is entitled to the certificate applied for by her for the balance of 
the dower debt after deducting the share of the same [330] to which the 
objector is entitled and which is in his hands and the share of Musammat 
Sahib Jan, airothcr heir, which has become time barred.'* The objeetor 
preferred an appeal to this Court and repeated the plea he bad raised m 
the court below. The case owing to conflict of authorities was heard by 
a bench of three Judges. It was urged for the appellant that a succession 
certificate for a portion of a debt could not be granted. In support ot the 
contention reliance was placed on the following cases Muhammad Mt 
Khan v. Putton Bihi (1) and Bismilla Begam v. Taioassul U/- 

The contention of the respondent was that a Bench of this Court in Akoar 
Khan v. Bilkisara Begam (3) granted a succession certificate for portion ot 
a dower debt and that the remarks of Edge. C. J., in Muhammad AU 
Khan v. Putian Bihi (1) favoured ^ho grant of a certificate for the coliec- 
tion of a portion of a debt. They are as follows " It appears to us tba 
the applicant must pay the duty for a certificate entitling him to coiiew 
the whole of the dower debt which at the date of the application was du 
and payable. In calculating what the amount of that debt was, the 

share by inheritance which has been discharged and the husband s snat 

whieh ho bolds in bis own hand in satisfaetioc of his own share in cn 
inheritance, will bo deducted, and the duty will be payable on eu 

b 1 DC0 * * 

The decision of the ca?e turns upon the construction to be put upon 

section -i of the Succession Certificate Act with speetal reference to 
meaning assigned to the phrase “ his debt ” in that section. 

Before dealing with the section the following points are to be ^ _ 

The Succession Certificate Act. 1889, as the preamble shows, ^as D 
enacted to “afford protection to parties paying debts to ^ J a 

of a deceased person.” The proceedings under the ^ ® oip 

summary nature, in which the court either decides the right o ., 

cant to the certificate or grants it to one who appears to 

pritna facie title thereto (section 7). In certain cases t be^coui^^fajlg^ 

'7l) (lHe6)'l7L7iri^J All. E19. (3) Weekly Notes, 1901, p. l25. 

^2) U910) 1. Ij. R 32 All. 336- 
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in others ib may require, as a eondibion preoedenb bo bhe granbing of a 
[381] cerbifioabe, a bond for indemniby of persons who may be enbibled bo 
the whole or any part of the debt (secbion 9). Ib is bhus evident that bhe 
proceedings are in no way intended \i 0 determine \i\iQ share of bhe applicant 
in bhe debt or to adjudicate upon bhe relative rights of bhe applicant and 
others therein. 

This is nob all. One debt creates one single and indivisible liability 
which gives rise bo one single cause of action. One of the heirs of bhe 
obligee of a money bond may nob, therefore, sue for his share in the 
money due under bhe bond —see Kandhiya Lai v. Chandar (1). The 
dower debt of a Muhammadan wife, whether prompt or deferred, is a 
*‘debb*’ within tbe meaning of section 2 ef the Successicm Cerbifioabe Act, 
1889; Abdul Karim Khan v. Makbul un-nissa (2). A debtor, again, ought 
nob to be harassed more than once for one debt and the multiplicity of 
suits in respect of one cause of action must not be allowed. Some of the 
above mentioned points, among others nob mentioned, brought into being 
Aob XXVII of 1860, under which the Calonbba High Court in Waselun Huq 
V. Gowhuroonnissa Bibee (8) and Sri^nati Amir-un^nissa Barkat v. Srimati 
Afiatt-un-nissa (4) held that a certificate cannot be granted bo different 
heirs according'to their shares in the inheritance. Act XXVII of i860 
was replaced by the Succession OArtifioate Act, 1889, section 4 of which is 
as follows ! — (1) “ No court shall (a) pass a decree against a debtor of a 
deceased person for payment of his debt to a person claiming to be enbibled 
bo the effects of the deceased person or to any part thereof... except on 
the production by the person so claiming of : -(III) A certificate granted 
under this Act and having the debt specified therein." The plain meaning 
of the pbra'^e "his debt" in what has been quoted is the whole of bhe debt 
due by the debtor to bhe deceased. It ©onnot mean a portion of that debt. 
Such a meaning, firstly, is against the canons of interpretation, for the 
natural meaning of the term "debt” is nob a share of some one in that 
debt; secondly, ib is opposed to the scheme of the Act which has been 
enacted to afford protection to debtors and has nothing to d© with the con- 
venience of the applicant or his right to or share in the debt ; [332] 
thirdly, it will cauco the splitting of au indivisible liability; and fourthly, 
ib will lead to the harassing of a debtor more than onoo on one cause of 
action and to multiplication of suits thereon. 

This Court, in view of the above reasons, held in Shitab Dei v. Debi 
Prasad (5) that separate eertifioatos to different persons for partial collec- 
tion of debts could not be granted, and in Muhammad Ali Khan v. Putlan 
Bibi (6) it was ruled that a certificate for the collection of a portion of a 
debt could not be given. Edgr, C. .T. said: — (the father of bho deceas- 
ed wife) had applied for a cortifioate entitling him to collect debts to the 
amount of Rs. 1,50,090. Ib was necessary under section 4 of Act No. VII 
of 1889 that he should have a certificate. The Judge declined to grant 
such certificate unless the applicant paid bhe 2 per cent, duty on the 
whole debt, i. c., bho debt of eleven lakhs odd, which was due bo bho Mu- 
hammadan lady. There has been a uniform series of decisions in this 
Court according to which a certificate cannot be granted to collect a part 
only of a debt. There is no decision of this Court or, so far as we know, of 
any other court which says that an applicant for a certificate either under 

(1894) I. Tj B. 7 All. 31S. (4) (18fi9) fl B. Ij. B. 404. 

(Q) (1908) I. L. B. 30 All. 315. (5) (1R93) I. Tj. B. Ifi All. ,21. 

(3) (1808) lOW. B. 105. (6) (1890) T. L. B.- 19 All * 129. 
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Act or Tinc^or fcbo former Aobs, musb apply for a oerbificafce bo oolleob 
all bbo 6no bo bhe rVcei'erl. We bhink ib would be againsb public 
poboy bbab a o''rbificabo bo collccb parb only of a debt should be granbedi 
as ib would benl bo mulb't’licabion possibly of suits in respect o£ one lia- 
bilibv aud bhe haras'raent of debtors.’* Tl.e ruling in Shitab Dei v. Dehi 
Pra^a^ a’ followed in Bhm'lla B'gam v. Taxoa^^^il Husain (2). Ib is, 
howovor areuel that the remarks of Edge, C. J., in Muhammad Ali Khan 
V- PxffJa^i P'hi which hnvo been cited by the learnol vakil for the res- 
pondent. favour tbo Qrant of certificate for the collection of a portion of a 
debt. Tliore is no force in thic. The point for dooision in that case was 
whether a corMficato for the collection of a portion of a debt could or could 
not bo rrantod, and the decision thoreon was that it could not. That being 
CO. the remark^ towp.rds the end of the judgment aro mere obiter dicta. 
[3331 in Akhar Khan y. Bukhara Begam (4), doubts the 

corrcctnosc of *-ho decision in Muhamm >.1 Al: Khati v. Putian Bibi, and is 
of opinion that the word “debts” in cootion 6 f/) of the Succession 
Ccrtificato Act. 1^89, means debts due. i. e.. alleged to be due from dabbors 
bo the piT-'on apnlving fr r tlio certificate. With duo rc-peot b-) the learned 

.Tudf?e thnro is nothing in ection (6'' (/) to show that the barm “ debts " 

mean'’ a p'^rtiou of the debt to which the applicant is eubitled. Neither 
that ^pction nor a>tv other s efon of tlio Act aims at determining the 
c:V!Pr.-j r,f aunlicaiit in the debt. Reading that term in bhd li^ait of the 
nhmeo “ hi'^ d d.t” in '-Gction i of the Aob it becomi^s clear that “ dobfe” in 
cecti..n fi moms tVio debt wlvch is duo bo the decoasoj, t. c’., tho whole 

of thn d d t. An ^ipPr-ant for a probatoor letter-, of aiiniuisbvation, no 

donbt is .'>llow.-l to pn‘t a value on bho aaiuuub o) a--mbs of tho deceased. 
■Rut he lr>s to put a value on bhe ass,d.? a a wi.olo and not on any portion 

12 of -ch.'dn^o I of tho Court Foos Act does in no w.ay ‘Support 
the V iew thot a mccesdou certificate for a portion of a debt can be granted 

Tbn -ot,. in c-lao-0 io in Uio fol'owin;^ tei m = : fho .imount ot a 

,lnlv. i -. il; ■ ...nonnt-., iucln lin- iDtjvoifc, on tbo .b.,y on v. nieh tbo 

of ttio .i-bt bi tboc ■itiCis'.to is appbol for, <0 bu snob oaa be 

I *1 M c/*r r hq,i 1^111 of bllO JllHOUlit of tlJO lloltbi 111 Diy Opi 

ro '-'lbF.,.;. bib orient of the amount of tbo whole b-bt an.l not of the 
of Mo- >inn’b'Uii. tlmvom. It i- tbo a, oo.tannuont which an accouatanti 

" 1 1 MV,!- ibn i tm fact ■, ■'.bid. may afl'c d. t!m ,b bt n: any I'ortioiJ of it. 
ind',' i * h! '.b -ooc ' f rinlit bo tt.o .b'bt in tho ppplicai.t, fiaiaf, I'.mibabton, 
lu . "b -. . 0.1 of oa.i-o o! ao'ioii or tbo lik', ennot l.otak u inb.j aoaouot m 
.i.-i.oit..ir.b>r i‘ amount foi tbo pm no-'O <>f oi.f iiuins a .-.uoc-r.uon 

.ft, i t, m.ina'ion of s.uO. t ct; i- l.i„. .undu uvo function of a J* 

'..riin.. a V,..'. tar <oiit .nnl may often ii.’.'oIv.i intiicato anl difUoul 
] nc-l b a. ' t'f la-v ao 1 fa.:ta wti'ch ar-' u..t to t.o ..locideJ iu a ruuimary 
^ • 

plea v;'t ch favours t.ho grant of a sncce .'-ieu corbiucafeo for 

r- u. c‘t-on ..f a portion of a drht l.amd on ;vmpabUy wuh the 

ftLl .- 1 ' t It i’ m— d that it Will 1.0 a cr-'at har l-^hip [334 bo ^ 

Jinli.-Mit v'l o i-' . rt Ml 1 t ) a fiactioi.al shtue oi a d..d)b only to ^ 

^ a t:bo 'X.t.i of tl.at a,u.t. Tl.ia, l.mv vor, ir a matter of ^ont^u 

in the at, ■ 0.100 .,f an CNpro-.a rule of law b. that eil.'cb courts of 

Xt',"' can ' 'lb u ..o irotloe of tbo bav.l hinjud tho moro ^ 'vbou t^ 


(Ik ,1 HUV t I. 1 , ' Ki .Ml. -D . 

I U'.UO I. Tb U O’ Ai*. '.’.‘35. 


( ■) finer,' I. Tj. D. 19 -Ml. 12'1. 
Ml Wetftdv Nolot;: 1901, p. 125. 
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are oonsiderafiions which point) fche other way. A person entitled to one- 
tenth of a debt has to pay the full court fee payable on the whole of the 
debt and the hardship involved cannot save him from such payment. One 
of the mortgagors whose share in the property mortgaged is 1/30, cannot, 
on the ground of hardship, be allowed to sue for the redemption of 1/30 
of the property on payment of 1/30 of the full court fee, A plaintiff who 
sues for Rs. 20,000 and obtains a decree for Rs. 1,000 only cannot, on the 
basis of the hardship, claim a refund of the court fee on Rs. 19,000, 

For the above reasons I would allow the appeal and dismiss the 
application for a succession certificate for collection of a portion of the 
dower debt with costs. 

Knox, J.-— I fully agree with the above. It is matter for the Logis- 
lature to consider whether the hardship to which my learned brother has 
alluded should not be relieved by a change in the Statute. 

Griffin, .T.— I agree. 

By the Court — The order of the Court is that the appeal be allowed, 

the order the lower court set aside and the application dismissed with 
costs, 

Appeal allowed. 


33 a. 388 (=9 I. 0. 217=8 A, L. J. 117.) 

[333] APPELLATE CIVlBi. 

"Before Jueiice Sir George Knox and Mr. Justice Katmat Husain. 


Ohhote Laii {Plaintiff) v. S^eopau Singh and others (Defendants).* 

[23rd December, 1910.] 

Land-holder and tenant— Occupancy tenant~^U$ufncctnry mortgage — Relinquishment of 
tenancy during the term of the mortgage. 


Held that, an ocoupano^ teoant who has made a asfruotuary mortgage of hts 
holding and pat the mortgagee in posaeaaion oannot during the subeistenoe of 
auoh mortgage relinquish his holding to the prejudice of the mortgagee’s rights. 
Rannu Rai v. Rafi-ud-din (1) followed. 

CRof. 66 I. O. 376=1021 M. W. N. 615=15 L. W. 218=42 M. L. J. 1«1=45 Mad. 47-] 
The facts of this case were as follows : — 

In this caso, an oocupanov tenant mortgaged his holding with posses- 
sion to one Chobte Lai, and afterwards relinquished his holding in favour 
of the zamindar, who instituted a suit in ejectment in the revenue Court 
against the plaintiff. The occupancy tenant was not a party to the suit 
Ohhote Lai in that suit raised a plea that the relinquishment by the mort- 
gagor in favour of the zamindar was a collusive transaction and could not 
effect his rights. While that suit was pending, Chhote Lai instituted a 
suit in the Court of the Subordinate Judge for a declaration that the re- 
linquishment, dated the 25th of September, 1909, was collusive and fraudu- 
lent and made for the purpose of causing loss to him and was void as against 
him. The Subordinate .Judge, coming to the conclusion that the suit was 
barred by res /wc^toctfa.idismissed the claim, and that decree was upheld by 
the lower appellate Court (Subordinate Judge of Agra) on the ground that 


'Beoond Appeal No. 129 of 1910 from a decree of H. W. Lyle, District Judtre of 
Agra, dated tho'29bh of November 1909, oondrmiog a decree of Sheo Prasad Snbnr 
dinate Judge of Agra, datoi the 6th August 1009. ’ 


(1) (1905) I. L. B 27 All. 82. 
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the relief sought was a relief in the disorefeion of the Oourb to grant or re- 
fuse. The plaintiff appealed to the High Court. 

Munshi narihans Sahait for the appellant. 

Munshi Benode Behari, for the respondents. 


33 s1t3S=9 Kaeamat Husain, J. — In this case, an occupancy tenant mortgaged 
I. C* 217-«>8 his holding with possession bo one Chhobe Lai, and afterwards relinqnish- 
A, L. J. 117. ed his holding in favour of the zamindar, who instituted a suit in eject- 
ment in the Bevenue Court against the plaintiff. The occupancy tenant 
was not a party to tho suit. Chhote Lai in that suit raised a plea that the 
relinquishment by [336] the mortgagor in favour of the zamindar was 
a collusive transaction and could not affect his rights. While that suit 
was pending, Chhote Lai instituted a suit in the Court of the Subordinate 
Judge for a declaration that the relinquishment, dated the 95th September, 
1909, was collusive and fraudulent and made for the purpose of causing 
loss to him and was void as against him. The learned Subordinate Judge 
coming to the conolu'^ion that the suit was barred by res judicata dismissed 
the olaim and that decree was upheld by the lower appellate Court on the 
ground that the relief sought was a relief in the discretion of the Court to 
grant or refuse. The plaintiff comes here in second appeal. Following 
the ruling in Banmt Rai v. Rafi-ud-din (1) which I followed in Ramdkciri 
Rai V. Ravidhari Rai (2) I hold that the occupancy tenant, after mort- 
gaging his holding with possession to Chhote Lai, had no power to re- 
linquish it in favour of the zamindar. I would, therefore, allow the appeal, 
set aside the decree of the Courts below, and under the provisions of 
order 41. rule 23, sand tho case back through the lower appellate Court to 
the Court of first instance for trial on the merits. Costs will abide the 


event, 

Knox, J. — The facts are set out in the judgment of my learned 
brother, and in view of the course of rulings to which be has referred, I 
prefer not to adhere to tho opinion which I have entertained and wouw 
have put forward at greater length had tho matter been res integra. I was 
one of the Judges who in Khiali Ram v. Nathu (3) was prepared to hold and 
did hold that an ex-propviotary tenant could sublet the whole or any par 
of his bolding, but I have always hositatod, with duo respect to the . 

Judges who decided the ca^es, in following the further step taken in Baar* 
Prasad v. Sheodhan (4) and Ranna Rai v. Rafi-ud-din (5). The 
arises —what will tho docroo-holder do with the decree when he gets it, an^ 
whether tho Revenue Courts will pay any attention to it ? These con- 
flicts betwoou Revenue and Civil Courts are to bo regretted. It . 
well if they could be pub an end bo by the Legislature. In ’ 
[337] however, of the series of rulings abovomeubionod, T accept the v 
taken by my learned brother, and agree in his order, which will a so 

the order ot the Court. 



(1) (lOOr,) 1. Ij. R. 27 All. S2. 

(2) (lOlO) 7 A. L. J. 305. 

(3) (1808) I. Tj. E. 15 All. 219. 
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83 A. 337(=9 I. C. lAo). 

APPELLATE CIVIL. 

Before Sir John Stanley, Knights Chief Jiislici, and Mr, Justice Tudball. 

Qhulam Nabi Khan {Plaintiff) v. Niaz-un-nissa {Defendant).^ 

[23rd December, 1910.] 

Construction of docwneni — Sale — Agreement to repurchase executed on same day~^Mori~ 
gage by conditional sale. 

When what purported to be an out'and-out sale was aocompaiaed by a oou- 
tempoianeoua agreement giving to the vendor a right of repurohase within five 
years at the same price, it was held that the transaction was what it purported 
to be, and could not be construed as a mortgage by conditional sale. Bhagwan 
Sahai v. Bhagwan Din (i) followed. yaswd<?o v. Bhau (‘i) referred to, 

[Ref. 83 All. tt35 : 19 A. L. J. 423=13 AU. 493 : 42 All. 137=18 A. L. J. 478.] 

The facts of this case were as follows : — 

A sale-deed was executed in favour of the respondent on 12th August, 
1894. On the same day another deed was executed between the parties 
which provided that if the purchase money, were paid within five years the 
transferee would reoonvey the property to the vendor, and the sale would 
be deemed to bo non-existent. This was a suit by the appellant vendor 
to redeem the property on payment of purchase money on the basis that 
the two deeds made the transaction a mortgage by way of a conditional 

sale. The Court of first instance (Subordinate Judge of Moradabad) dis- 
missed the suit, and this decree was affirmed on appeal by the District 
Judge. The plaintiff appealed to the High Court. 

The Hon’ble Naivah Muhammad Abdtil Mojid (with him Mr. B. E. 
O'Conor), for the appellant, contended that the two documents must be 
read together as constituting a mortgage by conditional sale. In the 
case of Bhagwan Sahai v. Bhagioan D.n (1) the vendees promised to 
reoonvey as a matter of grace. Moreover that case was decided on princi- 
ples of common law and did not apply. Ho cited Ali Ahmad v. Rahmat- 
ut-lah, (3) and referred to section 58, clause {c) of the Transfer of Pro- 

perty^A^b^ Mr. G. P. Boys (with him T^Iauivi Ghulam Miijtaba) for the 
respondent, relied on Bhagwan Sahai v. Bhagwan D^n (4) and submitted 
that the case was exactly hke the present. The parties intended to create 
a transfer out-and-out. Ho further relied on Vasudeo v. Bhau (2). 

Stanley, C. J, and Tudball, J. — This appeal arises out of a suit 

for redemption of an alleged mortgage of the 12bh of August, 1894. On 

that date a sale-deed wae executed and a contemporaneous agreement 
whereby the vendee undertook to recouvoy the property comprised in the 
sale-deed on repayment of the amount of the purchase money within a 
period of five years. The period of five years has long since elapsed, and 
consequently the agreement to reconvey is nob capable of being enforced 
unless the transaction is regarded as in the nature of a mortgage by way 
of conditional sale. 

Both the lower Courts dismissed the plaintiff s suit on the ground 
that the sale-deed represented an out-and-out sale, and that the agreement 

• Secoad Appeal No. 723 of 1910 from a decree of A. W. R. Cole, District Judge 
of Moradabad, dated the 3rd May 1910, confirming a decree of Nibal Chandra, Sub- 
ordinate Judge of Moradabad, dated the 11th of August 1909. 

(1) (1890) I. L. B. 12 AU. 337. (3) (1892) I. L- B. 14 All. 195. 

(2) (1896) I. D. B. 21 Bom. 628. (4) (1890) I. L. B. 12 All. 887, 391. 
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'whereby the vendee undertook to reconvey the property on payment of 
the purchase money within a limited time did not convert the sale into a 
mortgage by way of conditional sale. 

This second appeal has been preferred and reliance has been placed 
upon the language of section 58 of the Transfer of Property Act. It is to 
be observed in this case that there are two documents to be interpreted 
and that the decision of it depends upon the true construction to be placed 
on those documents. If wa come to the conclusion that the sale-deed re* 
presented} and was intended to be, an out-and-out sale, then it appears to 
us that, there being nothing illegal in the agreement of the parties, we 
should hold it to be an out-and-out sale, and that inasmuch as the purchase 
money was nob paid within the time agreed upon, the plaintiff is not entitl- 
ed to recover the ptoperty. It appears to us that the case is concluded by 
the decision of their Lordships of the Privy Council in Bhagwan Sahai v. 
Bhagwan Din (1). In that case a document purporting to be one of sale 
was accompanied by a contract whereby a right was reserved to the vendor 
of L8393 repurchasing the property sold on repayment of the purchase 
money within a certain time, and it was held that the transaction was 
not bo be regarded as a mortgage by conditional sale. Their Lordships in 
their judgment quote a statement of the law pronounced by Lord Chan- 
cellor (Jranworth in the case of Alderson v. White C2) when dealing 
with the question whether or nob what purported to be a deed of sale on 
its face was really a mortgage, and read the following passage : — “ In 
every suoh case the question is, what upon a fair construction is the 
meaning of the instruments Hero the first instrument was on the face 
of it an absolute oonveyanco; the second gave a right bo repurchase on pay- 
ment, not of what should bo due, but of the full amount of the purchase 
money of £ 4,739, exactly corresponding to the terms of the two docu- 
ments in the present case, whereby the vendee gave the right to the 
vendors to take back the property if within the period of ten years they 
should pay the same amount, namely, Rs, 4,000. Was that, if taken 
according bo its terms, a lawful contract V Clearly so. What then is 
there to show that it was intended to be a mere mortgage? I think 
that the Court after a lapse of 30 years ought to require cogent evidence 
bo induce it to bold that an instrument is not what it purports to be, and 
I see but little evidence to that effect hero." It seems bo us that this 
language of the Lord Chancellor is closely applicable to the facts of 
the present case. We find in the document which is described as a deed 
of sale, a recital that “ the sale had become absolute and final, and that 
the oonbiacbing parties had no right bo cancel the sale and to demand 
restitution of the cousidoiation money, and that the vendor has no 
right bo any share in the property sold.” In view of this language 
can we say that what purports to be a sale is in reality a mortgage f 
A stipulation for repurchase will nob of itself convert a case of ^ 

one of mortgage. To make a mortgage there must bo a debt—Vasudeo V. 
Jjhau 1.3). If there bo a right to redeem property from a debt, ^ore musfl 
also bo the correlative right to enforce payment of the debt. Here feber 
is clearly no debt. Whether a transaction is fx bona fide sale with an 
agreement for repurchase or a [340] mere mortgage in the form o a sa 
must depend on the intention of the parties to be gathered irota cn 
language in which the transaction is carried out, supplemented, it may_^ 


(1) (1890) 1. L. R. 12 All. 387, 391 

(2) (1363) 2 Do. Ciex, and J. 97 (105); 


44 B. R. 924 (928). 

(3) (1896) I. L. R. 21 Bom. 598. 
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by oral evidenoe. If we attach their true meaning to the recitals which 
we have referred to above, it must, we think, be held that the transaction 
was intended by the parties to be an out and out sale with an agreement 
for repurchase. In view of the language used we are of opinion that the 
courts below rightly held that the plaintiff had no right to redeem the 
pioperty. If he intended to rely upon the agreement for repurchase, he 
ought to have paid his money within the time limited by the document. 
Having failed to do so, he must abide the consequences. We dismiss the 
appeal with costs. 

Appeal dismissed* 


83 A. 340 [=15 C. W. N. 521=3 A. L. J. 37S=13 C. L. 4. 610=13 Bom. L. R. 
391=10 M. L. T. 23=(1911) 2 U. W. R. 370=,Sl M. L. J. 1126=511 1. C. 398 

=38 I. A. 853 

PRIVY COUNCIL. 

Hanif-un-nissa and another {Defendants) u. Faiz-un-nissa and 

ANOTHER (Plaintiffs.)"^ 


[On appeal from the lligh Court of Judicature at Allahabad.] 

[14:th February, 1911.] 

Act No. I of 1812 {Iniian Svidence Act)* section 92 — Admissibility of evidence to show 
that <i document purporting to be a sale-deed ts in reality a deed of gijt. 

In the appeal theic Lordships were of opinion that the deoroe of the High 
Court in b'atz-un-nissa ,v. Hanif-un-nissa (1) oould not be supported and 
remitted the case to the High Court to be dealt with on the evidenoe. 

[Ref : 14 I. O. 65=1912 M. W. N. 161 ; Fol : 36 All. 587 ; Ref. (1916J 1 M. W. N. 474 
=31 M L. J. 96=35 I. G. 301 ; 1919 M. W. N. 87=49 I. C. 699=10 L. W. ls= 
26 M. L. T. 291 ; 70 1. 0. 203*49 OH. I6l ; 75 I. 0. 657=37 O. L. J, 552»27 0 
\V N. 496 3 

Appeal from a judgment and decree (17th April, 1905) of the High 
Court at Allahabad, which reversed a decree (5th November, 1902) of the 
Additional Subordinate Judge of Aligarh. 

The main questions for determination on this appeal were, (a) whether 
a deed of sale, dated the 27th of September, 18S9, executed by the plain- 
tiff (respondent) in favour of the appellants and another, embodied a 
genuine transaction, or was merely a tiotitious deed ; and (5) whether or 
not the appellants should be allowed to give parole evidenoe for the pur- 
pose of showing that the executant of the aforesaid deed, which purported 
[341] to be, and was, a deed of sale on the face of it, did not intend to 
take the purcha'^o money therein specified from the vendee. 

The Subordinate Judge held that natural love and affection was the 
real consideration for the deed of sale, and that it was therefore, not ficti- 
tious, bub *‘a real conveyance by which ownership with possession waa 
transferred.” He also held that the plaintiff was estopped from claiming 
any relief against the transferees. He accordingly made a decree dismiss- 
ing the suit with costs. On appeal the High Court (Sia John Stanley 
C. J. and Sir W. Burkitt, J.) were of opinion that the defendants were 
precluded by the provisions of section 92 of the Jilvidenco Act (I of 1872) 
from giving oral evidence bo show that the deed of sale was in reality 
intended by th e executant to be a deed of gift : and they held that the 
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question was concluded by the decision of the Privy Council in the case of 
Balkishen Das v. Legge (1). They therefore reversed the decree of the 
Subordinate Judge. They did not, however, give the plaintiff a decree for 
possession of the property; but they gave her a decree for Bs. 60,000 with 
interest from the date of the decree, and declared her entitled to a charge 
for the decretal amount on the property in the hands of the transferees 
(the three principal defendants). The facts of the case are fully stated 
in the report of the case in the High Court which will be found in I, L. 
R. 27 All. 612. 

On this appeal : — 

\V. A. Eaikes, for the appellants. 

De Gruyther, K. C. and B, Dube^ for the respondents. 

1911, February 14.th : — The judgment of their Lordships was deliver- 
ed by Lord Macnaghten : — 

Their Lordships think the decree appealed from cannot be sustained. 
They are of opinion that the proper course will be to remit the case to the 
High Court to be dealt with on the evidence, and they will humbly advise 
His Majesty accordingly. The costs of the further hearing will bo costs 
in the cause. As the appellants have been successful upon the point 
[342] of law. they will have their costs of the appeal incurred in Eng- 

land. 

Appeal allowed and case remanded. 
Solicitors for bbo appellants 2'. G. Summerhays & Son. 

Solicitors for the respondents : — Barrow^ Eogers Sc Nevill. 



A 342 r=l5 C. W. N. 486=13 C. h J. 441=9 M. L. T. 465=8 A. L. J. 474=13 
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PRIVY COUNCIL. 


BuAWANi Kgnwar (Defendant) v. Himmat Bahadur and another 

(Plaintiffs). 


[On appeal from the High Court of Judicature at Allahabad.] 

[I5bh February, 1911.] 

liindif Ltiw TVi'Joic — I'mjvicyit by wife of husbuud's drbts during hta Ufeiime \oiun‘ 

iary payvieni^Absence of pro^ J of ohltg^^tion to repay— Onus of proof. 

1 Q this case, which was au appeal from the dociaion of the High Court in 
the case of i/tmmaf V. IShuwau: Kuuwar (ij the Judicial 

inoroly Hflirmed that dccis'oii ou the ground that ihe appellant on whom cne 

onus lay had not proved that there was any obligation ou .^1^® 
husband or his estate to pay the moneys which were p.iid by his wife, and dis 

luiesed the appeal. 

AptEAL. from a judgment and decree (Isb May, 1903) of the ^*8^ 
Court at Allahabad, which reversed a decree (11th August, 1905) of fc 0 

Subordinate Judge of Shah jabanpur. 

Tbo question for determination in this appeal was as bo the rignt 
fche respondents (plaintiffs) to recover from the appellant (defendant) cer- 
tain property in her possession which the plainbifls alleged bad original y 
belonged to their maternal grandmother, and which they all eged na 
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been sold by her wilihonb legal neoessifey fio one Jiwan Sahai, the vendor 
Ito the appellant. 

The Subordinate Judge dismissed fjhe suit with costs. On appeal the 
High Court (Sir John Stanley, G. J. and Karamat Husain, J.) revers- 
ed that decree and gave the plaintiff a decree for possession of the property 
on certain terms. The facts of the case will be found fully stated in the 
judgment of Mr. Justice Kabamat Husain reported in I. L. R. 30 All. 

352. 

On this appeal : 

W. A. Bailees, for the appellant, contended that there was abundant 
evidence of the legal necessity ; that the respondents being daughter’s 
sons the question legal necessity did not really [343] arise, and the 
respondents were bound by the acts and transfers made by their grand- 
mother and mother ; that the respondents were also bound by the acts of 
their great-grandfather who was the head of a joint Hindu family ; and 
that the grandmother and mothet of the respondents (who were the rever- 
sioners) had complete power to deal with and transfer the property. Re- 
ference was made to SucoaraTri Shetay v. JCalidas Balianji (1) ; 

Chimnaji Qovind Qodbole v. Dinkar Dhondev Qodbole (2) ; Karim-ud^din 
v. Gohind Kriihna Narain (3), and Baj Bullubh Sen v. Oomesh Chunder 

VeQruyiher, K. C., and Boss, for the respondents, contended that it 
was for the appellant to show legal necessity justifying the alienation of 
the property ; and the power of a female manager of a ]omt family was 

Payment by a wife of her husband’s debt in his lifetime was merely 
voluntary • such payment involved no obligation on the husband to repay 
it • nor it vfas submitted, was there any assumption that there was a 
oontraot by him to repay it. Keferenoe was made to Mayne’s Hindu Law, 
7th Edition, page 850, paragraph 653, and Sham Sundar Lai v. Achhan 
Kunwar (5) There was no sufficient evidence of legal necessity justifying 
the sale of the 30th of September. 1890 ; it was not binding on the res- 
pondents, and they wore entitled to recover the poperty transferred by 

that deed on the conditions imposed by the High Court, whose decision 

should be upheld. 

Bailees replied. . * tt. • t j t.* ^ t- 

1911, February 15bh ; -The judgmonb of bheir Lordships was deli- 
vered by Lord MacnaoHTEN : i- ». j ■ j i. i u i. -i. 

The facts of this case arc very complicated in detail, but it seems to 

their Lordships that judgment can be given in a single sentence 

The appellant has not proved that there was any obligation on the 
part of Nityanand or bis e«=tato to pay the moneys which were paid by his 
wife. The obligation lay upon the appellant to prove that there was such 

liability, and she has nob satisfied it. n- at - i. tu i. 

[344] Their Lordships will therefore humbly advise His Majesty that 
the appeal should bo dismissed, and the appellant will pay the costs. 

Appeal dismissed. 

Solicitor - for the appellant : —T. C. Summerhays & Son. 

Solicitors ‘or the respondents : —Banken Ford, Ford A Chester. 
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PRIVY COUNCIL. 

Umrao Singh and another { Plaintiffs ) v , Laohman Singh and 

ANOTHER {Defendants). 


[On appeal from the Court of the Jadicial Commissioner of Oudh at 

Lucknow].* 

[15bb, 17fch and 28tib February, 1911.] 

Act No 1 of 1869 (0«(2/i Estatca AcO— of ialugd'ir — Sanad executed by Taluqdar 
through iJie mediation of family friendS’^Wkether document vxie te»iamenta/ry or 
non testamey-tary — Registration of document^Act No III oj 1877 {Indian Regis^ 
tration Ac(\ sections 17 and A^^InsiTumcni affecting immovable property-^ 
Ground not specifically taken in argument in Courts below— Costs. 

A in 1862, io onmnliancj wifcb direobtODS issued by the Gove^B- 

meat, made a deolaratioa that, wish and file this applioatioa, that after my 
death Umrao Singh the eldest son (stc) my estate should oontinue in my family 
undivided in aooordanoe with the oastcm of the raj-gaddit and that the 
younger brothers shall be entitled to get maintenanoe from the gaddi-nashin.** 

Held (affirming the decision of the Courts in India) that it was a valid 
testamentary disposition by the taluqdar of his estate in favour of his eldest 
son. 

The same taluqdar, having three sons, with one of whom he was on bad 
terms, eseouted in 1684 the following document, which ho called a sanad: — **Fot 
Prithip\l Singh, who is my son, I fix Bs. 300 annually, so that he may main' 
tain himself. Besides this vvhatever I may give I will give equally to the three 
sons, except provisions, which they may take from my godown (kothar). The 
marriage and expenses o! the sons and daughters shall be borne by me. 

Afior mo the throe sons are to divide the property movable and immovable. 
This has been settled through the mediation of Tbakur Jote Singh of Bihat, 
and Thakur Ratan Singh of Rojah.*' 

Held (reversing the decision of the Judicial Commissioner’s Court) that it 
was a Don>testamontary instrument. It was a family arrangement arrived at 
by the mediation or arbitration of two gentlemen, friends of the family and 
interested in its honour, and it was plainly intended to be opscative immediately 
and to bo final and irrevocable. 

Held also that it required to be registered under sotion 17 of the Registration 
Act (HI of 1B77) in order to make it effective as regards immoveable property, 
being unregistered, was, so far, void. 

[345] On an objection that it was not open to the appellants to contend that 
the document was not a will the fact that they had. throughout the proceedings 
in the Courts below, taken confliotiDg views as to the nature of the dooument, 
was hold not to preclude their Ijordships from considering and determining the 
real question in the case, and that they were bound to give efleot to the real 
character of tbo document. Neither party had pursued a consistent course in 
the matter. Their Ijordships permitted tbo appellants, therefore, to raise that 
contention, but in allowing the appeal on that ground they did so without costa 
to the appoUants on this appevl or in the Courts below. 

[Ref 83 1. G. 193=11 O. L. J. 574: 79 I. C. 4-29=(1924) A. I. B. (A) 396 : 78 I. 0. 676= 
no li. J. 213.3 

Appeal from a judgment and decree (19bh August, 1907) of the 
Court of the Judicial Commissiouer of Oudh, which reversed a judgment 
and decree (8tb September, 19(56) of the Subordinate Judge of Sifcapm*. 

The principal question for determination on this appeal was the right 
of succession to the estates of Ramfcote and Hadipur, th e last owner of 

• Present: —T jOtA MaonaGHTEN, Lord RonSON, Sir ARTHUR WiLSON. and Mr. 

AMEER ALI. 
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which was one Kalka Bakhsh Singh ; and to determine that it was 
necessary to decide which of several documents put forward was his last 
will and testament regulating the succession. 

The Bamkote estate was settled with Kalka Bakhsh Singh at the 
second summary settlement after the conhscation of all proprietary rights 
in Oudb, and a sanad was subsequently granted him by Government, who 
also conferred upon him two villages forming the Hadipur estate in recogni- 
tion of loyal services. On the passing of the Oudh Estates Act (I of 1869) 
Kalka Bakhsh Singh’s name was entered in lists 1, 4 and 6 prepared 
under section 8 of that Act, and ho consequently became the absolute 
owner of the property in suit until his death. 

Kalka Bakhsh Singh died on the 14th of October, 1893, leaving 
his eldest son Umrao Singh, his third son Baldeo Bakhsh Singh (the 
present appellants) and two grandsons, Lachman Singh and Bharat 
Singh now respondents, the sons of his second son Pritbipal Singh, who 
died on the lOth of November, 1892. 

On the 9th of January, 1862, Kalka Bakhsh Singh, in reply to a letter 
from the Deputy Commissioner of Oudh asking him to declare the custom 
of succession obtaining in his estate, and saying that if the custom of 
gaddi^nashini did not obtain in his family, “ it is necessary that you 
should write a will and enter [346] therein the name of your heir and 
register it,” executed the following document: — 


1911 

FEB. 15, 17, 
& 20 . 

PBivr 

OOUNOllj* 

33 A. 314= 
10 1.0. 283 
=14 O. 0. 
133=15 G. 
W. N. 497= 

8 A. L. J. 485 

=18 0. t*. a. 

619=9 M. L. 
T. 807=13 
Bom. L. R. 
404=21 M. 

L J. 637=38 
1. A. 104= 
(1911) 2 M. 
W. N. 242. 


“ Aa tho British Governmeot hag conferred upon me, generation after generation, 
the proprietary rights in Ramkobe estate, therefore I wish and file this application 
that after my death Umrao Bingh, the oldest son, («»c) my estate should continue in 
my family undivided in accordance with the custom of raj-gaddif and that tho youn- 
ger brothers shall he entitled to got maintenance from the gnddi-nailiin." 

and presented it with a petition in which it was stated that his wish was 
that his eldest son Umrao Singh should succeed him. 


Prithipal Singh was on very bad terms with his father, so much sc 
that in May, 1884, Kalka Bakhsh complained to the Deputy Commissioner 
of the conduct of Prithipal, and subsequently lodged a formal complaint 
against him in the Criminal Court under sections 352, 448 and 506 of the 
Penal Code. Matters however, were settled between them by two of 
Kalka Bakhsh Singh s friends. Jote Singh and Ratan Singb, who eventual- 
ly drew up the following document, which they induced Kalka Bakhsh 
Singh to sign on tho 23rd of May, 1854 : — ■ 

** Thig sanad is executed by me, Tbakur Kalka Bakhsh, taluqdar of Bamkote. 
For Prithipal Bingh. who is my son, I fix Bs 300 annually so that he may maintain 
himself. Besides this whatever I may give I will give equally to the three sons, except 
provisions, which they may take from my godown He may take six annas 

in KhariJ (crop) and ten annas in Rabi (crop) out of my treasury (triJiwtf). The mar- 
riage and < 7 «wna expenses of the sons and daughters shall bo borne by me. After me 
the three sons are to divide tho property, moveable and immovable. This has been 
settled through tho mediation of Tbakur Jote Singh of Bihat and Thakur Ratan Bingh 
of Rojah.*' 

Though Kalka Baksh Singh was induced to sign that document in 
order to settle tho quarrel with his son, he did not act upon it ; and on 
the 15th of February. 1886, Prithipal Singh instituted a suit in the court 
of tho Subordinate Judge of Sitapur to recover arrears of maintonanoo, and 
a sum of money equal to tho amount alleged to have been given by Kalka 
Bakhsh Singh to his youngest son Baldeo Bakhsh Singh. That suit was 
dismissed on the 25th August, 1886, on the ground that the document of 
the 23rd of May, 1884, which contained tho agreement to pay mainten- 
ance had not been registered. 
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Ou bhe Srd of May, 1892, KalkaBakhsh Singh brought) a suit in bha 
court of the Subordinate Judge of Sibapur for oanoellabion of the doou- 
meut of the 23rd of May, 1884 ; but Prithipal Singh died [347] before the 
first hearing of the suit, which was consequently withdrawn. 

On bhe 4th of October, 1893, Kalka Bakhsh Singh executed a will 
by which he gave his estate to his two surviving sons, Umrao Singh and 
Baldeo Bakush Singh, and died ben days afterwards. 

After his death biioro were disputes bo obtain mutation of names in 
bhe Revenue Registers ; and on the 14bh of May, 1894, the Deputy 
Commissioner of Sibapur made an order directing the name of Dmrao 
Singh bo be entered for one-third of the estate, the name of Baldeo Bakhsh 
Singh for auother third; and bhe names of Ijachmau Singh and Bharat 
Singh, the sons of Prithipal Singh, for bhe remaining third. 

On the 20bh of June, 1894, Umrao Singh transferred his interest in 

the estate to his brother Baldeo Bakhsh Singh. 

On the 30bh of September, 1905, Umrao Singh and Baldeo Bakhsh 
Singh brought bhe present suit against Lachman Singh and Bharat Smgb 
bo recover possession from them of bhe one-third share of the estate which 
they had obtained under the order of the 14bh of May. 1894: basing thoir 
claim either on bhe will of bhe 9bh of January, 1862, or on that executed 
by Kalka Bakhsh Singh on the 4bh of October, 1893 The 
alleged that the will executed by their fab ier on the 23rd of May, 1^834, 

was obtained by coercion and undue influence ; and that it had bean, 

moreover, revoked by their father in his lifetime. j . (.l- qhu nf 

The defence was inter alia that the document, dated bhe ath ot 
Tanuarv 1852 was not a will, and even if it was a will it was oanoalled 
by tbs a’ooumonfc. clatsd ths 23rd of May, 1834, wbmh they ‘ so”ad 

and which they allsgol was not executed under undue influence, and that 
Kalka Bakhsh Singh never duly executed the alleged will of the 4th o 
oSer, 1893 a "ha was on that day nob of sound disposing mind, and 

‘““"’on the itrof!ah-o "fn\"cc'^rdance with the pleadings the Subordinate 
Judee hold that the document of the 9bh of January. 1862. was » W''* 
favour of the first plaintiff, Umrao Singh ; that the document of the 23rd 
nf Mav 1884, was nob proved to have been executed by Kalka Ba 
Singl?” with his free will and consent”, and that Kalka Bf hsh Smgh 
xn^c^nob shown to have [348] been capable of making a will on the 
nf October 1893. He made a decree, therefore, in favour of the plain i * 
The defendants appealed to bhe Court of bhe Judicial Commissioner, a 
the appeal was hoard by Mr. B. Chamier. Judicial Commissio^r, a 
Mr j Sanders, Additional Judicial Commissioner, who ^ 

findm^sof the Subordinate Judge that the document of 
1862 was a will in favour of Umrao Singh ; and that Kalka Bakhsh was 
nof^pablc of making a will on the 4th of Ootobor. 1893 ; If t 
sentod from his finding as regarded the document of 
1884 They were of opinion that its execution was not 
thre<its or undue influence; that it was testamentary m ^snatur^^^^ 
nob been revoked, and that it operated as a valid devise to Prithipal bmg 

fcbo honefib of which passed on his death to his ^^ay, 1981. 

As to the nature and effect of the document of the ^bioU 

tbe following was the material portion of the'judgmenb of the C 

was delivered by MR. CiTAMIER : - ... tn me afte'f' 

“Tho poiDt WAS not tiUon in tbo urgumenta before ua. it oooucr a 

.v irds that tbote might bo room for doubt, whether the eigaatura of Kal 
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80 placed on the document as to make it appear that it was intended thereby to give 
efieot to the document as a will (see section 50 of the Succession Act, which is applied 
to the wills of taluqdars by section 19 of Act I of 186.)J and we decided to hear counsel 
further on the question.The writing is on a strip of paper 18 inches long and 5i inches 
wides and the lines are about 4^ inches long leaving a very narrow margin on each 
side The signature of Kalka Bakhsh, which is very large, is in the blank space at the 
top and is written at right angles to the body of the document. The signatures of the 
witnesses are in the space at the bottom and are close to the date. In parts of 

India it appears to bo the custom to sign all documents at the top and old sawads 
(grants) in this province ate invariably found to have been signed at the top. In the 
case of documents written on stamped paper it is customary for the executant and the 
witnesses to sign at the tight hand side where a large margin is left for the purpose Ik 

would not have been possible to leave such a margin on the paper used for the docu- 
ment in question. The executant must have signed either at the top or at the bottom. 
Petitions are signed at the bottom ; but a tanad, such as tliia purports to be, could not 
possibly have been signed at the bottom. I think it is clear that the signature is so 
placed as to make it appear that Kalka Bakhsh intended to give eSeot to the 
and as there is no rule requiring the signature of the executant of a will to be at the 
foot or end of the document. I think it must be held that the signature was intended to 
give effect to the document as a will if and so far as it is of a testamentary character. 
[3491 Counsel for the plaintiffs took advantage of the opportunity offered by a further 
hearing to argue that the dooumeub could not oparate as a will at all, because the 

executant calls it a sanad and because, in part, at least it is 

character. The first part of this argument is met by the case of lhakur Ishrt Stngh 
v. Thakur Baldeo Singh (1) where a document called a faniiiftimma was held to operate 
as a will The second part is met by the decision in Lau v. Murhdhar (2) and other 
like cases, in which it has been held that a part of nicjyi6-ui-ar® may operate as a will. 
Both parties throughout this case until the further bearing m this Court admitted that 
so much of this document as is of a testamentary character should take offeot as a will 
if the document is not invalid on the ground of undue influence. 

“Thftiipxt nuBstion is as to the construction of this document. The plaintiffs 
urged th^Tt Kalka Bakhsh intended thereby to leave his estate to his three sons as joint 

fW^Q PirtKioal died in the life time of his father the whole estate paas- 
f Jt’ ^ lurvdt n^^ under this document. But it appears to me to 

iutend to make his sons joint tenants, 
be quite clear that Ka^ brothers, and nothing could have 

from the^intention of Kalka Bakhsh than that his three sons should be 
been farther from t oontemplabed a division of the estate between them, for 

k^said -• Aftefmrde! h my ,oas w.U (or lot my three eons) d.vide (tuja.m) 

X mt'^Tblt acd ^Weable property.’ In my op.n.on the devise was to the three 
jr uioveaDio TTn<l«r ‘icotion UG o! the Indian Succession Act, which is 

of taluadars by section 19 of the Oudh Ksbatea Act. the devise to 
applmd to the ^ Xs. the dolendairts. The word u,sed in seotion 

Pirth.pal takes elleot m favour ot U S oods.^^ •bef,uest/ •bequeath.’ &o., are used 

6 of t^ . . . ; tbe seuse of devise and under the latter part of seetiou 19 

ol the Oudh Estates Act’ the word ‘bequest’ in seotion 19 of the Suooession Aot must 
be gtn the same me.fnmg as is attached to it by the Oudh Estates Aot. 

“The next question .s whether the w.ll, f . ‘: 

was rovXd by the testator’s written et,aement .n Pirth.pal a suit ol IMO (L.xh.b.t 4) 
or by his plaint in a suit of 1S9'2 (Exhibit 51 Aooording to seotion 57 of the Sueoession 
Aot, which is applied to wills of taluqdars by section 19 of the Ondh Estates Aot, no 
unprivileged will ot oodio.l not any part theroof can be revoked otherwise than by 
marriage or by any will ot ood.oil or by soma writing deolar.ng an intention to revoke 
the same and executed in the manner in which an unprivileged will is requited by the 
Bueoess.on Aot to be executed, ot by burning, tearing, or otherwife destroying 
the same by the teatatalor ot by some person in h.s ptesenoe and by h.s direction with 
the intention of revoking the same. Itia admitlod that if this BeoUon applied to 
the will of 1881 that will was nob revoked cither by the written statement of 1186 , 
or the nlaint of 1892. but it is contended by counsel for the defendants that section 57 
of the Suoession Act applies only to wills made by taluqdars ot grantees in favour ol 
E3501 persons who do not come within the second and third paragraphs of seotion 18 of 
the Oudh Estates Act If this contention is correct then the sections of the Succession 
Aot mentioned iu secti on 19 of the Oudh Estates Act do not apply to the wills ol 

(1) (1884) I.L. R. 10 Cal., 79'2; L. B. 12) (190f>) I. L. It. 28 All 488; L R. 3‘d 
11 1. A.* 140. I. A. 112. 
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taltsqdars gea«rany, bub only to wills made in favour o£ persons who do not come 
within the Gsooncl and third pjwragcapha of soobion 13 of the Oudh Estates Act. It 
sesms to me to be impossible bo accept this contention. Section 19 of the Act says 
that certain sections of the Succession Act shall apply to all wills and codicils made 
by any taluqdar oc grantee wider the provisions oj the Act. It appears to me to be im- 
possible to bold that these words apply only to one class of Wills. In my opinion 
they apply to all wills made by taluqdars under the powers conferred upon them by 
section 11 of the Act. f hold therefore that the will of May, 1881, was nbb revoked 
either by the written statement of 1836 or by the plaint of 1392 (1).” 


On this appeal — 

DeGriiyther^ K. C-i and S. A. Kyffin^ for the appellants, contended 
that the document of the 9bh of January, 1362, was a valid will, and as 
such was an effective devise of the whole estate in favour of the first ap- 
pellant Umrao Singh : that had been found by both Courts below [Sir 
R. Finlay^ K. C. It is not disputed that that holding is a good decision 
in law]. It was then contended that the document, dated the ^3rd of 
May, 1884, was not in fact or in law.a testamentary disposition of the estate. 
It was not executed by Kalka Bakhsh Singh as a will, and was never in- 
tended by him to operate as a will. It was intended to, and did, coma into 
operation immediately on its execution. Beferenoe was made to In thA 
goods of Robinson (2) where probate of such a document was refused and 
it was doubted whether the Court could treat as being a will a document 
which was only partly testamentary. [Sir R. Finlaijt K. 0, objected that 
it was not now open to tbe appellants bo argue that the document 
was not a will. It had been all along treated as a will without any 
objection to that course being raised by the appellants]. There was 
always a question whether it was a will or not. Reference was made 
to the case of Tagore v. Tagore (3). The circumstanoos of tho mak- 
ing of the document wero discussed, and it was submitted that as it 
was shown that Prithipal Singh was at enmity with his father, and 
that tbe lattor was obliged to bring charges against him in the Criminal 
Court, of assault or using criminal force, house trespass, and criminal 
[35i] intimidation under sections 352, 448 and 506 respectively of the 
Penal Code (Act XLV of 1860) there wero good grounds for saying that 
the document in question was obtained from Kalka Bakhsh Singh by 
Prithipal by undue influence, if nob by actual threats : and Hall v. Hall 
(4) was roferiod bo, it being contended that the document was invalid on 
that ground, as nob having been executed by Kalka Bakhsh Singh with his 
free will and consent, as the Subordinate Judge had held. Moreover, 
Kalka Bakhsh Singh bad nevor acted upon it. If viewed as a oonbraob boo 
it was invalid for want of consideration under section 25 of the Contract 
Act (IX of 1872) : and it was ineffective as regarded immovable property 
by the fact that it was nob registered ; sections 17, 23 and 49 of the 
Registration Act (HI of 1877) wore referred to. Reference was also made 
to section 19 of Act I of 1869 and the Succession Act (X of 1865), sec- 
tion 96, which had been wrongly applied to tbe case by the Judicial Com- 
missioner’s Court. 

Sir B. Finlay, K. C., and Ross, for the respondents, contended that 
the document ot the 23rd of May, 1881, was not the less operative as a will 
as to the testamentary portion merely because the rest of it might be of a 
non-bestamenbary character ; and referred to Tkakuri Ishri Singh v. Thakur 


(1) This judgnaent ifl reportod in 11 

Oudb Cases, 10’2. 

(2) (1801) Ij. R* 1 P and D. 394. 


(3) (1S72) L. B. I. A. Sup. Vol. 47. 

(4) (1868) L. B. 1 P. and D. 481. 
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Baldeo Singh (1) and Lali v. Murlidhar (2) in which a tamliknama and a 4^44 
wajtb-id-arz were respectively considered to be effective as wills by the ffsB is, 17 
^rivy Oounoil. It was nob, it was subEnitted, procured from Kalka Bakhsh & 28. 

bingh by undue influence or threats ; and was not void under section 25 

of the Contract Act ; but was a valid will, under which the respondents 

were entitled to the one-third share of the property in respect of which ' 

mutation of names was effected in their favour after Kalka Bakhsh 83 A. 8M= 

Singh's death. Registration of a will was optional under the Registration 

Act, section 18, and it was never legally revoked by Kalka Bakhsh Singh : 

section 57 of the Succession Act (X of 1865), made applicable to the wills A97=8 A. L 

of taluqdars by section 19 of the Oudh Estates Act (I of 1869), and the J. 483=sl3 c' 

definition of a “ will” in tho latter Act were referred to ; [352J and the ^18=9 

case of Tagore v. Tagore (3) cited for the appellants was distinguished. 

^ To show that the fact of the document being a will was not disputed R. 404=21 * 
in the pleadings and in the lower Courts it was pointed out that the appal- M. L. J. 637 
lants called it a will in their plaint, paragraph 11, and in para- 
graphs 33 and 34 of their replication, in which they said (paragraph 33): — 24 ?** 

The arrangement on foot during the life-time of Kalka Baksh Singh may 
be called by any name, but whatever was written to take effect after his 
death is nothing but a will” and paragraph 34 : — “ At all events Kalka 
Baksh Singh could and did render ineffectual the testamentary portion 
merely by an expression and course of oonduob." No ground was taken 
that it was nob a will either in the petition of objections on the appeal by 
the respondents to the Judicial Commissioner, nor in the grounds of appeal 
to the Privy Council ; and the document was dealt with as a will througout 
the judgments of both the lower Courts. The point that it was nob a will, 
not having been raised before, could not be raised now. The judgment of 
the Judicial Commissioner upholding that document as a will should be 
Affirmed. The due execution of the alleged will of 1893 was negatived by 
the concurrent judgments of the lower Courts on the facts. 

De Gruyther, K. C. in reply referred to the pleadings to show that 
there had been a contest between the parties as bo whether the dooumenb 
of the 23rd of May, 1884, was a will or nob. In the plaint it was called 
both a “ will ” and a “ deed and in the respondents’ written statement, 
paragraphs 8 and 31 to 34, it was called a “ deed ” and a *'$anad.” It was 
called a ” deed ” and a “will” indiscriminately in the judgment of both 
the Courts below, and in fact throughout the proceedings in India. Had 
the ground been definitely taken, there would have been no evidence 
necessary ; it was a matter of law. The point, it was submitted was now 
open. Reference was made bo the fact that in the suit by Pribhipal against 
his father tho document was rejected as evidence because it was nob 
registered and section 17 and clause (d) of section 18 and section 49 of 
the Registration Act were referred to. 

[353] 1911, February 28 th: —The judgment of their Lordships was 

delivered by Lord Macnaghten : — 

This is an appeal from a decree of the Court of the Judicial Commis- 
sioner of Oudh reversing the decision of the Subordinate Judge of Sitapur 

The dispute between the parties relates to the right of succession to 
one- third of the estate of Ramkote, of which a Hindu gentleman named 
Kalka Bakhsh Singh was the last owner. 


(1) 11884) I. Tj. R. 10 Oal. 792 (802) L. 
R. 11 I. A. 135 (140). 

(2) (1906) I. L R. 28 All. 488 ; L. R. 88 


I. A. 97. 

(9) (1872) Ij. R. I. A. Sup. Vol. 477. 
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In the course of the discussion before this Board the controversy was 

reduced to two questions, and two questions only — 

(1) Was a certain document executed by Kalka Bakhsh on the 

23rd of May, 1884, a testamentary or a non-testamentary 

instrument? 

(2) Is that question now open having regard to the course of the 

proceedings in the Courts below ? 

After the confiscation of Oudh the second Summary Settlement of 
the Ramkote estates was made with Kalka Bakhsh. He obtained a sanad 
from the Government. His name was entered in lists 1, 4, and o, 
prepared under the provisions of S;;Cbion 8 of Act I of 1869. And he re- 
mained absolute owner of the property until his death. , , tu 

Kalka Bakhsh died on the 14:th of October. 1893. He had three 
sons. Umrao Singh. Pirtbipal Singh, and Baldeo Bakhsh. Pirthipal bmgh 
died in his father's Hfe-timo, leaving two sons, who were defendants \n 

the suit and are the respondents to this appeal. 

On the 9bh of January, 1862. Kalka Bakhsh in compliance with the 
directions issued by the Government, declared that bis wish was tha 
after bis death his estate should continue in his family 
accordance with the custom of raj-gaddi, and that the younger or 

should be entitled to maintenance. t aic 

lb is nob disputed that this declaration was a valid testamentary dis- 

positiOD by Kalka Bakhsh of his esbata in favour of his eldest son. 

Kalka Bakhsh and his second son Pirtbipal Singh were on bad terms, 

so much ?o. that Pirtbipal Singh threatened personal violence to bis father, 
and Kalka Bakhsh commenced criminal proceedings against his 
quarrel, however, was for the [354] tirne composed by >°‘«^'ition 

Bojah. At their instance the following aoeument 

Signed by Kalka Bakhsh in their presence on the 23rd of May, 1884 

This sanad is executed by ma^mamtain 

Pirthipil Singb. who is my son, 1 fix Ba. wm^civoVaually to the three sous ex- 
Beaides this, whatever I may 6'^® lodown r). Ho may take 6 

cept provisions, which they may The 

annas in kbanf (crop) and 1 .1 annas m be borne by mo. After 

in^itr.igG .\ndo^^toia oxpea^ oithe ^ons and immoveable. This has 

roa'r«Ule™u;"th“e mldl Joa TLka’r Jote S.agh of Bibat and TbaUnr Batan 

Singh of Koiab.” 

Kalka Bakhsh, though be executed the document 
not comply with its terms, if, indeed, be over meant to do sa ^ 
Pirthinal Singb, who apparently was then mo 
hrnucht a suit to recover arrears of maintenance and a sum of money 
S an amo^t aUeged°Io have been given by Kalka Bakhsh to 

Re Iden Bakhsh. The suit, which was founded on the instruman 

May 1884 was dismissed by the Subordinate Judge, and the '^'sm'ssa ^ 
a Jmed on appeal, except as regards arrears of maintenance then due. 

“uMCSk^Kafk^lakbsh brough a suit for cancellation of the 

.nstrumont^of May 1884^^^^ ::nrs'eqrti;“sS=^^^^^^ ’ 

Kra°Brh:hl^kath ^^-e was the 

SZ I^ZZn ;n the ques- 


238 



y,] UUBAO SINGH t). liAOHUAN SINGH 83 All. 356 

bions in dispribe, made an order directing bhe entry of one-third of the estate 
in the name of Umrao Singh, one-third in the names of Baldeo Bakhsh, 
and the remaining third in the names of Pirthipal's two sons. 

Umrao Singh then transferred his interest in the estate to his 
brother Baldeo Bakhsh, and they brought this suit as oo*pIaintiffs to 
recover the one-third of the estate entered in the names of the sons of 
Pirbhipal Singh. They relied mainly on a will alleged to have been exe- 
cuted on the 4th of October, 1893, up to which date, as they contended, 
the testamentary Instrument of the 9th of [355] January, 1862, was in 
\ force. They asserted too that the instrument of the 23rd of May, 1884, 
was obtained from Kalka Bakhsh by undue influence, and was wholly in- 
operative. 

The Subordinate Judge gave effect to the plaintiffs’ claim except so 
far as it was found on the alleged will of October, 1893. He decided 
against them on the issue as to the validity of that document, stating that 
the execution thereof “ was nob very clear to his mind.” The decree was 
A made without costs. 

On appeal the Judicial Commissioners affirmed the findings of the 
Subordinate Judge in regard to the will of 1862 and the alleged will of 
1893. But as regards the instrument of 1884 they held that its execution 
was not procured by undue influence, and that it operated as a valid devise 
bo Pirbhipal Singh, the benefit of which passed on his death to his two 
sons. In the result they reversed the decree of the Subordinate Judge and 
dismissed the suit with costs. 

Their Lordships agree with the Court of the Judicial Commissioner 
in thinking that the instrument of 1884 was not procured by undue 
influence. Indeed, there seems to be no ground whatever for such a 
suggestion On the other hand, it seems clear that that document is a 
non-testamentary instrument. It was a family arrangement arrived at by 
the mediation or arbitration of two gentlemen, who were old friends of the 
family, and interested in maintaining its honour. It was plainly intended 
to be operative immediately, and to be final and irrevocable. It fails of 
effect simply because it was not registered, as required by the Registra- 
tion Act, HI of 1877, section 17. It is therefore void as regards immov- 
able property. 

As regards the second question their Lordships must hold that they 
are not precluded by what took place in the Courts below from consider- 
ing and determining the real question in the case. In the Courts below 
neither party pursued a consistent course. As long as the question of the 
validity of the alleged will of the 4feh of October, 1893, was undetermined, 
the appellants contended that the instrument of May, 1884, was tesba- 
irenbary, while the defendants contended that it was a settlement and not 
a will. As soon as the alleged will of 1893 was successfully impeached, 
the defendants maintained that the instrument of 1884 was a will 
[356] and not a settlement, and the appellants changed their attitude. 
Their Lordships think that, notwithstanding the conflicting views present- 
ed by the appellants in the Courts below, they are bound bo give effect to 
the real character of the instrument. At the same time they consider 
that the appellants, though successful in the result, ought nob to be allow- 
ed costs on this appeal or any costs in the Courts below. 

Their Lordships will therefore humbly advise His Majesty that the 
appeal ought to be allowed and the decree of the Subordinate Judge 
restored, and that any costs paid under the order of the Court of the 
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Judicial Commissioner must be returned. There will be no costs of febe 
appeal. 

Appeal allowed. 

Solicitors for the appellants T. L. Wilson and Co. 

Solicitors for the respondent : — Youngt Jackson^ Beard and King. 



33 A. 356 r=16 C. W. N. 845=8 A. L. J 652=13 0. L. 3. 575=13 Bom. L. R. 
427=10 ftJ, L T. 2S=(191l) 1 M. W N. 432=21 M. L. J. 645=38 I. A 87 

=10 I. c. 4773. 

PRIVY COUNCIL. 

Khdnni Lal (Defendant) v. Gobind Krishna Nabain 

AND ANOTHER (Plaintiffs) AND TWO OTHER APPEALS CONSOLIDATED. 

Ll4tb, and 15tb February and 23rd March, 1911]. 

[On appeal from the Migh Court of Judicature at Allahabad.] 

Hindu Lau^Change of religion— Convcris—EJ/ect oj conversion of member of Joint 
Hindu family to Muhammadanism— licgulation Vlf of 1832, 9--Aci AAi 

of IHbQ - Compromise— EJfeU of comprornite entered 
ittiement of disputes as to right to property— Act No. XIV 
Act), section I, clause 12-Act No. IX of 1871 {Umiiaixon Act), 

U2— Act xr 0/1877. (Intimn Limiiaiion Act), schedule I/, article 141— 

r<JrCi8io»cr. . ^ «i lann t\,m 

By BeoRal PegQiation VII of 1882, seotion 
Leg^lftture viriually set afide tbe ptovisioDB oi the Hindu Law which pocali^e 

the renuGoiaViott ot religion, ot exclusion from caste. 

Where, Lhereloro, io a joint Hindu family of a fathec^^ 

father was oonveited to Mubammadani-m in 1845, Held .hn qan 

Sion or tbe Uigh Court) that by the fathor’s in tht 

did not acquire any enforceable light to his father s share n P • | 

properly which he could either assert himself, or trancmit to hiB heits for eQ 

feroement, in a British Court ot justice. 

1S77 could revise a right which had already become barred. 

7iuri Chalterjee v. Molhurmohun Ooswami tl) rolorred to. 

Afler tie death ol tbe father (who survived tbe bod) and their widows, a 
^nrnmi^o waB in 18C0 effected between the two daughters of the son on the 
ud the grandson of the father on the other, nnder whioh an 64 anna 
ftUotbed to the daughters and a 7i anna shaio to the grandson The 
fii^nna 8ba!e eveDtuaily, on tbe death ot tbe survivor of the two 
1I99 devolved upon ibo respon-ients, her fogs. In a suit by them *“ ^ 

poFfeaeioD of the 7 A anna share alloted to the grandsOD. against 
ThTwerebU successors in title as transferees from him or 
rievorPing tbe decision of tbe High Court) that the compromise of I860 was a 
tmilv unaDgemeatly the members then oUimiug title to ibe Property m 

r.fe';r\ r'eeVtu^v^er;^'’ 11% Koor... 

J2)j. T he oomprrmice was therefore.bindmg on tl e Bespondei^ 

present I oed MACNAGllTHN. Lord BOI BON, Sir ARTHUR WILSON, and Mr. 

‘'''(Ta8^93) l- L n- 21 Cal. 8; L. R. 20 I. (2) (1868) 8 Agra H. 0. 82 (84). 

A 189. 
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[Fol 


The true tost to epply to a ttansaotion wbiob ia ohaUenged by re7etiione*s 
as an alienation is whether the alienee derlvea title from the holder of the 
limited Interest or life-tenant, which in this oaeo the pradeoesaot m title of the 
appellants did not do: for the oomptomiao here was “based on the asHutnption 
that there was an anteaedent title of soma kind m the parties and ^e agree- 
ment aoknowledRos and deQnea what that title ia“ [See Bant Uewa Kuwar v. 
i^ani Hulas Kuwar (1)]. 


85 Ml. 466 : 64 I. 0. 614 ; Ref. 16 I. G. 997*10 A. L. J. = ^5 I. 0. 278 ; 53 
I. O. 164=21 Bom. Ti. R. 837=43 Bom. 869 ; 63 I- O. 171=96 M. B- T. ^80^63 

I 0 655=1919 M W N. 6S8=96 M. £1 T. 354 ; 68 I. 0. 782 : 64 I. 0. 676—41 

943=1991 M W. N. 59 1=14 L. W 357=44 Mad 891JP. B-i : 69 10^ 
71 =H P Tj T 749=1 Pat, 741=16 "L* W. 956=21 A, Ij. J- 19 — 97 0. y 
*37 n Ij J. 356=44 M. Tj. J. 751 (P. O ): 78 I. O. 749=1924 
203 ; Fol; 1916 M. W. N. 810=30 I. O. 927 : 18 G 
30 I.O. 927=1915 M. W. N. 010 : 22 G. L ^-^52^0 G W. N ^ 

38 All. 679 ; 31 M B. J. 87; Dist. 12 A. J n’ w 

A. tj. J. 522 = 21 Bom. ti. R. 496=1919 M. W. N, rq 

II A. ti J. 157=18 I. C. 766; 30 M- Ti. J. ^18=34 I. O ^76; 2 

I. 0. 752=13 Ti. W. 533; 62 I G. 933; Jo'- 

T» T AftT— Aft Pq.1 • 67 1 0 556=^25 O- O. 2l ; 69 I* 0. 645 , 69 I. C, 730 

Rel- 72 I C 469=44 M Ii 303=1923 M. W. N, 195=18 L, W. 35 ; Dist, 72 
i d. 456=17 588=45 M. L. J 100=73 I. O. 284=18 Ii. W. 491; 73 I 0. 

196=25 Bom. li. R. 293=47 Bom. 597 ; 75 1. O. ^ n^^ARfP-* 

=10 O Ti. J. 657 ; Fol. 22 0. B. J ' ft? i’ 

10 A. Ti. J. 101=15 I. 0. 297 ; 35 All. 240 ; Diet 2 Pat 

n. 208=5 P Tj T. 375=67 1. 0. 210=34 O. Tj. J. 323 ; 67 I. G. 47—15 Ti. W. 
395=42 M. Ti. J. 392=1922 M W. N 

34 O. Ii. .T. 529=26 C. W. N. 177 ; 73 I. G. 120 ; 1924 M. W. N. 322—80 I. G. 
564=19 Tj. W. 564.3. 


Three oonsolidatod appeals. 9, 10 and 11 of 1910. from judgments 
and decrees C23rd April. 1907) of the High Court at Allahabad which re- 
versed judgments and decrees (20Hh May, 1905) of the Court of the Sub- 
ordinate Judge of Bareilly which had dismissed the respondents suits. 

The three suits out of which these appeals respectively arose were 
instituted on tho 15th September, 1904, by the present respondents Gobmd 
Krishna Narain and Kashi Krishna Karain against the respective appellants 
Khunni tial (Appeal No 9), Kanhaiv*'- Ba’l and others (Appeal No. 10) 
and Sarnam Singh and others ( Appeal No. 11) and the object of the suits 
was to recover from the defendants three mauzas called Mahlpur (in Ap- 
peal No. 9), Khai Khera (in appeal No. 10) and Chandana (in Appeal 
No. 11), tho title on which each of the properbio.s sued for was claimed 
[358] being the same, namely, that the plaintiffs were the reversionary 
heirs to one Daulat Singh, their maternal grandfather. 

The defendants derived their title through one Khairati Tjal, the 
daughter’s son of one Ratan Ringh, who was Daulat Singh s father, and 
who had in 1845 become a Muhammadan. Tho property in dispute had 
been the joint property of R^^tan Singh and Daulat Singh, and on the death 
of the latter iu January, 1851, had remained in tho solo possession of 
Rafean Singh until his death in September. 1851, when it was recorded in 
the name of his widow Raj Kunwar. Disputes as to the right to tho pro- 
perty arose between her and the hairs of Daulat Singh (his widow Sen 
Kunwar, and his two daughters Chattar Kunwar anl Mewa Kunwar,] in 
oonsequenoe of which the property was taken charge of by the Court of 
Wards in 1852. Sen Kunwar died in 1857 and Raj Kunwar in 1858, and 
on their deaths the title to the propertv was contested by the daughters 
of Daulat Singh on the one side and Khairati Dal on the other, the con- 
test eventually resulting in a compromise made b etween the parties o n 

(1) (1874) Ti. R. 1 1. A 157 (166). 
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the 21sb of July, 1860, uader which the property was divided, 7i annas 
being allotted to Khairati Lai, and 8^ annas to Chattar Kunwar and Mewa 
Kunwar, 

The mauzas the subject of the three suits oat of which the present 
appeals arose were included in the 7i anna share allotted to Khairati 
Lai, of whom (or of his heirs) the preient appellants were vendees. 


The principal question for determination on these appeals was as to 
the validity and effect of the compromise of July, 1860, the appellants 
contending that it was a family arrangement which the daughters of 
Daulat Singh had power to make, and which was consequently binding on 
the respondents as tbo rovcreionary heirs ; and the respondents asserting 
that it was in tho nature of an alienation which could not be made by 
the daughters without legal necessity, and which was therefore not valid 
beyond the lifetime ol tho survivor, and came to an end on the death of 
Mewa Kunwar in 1899. 

The appellants also contended that Katan Singh did not forfeit his 
interest in the property by reason of his conversion to Muhammadanism ; 
and that even if any right to it bad devolved [359] upon Daulat Singh in 
1845 whan Ratau became a Muhammadan, such right bad become 
extinguished, because Ratan Singh had been in sole possession of the 
propt^rfey after Daulat Singh’s death up to his own death a few months 
later in 1851, and the heirs of Daulat Singh had not obtained possession 
of any part of it until the compromise of 1860, and the suits were there- 
fore barred by limitation. They also set up seoiiions 41 and 51 of the 
Transfer of Property Act {IV of 1882) as supporting their title as bona 

fide purchasers in possession. j j- 

The Subordinate Judge found in favour of the defendants ana dis- 


On appeal a Divisional Bench of the High Court (Sir John Stanley, 
C. J. and Sir WILLIAM BuRiarr, J.) reversed those decisions and gave 

each plaintiff a decree. , . , * i.u u t 

Tho facts are sufficiently stated m tho report of the oases before the 

High Court which will bo found in I. L. R. 29 All. 487. 

CowelTTorthT'aVpe'lants, oontended that Eatan Singh did not, by 
becoming a Muhammadan, forfeit hi<; right to the bait share to which he 

was entitled in the property held by him and his son 
effect of Bengal Regulation VII of 1832, section 9, and Act XXI ot 1850 
S to prevent any such forfeiture as would have occurred under the 
Dind^i law by making it not enforceable by law. Reference was made to 
maawant sfnqh v. Kalin (1). As to the compromise of 1860 it was con- 
tended that it was not an alienation by way of gift to Knairati Bal. but a 
family arrangement in ‘settlement of doubtful olaims. and that under it the 
daughters ot Daulat Singh l.ocamo possessed for tho 6rst time of 
to ^fhioh their father's title accrued in 1845. but had never been enforced, 
and any imperfection in that title was cured by tho 

din V. Gohincl Krishna Narain (2) and Lalla Oudh . .gg 

M”gl Koe««>e> (3)wore referred to. It was also submitted tb^e 
r^ugbtors ot Daulat Singh bad full power with the uo“°urrenoe [360]^ J 

Khairati Dal. then tho only reversioner, to make such an ^ 

As to tho power of compromise of a parson in possession o P P V 


(1) {183S) I Ij. R. 11 All. 100 (1031. 

(■21 (100:1) I. b. n.3l All. lOT; L, R. 36 


1 

(3) (18G3) a Agra IT. 0. 82 (84). 
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the limited estate of a Hindu female, reference vras made to Katama 
Natchtar v. The Bajah of Shivagunga (1) ; Mayne’s Hindu law, 7th 
edition, section 346, page 456 ; section 347, page 457. section 624. page 

o40, section 634, page 852; and section 636, page 854; and as to the same 

power in managers of joint families or guardians, to llanooman Persaud 

Panday v. Munrcij Koonwerce (2); and it was contended that under the 
oircumstanoQs in which the compromise of 1860 was made it was binding 
on the reversioners the respondents. The cases of Imrit Konwur v. Boop 
Naratn Stngh {3) a.nd Sheo Narain Singh y. Khtugo Koerry (4), relied 
upon by the High Couit as oases where compromises by a widow had 
been set aside, were decided on a different state of facts, and were 
mstinguished from and therefore inapplicable to the present case ; and 
Bahoo Likrdj Roy v. Baboo Mahtab Chand (5) was referred to. 

The possession obtained of the property now in suit by Kbairati Lai 
was in full proprietary right, and he and his successors in title held ad- 
versely to Haulab Siogh s daughters, and bo the respondents, whose suits 
were therefore barred by limitation. Reference was made to Ra^ni Mewa 
Kuwar v. Bam Btdas Kuwar (6); Limitation Act XIV of 1859. section 1, 

section 11; Act XI of 1861, section 2; Limitation Act IX 
of 1871, schedule II. article 142; Limitation Act XV of 1877, section 2 
and schedule 11. article 141. No right of suit which had boon extinguished 
under the Act of 1859 could be revived by Act IX of 1871 or Act XV of 
1877: Hart Bath Chatterjee v. Mothurmohun Ooswami (7). The respon- 
dents had nob shown any title, therefore, to the properties in suit. 

Dc Qruyther K. C. and B. Dube, for the respondents, contended that 
on Raban bingh’s conversion to Muhammadanism ho forfeited his share in 
the property jointly held by him and Daulat Singh, and the latter there- 
M ont^lod m 1845 bo the whole of the property of his father 

Neither Bengal Regulation VII of [36J3 1832. section 9, nor Act XXI of 
^50 was applicable to the present case; they did not affect the substantive 
Hindu Law, bub only rendered it unenloroeablo in the Civil Courts 
Regulation of 1832 treated of procedure only and repealed (by section 

in causes in 

of a diffcreut religious persuasion from the 
f f to be regulated by the religion of the latter ” 

substituting for speoifaed localities the rules contained in the 1st clause of 

Act XXl tf“l8?0^'' f ^PPly Moreover, 

. was not retrospective; a statute did not affect vested 

Hindu Law, 7bh edition, page 
unfr’fHV an P“E° ,866 section 643; Nan;jammah v. KarebhaJv- 

Tha binding on the respondents. 

o Singh bad, at the time It was made, the limited 

^tabe of a Hindu female and were therefore in the same position as a 
Hindu widow, whose powers of compromise were nob more extensive than 
her powers of alienation, which, on the principle laid down in Katama 
JSai chtar v . The Bajah of Shivagunga (9), would only bind the reversioners 

la ^1871) L. It. 1 1. A. 167 (164 1^^ 

IS! (Si t S.™”’ "■ 

IRI mPPPJ S. D. A. Mad. 250. 

\o) U871) 14 Moo. I. A. 398. (9) (18G3) 9 Moo. I. A. 643. 
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when ID fcbe form of a decree agaiasti the widow fairly obtained in a 
contested and bona fide litigation; Sant Kum^r v. Deo Saran 1.1); Imrit 
Konwar v. Eoop ]>Jarain Singh (.2) ; Shco Narain Smgh v. Khargo Koerry 
(3) and Mussamnt Indro Kooer v. Shaikh Aboot Barkat (4:). This 
principle would not include the compromise in the present case. As to the 
nature of the compromise and how it came to be made, see Gobind 
Krishna Narain v. Ablul Qayyam (.5). Unless the compromise of 1860 
was binding the respondents wore entitled to succeed. 

The suits were nob barred by limitation. The possession of the 
Court of Wards was not adverse; Karan Singh v. Dakar Ali Khan. (6) and 
Secretanj of State for India v. Krisknamoni Gupta (7). Moreover, 

the respondents did not claim through the daughters of Uaulat Singh, but 
through Daulat Singh himself and their claim was not barred by article 
141 of the Limitation Act (XV of 1877), nor by section 28 of that Act. 
Runchordas Vandravandas v. Parvaiibai (8). The period of limitation was 
12 years from the date of the death of Mewa Kunwar in 18^9. 

Coioell in reply referred to Lalla Otidh Bakaree halt v. Lianee Mev)a 

Koomoar (9) and Bholamotee v. Abdullah Khan (iu). 

March 28iA, 19il:—Tho judgment of their Lordships was dolivered 

by Mr. Ameer Aiii:— . . j m 

These appeals, which have been consolidated by an order, dated one 

1st of November, 1910, ariso out of three actions in ejectment, brought 

by tho plaintiff in the Court of the bubordinabo Judge of who 

dismissed the suits by one judgment on the 

decision, however, was reversed on appeal by of Allahabad, 

which decreed the plaintiffs’ claims, on the 2Jrd of April, iJ08. The 
defendants have appealed bo Uis Majesty in Council, and the point for 

determination is the same in each ca^o. i. „ .^fafVtor 

Tho plaintiffs claim as next reversioners to their grandfather 

(mother's father) Baja Davlat Smgh to recover possession of certain 

properties held by the defendants, on tho allegation that the deed of 

compromise under which the latter purport to derive title is nob binding 

on them. The defendants, on the other hand, are transferees from one 

Baja Kbairati Lai. a grandson by a daughter of Baja Batan bingh, t 

father of Daulat Singh, and a party to the compromise in question. 

The history of Batan Singh’s family and the ciicumstanoos which 

led to the compromise have been twice before this Board, m Metoa 

Kuwar Rani Hulas Kuwarf^li) \ and Karimuddin v. Gohtnd Krishna 

Narain (12) and will be found summarised m the earlier oi the tvto ca=es. 

It is unnecessary, tboroforo, to enter into them at - 

purposes of the present £363] appeals it is sufficient bo state 

Batan Singh, who appears to have bold a high position in the . 

then King of Oudh, owned considerable property within British terntories. 

part of which is in suit, and that he and his sou Daulat wore ® . . 

a joint niudu family and thus entitled in joint tenancy each to a moiecy 

of the properties. , 


ID llHsai I L, B. 8 All. 365 (370). 
(2) (JB80) 6 0. Ij K 7r. (81). 

(8) (1882) 10 O li. R. 337. 

(4) (1870J 14 W. R. 140. 

(6) (1U03) I. L R. 26 All. 540 (658). 
(6) (188i) 1. L. B. 5 All, 1; L R. 0 I 


A. 


99 . 


(7) (1902) I. L. B. 99 Oal. 618; h. B. 29 


h A 101 _ - 

(.S) l.Li. B. 23 Bom. 725; Li. »• 

20 1. A 71. 

(U) (1808) 3 Agra H. O. 82 (84). 

(10) (1652) 5 D. A. BoDg.llOS. 

(11) (1874) L. K. 1 1 A. 167. 

(13) (1909) 1. Xj. B. 31 All- 497.Ei. B. 

36 1. A. 138. 
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Iti may be taken now as esbablished beyond dispube that ini 1845 
Batan Singh abandoned Hinduism and adopted the Muhammadan faith. 
Bub although his renunciation of the Hindu religion invoivod, under the 
Hindu law, the forfeiture of civil rights to the extent of depriving him of 
his share in the joint estate, Daulat advanced no claim based on such for- 
feiture, and father and son remained joint until the latter’s death in 
January, 1851. 

Daulat left him surviving a widow named Sen Kunwar, and two 
daughters, Ghhattar Kunwar and Mewa Kunwar. On the death of Batan 
Singh some months later (September, 1851) the entire property, which 
had stood all along in his name in the Collector’s Begister, was recorded in 
the name of his widow, Bani Baj Kunwar. 

Disputes then arose between the heirs of Daulat on the one side and 
Baj Kunwar on the other. Bventually, and in consequence of these 
disputes, the Court of "Wards took over, in 1852, possession of the entire 
estate, making Baj Kunwar, who is stated to have been a person of weak 
intellect, an allowance of Bs. 500 a month. The rights of Daulat’s heirs do 
not appear to have been admitted to any part of the property, as no allow- 
ance was made to them, and, in fact, it is alleged, they were referred to 
the Civil Courts for the establishment of their rights. Matters remained 
in this condition for several years. Sen Kunwar died in 1857 and Baj 
Kunwar, Batan’s widow, the following year. In 1860, under the advice 
of Mr. John Inglis, a well-known District Officer, then Collector of 
Bareilly, the daughters of Daulat and the grandson of Batan, Khairati Lai, 
entered into the compromise which the plaintiffs now seek to set aside so 
far as it atieebs them. 

By this compromise Daulat Singh’s daughters, Cbhabtar Kunwar land 
Mowa Kunwar, obtained between them an 8^ anna share I.36AJ taking the 
entire estate as 16 annas ; whilst Khairati Lai received a 7^ anna share. 
Partition was effected in terms of the compromise, and the parties obtained 
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possession ol the respective shares allotted to them. Ghhattar Kunwar died 
in 1866. There was litigation between Cbhabtar’s husband and Mewa 
Kunwar as to the right to ChhaUm’s share, which was ultimately decided 
in Mewa Kunwar's favour, who thus obtained possession of the entire 
8i anna share received by the two sisters in 1860. Mewa Kunwar died 
in 1899 and the share held by her has devolved on the plainbifls, her sons. 

Their case is that, on the abandonment of Hinduism by Batan fciingh 
he forfeited his half share in the joint property, which vested in Daulat 
Singh, that they as his heirs are entitled bo the entire 16 annas; and that 
they are nob bound by the compromise of 1860, as Ghhattar Kunwar and 
Mewa Kunwar, being mere life-tenants, had no authority, in the absence 
of legal necessity, to alienate the 7i anna share in favour of Khairati 
Lai. 


The defendants, who are transferees either from Khairati Lai or his 
heirs, contend inter alia that the compromise entered into by the two ladies 
was not an alienation ; that it was a family arrangement for the settlement 
of disputes, under which they obtained more than they were legally entitled 
to ; that in view of the British legislation (to which the defendants refer) 
the forfeiture on which the plaintiffs rely could nob be enforced, and that, 
therefore, there was no divestment of the right of Batan in respect of his 
half share, and that, even if any such right, as the plaintiffs allege, devolv- 
ed on Daulat in consequence of Batan’s conversion in 1845, it became 
'*extiDgaished” on the lapse of 12 years from the date of suoh devolution, 
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The Suborciinafee Judge in a well-considered judgmnti upheld the 
defendants' pleas and dismissed the suits. The learned Judges of the 
High Court, on appeal by the plaintiffs, arrived at a different con- 
clusion. They were of opinion that on the conversion of Eatan Singh, 
Daulat became '* sole and absolute owner of the whole estate,” inasmuch 
as Regulation VII of 183"3 did not abrogate the Hindu Law as to the 
consequences of apostasy,” and Act XXI of 1850 was nob enacted until 
^omo five years after his adoption of the Muhammadan faith. With 
[365] regard to tbo compromise of 1860, although they considered it to be 
‘ jnrt and wiso” and "perhaps the best arrangement that could be made," 
they felt pressed by autbonty to hold in effect that it amounted to an 
alienation which the ladies, in the absence of legal necessity, were not 
competent to make, and that consequently it was not binding on the plain- 
tiffs. In this view of the question they reversed, as already stated, the 
decision of the Subordinate Judge, and decreed the plaintiffs claims in all 
three suit‘d-. Tho learned Judges did not deal with the question of limita- 
tion raised by the defendants. 

Their Lordships regret they are unable to concur in the judgment 
of the High Court. 

In 1815, when Eatan Singh abandoned Hinduism and adopted the 
Muhammadan faith, tho rule laid down in soobiou 9, Eegulation VII of 
1832, for decision in civil suits where the parties ranged against each other 
belonged to different persuasions, was in force in the Bengal Presidency. 
It declared in express terms that in such cases. 

“When QUO party shaU be of the Hindu and the other of the Muhammadan 
nor^u»:-»ion. or where one or other of the pvrties to the suit shall not bo either of the 
Muh.nnmadan or Hindu persnasious. tbo laws of those religions shall not be per- 
mitted to operate to deprive .aob p .rty or parties of any property to which, but lor the 
opocatioii of such laws, they would have been entitlod, 

\ct XXI of 1850 extended the principle of section 9, Eegulation VII 
of 16*32 of tho Bengal Code, throughout tho territories subject bo tbo 
Government of the East India Company. After reciting the provisions of 
section 9, and stating that it would be benoGcial to extend its principle to 

tho rost of British India, it enacted that— 

•‘5o much oJ any law or usugo now in force within tbo territories subject to the 
Cioverumeut of Ibo b’.ast India Company, as inlliots on any person forfeiture of rights 
or propocty, or may bo held m any way to impair or afleot any tight of inheritance, 
by reason of bis or her renoaucing. or having been oxcludod from the communion of 
anv rcliGion or being deprived of caste, shall cease to bo ouforcod as Law in the courts 
of the Hast India Company, and io the Courts established by Royal Charter witbm 

the said territories.” 

The intention in both onaotmoubs is perfoctly clear ; by declaring 
that tbo Hindu or Muhammadan law shall not be permitted to deprive 
any party nob belonging to either of tboso persuasions of a right to property 

or that any law or usage which [366] indicts forfeiture of rights or pro- 
perty by rca^^on of any person renouncing his or her religion, shall not ne 
enforced, the Legislature virtually set .aside the provisions of Hindu law 
which penalizes renunciation of religion or exclusion from caste. 

The effect of the legislation of 1833 and 1850 was that on Eatan 
Singh’s abandonment of Hinduism, Daulat Singh did nob acquire any 
onforciblo right to his father's share in tho joint family property “ 

could either assort himself or transmit to his heirs for enforcement m 

British Court of Justice. u, jc tmh 

In tbo view thoir Lordships take of branch of the case It is n 

peoessary to disouss the question of limitation raised by the defendan * 
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But it may be observed that whatever right Daulat acquired under the 
Hindu law to the share of his father oame into existence in 18A5 on the 
conversion of the latter to the Muhammadan religion. No suit could be 
brought, even if the enactments referrel to above had permitted it, to 
enforce the right after the lapse of 12 years **from the time the cause of 
action arose” (Section 1, clause 12, Act XIV of 1859). Nothing in article 
142 of Act IX of 1871 or in article 141 of Act XV of 1877 could lead to 
the revival of a right that bad already become barred. In this oonneo- 
tion their Ijordships would refer to the judgment of this Committee in the 
case of Hari Nath ChatUrjee v. Mothurmohun Goswami (1) where it was 
pointed out that the intention of the law of limitation is, not to give a 
right where there is not one, but to interpose a bar after a certain period 
to a suit to enforce an existing right." 

Such were the relative positions of the parties in 1860, when the 
compromise was entered into. The heirs of Daulat had no existing entor- 
cible right to the share of Ratan Singh, and the entire property was re- 
corded in the name of his widow. Under those circumstances the parties, 
under the advice of the District Officer, instead of engaging in a long 
litigation, arrived at a mutual settlement of their claims. The real nature 
of the compromise is well expressed in a judgment of the High Court of 
the North-West Provinces in 1868 in the suit of Mewa Kunwar against 
her sister Chhattar Kun war’s husband —Latla Oudh [367] Beharee Lall v. 
Ranee Mewa Koonwer (2). The learned Judges say as follows : — 

** The true oharaoter of ths transaction appears to us to have been a settlement 
between the several members of the family of their dispabes, each one relinquishing 
all claim in respect of all property in dispute other than that falling to his share, and 
recognising the right of the others as they had previously asserted it to the portion 
allotted to them respectively, ft was in this light, rather than us conferring a new 
diatinot title on each other, that the parties themselves seem to have regarded the 
arrangement, and wo think that it ia the duty of the Courts to uphold and give full 
effect to auoh an arrangement.'* 

Their Lordships have no hesitation in adopting that view. The 
true test bo apply to a transaction which is challenged by the reversioners 
as an alienation not binding on them is, whether the alienee derives title 
from the holder of the limited interest or life-tenant. In the present case 
Khairabi Lai acquired no right from the daughters of Daulat, for “ the 
compromise,” bo use their Lordships’ language in Rani Mewa Kuwar v. 
Rani Hulas Kuwar (3) "is based on the assumption that there was an 
antecedent title of some kind in the i^arties, and the agreement acknow- 
ledges and defines what that title is," 

In their Lordships’ judgment the deoisions on the authority of which 
the learned Judges of the H\gh Court have held the compromise nob to 
bind the plaintiffs, are nob applicable bo the present case. 

On the whole, their Lordships are of opinion that the judgment and 
decrees of the High Court at Allahabad should bo reversed and those of 
the Subordinate Judge restored, and they will humbly advise Ilis Majesty 
accordingly. 

The respondents will pay the costs of this appeal and of the appeal in 
the High Court. 

Appeals allowed. 

Solicitors for the appellants : —Pijke Parrott & Co. 

Solicitors for the respondents : — T. T. Wilson & Co. 


(1) (1898) I. L. B. 21 Cal. 8 : L. P. 20 (2) (1868) 3 Agra H. O. Rep. 82 (84). 

A. 18. C3) (1874) L. R. 1 I. A. 167 (166). 
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JAN. 8. [368] APPELLATE CIVIL, 

APPBijiiAa?B Before Mr. Justice Richards and Mr. Justice Tudball. 

~ Bahim-ttn-ntssa {Defendant) v. Badri Das {Plaintiff).* 

33 [3rd January, 1911.] 

— 9 r n ooB MortQfine—^ Prior aud suhssgucnt viortgageos — Decree obtained oii a prior mortgage 

jicdhrjexeouiimiofajreehviortgageinfavonr of decree-holder’^Pnortty over an 

intermediate viortgagee. , . a - mm t« lon^ 

A decree for sale upon a mortgage of 1903 was obtained m 1901. In 1903 the 
deoree boldor accepted in satisfaction of the decree a sale-deed of a oectaiQ por- 
tion of the mortgaged property, but this adjustment was never certified to the 
Court Subsequently the decree was put into execution and a sale was ordered, 
but before it was carried out the patties came to terms, and the judgment- 
debtor executed a fresh mortgage to Peoure the decretal amount. Tma was in 
May. 1904. Meanwhile, in April, 1904, another mortgage had been executed 
by the judgment-debtor. Held that the mortgage of May, 1904, being in satis- 
faction of the earlier mortgage of 1995 had priority over that of 
Kanhnim Dal v. Chedda Singh (1) and Shyain Lai v. Baehtruddtn (2) followed. 

[Ref. 47 Cal. 446=30 0. D. J 496=55 I. O, 189; 48 All. 204=61 I. 0. 942=18 A. D. J. 

This was a suit brought to enforce a mortgage of date the 17bh ^ 

May, 1904. executed under the following oiroumsbanoes. The plamtiB 

mortgagee held a mortgage from the same mortgagor of the 6bh of heb- 

rnary, 1895. This mortgage was put into suit and a decree obtained on it. 
and evaatuallv matter, wore arranged between the 

dant in thi. way that the plaintiff book a fresh mortgage for the decretal 
lount and the decree was entered up as satisfied. When the present 
'uit was brou-'ht one of the defendants resisted it on the RTOund that she 
held a prior m'ortgago of tbo 25bh of April, 1904. The Court of first inst- 
auoe however, hold that this was of no avail against plaintiff s mortgage, 

inasmuch as he was entitled to claim P'''°''''=y 7id ’l9of aoMaVeTto 

mortgage of 1895. The defendant mortgagee of April, 1904, appealed to 

the High Court. , ,, . 

Mr. A. H. 0. Eamilton, for the appellant. 

Dr Satish Chandra Banerjt, for the respondent. 

^r. oatts^i on. rTTmuAtiD JJ — This appeal arises out of a 
> mXge dated' the 17th of May. 1904. The 

riT .ffnhpd in the plaint that tbo mortgage was made to satisfy 

a certain decree February, 1895. They there- 

foot of a ™°'' mortgage had priority over the defendant’s 

mortgaim™ The defendant claimed under a mortgage, dated the 25th o 
Anril 1904, made by the last male owner of the property m favour of his 
w fe o is the present appellant. It appears that whou the decree, dated 
fho 25th of February, 1901. had been obtained, the decree-holder accepted 
rom t'le Sdgmenb-dobtor a sale deed of a certain part of the niort^a 
monertv in full discharge of the decree. Possession, l^owever. it is said. 

wTs never given, and it is admitted that the adjustment 

Tever certified to tho Court. Subsequently, the dooreo-holder put the 

decree mto oxcoutiou. Tho judgment-debtor objected, pleading 

mont. Tho Court refused to re cognize th e adjustment, beoause it 

. Fi«t .^ppea No. 351 ol 1933‘ftom a ao.roe ot Kaahaiya Lai. Saoona Addi- 

tionalJudge of Meecat, d.Uel the 23rl o! Juno. 1903. no in vvft 

a, (1007) 7 A. L. J. 984 (2) C906) I. L. B. 08 All. 778. 
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been oerbifiod according to law* and directed fcbe property to be sold. 
Before the property was sold, however, the judgment-debtor asked for sanc- 
tion to prosecute the decree-holder for fraudulently executing the decree 
which bad been satisfied. The result of all this was the mortgage of May. 
1904, on foot of which the present suit has boon instituted. The amount 
ol the mortgage was the amount of the decree of February, 1901. The 
Court below has decreed the plaintiff’s claim giving the plaintiff the priority 
which was claimed. In appeal here it is contended that the decree of the 
25bh of February, 1901, was fully discharged by the sale-deed of 1903. and 
that the plaintiff’s mortgage is only entitled to the priority of its actual 
date, Kelianoe has been placed upon the ease of Nakta Ham v. Moti 
Bam (1). In that case, no doubt, it was decided that where the decree- 
holder took a usufructuary mortgage in discharge of a mortgage decree, he 
could not fall back upon the original mortgage on foot of which he had 
obtained his decree. This decision was considered in the case of Kanhaiya 
Lai V. Chedda Singh (2), and a Bench of two Judges expressed their dis- 
sent. In the case of Shyam Lai v. Bashir-ud~din (3), it was held that 
where a third person advanced money for the purposes of satisfying a 
mortgage decree for sale of the property and took a mortgage for the 
amount so advanced, ho was [370j entitled to the benefit of the prior in- 
cumbrancG, as against the incumbrances which had been created between 
the original mortgage and the new security. The same view seems to have 
been taken by both the Sigh Courts of Calcutta and Madras. Mr. Hh- 
milton, on behalf of the appellant, contends that the decree was actually 
satisfied by the sale-deed, and that the subsequent mortgage was a new 
arrangement altogether in which nob only the old mortgage debt was satis- 
fied bub also a criminal charge compromised. We cannot take this view. 

It is clear that owing bo the fact that the adjustment of the decree was 
nob certified the property could bo sold in execution of the decree, notwith- 
standing any adjustment. If the sale had taken place and the property 
had been sold bo a third party, the latter would have gob a perfect title 
and the sale would have been considered to be free of all incumbrances. 
We feel that we must regard the position of the parties without consider- 
ing the complication of the sale of 1903, that is to say, we must deal with 
the case on the basis that prior to the actual sale of the property on foot 
of the mortgage decree the decree-holder took from the judgment-debtor a 
fresh mortgage for the amount due on foot of the decree. In our opinion, 
under these circumstances and on the authorities, the mortgagee is 
entitled to the benefit of the prior mortgage at least bo the extent of all 
moneys secured by that mortgage. We dismiss the appeal with costs. 

Appeal dismissed. 


% 


(1) Weekly Noto^, 1906, p. 191. (19'16) I. Xj. R. 28 All, 773. 

(2) (1910) 7 A. L. J. 984. 
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38 A. 370 (=8 A. L. J. 185=9 I. C. 610). 

APPELLATE CIVIL. 

Before Mr. Justice Eichards and Mr. Justice Tudball. 
Phulmani Chattdhbain {Defendant) v. Nageshab Prasad and 

OTHERS {Plaintiffs).* 

[4th January, 1911.] 

Mortgage-^Prior and suhseguent mortgagees^Sale of mortgaged property in execution of 
prior mortgagee's decree^ Stibsegueni ^nortgagee no parly thereio^Price to be paid 
by subsequent mortgagee on seeking to redeem. 


A subsequent mortgagee is not entitled to redeem the prior mortgage by 
simply paying the price for which the mortgaged property may have been pur- 
ohased at an auction sale hold in execution of a decree obtained by a prior 
mortgagee without joining the subsequent mortgagee as a party; but such sub- 
sequent mortgagee must, if be wishes to redeem, pay to the prior mortgagee the 
full amount due on the prior mortgage Dip Naraiu Singh v. Ilira Singh(l) appli- 
ed. 

[Ref. 3G All. 128.] 


[371] The fact'S oub of -which this appeal arose are fully stated in 
the judgment of tho Court. 

Maulvi Mukammad Ishaq, for the appellant. 

Dr. Tej Bahadur Sapru and Munshi Jswar Saran, for the respondents. 

EicnARDS and Tdobael, JJ. : -The facts of the case out of which 
this appeal has arisen are as follows One Agar Singh was the owner of 
certain shares in seven village'll namely, Mania, Ramnapur, Kakrahu, 
Benipur, Belghafca, Parsu, and Mahadani. His share in mauza Kakrahu 
was 14 annas. On the 9bh of July, 1880, he mortgaged an 8 anna share 
in mauza Kakrahu and a share in mauza Mahadani to Sheo Charan Misra 
the predecessors in title of the present plaintiffs respondents for a sum of 
Rs. ^555. On the 1st of December. 1883, he mortgaged an 8 anna share 
of mauza Kakrahu together with shares in mauza Mania, Ramnapur, , 

Benipur and Belghata, to one Jiwan Das, for the sum of Rs. 11,500. On 
the 16bh of June. 1885, he gave a second mortgage to Sheo Charan Misra 
of the whole 14 anna share in mauza Kakrahu and a share in mauza Parsu 
for the sum of Rs. 2,000. This Rs. 2,000 consisted of Rs. l.COO, due on 
the bond of 9th July. 1880, and Rs. 500, cash. Jiwan Das brought a suit 
on bis bond of 1883 without making Sheo Charan Misra a party, and obtain- 
ed a decree on the 15th of March, 1887. lu execution of that decree, on 
the 20bh of June. 1893, an 8 anna share in mauza Kakrahu, together with 
the shares in mauza Ramnapur and Belghata, was sold at auction and pur- 
chased by Mu^ammat Karamraji Kunwari, the wife of Agar Singh, for the 
sum of Rs. 700. On the 10th of Juno, 1895. Karamraji Kunwari sold 
an 8 anna share in mauza Kakrahu to the appellant defendant for the 
sum of Rs. 4,100. Tlio heirs ot Shoo Charan Misra have now sued on the 
bond of iGtU Juno, 1885, and bavo made the appellant defendant a party 
to the suit and seek to bring to sale the whole 14 anna share of mauza 
Kakrahu and the share in mauza Parsu. The actual amount due on their 
bond was over 3 lakhs of rupees. Tho amount duo in respect of the sum 
of Rs. 1.500 (which was the debt duo on tho old bond of 1880 ) would 
come to ovor two lakhs of rupees. The plaintiffs, however, sued only o 
recover Rs. 30,000 and the lower Court has hold that [372] this is a^rti 

• Fir.'Jt Apro:il No. 303 of 1009 from a dooroe of Gokul Prasad, Subordinate 
Jadgo of rioralibpur. dated ibo I3tli of August, 1909. 

(1) (1897) I. Tj. B. 19 All. 8 27. 
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ol the debt due in respeot of the old mortgage of 1880. The appellant 
defendant pleaded that the bond of 1883 was prior to that of 1885, and 
that therefore, the plaintiff could not bring to sale an 8 anna share of mauza 
Kakrahu unless they paid the whole amount due on the mortgage of 1883 
or at least Bs. 4,100, the price which she had paid to Karamraji Kunwari, 
for this 8 anna share. The lower Court held that out of this 8 anna share 
mortgaged in 1683, 6 annas were not mortgaged in the bond of 1880, but 
that the remaining 2 annas formed a part of that 8 anna share which was 
mortgaged under that bond; decreed the plainti^'s claim, and made the sale 
of this six anna share in mauza Kakrahu conditional upon the plaintiffs 
paying the sum of Bs. 700, to the defendant appellant. The defendant 
appellant appeals and urges that she is entitled to receive the sum of 
Bs. 4,100 before her six anna share can be put to sale. In our opinion 
the lower Court’s order in regard to the payment of Bs. 700 is clearly 
wrong. In the 6rst place Bs. 700 is net the price which was actually paid 
at the auction sale for this six annas, but the price paid for 8 anna share 
in this village and shares in two other villages. In the second place the 
price paid at that auction sale is not a true measure, in our opinion, of 
what the plaintiffs respondents ought to pay in order to redeem tbe prior 
mortgage on the six anna share. The fact that Sheo Charan Misra was 
no party te the former suit which terminated in the decree of 15th 
March, 1337, left in Sheo Charan Misra the right to redeem the prior 
mortgage of the property. The right of the present defendant appellant is 
the right to have the mortgage redeemed. We fail to see on what 
principle she is entitled to receive merely the sum which was paid at 
the auction sale whether that was a high price or a low price. This was 
the view taken by a Bench of this Court in Dip Narain Singh v. 3ira 
Singh (1), wherein it was held that a subsequent mortgagee is nob entitled 
to redeem a prior mortgage by simply paying the price for which the 
prior mortgagee may have purchased the property at an auction sale 
hold in execution of a decree obtained by him without joining the 
subsequent mortgagee as party ; but such subsequent mortgagee must, 
if he wishes to redeem pay bo the prior mortgagee the full amount 
[373j duo on his mortgage. The only difficulty in applying this prin- 
ciple to the present case is due to the fact that the prior mortgagee Jiwan 
Das and all those persons who may have purchased the mortgaged property 
in execution of his decree have nob been made patties to this suit. There 
is nothing on the record to show whether or not the decree of the 15bh 
of March, 1887, has been satisfied or in what manner it has been satished, 
if at all. There is nothing to show whether the other properties mortgaged 
were sold or nob, and if sold, to whom and for what amounts. No objection 
was taken by the defendant appellant in the lower Court as to the non- 
joinder of parties, and in this appeal she merely claims that she is entitled 
bo receive the price which she paid to Karamraji Kunwari (nob for the 6 
anna share) but for the 8 anna share. In these oiicumstances it seems to 
us that the only equitable method of doing justice between the parties is 
to allow the plaintiffs respondents to bring this six anna share in mauza 
Kakrahu to sale conditional on their paying to the appellant that portion 
of the mortgage debt due on the bond of 1883, which can properly be 
attributed to the 6 anna share in dispute. In order to enable us to do this 
we must have findings by the lower Court upon the following points 
which we refer as issues under order 41, rule 25, of the Code of Civil 

(1) (1897) I. L. B. 19 All. 627. 
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Procedure ; —(1). Whab was the fcobal amount of the debt due on the 
bond of 1833 at the date of the sale, namely, the 20bh of June, 1893? (2), 
What was the value of the property mortgaged in the bond of 1883 other 
than the six anna share of mauza Kakrahu on the date of the sale ? And 
whab was the value of the six anna share in mauza Kakrahu? (.3) What 
was the proporbionaho part of the n^ortgage debt which could properly be 
attributed to the six anna share now in dispute ? Fresh evidence may be 
taken, and the case will be put up on return of findings. Ten days will 
be allowed for objections. 

Issues remitted. 


33 A. 374 (=8 4, L. J. 109=9 I. 0. 422). 

[374] APPELriATB CIVIL. 

Before Sir John Stanley^ Knight, Chief Justice, and Mr, Justice Banerji, 
The Bank of Bengal, Cawnpore {Defendant), v, Kalka Das 

AND ANOTHER {Plaintiffs).* 

[5bh January, 1911.] 

Rules of Court of the Uh April, 1S9^ rule, (1) proztiso — Pleader's fees-^Fco certificate 
not filed at or before the hearing— Fee not paid before hearing — Discretion of Court. 

Held on a oonattuctiou of ralo SO (1) of the rules; of Courb of the 4th April, 
1894, that the provis) to rule 30 only gives a Court a disotebioa to accept a 
certi6cato for fees filed After the commencoment of the hearing, but, whatever 
might have boon intended, leaves bo diaciotion as to the allowance, on taication, 
of a fee which in fact was not pAid oc or before the first hearing. 

[Ref. 61 1. 0. 604.3 

This was a suit for a declaration of the plaintiffs title to certain 
moneys in the custody of the Bank of Bengal. The only question raised 
by xho appeal was as to the disallowance by the Court of the fees of the 
pleader appearing for the Bank, which the Court considered itself unable 
to allow, haviog in view the proviso bo rule 80 (Ij of the rules of Court 
of the 4bh April, 1891. by reason of the said fees not having in fact been 
paid at or before the first hearing, although it permitted a fee certificate 
to be filed after the first hearing. The facts of the case are fully stated 

in the judgment of the Courb. 

Mr. B. E, O'Conor, for the appellants. 

Mr. M. L. Agartoala, for the respondents. 

Stanley, C. J. and BanerJI, J. The only question in this appeal 
is concerned with the pleader's fee. The suit was brought by the plaintiffs 
to have a declaration of their title to eerbain moneys held by the Bank. 
The Bank was prepared to hand over the moneys to the persons entitled, 
whoever they might be, and only required to bo satisfied that the plaintiffs 
were the parties so entitled. The case was taken up late on the afternoon 
of the 3rd of September, and on a representation by the pleader for the 
Bank that the agent of the Bank was not present ansd the certificate requir- 
ed by the rules of the Court as to the payment of fees could not be verifi- 
ed, the Court intimated that the certificate would be accepted afterwards. 
On the following day the case appeared on the list, and, after some formal 
matters were disposed of, was adjourned to the 17th of September. On the 
16th of September the pleader’s fee was [3 75] paid and a certificate 

• FjM!t Appeal No. 2 oi 1910 from a decree of Mohao Lai Hukku, Bubordmate 
Judge of Cawnpore, dated the 22ad of September, 1909. 
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filed, and fehe case was adjourned to the 21sb of September when 
the arguments wer beared. Judgment was delivered on the 22nd of 
September. The result of the suit was that the claim was decreed 
but costs were awarded to the Bank. Only Rs. 2-8-0 were allowed in 
respect of costs ; the pleader's fee not being allowed on the ground 
that it was not paid before the commencement of the hearing of the suit. 
This appeal has been preferred in respect of the pleader’s fee, and it has 
been contended before us by the learned counsel for the Bank that inas- 
much as the Court intimated that the certificate would be accepted after 
the first hearing that the fee ought to have been allowed. The Court 
below in its order in reference to the fee stated that in intimating that 
the defendant would be justified in producing the required affidavit and 
certificate on the next following date” it did not underbake to condone 
the defendant’s failure bo file this document up to the 16bh of September, 
1909. The learned Suborninate Judge referred to the rules of the High 
Court on the subject and decided that he could nob allow the pleader's fee 
to be included in the costs in the decree. Rule 80 (1) of the rules of the 
4bh of April, 1894, as amended, provides that “ In drawing up a decree 

^ 2*^*^*^ practitioner, not appearing for the Crown 

^ ^ ^ shall be allowed on taxation between party and party * * * 
unless the Munsarim, or, on application bo the Judge, the Judge is satis- 
fied that the fee was paid to such legal practitioner at or before the com- 
mencement of the hearing of the suit or application * * * and unless at 
or before such time there shall have been delivered by the Munsarim a 
certificate signed by the legal practitioner certifying the amount of the fee 

or foes actually paid bo him * * * together with an affidavit made by such 

client or his authorized agent”. This rule, we may observe, prescribes that 
the Court shall be satisfied that the fee is paid to the pleader at or before 
the commencement of the hearing of a suit, as also as to the delivery to the 
Munsarim of a certificate signed by the legal practitioner certifying the 
amount of the fee or fees actually paid to him. In this case the fee was 
not paid until the I6bh of September, that nearly a fortnight after the com- 
mencement of the hearing [376] of the suit. Consequently the Court 
was justified in the course which it took in refusing to allow the appel- 
lant’s pleader’s fees. But it is said that the proviso to the rule in question 
meets this case. That proviso runs as follows Provided that in any 
case the presiding officer may, for valid reasons to be recorded by him 
accept a certificate for fees filed after the time mentioned above ” It will 
be observed that this proviso only enables a presiding officer to exercise a 
discretion as to whether or not ho will accept a certificate for fees filed 
after the commeucement of the hearing. It gives him no discretion in 
regard to the allowance of a fee which ' was not paid at or before the com- 
mencement of the suit. It may be. when these rules wore drawn up. that 
it was intended bo give the presiding officer a general discretion in the 
matter of a fee tardily paid : bub if this was intended, it is certainly not 
expressed in the proviso as it at present stands. In view of this rule wo 
think that the Court below rightly refused to allow the pleader’s fee in 

this case. We dismiss the appeal, bub under the circumstances without 
oosbs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Jnslice Richards and Mr. Justice Tudball. 


The Secretary of State for India in Council (Opposite party) 

V . Bishan DAT (Applicant).* 

I5bh January 1911.j 

Act No. 1 oj 1891 {Land ArquisiUon Ad)y aection8% 25— 0/ms8io» <o attend in answer 
ionAioe^Oivner not entitled to claim more than was awarded by the acquisition 
ofjicer. 

It is intended by section 9, clause (2) of the Land Acquisition Act that the 
owner of property about to be acquired should appear and state his claim in the 
manner provided by the clause so as to enable the acquisition officer to make a 
fair, reasonable and proper award based upon a proper inquiry after the proper 
means have been placed before him for bolding such inquiry. Section 25, clause 
(2), makes the refusal or omission to comply with the provisions of section 9 
(2) without eufficienb cause an absolute bar to the obtaining of a greater sum 
than that awarded by the Collector. 

This was an appeal arising oub o£ a referenoe under the Land 
Acquisition Act. 1891. The aoquistion officer awarded Rs. 3,450 as the 
price of the land to be acquired. The owner [377] made no claim in 
compliance with section 9, clause (2), of the Act, but he applied for a 
reference to the District Judge claiming Bs, 12,830. The District Judge 
awarded him the sum of Rs. 6,668, including the 15 per cent, for compul- 
sory acquisition. The Secretary of State appealed, mainly upon the 
ground that having regard to the provisions of section 9, clausa (2), and 
section 25 of the Land Acquisition Act, the owner was nob entitled to 
more than was awarded to him by the acquisition officer. 

Mr. A. E. Rijves, for the appellant. 

Dr. Tej Bahadur Saprii, for the respondent. 

Kkjiiards and Tudrall, S3. This appeal arises oub of a reference 
under the Land Acquisition Act. The property is situated in Allahabad. 
The acquisition officer awarded Rs. 3,450 for ib. The owuer made no 

claim in compliance with section 9, clause (2), of the Land Acquisition 

Act of 1894. He. however, applied for a reference bo the District Judge, 
claiming Rs. 12,830. He osamined one witness, Mr. Acton, the Munici- 
pal Engineer, and no other. The learned District Judge awarded the sum 
of Rs 6,668. The sum so awaided included the 15 per cent, for compul- 
sory acquisition. The Secretary of State has appealed. The first ground 
of appeal is that having regard to the provisions of section 9. clause (2), 
and section 25 of the Land Acquisition Act, the owor can have no greater 
sum awarded to him than the amount awarded by the CoUeebor, or in 
the present case the Land Acquisition Officer. The respondent contends 
that the notification of dissatisfaction with the award is a sufficient com- 
pliance with the provisions of the Act, We are nob prepared to take this 
view. In our opinion it was intended by clause (2) of section 9 that the 
owner of iiroperby about to be acquired should appear and state his claim 
in the manner provided by the clause so as to enable the acquisition 
officer bo make a fair, proper, and reasonable award based upon a proper 
inauiry after the proper tceans bavo been placed before him for holding 
such inquiry. Section 25, clause (2), makes the refusal or omis^on o 
comply with the provisions of section 9, clause (2 ), with out sumoieno 

* First Appeal No. 296 of 1909 from a decree of Frag Das, OffioiatiBg District 
iludgeof Allahabad, dated the 3rd of July, 1909. 
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oause an absolute bar bo the appUoanb in the reference obtaining a greater 
sum than that awarded by the [378] Collector. There is, however no 
reference in the judgment of the learned District Judge to this point hav- 
ing been raised before him. It is suggested that the point was waived. 
Even on the merits, we think that the order of the District Judge cannot 
be sustained. For the reasons given in bur judgment in F. A, No. 294 
of 1909, decided yesterday, we cannot approve of the conclusion of the 
learned District Judge in respect to so much of the property as was let to 
tenants. Furthermore, the evidence given by the Collector applies to 
this oase as well as to the others, while the evidence given in the present 
case by the owner is confined to the evidence of Mr. Acton. With regard 
to the house No. 194*0, part of the property acquired, which is in the 
occupation of the owner himself, we find that the acquisition officer 
allowed the sum of Rs. 920. Mr. Aeton, the sole witness examined by 
the owner, valued this property as a whole at Rs. 798. It thus appears, 
that the acquisition officer allowed the owner a larger sum than his sole 
witness valued it at. The learned Judge in arriving at his conclusion has, 
contrary to the evidence produced by the owner himself and contrary to., 
the evidence of the Oolleobor, awarded a still greater sum. In our opiuAoh 
the appeal must prevail. We accordingly allow the appeal, set aside the 
order of the Court below and award the applicant the sum of Bs^ 3,450, 
namely, the amount awarded by fche acquisition officer. The Secretary of 
State will have costs in both Courts to be paid by Bisban Dat. 

Appeal allowed. 


38 A. 379 ( = 8 A. L. J 175=9 I. C. 26S.) 

[379J APPELLATE CIVIL. 

Before Sir John Stanley^ Knightt Chief Jikstioe^ and Mr, Justice Banerji. 
Durga Prasad and another {Defendants) v. Jai Narain 

AND OTHERS {Plaintiffs) *' 

(.7th January, 1911,] 

Civil Procedure Code {IQOB) section 100, order XLV, rule 21 — Refusal to admit addi- 
tional evidence in appeal — Discretion of Court ^ Appeal. 

A refusal io the exercise of disoretioo to admit additional evidence under 
order rule 27, of tlie Oode of Civil Frooedure, will not afford a ground for 
second appeal. Rayn Piari v. Kallu (1) followed. 

CRef, 37 M. L. J. 126=1919 M W. N. 526=42 Mad, 737 ; Rel. 70 I. O 830=1923 A 
I. R. (L ) 30]. 

The plaintiffs in this case sued the defendants for the price of goods 
sold. Two of the defendants, who oonfcosbed the suit, denied having pur- 
chased any goods from the plaintiff. The Subordinate Judge decreed the 
suit. Against this decree there was an appeal filed, on the 7bh of January 
1910, to the District Judge. In their last ground of appeal to the District 
Judge the defendants prayed that they might bo allowed to adduce addi- 
tional evidence, bub they did nob disclose the nature of the evidence they 
wanted a produce. On the 28!;h of June, the defendants pub in an appli- 
cation asking the Court to tako additional evidence. This additional evi- 
dence, according to the application, consisted of certain account books 

• SeooDd Appeal No. 803 of 1310 from a decree of 11. Dupernex, District Judge of 
Mainpuri, dated the 7th of July, !010. confirming n decree of Nihal Chandra, Subor- 
dinate Judge of Mainpuri, dated the 9th of December, 1909. 

(1) (190J) I. L. B. 23 All. 121. 
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1911 some railway receipts showing that it was not true that the plaintiffs 

JAN. 7. had sold their entire stock-in-trade to the defendants, hut that they had 

App^atb after the date of the alleged sale. No 

Oivir,. dehnite order was passed on the application, but in his judgment the 

leaniod Districfe Judge referred to the defendants' prayer for additional 

^ A. 379—8 ovidenco and in the end decided the appeal on the evidenoe as it stood on 

-Q f n OR? record and affirmed the decree of the Subordinate Judge. The defend- 
-ai. u. 209, appealed to the High Conrt. 

Munshi Gokul Prasad, for the appellant, contended that the Judge 
had not passed any order on the application of the 28th of June. He was 
bound to pass some order. There was therefore no proper trial. 

Dr. Tej Bahadur Sapru, for the respondent : — - 

The grounds of appeal contained a prayer for additional evidence, but 
it was not suggested what the nature of it was. [380] The Judge bad 
exercised his discretion and refused to take additional evidenoe and his 
action could not be impugned ; Bam Piari v. Kallu (1). The defendants 
could have withdrawn the appeal and applied for review to the Court of 
first instance. The lower Appellate Court could not take additional 
evidence, order XLT, rule 27 ; Kessotvji Issur vT G. I. P. By. Co. (2), 
Krishnama v. Narasimha (3), Bamappa bin Dareppa v. Dharma bin 
Bama (4). 

Munshi Gohcl Prasad, in reply : — 

The'' defendants could not apply for review, as the appeal was pending 
before the District Judge; Navivahu v. ’lurner {b). The learned Judge 
did not dispose of the application praying for additionol evidence to be 
taken. The nature of the evidence was disclosed in the application. 

Stanley, C. J., and Baner^I, J. — The sole ground of appeal in this 
case is that the lower Appellate Court erred in deciding the appeal without 
taking additional evidenoe and that this irregularity prejudiced the appel- 
lant’s ca^o. The suit was for the price of stook-in-trado alleged to have 
been sold by the plaintiffs to the defendants. Some of the defendants did 
not di.-pute the claim, but the appellants, Durga Prasad and Sital Prasad, 
filed written statements in which they alleged that no cloth was received 
in the defendants’ shop, nor had the plaintiffs any shop for the sale of 
cloth at any time. The Court of first instance decreed the plaintiffs’ claim, 
and an appeal was thereupon preferred by the defendants appellants. 
During the pendency of the appeal an application was made to the lower 
Appellate Court to have certain documents, including railway receipts and 
certain account books, sent for. This application was ordered to bo put 
up with the record, no order having been made at the time upon the ap- 
plication. The learned District Judge, however, considered the application 
as is clear from the language of the judgment. In his judgment he says : — 

" Appellants take up a peculiar position. First, they say that they could 
put up a better defence than was actually made if they were now allowed 
to import fresh evidence into the case. Secondly, they take exception to 
the [381] character of the account books produced, apparently on account 
of their size." He did not allow the defendants to produce any further evi- 
dence, clearly believing that the defence was not a genuine and bona fide 
defence. Ho dismissed the appeal and confirmed the decree of the Court 

below. 

(4) (190G) I. Tj. R. 30 Bom. 625. 

( 5 ) (1089) I. L. B. 13 Bom. 520 ; D. R. 

IG I. A. 157. 




(1) flOOO) 1. L R. 23 All. 121. 

(2) 0007) I. L. R.81 Rom. 301. 

(3) (1008) I. D, R. 31 Mad. 114. 
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Thw seoond appeal has been preferred, the sole ground of appeal being 
the alleged irregularity which we have already stated. The order under Jan, 7 . 
which an appellate court is empowered to allow a party to produce addi- ' 

tional evidence is to be found in order XIjT, rule 27. That order express- A-PP®*j^ATB 
ly forbids the court to allow additional evidence to be produced, except in a 
oase in which the Court below has refused to admit evidence which ought 33 A. 379s 8 
to have been admitted, or the appellate court itself requires any document 
to be produced, or any witness to be examined, to enable it to pronounce ^ 
judgment or for any other substantial cause. The learned District Judge 
in this case did not consider that any grounds had been shown sufficient 
to justify him in allowing the further evidence referred to in the appli- 
cation of the defendants to be adduced. He exercised his discretion in 
the matter, and, as it appears to us, impliedly, if not expressly, refused the 
application. This being so, the question arises whether or not the action 
of the court below is such as would justify us in allowing a second appeal. 

We think not. A similar question was considered in the case of Bam 
Piari v. Kalhi flV In that case one of us was a party to the judgment. 

It was there held that a refusal in the exercise of the discretion given to 
the court hv section 568 of the Code of Civil Procedure, 1889, which cor- 
responds with order XTjT, rule 27, to admit additional evidence was not an 
error or defect coming within section 584 of that Code. In the judgment 
in that case one of us remarked as follows : — “Under section 568 of the 
Code a party to an aoueal is not entitled to produce additional evidence 
in the apoeal as of right, but the court may in its discretion admit addi- 
tional evidence- Where the court has exercised its discretion, and in the 
exercise of its discretion has refused to admit additional evidence, it can- 
not be said r382l that a substantial error or defect in procedure has 
taken place, which affords a ground of second appeal under section 584.“ 

This decision, which wo are bound to follow, is ociuclusive against this 
appeal. The lower appellate court did, we think, exercise its discretion, 
and having exercised its discretion no second appeal will lie. For these 
reasons we dismissithe appeal with costs. 

Appeal dismissed. 


33 A. 889 (=9 1. 0. 298=8 A. L. J. 184). 

APPELLATE CIVIL. 

Before Sir John Stanley^ Knight, Chief Justice^ and Mr. JiLstice Banerji. 


Sarju Prasad and others {Plaintijs) v. Bindeshri Bakhsh Pal 

Stnoh and others {Defendants).* 

[18th January, 1911 ] 

Civil Procedure Code fl882^, section 317 — Prior aiul subsequent mortgagees — Pu'chase 
of part of mortgaged properly in execution of decree oti prior mortgage-^Suit on 

secoy\d mortgage — Auction purchaser alleged to he benamidar of mortgagor Act 

No. IV of 1892 {'Transfer of Property Act), section 43. 

A portion of oorbain mottgaaed property w iiS purchased by a third party at 
auction sale in execution of a decree on a prior mortgage. 

First Appeal No 1 of 19^9 from a decree of B\ake Bchari Lai, Additional Sub- 
ordinate Judge of Gorakhpur, dated the 2lth of Sepbeaibec, 1908. 

(1) (1900) I. L a 23 All. LJU 
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Held On suit for sale by th-i subaequont mortgagw tbat it was not open to 
the subsequent mortgagee to bring this portion again to sale upon the ground 
that the auotion purohasot was merely a for the mortgagor. Hdvt 

Narainv. Mohanian (1' followed. 

[Ref: 49 T. 0. 907.] 

This was a suit brought by the representatives of the original mort- 
gagee to enforce a mortgage executed by one Bindeshri Bakbsh Pal Singh 
on the 20bb August 1895, and comprising shares in several villages. So far 
as the share in one village — Kusia —was concerned, the suit was resisted 
upon the ground that it hod been purchased at an auotion sale in execution 
of a prior mortgage decree by Musammat -Tairaj Kunwari, the wife of 
Bindeshri Bakhsh Pal Singh. The plaintiffs alleged ^at this purchase 
was made merely as the benamidar of Bindeshri Bakhsh Pal Singb. 
Musammat .Tairaj Kunwari*s defence was that this contention was nob 
open to the plaintiffs in view of the provisions of sootton 31T of the ^de 
of Civil Procedure. 1882. The court of first instance (Additional Sub- 
orainafce Juaqe of Gorakhpur) aismissea fcha suit except as a ve^ 

small portion of the mortgagea property. The plaintiffs appealea to the 

^'^'^nSSS^Babu Joqindro Natfc Chaudhri (with him Babu Satm Chari’ 

dra Mulcerji ana Babu Binou Kumar Mukerji). for the appahants. 

Mr y. L. Agarmala. Munshi Oobind Prasad ani Munsb. Iswar 

Saran, for the responaents. -i 

Stanley. C. J., ana BanerJI. .T.— The suit out of which this appeal 

arises was brought by the plaintiffs appellants, to enforce a mortgage o 
?he 20 trof August. 1895. maac by the aefenaant. Binaeshr, Bakhsh Pal 
SLh for himselTana as general attorney of his brother’s wiaow. Musam- 
r akL^Kunwari. in favour of Hari Singh, the preaeoessor in title of 
the plaintiffs. The -mprisea in^^the mortgage c^onsm e _^o^^a 

1905 What wo have to consiaer in this appeal is w o ®’' ana 

Spellants are entitlea to a aocree for sale ofthe So gaged 

unaer the mortgage ieed oxecutea in favour of by Musammat 

Jairai Kunwari. the allegation of t\ie MusLmat Jairaj 

in reality by Bindeshri Bakhsh P^ Sing purchaser 

Kunwari was only his h(>namtdar. They say that, a 1 . 1 ,™ they are 

SlTp^deshri Bakhsh Pal Singh, and ho J;?Iage.”6rbebalf 

entitled to a decree for sale of the sham m the ^ g 

of the respondent, Musammat Ja.ra, ^unwaru ^ is urge 

against her is barred by the P™-^ fdate ot 

1882. which was the Act applicable at the date ot line 

nrosonb suit. 


(1) (1903) I. L. B. 26 All. 82. 
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[884] We think that, in view of the ruling of the Full Benoh in 
Bam i^arain v. Mohanian (I), this contention must prevail. In that case jan 18. 

it was held that a mortgagee who derived bis title from his mortgagor is ~ 

precluded by the provisions of the aforesaid section from bringing a suit APP^ijATa 
for a declaration that the auction purchaser of the mortgaged property was * * 

the benamidar of the mortgagor and was not the benehoial owner. This .38 A. S82=9 
is what the plaintiffs seek to do in the preseut suit. They seek to have ih 0. 928=8 
it declared that Musammat Jairaj Kunwari is the benamidar of their ^ 
mortgagor, Bindesbri Bakhsh Pal Singh, from whom they derive title as 
mortgagees. In view of that ruling the claim as against Mussammat 
Jairaj Kunwari is not maintainable, and this part of the decree of the . ^ 

Court below must be upheld, though not on the ground on which that 
Court has made it. 


As regards the share in Nakabi Nagahi, it was mortgaged jointly by 
Bindesbri Bakhsh Pal and Musammat Lakhpat Kunwari. If the mortgage 
was made by both of them, Bam Kumar ^aik purchased the share mort* 
gaged subject to the mortgage, but assuming that the mortgage was not a 
valid mortgage on behalf of Ijakbpat Kunwari, the plaintiffs are in our 
judgment still entitled to a decree for sale of the 2 anna 8 pie share 
mortgaged to them. The ground on which wo think the plaintiffs are 
entitled to such a decree is that Bindesbri Bakhsh Pal purported to mort- 
gage the 2 anna 8 pie share on the representation that he was authorised 
to mortgage that share. If Musammat Lakhpat Kunwari owned part of 
that share, her interests were admittedly those of a Hindu widow, who 
succeeded to her husband, and therefore amounted only to a life interest. 
She is dead and therefore the life interest has determined. Bam Kumar 
Naik, as purchaser from her, has no longer any right to the property 
acquired by him under his purchase from her. That property has passed 
to Bindesbri Bakhsh Pal as the nest reversioner. As Bindesbri Bakhsh 
purported to mortgage the whole of the 2 anna 8 pie share on a represen- 
tation that he was authoiized to make the mortgage, and as he is at present 
the sole owner of the 2 anna 8 pie share, the mortgage will operate on the 
2 anna 8 pie share under the provisions of section 43 of the Transfer of 
[385] Fiopetty Act. In this view the plaintiffs are entitled to a decree 
for sale of a 2 anna 8 pie share in Nakahi Nagahi and the decree of the 
Court below must be varied as regards the share in that villge comprised 
in the mortgage. 

We accordingly vary the decree of the Court below so far that we 
make a decree for sale of 2 anna 8 pie share of the village Nakahi Nagahi. 
instead of lOif pie as decreed by the Court below. The appellants will 
get their costs of this appeal and also in the Court below from Bam 
Kumar Naik, defendant. Musammat Jairaj Kunwari will get her costs of 
this appeal from the plaintiffs appellants. We extend the time for pay- 
ment of the mortgage money for a period of six months from this date. In 
other respects we affirm the decree of the Court below. The objections 
preferred by Bam Kumar Naik necessarily fail and are dismissed with 
costs. 

Decree varied. 



g) Ue09) 1. L. B. 26 All. 82. 
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33 A. 385 (=9 I. C. 278—8 S. L. J. 182=12 Cr. U J. 46). 

APPEIiLATB CRIMINAL. 

Bejore Mr. Justice Karamat Husain. 


Emperor v. Bradshaw.* 

[19(;b January 1911.] 

Criminal Procedure Cod^» sccliout 462 (3), 537— Briiish subject Jury-^ 

Jvry not dicsan by loi^Iilegaliiy. 

Held that the provisioDs of scotioa 460 (3) of the Code of Grimin&l Procedure 
are imperative and if there is no choosing of the jury by lot. as provided for by 
the section, the result is that the whole trial is vitiated — Brojendra Lai v. 
Kiug-Eviperor (1) referred to. 


[Diss. 1917 M. W. N. 1=36 I. G. 847=18 Cr. L. J. 15 3 

In this case one T. Bradshaw was committed to the Court of the 
Sessions Judge of Lucknow on charges under sections 474 and 417 of the • 
Indian Penal Code. The date fixed for the trial was the 7fch October, 
1910. For that date ten European jurors were summoned to attend tbe 
Judge’s Court at 10 o’clock, but up to 10-35 A. M., only three out of those 
summoned had appeart d, and these were all empanelled without being - 
chosen by lot. Tbe accused was convicted, and appealed to the High 
Court, urging that the jury which tried him bad not been constituted in 
the manner provided for by the Code of Criminal Procedure. 

Mr. C, Dillon (with him Mr. H. F. Bahadurji), for the accused. 

[386] The Government Advocate (Mr. A. E. Uyves) for the Crown. 

Karamat Husain, J. — In this case one Bradshaw, a European 
British subject, was committed to the Court of Sessions of Lucknow, for 
trial, for ofienoes under sections 474 and 417, Indian Penal Code. He 
was convicted on both counts and sentenced to an aggregate term of one 
year’s rigorous imprisonment. He appeals to this Court and ono of the 
points taken is that there was no selection of jurors by lot as required by 
section 276 of the Code of Criminal Procedure, and that, therefore, the 

proceedings resulting in his conviction are illegal. 

He as it appears from tbe record of the case, claimed to be tried as 
an European British subject and with a jury composed of Europeans or 
Americans (section (450). Tbe last date fixed for the trial by the Court 
of Ses‘=ions was 7th of October, 1910, and the record of the case shows 
that for that date 10 European jurors wore summoned to attend, and the 
remarks of the learned Sessions Judge, in bis order, dated the 7th of 
October, 1910, are to the same effect. He, towards tbe end of that order, 

cg^ys ; further note that, including the two above gentlemen, only 

three European jurors have up to this moment (10-35 A.M.) appeared, out 
of 10 summoned to be present at 10 A.M.” 

According to Notification No. in trials by Jury before the 

Courts of Sessions in the North-Western Provinces and Oudb, the jury 
shall consist of five persons. 

Section 462, clause (3) of the Code of Criminal Procedure, provides 
that from the whole number of persons returned, the jurors who are to 
constitute the jury shall bo chosen by lot in manner prescribed in section 
276 until a jury containing the proper number of Europeans or Americans 


• Grimioal Appeal No. 826 o£ 1910 from an order oI H. Warburton, Beasione Judgi 

if liuokuow, dated the lOtb of October, 1910. 

^ (1) (1901) 7 0. W. N. 188. 
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or a number approaching thereto as nearly as praotioable has been 
obtained. 

Seofaion 276 of the Code of Criminal Procedure provides that the 
jurors shall be chosen by lot from the persons summoned to act as such, 
in such manner as the High Court may, from time to time, direct. 

Rule 102 of the rules and orders for Criminal Courts subordinate 
to the Court of Judicial Commissioner of Oudh, [387] gives the 
manner in which the jurors are to be chosen by lot. As the number of 
European jurors who appeared on the 7th of October. 1910, was only three 
and as all of them were empanelled, it is evident that the imperative pro- 
cedure prescribed for choosing jurors was not followed. Jurors are the 
judges of facts, and in the absence of a properly constituted jury, the vio- 
lation of the imperative procedure prescribed by the Code of Criminal Pro- 
cedure is of such a serious nature as cannot be cured by the provisions of 
section 537 of that Code. See BrojendTd Lai SiTcar v. King Emperor (1). 

For the above reasons I allow the appeal, set aside the sentence and 
conviction, and direct that the appellant be retried by a properly constitu- 
ted jury. As the appellant is in the Naini Jail, I, on the application of 
his learned counsel, allow him to bo admitted to bail to the satisfaction of 
the District Magistrate of Allahabad.^ 


1911 
JAN. 19. 

APPBUjliATB 

0BIMXNA1> 

38i7388== 

9 1. 0. 278.8 
A. L. J. 182 
=^12 Or.L. J. 
46. 


Appeal allowed. 


33 A. 387 (s=8 A. .L J. 195=9 I. C. 933). 

APPELLATE CIVIL. 

Bejore Sit John Stanley, Knight, Chief Justice, and Mr. Justice Banerji. 


GHUIiAM HAZBAT AND ANOTHER {Plaintiffs) V. Gobardhan Das 

AND OTHERS (DefendGnts).\ 

[19th January, 1911.] 

Act No. JV of 1882 {Transfer of Property Act), section &2^Mortgagc—Contributio} 
Principle upon tohtch contribution is to be assessed. 


Where of two properties belonging to the same owner one is mortgaged to se- 
cure one debt and then both are mortgaged to secure another debt, for the nut 
pose of apportioning the liability of the tespoobive properties in regard to the 
subsequent mortgage, the value of the two properties must be taken into account 
and credit given for the amount due upon the earlier mortgage out of the value 
of the property comprised in the subsequent mortgage. Where the amount due 
upon the earlier mortgage exceeds the value of the property comprised in that 

mortgage the necessary result is that the whole of the amount of the second 
mortgage is recoverable from the other property comprised in the later mortgage. 

The facts of this case are fully stated in the judgment of the Court 

Babu Jogindro Nath Chaudhri (with him Mr. Nthal Chand), for the 

appellant. 

[888] Mr. B. E. O’Conor (with him Babu Lalit Mohan Banerji) 
for the respondents. 

Standby, C. J., and Banerji, J. — This appeal arises out of a suit 
for contribution brought by the plaintiffs appellants under the following 
circumstances Muhammad Amin, the seventh defendant, mortgaged on 
the 28th of October, 1895, the northern mahal of the village Daranagar 


• See also Emperor v. George Booth (I. L. B. 26 All. 211). 

Dutt, Subotdiaate 


Judge of Bareilly, dated the 26th of May, 1909. 


(1) U901) 7 0. W. N. 188. 
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'witboufe any reservation to one Gulzari Lai. On the 27th of April, 1896, 
he mortgaged to the same mortgagee all his rights and interests 
in the northern Mahal and a 2-^ bis-was share in the soulhein mabal to- 
gether with its appurtenances. Gulzari Lai brought a suit for sale 
on both mortgages and obtained a decree on the 17th of April, 1905. 
33 A. 387—8 The total amount decreed to him was Rs. 3,732-14-0. He assigned the 
A. £i. J. 199 decree to one Kamla Dat, who took out execution of it and caused the 
—9 1.0. 983 mortgaged property to be advertised for sale. On the 11th of September, 

1907, Muhammad Amin made a usufructuary mortgage of his share in the 
northern mabal excluding the miscellaneous property appurtenant to that 
mabal in favour of the plaintitls. The amount of the mortgage was 
Ks. 4,000, and it was agreed that this sum should be applied to part satis- 
faction of the decree of the 17th of April, 1905. The amount was paid, 
but as a further sum still remained due under the decree, the plaintiffs 
paid into Court Rs. 6,760-14-0, on the 18th of September, 1907, and thus 
averted the auction sale which bad been 6xed for the 21st of that month. 
The defendants Nos. 1 — 6 are purchasers of the southern mabal in execu- 
tion of a money decree. The sale in their favour took place m 1902. 
The plaintiffs claimed contribution from them in respect of the southern 
mabal purchased by them and from the mortgagor Muhammad Amin in 
respect of the miscellaneous property which was nob mortgaged to the 
plaintiffs. 


1910 
JAN. 19. 

AFFEDIiATB 

OrViij. 


The Court below has excluded from consideration the sum of Rs. 4,000 
which was the amount for which the mortgage in plaintiff's favour was 
made. In so doing wo think it was right. That amount was payable to 
the mortgagor and the payment of it must be deemed to be payment by the 
mortgagor himself. As to the remainder of the amount paid by the plaint- 
iffs we tail to understand the method pursued by that Court in ordering 
L389] contribution. The decree which was passed in favour of Gulzari 
Lai was no doubt a decree for recovery of Rs. 8,730-14-0 from the mort- 
gaged property, but it is urged on behalf of the appellants that the decree 
must be deemed to bo a decree for sale of the property mortgaged under 
the first mortgage- (or realization of the amount due under that mortgage 
and of the remainder of the property for realization of the amount of the 
second mortgage. On the other band Mr. 0*Co7ior, for the respondents, 
contends that the decree directed the realization of the total amount dec- 
reed from all the property comprised in the two mortgages. We are un- 
able to agree with Mr. O'Conor’s contention. In the prayer in the 
plaint of Gulzari Lai what he asked for was that the 6i biswas share m 
the northern mabal should be first sold by auction and out of the sale pro- 
ceeds the amounts of tho first mortgage should be satified and that the 
remainder of the mortgaged property, namely, the southern mahal. shouia 
then be sold for the realization of the amount due under the second 
mortgage of 1896. It is this prayer of the plaint which was granted by 
tho Court. There is nothing to show that the Court intended to award to 
the then plaintiff anything more than what he had asked for. In the 
decree it is provided that upon payment not being made on or betore tne 
date fixed, the mortgaged property or a suflicient part thereof 
and in the specification of the mortgaged property reference is made to tn 
relief asked for in the plaint. This reference clearly indicates that th 
Court awarded to the plaintiff what he bad prayed for and no more, » , 

to say. it directed that the property comprised in the first mortgage sh a 
be aoW (or the realization of the amount due upon that mortgage and the 
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properby mentioned in the second mortgage should be sold for the realiza- 
tion of the amount payable under that mortgage. The decree contains 
a specihcation of the amounts severally due under the two mortgages. 
We think that in this respect the contention put forward on behalf of the 
appellants is correct. 

This being so, it is urged that the Court below ought to have 
declared the amounts for which the respective properties were liable after 
taking into consideration the value of the property comprised in the first 
mortgage and the amounts due under that [390] mortgage. Belianoe 
is placed on section 82 of the Transfer of Property Act. The second para- 
graph of this section provides that “ where of two properties belonging to 
the same owner one is mortgaged to secure one debt and then both are 
mortgaged to secure another debt, and the former debt is paid out of the 
former properby, each property is in the absence of a contract bo the con- 
trary. liable to contribute rateably to the latter debt after deducting the 
amount of the former debt from the value of the property out of which it 
has been paid.” The value of the northern mahal including miscellaneous 
property appertaining thereto has been found by the Court below to be 
Rs, 3,636. The amount due under the decree of Gulzari Lai on account 
of the first mortgage of 1895 was Rs. 3,844-8-0. Therefore, when for the 
purpose of apportioning the liability of the respective properties in regard 
to the subsequent mortgage the value of the two properties is taken into 
account, credit must be given for the amount due upon the earlier mort- 
gage out of the value of the property comprised in the subsequent mort- 
gage. In this case the amount due upon the earlier mortgage exceeded 
the value of the property comprised in that mortgage. The necessary 
result is that the whole of the amount of the second mortgage was re- 
coverable from the other property comprised in the mortgage, viz., the 2^ 
biswas of the southern mahal and its appurtenances. The defendants res- 
pondents who are now the owners of the southern mahal, are therefore 
liable to the plaintiff for the amount which the plaintiff paid for saving 
that mahal from sale in execution of the decree obtained by Gulzari Lai, 
and the plaintiffs are entitled to recover the amount paid by them, viz.t 
Rs. 5,760-14-0 with interest thereon from the defendants and their pro- 
perty. 

We accordingly vary the decree of the Court below and make a decree 
in the plaintiff's favour for the recovery of Rs. 5,760-14-0, with interest 
thereon, at 6 per cent, per annum, from the date of suit up bo the date of 
realization, to be recovered from the properby in the bands of the defen- 
dants, namely, 2i biswas of the southern mahal together with its appur- 
tenances. The parties will pay and receive costs in both Courts in pro- 
portion bo failure and success. We fix the 1st of July, 1911, for payment 
[391] of the amount decreed and direct that the decree be drawn up in 
the berms of order XXXIV, rule 4, of the Code of Civil Procedure. 

Decree varied. 


1911 

JAN. 19 


APPBDIiATB 

Oiviri. 


83 A. 387^8 
A. L. J. 195 
«9 I.O. 933. 


263 



1911 
Jan. 20. 

APPEI/ItATE 

Civiri. 

33 A. 391=8 
I. 0. 932=8 
A. L. J. 192. 


88 All. 392 INDIAN HIGH OOURS BBFOBTB 



33 A. S91 {=9 I. 0. 932=8 A. L. J. 192). 

APPELLATE CIVIL. 

Before Sir John Stanley, KnighU Chief 3u<ttice, and Mr. Justioe Bamrji. 


Ahmed Husain and others {Applicants^, v. Gobind Krishna 

Naratn and others (Opposite parties).* 

[20tih January. 1911. 

Civil Procedure Code (1908)» sectiojis 105, 108, 109 : order XLT, rule 23 — Remand— 
Appeal^Privy Council. 

Held, that an order remanding a case to the lower Appellate Court passed by 
the High Court under or<?6r XTjI. rule 23, of the Code of Civil Procedure. 1908, 
is not appealable to His Majesty in Counoil. Forbes v. Ameer-oon-nissa Pe- 
gum (1), Muhant J^hvargar Budhgar v. Ooudaeama Amarsang (2), Saiyid 
Muehar Hossein v. Musaammat Bodha Bibi, and Radha Kiahen v. The OoUector 
of Jaunpur 4) referred to. 

[Ref. 21 1 C M. E. J. nR=19i4 M. W. N «4=a8 Mad 509; 42 All. 174=18 

A. L. J. 83=54 I. O. 804 ; 80 I. C. 366=5 Lah. 329 ; Dlst. 79 I. 0. 87=91 A. 
E J. 686=45 All. 741.3 


In a suit for the recovery of possession of certain property the Court 
of first instance held that the suit was barred by the provisions of sec- 
tion 43 of the Code of Civil Procedure, 1882, and dismissed it. Thera was 
then an appeal to the High Court. The High Court held that section 43 of 
the Code was not a bar to the suit, and accordingly remanded the case to 
the lower Court for a decision on the merits. The presenti application was 
made for leave to appeal to the Privy Council against this order of remand. 

"Dr. Tej Bahadur iSopr«, for the applicants. 

The opposite parties were nob represented. 

StaneeT. O. J. and Banerh T. : — This i<? an application for leave 
bo appeal to His 'Maiosty in Council. The suit out of which the case has 
arisen was brought by the plaintiffs for recovery of possession of certain 
property. It was held by the Court of first instance that the suit was 
barred by tlie provisions of section 43 of the Code of Civil Procedure of 
1882 But upon appeal to this Court the decree of the Court below was 
set aside and the case was remanded to the Court below on the ground 
that the suit was not concluded by section 43 of the former Code, and 
[392] as the questions of fact had not been determined, the court below 
ought to re-admib the suit and decide it on the merits. From this order 
of remand the present application for leave to appeal to His Majesty in 
Council is made. Wo are of opinion that the application for leave to 
appeal is premature. The order of remand is not in our judgment a decree 
or final order within the meaning of section 109, of the present Code of 
Civil Procedure. In tbo ca^ie of Forbes v. Amir-ooyi-nissa Begum (1), their 
Lordships of the Privy Council treated an order of remand as an 
interlocutory order and held that no appeal lay on the ground that it did 
not purport to dispose of the cause. Again, in the case of Mahani 
Tshavarqar Budhgar v. Gandasama Amarsang (2) the Bombay High Court 
alco held that no appeal lay as a matter of right from an order of remand. 
Acain in the case of Saiqul Mnzhar Hossein v Mussammat Bodha Bihi (3), 
their Lordships of the Privy Council in their judgment, in regard to the 
ouestion whether or not it was the practice of this Court to treat orders of 

remand as nob final orders, observe that j)robabI^th^pTacbi^retei^ 


• APplio^itioQ foe loAve to appeal to tho Privy OouQOil, No. 85 of 1910. 

MSSSl iQ Mod I A 545. 13) (1894) I# E. R. 47 All, 112, 

w u'b") I t. R :■! Bo n. 519. (4) (1950).!. L. R 28 411. 220. 
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»o is quite ootreoft. Again in t^ case of ■Ra'Jha Kishanv. The Oolleetor TfSll 
/Jonnimr (1), in which this High Court passed ian order under section 20. 
669 and remanded the case for disposal on the merits/bn ariphal 'thai.- . „ , 
^rdships of the Privy Council observe of this order 'of rernand that 
it IS a purely interlocutory order directing procedure. In view of these ‘ 

decisions and of the language of section 109 of the Code of Civil Procedure 391=0 

which refer to a decree or final order, we do not think that the present 

application is maintainable. The order which has been passed is an *’ ^ 
interlooufcory order, and, a<? <;ucb, cannot be regarded as a decree or final 
order within the meaning of the section. It is contended on behalf of the 
proposed appellants by their learned advocate that section l06 of the Code 
gives the right of appeal in a case such as the present where an order of 
remand has been passed. That section, after providing for appeals in certain 
oases, prescribes in sub-section 2 that where any party aggrieved by an order 
Of remand made after the commencement of the Code from which an appeal 
hes does not appeal thereform. he shall thereafter [393] be precluded from 
disputing its correctness. This section would no doubt justify the applioa- 
tion whioh has been made if it were applicable to Privy Council appeals, 
bnt in our judgment it is not applicable to Privy Council appeals. Such 
appeals are dealt with in section 109 and following sections. It is further, 

we tbmk. manifest from the language of section 108 that section 105 does 
not apply to Privy Council appeals. 

For these reasons we reject the application, but without costs as the 
respondents are not represented. 

Application rejected. 

33 I. 393 =f8 L. J. 188=9 I. 0. 819). 

APPETiLATB CIVIL . 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerji. 

Qangabai ant> otttfrs (DefendanU) v. rirtarath rat and others 

(Plaintiffs.^* 

[20th January. 1911.] 

Mortgage Redemption Right to reedeem one of two properties separately mortgaged. 

Two poruoDB niortfiraee^ c^irtain properfcv in lfi79 Tn 1 PP3 nn« nf 

of1fl79 anflinpart ot.Ti«r properfcv in favour of the sarae mortvaceeq This 

ooatnmed a stimilntion that the mortgagor woSld redeen^it 
before redeeming the mortgage of 1fl79. Oertain nroperkv co^mpHeed in the fl«f 

fTo^n^of^th il'*" “""V” ^oeoad, wae sold, and the pnrohasers aued^or Jedemp- 

J i u that in the oiroumctanoeq they were n?t 

preoluded by the covenant in the second mortgage from redeeming the first. 

[Rof. Bl I. O. fil9=44 Mad. 301=40 M. D. J. QSS; 65 I C! 500=1 tiah. 105.3 

■Rara^“ theObhof Mav. 1879, two persons. Para Lakhan and Bam 

certain property in favour of Bharoce Rai 
Mahpat Rai. This mortgage contained the usual covenant 
an-17 to redeem on payment in the month of Jeth in 

^ portion of the property comprised in this mortgage was 
ward s^^ld to Kirtarabh Rai and others. In the year 1883 Ram 

Gha 7 imri.^"j of toio. from a denroo of Sri nintriot Judge of 

ordinJte r^nu .Tune. l9n. reve-sing a decree of BaiJ Nath Dae, Sub- 

orainate Judge of Ohazipur. dated th> IRtb of Deoember. 1909. 

(1) (1900) I. Tj. R. '23 All. 220. 


A V«84 


266 



88 111. 894 


INDIAK HIGH OOtIBT BBPOBTfl 


[¥ol 


1911 

JAN 20. 


Lakhan alone morbgagea oerbala proparby —partly property other than 
that oomprised in the mortgage o! 1879 —to the same mortgagees. 

That mortgage oontained the following oovenant: — First I (the mort- 

A^raiitiATB eager) shall pay this money, and then the money borrowed on the security 

of fields (i. 0. the amount of the former mortgage).” The 
S3 \ 393^8 above referred to sued for redemption of [391] the mortgage of 
A.L J. 198 were resisted upon the ground that it was iaoumbent on them first to 
=.9 1. C. 319. redeem the mortgage of 1883. The court of first insbanoe (Subordmate 

Judge of Ghazlpur) aoceded to this oontentlon and dismissed the plain- 
tiff’s suit. On appeal, however, the District Judge reversed this decree. 
The defendants mortgagees appealed to the High Court. 

Mr. M. L. Agarwala and Munshi Parmeshar Dayal. for 

Babu Sital Prasad Ohosh and Babu Balram Chandra Mukerjt, tor 

the respondents. _ , . a 

STANTiEY. C. J. and Bankrji.J.;— This appeal arises under the fol- 
lowing oiroumstances. The suit is one for the redemption of mortgage of 
the 6bh ot May, 1879. This mortgage was exeontea by 
Lakhan and Bam Baran— in favour of Bharose Bai. Ganga Eai andMahpnt 
Rai It contained the following provision, namely, that when m the 
month of Jeth in any year the mortgagees paid 

ernment revenue paid by the mortgagees, the property will be re^iemed 
Portion of the property in this mortgage subsequently sold to the 

Dlaintiffs by Bam Lakhan and by the heirs ot Bam Baran who was then 
flneoased Having so purohasel portion of the property, it is clear that 
the plaintiffs would, under. ordinary oircumstanoas. bo 

i,u« ^r^.- 4 -rtortn Thnir claim, however, to redeem, was resirted by the appel- 
1ftnt5 on the ground that a subsequent mortgage of the 94th of October 
1893 was undertook as it is alleged, 

not to Redeem the first morteage, until the mortgagor had first redeemed 
^he Loond mortgage. This second mortgage was executed by R*™ 

Bai alone and not by Bara Baran or his heirs. It also 

orfw from the nroporby oomprised in the mortgage of the 6th M v. 

1879 ^On turning to this mortgage we find the following 
Ihioh reliance has been placed by the learned ooiinsal tor the 
omnlv “First I (the mortgagor) shall pay this money and then the “on^ 
Wr^wod ortbe security of fields" (the fields representmg the proper^ 
composed in the first mortgage). The contention is that >" 
provisions ot section 61 of the Transfer of Property Act, 

s =Hi" " 

plamLffssu^^ the learned District Judge reversed the <’ 00 *“''°" 

fc holding that upon a true oonstinicbion of the aereement in 

fTr mortgage it did nob amount to a ooncolidation of the two ’ 

bnt sirapiv fbied the time when Bam Lakhan would pay the amount of the 

26fi 
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Lakhaa gave, he could nobjn any way prejudice the rights of Bam Baran 
or Uis heirs. Moreover, the agreement is not an agreement whereby the 
mortgagor deprived himself or purported to deprive himself of the right bo 
r^eem the first mortgage. It is simply an agreement on his part to pay 
the money secured by the second mortgage first, and then the money 
secured by the first mortgage. This is nothing more than a provision fixing 
the time for payment. There is no agreement in the second mortgage on 
the prt of the mortgagor that he would not be entitled to redeem the first 
mortgage, without paying the money due under the second mortgage. Mr 
Ag^wala strenuously relies upon the language of section 61 of the Transfer 
o Froperty Act, but we think that he puts a forced construction upon 
that section. If wo turn to the illustration to the section, we get a clue as 
to the true meaning of it. The illustiation is as follows • 

1'. mortgages ^ to S for Be. 1.000. A afterwards 
mortgages ir to ^ lor Bs. 1,000. making no atipalation as to any additional oharea 
on 2. A may institute a suit for the redemption of the mortgage to Z alone. ^ 

Here, Bam Bakhan and Ram Baran executed a mortgage of one pro- 
perty, and subsequently one of the mortgagors. Bam Bakhan alone, mort- 
gaged separate property, making no stipulation as [396] to any additional 
o^rge of the first property. This illustration discloses the intention of 
^e Begislature m enacting section 61 and exactly meets the present case, 
therefore this ground of appeal is without force. 

lb is lutbher contended that under the first mortgage the mortgagors 
agreed upon redemption to pay the principal amount of the mortgage debt, 
together with any Government revenue which might have been paid by 
the mortgagees, and that the sum deposited in court under the provisions 
of the Transfer of Property Act fell short of the amount due under the 
mortgage by a sum of Bs. 25; which, it has been found, the mortgagees 
paid on account of revenue. It is contended that in view of this fact the 
mortgagors have a right bo bo deprived of the costs of the litigation Wa 
are unable to accede to this contention. The sum is a very small sum 
and the mortgagors had no knowledge that the mortgagees had paid this 
amount. In fact, in their statement of claim they aUeged that no revenue 

1 S mortgagees. On the other hand the mortgagees asserted 
that they had paid a sum of Rs. 246 iu respect of revenue, whereas, as a 
matter of fact, they only paid Bs. 25. In view of this we do not think that 

passed by the Court below in the matter of cost, was unreason- 
able. We accordingly dismiss the appeal with costs. 

Appeal dismiseed. 


83 A. 896 (=9 I. C. 497=12 Cr. L. J. 98=;8 A. L. J. 240.). 

BEVISIONAB CBIMINAB. 

Before Mr. Justice Sir George Mr. Justice Karamat Husain. 

Empbbob V. Kamta Prasad.* 

[26bh January, 1911.] 

Criminal Procedure Code, section Brought under the notice of the Court"— 

Juatcial proce6dtng"^Decree on an award — Jurisdiction, 

HeW. that the words “brought under its notioo" in section 176 of the 
minal Procedure Code, are wide enough to cover an ofienoe which mav haVa 
been committed in a nothet/ornm and on some previous occasion. ^ 

* Civil Revision l^o. 43 of 1910. 
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Held also a pcooeediDg in which a ooaet is ^asked to pass a decree ia 
acoordanoe with ao award made with lefeienoe to a pending suit cannot be 
said to bo other than a *' Judicial proceeding” within the meaning of the 
[397] same section. Oirwar Prasad v. King- Kniperor (1) Umrao Singh v. Hardco 
12) and Banke Bthart Bal v. Pokhc Ram 13) referred to. 

[Ref: 1 Pat. D. J. 298=37 1. G. 487.] 

The faobs of this oasa wore as follows : — • 

The applicant got an ex parte deoreo against two persons in the court 
of Small Causes at Calcutta, on the 5th of May, 1909. got the decree 
transferred to the Munsifs Court at Phaphund and applied for execution. 
The judgment-debtors objected that the decree was obtained by fraud. 
The Munsif overruled the objection on the ground that he. as the court 
executing the decree, could not go behind it. The judgment-debtms 
thereupon brought a suit in this same Munsifs court praying that the 
decree may be declared null and void and that the property attached m 
execution should bo released. This suit was referred to arbitration and 
the arbitrator gave his award that the decree was fraudulently obtained 
and judgment was passed by the Munsif in accordance with the ofj 

the ot September. 1909. On the 18th of October, 1909. the Muiisit 
acting under section 476 of the Criminal Procedure Code, issued an order 
calling upon the deoree-holder to show cause why he should not be tried 
by a orimmal court on a charge lalling under section 210. Penal Code, 
and on the 15th of March the Munsif ordered the prosecution of the 
deoree-holder. The deoree-holder applied to the High Court in revision. 

Babu Hatya Chandra Mukerjr. for the applicant, contended that the 
Munsif had no^ jurisdiction to take proceedings under section 

r.So. b,b.b.« “rbr;:‘.s..z“‘'“ 

H tb. mattet bad been btougbB to bis notice in o*ooneion 

nroo^ingl Girwar L'rasad v. Kzny- Emperor W have been appli- 

S Moreover, the delay in taking proceedings against the applicant 

[a 9 l¥TbfGoiLnmorAdvScat 6 (Mr. A. E. liyves) for the Crown. 
\ that the oa'^e brst camo before the Munsif in execution pttmeed- 

tlf buch P ooeLings are -judicial- as held by the Calcutta High Court 
i“ BartS KuZr (dno.e v. Emperor (4). The Munsif f-tictly found 

fhat a fraud had been committed, and under the cuoumstances he 

4 . 4 /%n in the matti^r H© r 6 lied ou Bciiike b%hari v, Fokhis 
wSaiTdown that where there was any further relief “^ked for in ad- 
dition to getting a decree passed by another court declarad null and . 
the court would have jurisdiction to entertain the suit. 

l^ahu Satua Chandra Mukerji, in reply: . 

In the case in 4. B. K. 25 All. 48, the prayer was one for an injunc- 
tion. that made the suit cognizable. In the present case the prayer 

‘^“‘%Non¥d Kauamat HUSAIN. JJ.- On the Uth of February 1910. 
the Munsif of Phaphund, acting under section 476 

Procedure, issued an order direotiu^that one Prasad be tr y 


il) 11909) 6 A E. J. 392, 

\2) ^1907) !• E. R. 29 All. 418. 


(3) 11902) I. E. B. 25 All- 48 

(4) 11909) 1. E. R. 37 Cftl. 469. 
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criminal oourb on a charge falling under section 210 of the Indian Penal 
Uode. We are asked to reverse this order on two grounds ; firsts that the 
Munsif had no jurisdiction to pass the order, and secondly, that if he had 
jurisdiction, the Munsif had improperly exercised this jurisdiction, 

Ttw decree out of which all these proceedings have arisen was a decree 
passed by a Court in Calcutta. Execution proceedings were taken out and 
the decree was transferred to the Court of the Munsif of Phaphund. Up- 
on the Munsif of Phaphund taking action, the judgment-debtors appeared 
before him and stated that the decree had been obtained by fraud. The 
learned Munsif held the view that, as a court executing a decree, he had 
no alternative but to proceed with the decree, as it stood. He overruled 
the objection of the judgment-debtors. The judgment-debtors then insti- 
tuted a suit in the court of the Munsif of Phaphund, praying that the 
decree in question might be declared null and void and that an injunction 
might be issued staying further proceedings in execution. It appears that 

referred to arbitration. When the arbitrator returned the 
L399J case, judgment was passed by the Mum if in accordance with the 
award on the 9th of September. 1909. This was followed by proceedings 
under section 476 of the Code of Criminal Procedure. Kamta Prasad was 
called on to show cause why ho should not be prosecuted, and on the 15th 
of March, 1910, the order now under revision was passed. 

It will bo seen from the above statement of facts that the 6rst plea 
taken in revision is hardly correct. The Munsif took action upon what 
had been brought under his notice in his own court, viz., the suit hied by 
the judgment-debtor ending in the decree of the 9th of September, 1909 
An attempt has been made to contend that in passing judgment in aooord- 
anoe with the award the Munsif had not before him a judicial proceeding 
He had merely to give judgment in accordance with the award and had 
nothing before him on which to exercise his judicial mind. We do not 

think that this is so. The proceedings before the Munsif were judicial 

proceedings, and the alleged offence was brought to the notice of the Mun- 
^f in the course of judicial proceedings. This Court has already held in 

V. King Kmvreor (1). that the words contained in section 
476 brought under its notice •' are wide enough to cover an offence which 

on some previous ocoa- 

sion. We .do not find that in the exercise of his jurisdiction the learned 
Munsif has acted either illegally or with material irregularity. The con- 
tention relating to this plea, was based on what this Court held in Umrao 

IPomted out in Banke Bihari Lai y. Pokhe 

iiam 13), where a plaintiff asks that a compromise be declared null and 
void and an injunction issues restraining execution of a decree, the Court 

has jurisdiction to try the suit. The learned judges in that case drew a 
distinotwn b^ween the case before them and the case of Banifcfi Bt/iar* 

Lai v. PokJ^Bam, where the plaintiff asked only a declaration that the 
decree has been obtained by fraud and not for any further relief 

We find no reason to interfere and dismiss the application with costs, 

Application rejected. 


JJJ 5122^) 6 A. L. J. 892. 

(3) (1907) I. L. B. 29 All. 418. 


(S) (1902) 1. D R. 2 BAIL 48. 
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33 A. 400 (—9 1. a 763=8 A. L. J. 162). 

[400] APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerji. 

Mazhar Husain Khan (Defendant) v. Abduii Hadi Khan 

(Plaintiff).^ 

[17th January, 1911.] 

Muh anmadan law^^WaqJ — Charitable object — -ExpeuBes of faiiha of exectUanl-^Durn- 
tng lamps i»» moigue~—Salary of Hafie. 

iifiiti by Baneuji, J , (Stanley, G. J., dubtianic), that » waqf by whioh a 
subataatial poction of the isoome of the endowed propotty was appropriatea tor 
(ij expenses ot the annual Jaiiha of the waqif» of her husband and xnemMis 
her family; (*2) the annual expenses of burning lamps in a mosque, ana \ > 
salary of Hahis and readers of the Quran, was a valid waqf, and that there was a 
substantial dedication of the property to religious or jharitablo purpows. 
Jiuftonifti Chctvdhri w. Ainarchand Kundu (1). 

Aluvi (2J, Ihui Chand v. Akbar Yar Khan (3), Btba V 

referred to. A'aicitolu 6'u/«b v. NuBetrvdcen (5) and Pakhr-ud-am Shah v. 

Kifayat-uUah tG) doubted. 

prr Stanley, C. J . The general dedication of villages in the ? 

is not Budioient to tender the waqf valid, in respect of so much of the property 
as has been dedioaied expressly for specific objects which are ® 

of waqf ; jattha ceremonies and the reading ot the Quran in private do not seem 

to be such objects. 

LRel. 84 I. G. 769=21 Bom. L. R. 1060.] 

This was a smb bo recover oorbain immoveable propetby by o 

inheiibanoe bo one Muhammad Albaf AH Khan, who had died in lof 
Since Altai Ali Khan’s deabh bhe properby in suib bad been m Posses- 
sion oi his widow Barkab un-nissa, who had made a waqf of ib. Ibe p 
biff on bhe 21sb June. 1^98, impeached bhe deed of waqf, alleging 
Musammah I3arkab-un-nissa bad no power bo make the 
that ib was hebibious and colourable and was oxecubed under undue innu 
enfe Tt wL contended on behalf of tbo plaintiff that Barkat-un-n.ssa 

entered into possession of her husbands property for the ° 

lying her dower thereout and that she was therefore incompetent to mase 

Lrt below held that Barkat-nn-nissa had been during 
her life in proprietary possession of one-fourth of her ti"sb®nd 
14011 properties by right of inheritance and that in respect ot this on 

fourth sbat'L she was competent to make a waqf. As 
three-fourths it held that her possession was m lieu of dower, and that sb 
Lad no Sht to dispose of her interest in this share of Property It 
LLld that the waqf was valid as to one-fourth of the properties and gave a 

decree bo the plaintiff for mesne profits. 

SS rqfuCawls valid and eflectaal as regards all the property com- 

prised in ib* 

I I vf^ ncft ,<jo 9 jeom a deoiee of Muhammad Mubarak Huaain. 

B, s; ... 

( 1 ) fl 889 ) I. h. B 17 Cal. 498. (1894) I. L. B. 18 Mad. 901. 

1^896’, Y B. B.\9 l\l. ‘in. ft) ^ 

(4) (X908) 6 A- fj- J* • *' 


270 



v.l 


MAZHAR HUSAIN KHAN t>. ABDUL HADI KHAN 88 lU. 802 

appelUnd Mujtahal for the 

T 1 . Hon'ble Pandit Suniar Lai (with him Manlvi Muhammad 
Ishaq), for the responfent. 

Standby, C.T.-— The plaintiff in the suit oat of which this appeal 
has arisen claims possession of 286 out of 519 sihans of zamin^ari pro- 

cu^u- villaaes of Mawaya and Surahi in the district of 

Shahiahanpur and aUo mesne pro6ts. The property claimed belonged to 
Muhammad Altaf Ah Khan, the cousin of the plaintiff, who died so far 

back as the 97th of November, 1875. He had no issue, and on his death 

the following were his heirs : Abdulla Khan, father of the plaintiff 
Husain Eaza Khan, uncle of the plaintiff and Musammat Barkat-un-nissa’ 
his widow, who was step-sister of the plaintiff. The dower of Musammat 
Barkat-un-nissa is said to have been Es. 1,25,000. On the death of her 
husband she entered mto possession of his property, and, amongst others. 
Of the villages of the Mawaya and Surahi, On the 21st of June 1898 
Musammat Barkat-un-nissa executed a deed of endowment of the 
lands situate in these villages and appointed herself mutawalli during 
her life, and after her death she directed that her sister^s son the 
defendant. Mazhar Husain Khan, should be mutawalli of the’pro- 
pertv in mauza Mawaya and Muhammad Nur-ul-Haq of the propertv 

village of Surahi. Abdulla Khan, father of the plaintiff 

[4021 died on the 27th of May, 1880 leaving Abdul Baqi Khan, brothel 

Of the plaintiff. Musammat Muhammad! Begam. mother of the plaintiff 
Musammats Barkat-un-nissa and Naim-un-nissa, his daughters, together 
with the plaintiff as his heirs. Husain Baza Khan, uncle of the plaintiff 
died during the lifetime of Barkat-un-nissa, leaving Abdul Baqi Khan* 
brother of the plaintiff, Baiz-ul-Baza Khan and Ali Raz Kban. his nephews’ 
Musammat Moti Begam, his widow, and the plaintiff as his heirs On the 
2nd of FeWry, 1906. and 5th of .Tune, 1908, Abdul Baqi Khan'tra.iferred 
to the plaintiff his interest in the estate of bis father and of Barkat un 
nissa ; and Muhammadi Begam. the mother of the plaintiff, also transferred 
to him her interest by a deed of sale of the 4th of June, 1908 Thus the 
plaintiff claims to he the owner of 286 sihams of the estate of Muhammad 
Altaf Al Khan. In his plaint he impeached the deed of waof of fibo 

21st of June, 1898. alleging that Musammat Barkat-un-nissa had no power 
to make the endowment, and that it was fictitious and colourable and 
T? ®^«o^te^^nder undue influence. Tt was contended on behalf of the 
plaintiff that Barkat-un-nissa entered into possession of her husband's 

property for the purpose of satisfying her dower thereout and that she was 
therefore inoomptent to make a waqf of it. 

The Court below held that Barkat-un-nissa had been during her life 

in proprietary possession of one-fourth of her husband’s properties bv right 

of inheritance and that in respect of this one-fourth share she was competent 

to make a waqf. As to the remaining three-fourths it held that her 

possession was in lieu of dower, and that she had no right to dispose of 

her interest In this share of the property. It held that the waqf was valid 

as to one-fourth of the properties and gave a decree to the plamtiff for 
mesne profits. 

This appeal was preferred and the main contention advanced before 
us on behalf of the appellant is that Barkat-un-nissa’s possession of the 
entire estate of her husband was proprietary and not to any extent in lieu 
ot dower, and that the waqfnama was valid and effectual as regards all 
property comprised in' it 
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[403] A cross appeal, namely, F, A. No. 316 of 1909, was filed by 
\bdul Hadi Khan, and in thab appeal he disputes the correctness of the 
court below in regard to the volidity of the waqf contending that the 
objects for which the waqf was created are not proper of waqf. 

The suit was not instituted until the 22nd of January, 19[)9, that is, 
nearly three years after the death of Barkat-un-nissa, which took place on 
the 17th of June. 1906. It is not denied that Barkat-un-ntssa was m 
possession from the death of her husband up to the time of her death, 

that is. upwards ot 30 years, bub the contention of the * 

is that she was pub into possession for the purpose of satisfying 

and that the dower having been satisfied out of the usufruct, her husband 

heirs are entibied bo recover the property. nnmher 

The defendant appellant met this case by the produotion of a 

of documents which according to the arguments ot his learned counsel, 

^bnnSy Bhow that from the death ot her husband the 

Barkat-un-nissa of his property was adverse and P’’°P"|®‘^^y' “ 
members of the family treated her ownership as proprietary. I sbal deal 

''‘'‘^[Th6%%°m“n?after dealing with the documentary evidence, proeee- 

ThepCtiff.^aswehavesaid. impeached 
fieing fictiidous -X^f^Vnat^ to ndi^“^^^^^^ 

ITeS el .^^-r^B^atr nit 

LndoweTthe property of her own free ^““the'^court 

being brought to bear upon her. and m this I agree w.tn 

''®'°Tt alco held that the objects of the waqf were valid, but thai, ‘pmSS 
as Barkat-un-ntssa was in possession -'oyment of the^ 

merely in li.m ot dower, the waqf f he^ huLnd. Now the 

share to which she was entitled as an heir the aega 

vision of Bs. 60 annual y as a salary for fmp^/oblecta of waqf. There is 
Ib has been contended thab tbe^^e ° P ^ - ha acolied in bhe expenses 
also a direotion that a ®®rta)n anu -1 sum^shoul^^^^^^^^^ 

of ligbbing a rao*=aue, offering-* rttaat, piran Pir, ap6 on bhe tenth 

birth of the or 

aay of the salary of a Hafiz and servant 

employed in the school and the ^ I be clearly valid 

to these last mentioned sLsnses of fat\}ia ceremonies and 

objects of waqf. But as rei, r _ Ouran, I am disposed to think that 
the salary of Hafia an f Generally speaking, a waqf is valid 

the^e are not proper ,7*o=es as for instance, construction of 

if it be for pieus or ^ ^ madrasa providing books for a 

bridges and muspds the qnes. the providing of shroud 

|:,r the dead, and \"^“popular s“enTe my brother Kabamai 

Sr seS :rcwS t r benefit of the poor, whieh they may claim 
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as a matter of right. If he be right in his views, a waqf for a faiiha can- 
not be a valid waqf. I quote from my learned brother some of his ob- 
servations on the ceremony. After explaining what the orthodox 
fatiha ceremony is, he remarks : — 

** The superstitioue teodenoy of the human mind has added to it (i. e. the 
fatiha oetemony) innovations wbioh are nob sanctioned by the Muhammadan 
Law and seem to have been borrowed from non-Moslem communities and cannot 
possibly be regarded as part and parcel of Islam. They, in fact, are stains on 
the purity of Islam. One of them with which I am concerned is that during the 
first year of Muhammad's death his fatiha ceremony is performed on the third 
day of bis death (sometimes the second day), tenth day, the twentieth day, 
fortieth day, and so on. After the first year it is performed, if performed at all, 
annually. There is, however, nothing in the Muhammadan Law to sanction such 
[405] a periodical fatiha. Another innovation is that instead of reading the Surat 
fatiha and oflering the reward to the deceased on the fatiha day some food is pre- 
pared, a priest or a Maulvi is asked to repeat the Surat fatiha on the food which is 
distributed among the relatives and frieuds of the person who spent the money for 
the preparation of the food Some of it sometimes, as a matter of usage is given to 
the poor also, but they have no claim to it as a matter of right.” 

He later oa observes that : - 

” From what has beon said it follows that the faiiha ceremony in its popular 
sense means the prepar.ition of food or sweets at the death anniversary of a deceased 
Muhammadan, which, after the recital of a fattha, is distributed among the friends 
and the relation of the person who spent the money over it without any regard to the 
poverty of the recipients. No one who is familiar with the Hanafi Law can say that a 
waqf for spending the income of endowed property in preparing food, whioh after the 
reading of the Surat /‘Uz/ia over it, is given to people without any regard to their 
poverty is a waqf for a religious or charitable purpose. The preparation of food and the 
reading of the Surat fattha over it cannot possibly be a religious act, and the giving 
of such food to persons who are not poor and who cannot claim it as a matter of right 
is no charity in the sense in whioh that term is used in the case-law of waqf.” 


Then he refers to the case of Kaleloola Sahib v. Nuseerudeen (1) as 
supporting his view that a waqf for the annual fatiha ceremonies of an or- 
diriaiy deceased Muhammadan, although those ceremonies necessarily 
involve the distribution of charity, is illusory and void (7 A. L. J. R. 1095). 

The view so stated seems to me to be in accordance with the tenets 
of Muhammadan schools. Faiiha ceremonies do not seem to fall within 
any definition of a charitable or religious use and tend to no public advan- 
tage. They closely resemble masses for the repose of the souls of deceased 
persons, which have been held in Ireland to be contrary bo public policy 
and invalid. Then as regards the Rs. 60 set apart annually for the 
salary for Hafiz and readers of the Quran, it seems to me that this also 
is nob a proper object of waqf. The reading of the Quran in private 
serves no purpose of public utility and comes within the principle of the 
Muhammadan Law applicable to faiiha ceremonies. If the expenses of 
fatihat and the salary of Hafiz and readers of the Quran directed 
to be discharged annually in the deed of waqf are eliminated from the 
endowment as being invalid, it seems to [406] me to follow that 
the portion of the endowed property devoted to these expenses must 
be exempted from the operation of the waqf. The general dedication 
of the villages in the name of God in my opinion would not be 
sufficient to render the waqf valid in respect of so much of the 
property as has been dedicated expressly for specific objects whioh are not 
proper objects of waqf. Income bo the extent of about Rs. 200 a year 
has been, as I am disposed to hold, directed to be applied for purposes 
whioh are not valid. The provision in the document that the mutwallis 
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shall be corQpefcenfc to apply the inoome in other charitable expenses if the 
income of the endowed property permit the same to be done, would not, 
I think, allow of their so applying the inoome expressly devoted to the 
expenses of fatiha and salary of Hafiz and readers. This provision ap- 
pears to mo to be intended only to meet a case in which the annual in- 
come exceeds the amount required for the expenses specifically mentioned 
in the waqfnama. If the dedication of the property for tho fatiha and 
other ceremonies in question are valid, then the mutawalli is bound to 
apply the income to meet these expenses and not other expenses. If my 
vie?? as to tbi? ho correct, so much of the property as represents the in- 
come directed to bo applied for objects which are not legal, should be 
treated as unendowed property. When immovable property is given for 
mixed purposes, partly valid and partly invalid, the beneficial interest in 
the invalid portion passes to the heirs. I do not understand that the 
Privy Council have laid down any contrary ruling. "What their Ijordships 
laid down in Abal Fata Mahomed Ishak v. Rasamaya Dhur Ghowdhri (1) 
wai that provi-ion for the dedicator’s family out of appropriated property 
might bo consistent with the making of a valid waqf whore the appro- 
priation is substantially for a piou*? or charitable purpose. They did not 
hold that where property is dedicated partly for invalid purposes and sub- 
stantially for valid objects, the portion appropriated for invalid purposes 
should not go to the heirs. In view, however, of the rulings which are 
ruforrol to in the judgment of my brother Banerji, which I have had an 
opportunity of [4073 reading, particularly the judgment of my brothers 
Richards and GhIFFIN in Biba Jan v. Kalb Htwin (2), in which they 
held that the expenses of fatiha, barsi, et cetera, of the members of the 
waqf's family wore legitimate objects of waqf, I do not feel justified in 
recording a di- sentient judgment on this question. 


It remains to determine whether Barkat-un-nis?a was in possession 
of the endowed property at the date of the execution of the deed of waqf 
merely in lieu of dower. It appears to mo idle to contend that she was 
so in poss, scion. The documents to which I have referred show that 
from the death of her husband she set up a claim to possession of the pro- 
portv as its abi:olubo owner. There is nothing to show that either she or 
the other heirs of her husband regarded her possession as referable to 
dower, and there is nothing to indicate that she was put into possession 

in heu o^^hor^dojver. piece of evidence which, if at all, supports the 

plaintiff’s contention in this respect. In «;lofe of certain 
was executed by Barkat-urr-nissa on the 14th of December, 1381. there is 
a statement that bho property, the subject matter of the lease, was owned 
bv her without anv one’s partnership by virtue of its being bar property 

and " by virtue of her dower.” This it is oontendod is an admission by 
Barkat-uu-nisca that sbe was in possession in lieu of her dower, bub 1 am 
unable to accede to this contonbiou. In the first place we do nob know 
tbo circumsbancos under which this lease was prepared. It does non 
aont ar that it wa? over read over or explained to Barkab-un-nissa, ' 
Quito possible that tbo words in reference bo dower were iosarbed wit o 
her knowledge. The document was signed by the pen of her nephew, 
Rinz-ul-Raza, and was witnessed by. amongst others, Hasan 
the brotoor of AUaf Ali Kbpn. She was identified before the Comm^ 


(1) (leOl) I. D. U. 22 Oil. C>10. 

(2) (1900) fi A. L. J. 115 : !. L R. 31 All. 136. 


274 



^•] MAZHAR HUSAIN KHAN V. ABDUL HADI KHAN 38 All. 409 

sionsr by Hasan Haza IChan and !Hiaz-ul-!Raza iKbaUi and it does not 
appear from the registration 'Sndorsement that the dooument was read 
over or explained to her. Moreover, the words " by virtue of my 
dower” {hazarya den-mahar) are equivocal. They do not [408] neces- 
sarily mean that she was in possession in satisfaction of her dower. 
The property is described as being owned by the Musammat by 
virtue of its being her property and by virtue of her dower, and the 
expression would be applicable if the property had been given to her by 
her husband in satisfaction of her dower, as is not uncommon. I think 
that the learned Subordinate Judge attached too much weight to the 
recital in this document in view of the fact that Barkab-un-nissa dealt 
with the property as her own absolute property for over 30 years, and 
that none of the heirs of her husband ever, prior to this litigation, set up 
the case that ehe was not in full proprietary possession of it, bub 
on the contrary showed by their acts and conduct that they recognized 
her ownership. I am of opinion that the decision of the Court below is 
erroneous. I therefore concur in the order proposed by my brother 

Banerji. 

BanerjI, J. — Two questions have to be determined in this appeal : 
first, what was the nature of the possession of Barkat-un-nissa in respect 
of the property left by her husband Altaf Ali Khan, at his death ; and, 

second, whether the waqf made by her on 21st of June, 1898, is valid 
or nob. 

As regards the first question, the allegation of the plaintiff is that 
Barkat-un-nissa was in possession of her husband’s property for the 
realization of her dower. The Court below has held that she was in pos- 
session of one-fourth of the property in her own right as heir to her hus- 
band and of the remainder in lieu of her dower. It is contended that 
this latter finding is opposed to the evidence on the record and that 
Barkat-un-nissa was in adverse proprietary possession. The weight of 
eviderice, in my opinion, supports this contention. The evidence on the 
point is set forth in detail in the judgment of the learned Chief Justice, 
and it is unnecessary to recapitulate it. After the death of Altaf Ali 
Khan the name of Barkat-un-nissa was recorded in the revenue papers as 
his heir under the management of the plaintiff's father. Abdulla Khan, who 
was one of the heirs of Altaf Ali Khan. In the mutation proceedings no 
mention was made of her dower. Subsequently she obtained partition of a 
^rtionof her husband’s property as the owner thereof and in partition 
[409] proceedings held at the instance of Ali Raza she was made a party 
as one of the proprietors. Later on a reference was made to arbitration, 
and under the award of the arbitrator she was given her husband’s share* 
After her death in 1906 the plaintiff and his brothers divided her property, 
and in all these proceedings she was treated as absolute owner and no refer- 
ence was made to her dower, and it was never alleged that she was in 
possession for the realization of her dower. The learned Subordinate Judge 
has given undue weight to a recital contained in a lease granted by her in 
188l, as pointed out by the learned Chief Justice. She was alive for more 
than thirty years after her husband's death, and the total amount of her 
dower was realized from the usufruct long before her death. Had she 
been in possession for her dower the heirs of her husband would undoub- 
tedly have taken back the property from her possession. If it be assumed 
that her dower was due, that fact alone would not raise any presumption 
in favour of the contention that her possession was in lieu of her dower. A 
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Muhammadan widow may, no doubfe, be allowed feo bake possession for the 
realization of her dower, bub ib does nob follow from the mere faob of her 
baking possession that she did so for her dower. For these and other 
reasons I fully agree with the learned Chief Justice in holding that Barkat- 
un-nissa was in adverse proprietary possession after her husband’s death. 

In regard to the second question, namely, that of the validity or other- 
wise of the waqf, the Court below has held ib to be valid in respect of 
Barkab-un-nissa’s own one-fourth share. The correctness of this conclu- 
sion is impugned in the connected First Appeal No. 335 of 1909, and ib is 
urged that some of the objects of the waqf are nob valid. In my judg- 
meut this contention has no force. The deed of waqf contains the fol- 
lowing recital : — j a 

“ 1. while in a sound state of body and mind and of my own ftee will and aooord, 
have made an endowment of the villages, lands, groves and bouses detailed above, in 
the name of God. I have divested myself of possession of the property and have en- 
dowed it in the name of God.” 

She then declares herself to be the first mutawalli and directs that 
after her death two mutawallis would be appointed, one for each of the two 
villages which are the subject of the [4l0] waqf. The document pro- 
ceeds to give a detail of the expanses to be incurred and the duties to be 
performed by the mutawdllis and among these details are — 

0) Thoexpenses of the annual /adfta of the waqf. of hot husband and ot oth^ 
members of Lr family and of two spiritual guides : (2) annual expenses of burning 
lamps in a mosque; (3) the salary of hajta and readers of the guran. 

It is in regard to those expenses that the plaintiff urges that they are 
unlawful. The details of each item of expenditure under the above heads 
aro given in the judgment of the learned Subordinate and I con- 

sidor it unneo 0 s=ary to repeat them here, They amount to Bs. 212 out of 

According to the well-known decisions of their Lordships of 
the Privy Council a valid waqf. is created if the owner of the property, 
the subject of the waqf divests himself of it and appropriates it bo religious 
or obaritable purposes. Their Lordships held that in order to oonsti.ute 
a valid waqf there must be a substantial dedication of the P^oper^y 
religious or charitable uses at some time or other ; Mahomed Ahtan-ul-la. 
Choiodhmi v. Amarchand Kundtt (1). lu this ease the maker of the waqf 
oompletoiy divested herself of the ownership of the property. The ques- 
tion's whether there was a substantial dedication for religious or charitable 
Durooses lb is said that a piovision for the faltha ceremony of the Bppro- 
priator and members of her family is not a religious or charitable object, 
Lnd in support of this contention the dictum of our learned colleague, 

KabaMat Husain, J,. in Fakhr-ud-din Shah v. Kafayal-ul-lah ( )■ 
robed “ pon lu the view taken by the Bench which heard an appeal 
uuder bho Lefcfcors Patent from the judgment of our learned 
question of the validity of a waqf for faltha ceremonies did not arise now- 
ever any expression of opinion by our learned colleague on a . 

Zbammadan Law is onMtlcd to great weight. He ^olds that a waqf for 
the performance of faliha ooromonios is Invalid. jfjg jnion 

under tho strict rules of Muhammadan Law term 

faliha is not a charity " in the sense m which ‘^a [ J f 

is used in the caso-Hw of waqf.” He observes m the course 

bis judgment t'lat “ the word ‘charitable’ has no dou “ the Privy 
canL in Musalman Law. But now. under the rulmgs_ of_^he Pnvy 


n) (18^9) I. h. 17 Cal. 498. 


(2) (1010) 7 A. li J- 1095- 
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Oounoil ‘charity* means ‘charity to the poor’.*’ I am unable to agree with 
my learned brother in the view which he takes of the decisions of Their 
liordships of the Privy Council. All that Their Lordships lay down is 
that there must be a substantial and nob a merely colourable dedication of 
the property, and that the religious and charitable purpose should nob be 
so unsubstantial and illusory as to give to the settlement merely a colour 
of piety, the real object being the aggrandisement of the family. See 
Ahul Fata Mahomed Ishak Chotodhri v, Rasamaya Dhur {!), They no- 
where held that no waqf would be valid unless its object is charity to the 
poor only. For instance, the establishment of a school or a caravan serait 
which are availed of both by the rich and the poor, are admittedly objects 
of a valid waqf. Fatihat as our learned colleague points out, is “ the offer- 
ing up of prayers to the Almighty for the remission of sins and the accep- 
tance into heaven of the individual in whose name it is desired.” This 
undoubtedly is a religious act, and expenses for such an act cannot but be 
regarded as expenses for a religious purpose. The weight of authority is 
in favour of the view that a waqf for the performance of fatiha ceremonies 
of the donor and of the members of his family is valid. In Luchmiput 
Singh v. Amir Alum (2) a waqf for fatiha at the tomb of members of 
the dedicator’s family was held by the Calcutta High Court to be valid. 
In Phul Chand v. Akhar Yar Khan (3) a Bench of this Court held 
that a waqf for the performance of fatiha ceremonies, which involve 
according to the custom of this country the distribution of alms, 
is a good waqf. Similarly in the recent case of Biba Jan v. Kalb 
Eusain (4) Kichards and Griffin. JJ., held that expenses of the 
death anniversaries {fatiha, barsi, etc.) of the members of the waqi’s 
family are legitimate objects of waqf. Original authorities [4l2J of 
Muhammadan Law were cited in the argument in support of this view and 
are set forth on page 7 of the Appendix to the report of the case. 
The only case in which a contrary view was held is that of KaUloola 
Sahib V. Nuseerudeen Sahib Co) which was followed by Karamat Husain, 
J., in the case bo which I have already referred. X have expressed my 
dissent from the view of COLLINS, C. J., and Parker, J., in that case in 
my decision in Saijed Mustafa v. Amina Begam (6), and I see no reason bo 
alter my opinion. That case was, it is true, followed by Tayabji, J., in 
Zooleka Bibi v. Sijed Zynulahdin (7), but not on the question of fatiha. 
Tayabji, J., approved of that ruling in so far as it laid down that a valid 
dedication could nob be made for the maintenance of a private bomb, but 
he expressed no opinion on the question of fatiha. That question did not 
also arise in Muhammad Munawar Ah v. Basulan Bibi (8). Referring to 
the ruling of the Appellate Court in KaUloola Sahib v. Nuseerudeen Sahib, 
Mr. Ameer Ali remarks (Mahomedan Law, Vol. I, p. 390, 3rd Edition) 
that “under Mahomedan Law there could nob be the faintest doubt that 
the waqf in this case was absolutely valid.” Among the objects of the 
waqf in that case were the salaries of repeaters of the Quran, and the 
expenses of the annual fatiha of the deceased, and as to all these 
Mr. Ameer Ali is of opinion that they are valid objeobs of waqf. No 
authority was referred to by the learned Judges of the Madras High Court 
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for holding a contirary opinion, and I see no reason to accept it. 1 hold 
that fatiha expenses are a valid object of waqf. 

As for the expenses of burning lamps in a mosque and the salary of 
Hafiz and readers of the Quran they are, according to Mr. Ameer Ali, valid 
objects of waqf. That the lighting of mosques and the reading of the Quran 
are meritorious acts cannot admit of any doubt. The authorities 
cited on pages 5 and 6 of the Appendix to the report of the case 
of Elba Jan v. Kalb Husain (l) show that what Abu Hanifa con- 
sidered as repugnant was the reading of the Quran at graves, but that 
[4l3] the payment of remuneration to readers or repeaters of Quran 
generally is not illegal or improper. I may observe that on the above ques- 
tions no authorities were cited at the hearing by the learned advocate for 
the plaintiff. 

Furthermore, the deed of Waqf in thia case gives full power to the 
mutawalli to defray ** other necessary charitable expenses if the income of 
the endowed property permits the same to be done.*’ If, therefore, the 
objects referred to above, are not proper objects of waqf the viuiawalli has 
the power to devote the income to other charitable objects which are not 
open to objection. 1 have pointed out above that the total amount of 
expenses mentioned in the deed of waqf is Rs. 527, out of which exception 
is taken to items amounting to Rs. 212 only. There was therefore a 
substantial dedication of the property to religious or charitable purposes 
within meaning of the rulings of Their Lordships of the Pi ivy Counoil 
and the waqf is valid. For the above reasons I am of opinion that the 
decision of the Court below on this point is correct. _ ^ u u u 

The result is that in my judgment the ® ® 

dismissed in its entirety, the appeal of the defendant (No 256 of 1909) 
should be allowed and the plaintiff's appeal No. 31a of 1909 should be 

dismissed. I would order accordingly. ^ ^ 

By the Court * — The order of the Court is that this appeal is 

allowed the decree ot fche Court below is set aside and the plaintifif's suit is 
disn^issed w.th costs ,n th.s Court arrd in the court beW 


33 A. 4i4 (=8 A. L. J. 199 = 9 I. C. 933). 

[414] APPELLATE CIVIL. 
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Kanti Chandra Muicerji, v. Al-i-Nabi and others 

[De/cMdants). * 
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* 7 / .X nrovisiOD In a family aottlomont whereby oettain Hindu brothers 

No. 283 ot 1909, from rv daoroa of E It. .\ 9 liwortli. District Judgs oi 
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in property. Bam Nirunjun Singh v 


^ ' I * V ^ fu assignee of a bond given by an executor for the 
due administration of the estate sues to enforce the bond, time does not begin 
to run againet him necessarily until the death of the obligor. ® 

[Ref. 61 I. a 91'’=4l All. 611; Fol. 79 I. O 514=22 A. L J. 419 = 16 All. 526: Cause 

of action— Suit on administration bond -Time when begins bo run Fol 29 M 

L. J. 211=1915 M. W. N. 405=29 I. 0. 549 ; Ref 76 I. 0 802=1 Bang 463 ] 
The facts of tbiis case wcro as follows i 


^ Shankar Bhafcfcaohavji was one of the executors to the will 

of one Musammat Shib Kali Debia. He obtained probate from the District 

Judge of Benares on the 12th of June, 1899. On the 21sb of June, 1899. 

an adrmnistration bond was executed by Durga Shankar and the defen- 

dants, Syed Al-i-Nabi and Syed Shah Tasadduk Husain, as his sureties for 

the due administration of the estate of Musammat Shibkali. The plaintiff, 

who is the step son of Musammat Shibkali. came into court alleging that 

the assets of the deceased were misappropriated, and consequently the 

plaintiff had to apply for letters of administration with the copy of the 

will annexed, which wore granted to him on the 16th August, 1904, by the 

District Judge of Benares. Therefore the plaintiff applied for assignment 

of the administration !>ond, and the bond was transferred to him on the 

10th of April. 1907. The plaintiff brought the present suit on the 16th June 

1907, to recover from the reprosenbativos of Durga Shankar (who had since 

via, his brother’s nephew and widow, and also from the sureties, the 

[415] amount of the as.^obs which had been misappropriated by Durca 
Shankar. ^ 

The District Judge of Benares decreed the plaintiff’s claim as against 
the sureties and also against the widow of Durga Shankar to the extent of 
Rs. 4,891-8-0, bub dismissed the suit as against the brothers and nephew 
of Durga Shankar, on the ground that they were neither the legal repre- 
sentatives of Durga Shankar nor in possession of any of his property. 

The plaintiff appealed against the decree of the court below dismissing 
his claim as against the brothers and nephew of Durga Shankar. 

Babu Jogindro Nath Chaudhri (with him Dr. Saiish Chandra Banerji, 
Babu Satga Chandra Mukerji and Babu Surendra Nath Sen), on behalf of 
the appellant, contended that the evidence on the record proved that the 
brothers and nephew are in possession of the assets of the deceased Durga 
Shaiikar, that the agreement of couapromise, which was on the record, and 
which was made the subject of a decree of court long before the present 
suit was brought, in the course of a litigation between Durga Shankar and 
his brothers, provided that in the event of the death of any of the brothers 
without male issue, his property would devolve on the surviving brothers 
in equal shares, subject to certain conditions, aud as Durga Shankar had 
died without male issue, bis brothers and nephew were his heirs and legal 
representatives. Ho relied mainly on Bant Nirunjun Singh v. Prayag 
Singh (1), and also on the definition of the words “legal representative” 
as given in section 52 of the Code of Civil Procedure. 

Dr. Tej Bahadur Sajpru (with him Babu Beni Madhuh Ghosh), on be- 
half of one of the brothers and the nephew of Durga Shankar contended 
that the provision in the compromise was repugnant to the Hindu law of 
succession and that the brothers and nephew of Durga Shankar had not 
been properly s ued, inasmuch as they did not represent Durga Shankar’s 

(1) UbSl) I. L. R. e Cal. 13^ ^ 
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esfeatie. He further contended that the provision in the agreement of 
compromise relied on by the plaintiff appellant purported to be a 
[416] transfer of a mere expeotanoy and was in contravention of section 
6 (a) of the Transfer of Property Aot. 

Stanley, C. J., and Banerji, J.:— This appeal arises under the 

following circumstances One Musammnt Shib Kali Dobia of Benares 

made a will on the nth of January, 1891, and thereby bequeathed her 
property for certain purposes and appointed six persons executors. She 
died on tho 8th of April. 1897, and thereupon an application for probate 
was made by one of the executors, Durga Shankar, now deceased, and 

probate was granted to him on the 12th of June, 1899. 

.Tune 1899. an administration bond was executed by Durga Shankar 
and the defendants, Syed Al-i-Nabi and Syed Shah TasaiWuk Husain as 

his sureties for the due administration of the estate of 

Kali Debia In this bond the executants undertook responsibility 

due administration of the estate by Durga Shankar, and it was provided 

bri" the obligation under the bond was to 

?.U?e Cga S^hankar did not administer the assets as be tad under- 

adminUtration of her csafeo ^ further applied to the 

„„i.a lo bi.« OB tbo le.b «' bo«a ilooBioa bj 

boaa .™.,o„Ba lo b,o. .. 

^ £ Its ™ b,ob .b|. 

the plaintiff from the suretie?, the amount of the assets 

ri wn'So-t if.'-s.bLt s-e, »b. .b„. o. 

brothers end ® nlaintiff, and the contention 

This u^tbr. tbo oourll below was wrong iu disoiissiDg 

:;:f,brJ'”o o^s'o” “£.’<00 »! “ss, 'rs . «iC “a* 

whereby the ancestral property was , One of tbo terms of 

nromi-o was subsequently embodied in a decree, u brothers should 

tbo oompromise was that surviving brother would by 

die without leaving male issue, th • . ^jid appropriate the 

division in equal shares take ^^“g°'^rikar having died without male 

chare of tbo person dying. Durg U jbe property ocm- 

Ss:d t^thXm^i eo;?omise and decree passed to his brother and 
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nephews and tihat the defendants, the brothers and one of the nephews of 
Darga Shankar, are aotnally in possession of Durga Shankar's share of the 
family property. 

In the written statement of Bisbnn Shankar it is denied by him that 
he is in possession of any property left by Durga Shankar. Ho states that 
after the death of Durga Shankar be, along with the other members of 
the family, paid debts due by Durga Shankar and had been paying Bs. 26 
per mensem to the widow of Durga Shankar, namely, the defendant, 
Musammat Sarojinl Debia, for her maintenanoe ; and be put forward the 
defence that if any portion of the property possessed by him were con- 
sidered to be of the estate of Durga Shankar, having regard to the above 
facts he could in no wise be held responsible to pay the amount claimed. 

The surety Al-i-Nabi was examined, and he in his evidence, which 
has not been controverted, alleged that the property which belonged to 
Durga Shankar was still in the possession of his heirs, namely, Bbikari 
Shankar, Bishnu Shankar, Sarat Shankar, and Addiya Shankar, his 
brothers, [418] and Musammat Sarojini Debi, his widow. This evidence 
was as we have said, not controverted, and it shows that the property of 
Durga Shankar did pass under the compromise upon bis death into the 
hands of his brothers. 

Thefquestion, then, for our determination is whether or not the Court 
below'was right in exempting the brothers and nephew, defendants 3 to 
6, from the operation of the decree. It is contended on their behalf that 
the provision in the compromise which provided that on the death of any 
brother without male issue bis share shall go to the other brothers is 
repugnant to Hindu Law being repugnant to the ordinary rule of succes- 
sion to property and that the defendants 3 to 6 have nob been properly 
sued, inasmuch as they do nob represent Durga Shankar’s estate. It is said 
that the parties are governed by the Dayahhaga School of law and that 
the widow of Dui'ga Shankar is his heir, and, as such, entitled bo the estate 
of Durga Shankar. It is further contended that the provision to w'hioh 
we have referred above purports to be a transfer of a mere expectancy ^nd 
is in contravention of section 6 (a) of the Transfer of Property Act. We 
are of opinion that there is noforoe'in this contention. Durga Shankar was 
not dealing with an expectant inberosb in property. He and the other parties 
to the agreement of compromise were dealing with the property, which at 
the time belonged to them, and wo are unable to hold that a provision, 
whereby, upon a family settlement, such as this was, brothers agreed that 
upon the death of any of them without male issue the share to which he 
should be entitled, should go to the other brothers, is in contravention of 
Hindu Law, or obnoxious bo the provisions of the Transfer of Property 
Act. 

This is very ca<^e similar to tho oaso of Barn Nirunjan Singh v. Praijag 
Singh (1). In that case two or four brothers had disputes in regard to the 
property of their father. They entered into a compromise for themselves, 
and one of them also as guardian of his two minor brothers, whereby it 
was agreed that with the exception of certain trust property the estate of 
their father should bo divided equally between the four brothers, 
[419] with this provision superadded that “ if any of the brothers should 
die without any issue, then tho surviving brothers should succeed to his 
heritage in equal shares, none of thorn having any claim or contention 
ag ainst the other on the score of commensality of joint tenancy.” lb was 

(1) I. L. B. 8 Cal. 138. "* ”” 
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coatiended in that caso that this provision was repugaant bo Hindu Law 

and oould not theroforo bo onforced* MlTTEB and MaoIjEAN, JJ.i held 

that there was nothing in the Hindu Law which made such an agreeooenb 

iUegah The provision in the present ease is similar bo that which was 

uiviLi, considered in the case just cited, and we see no good reason lor disagreeing 

— ft views of the learned Judges who decided it. Defendants 3 -6 

^ L a iTg^ ought nob, therefore, to have been exempted from liability as representa- 

5=9 1, 0. 08B, tives of Durga Shankar. 

It may be that they have not received any portion of the assets of 

Durga Shankar, and it may be that they will not recover any porbion of 
bis assets ; bub if this be so, they will not be damnified by the decree 
which we propose to pass against them. These defendants are representa- 
tives of the deceased Durga Shankar within the meaning attached to that 
term by the Code of Civil Procedure. A representative means a person 
who in law represents the estate of a deceased person and includes any 
person who intermeddles with the estate of a deceased person. Section 6^ 
of the Code prescribes the mode of execution of a decree against such a 
representative. A plaintiff has a right to sue the representatives of his 
deceased debtor and bo obtain a decree against them, although it is nob 
proved that assets have come into their hands. It is sufficient to prove 
that there are assets of which they may become possessed. In case 
the existence of assets is nob denied. We, therefore, upon this question, 

overrule the decision of the Court below. , 

The oely remaining question is raised in the ^ " “7®.. 

oniv gror'ra of appLl ^hich has been pressed before us in argument js 

defendant is that one of the provisions of bSh 

inventory should be exhibited within a certain time, and that on a breach 
in\ oui^ory _ o began bo run as agamsb the sureties and 

of ‘'■•%‘=°“< 5 ,t.on of tbe '^f^‘'“®,3kthatthe date on which one of the 
the suit IS ‘ b °ken is the starting point from which limita- 

tion f Shankar in his lifetime failed to administer the 

IccfitTol the deceased. The bond itself, as we have pointed out, expressly 
line Hint the oblication undertaken in it was to remain in force until 
' ‘-ii nnifor (ulfiled the duties of tlio administration of the estate. 

S-o"bato If which had boon granted to him. Durga Shankar on ^ 

Tiiiv IQ03 Time did nob begin to run agamsb bho plaintiff uutil h 
" death and sfx y earl d” not elapse between the date of the death of Durga 

^‘^nhr^lel"%“e°^rSy;d\l-i.Nahi must be dismissed. Wa 

vary the doLce of the Court below, and wo give a decree to the ® 

for 4 891-8-0 against the defondants 1 and 2 as sureties, 3^** - 

by ttem iointly Id^overally, and against the defendants 3 -7. ‘o be satis- 

ttL out of an/ assets of Durga Shankar which have oeoie to or may bare^ 

after oome to their bands. The costs of this appeal will be . 

defendants 3—6. Tho=^e defendants and ’"agorae of the 

own costs in both Courts. In other respects we affirm the decree or 

Court below Decree valid. 
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[421] APPELLATE CIVIL. 


1911 
JAN. 25. 


Before Sir John Stanley^ Knight, Cheif Jtistice, and Mr. Justice Banerji. 


Mubarak-un-nissa (Defendant) v. Mansab Hasan Khan and 

ANOTHER (Plaintiffs).'*^ 

[26fch January, 1911.] 

Mahomcdiin law — Dower ^ Agreevicni between and wife as to satisfaction of 

wife's dower-^Construction of document — Mortgage — Mahabat.'* 


APFBIjDATB 

Oivili. 

88 A. 431= 10 
1. 0. 737=8 
A. L. J 206* 


A Mubammadaa made over to his wife, to whom a dower of Bs. 1,25,000 was 
due, certain property. In the deed of transfer it was stipulated (1) that the 
wife was to take possessioii of the property in lieu of her dower and enjoy the 
usufruct; (2) that ibe property was to revert to the husband if the wife prede- 
ceased biiQ, the dower debt beiog deemed to have been discharged; (3) that if the 
husband predeceased the wife the property was to become hers absolutely. 

Hrid that the transaction was neither a mortgage by oonditicnal sale nor a 
mahabatt but the wife obtained a right to enjoy the usufruct during her 
husband's lifetime, with the possibility of the interest developing into full 
ownership if the husband predeceased her. 


[Fol. 21 M. L. J. 958=(1911) 2 M. W. N. 412; Dist. 3 Pat. L. W. 232=43 I. O. 196 ] 


The following pedigree shows the relationship of the parties : 


r 


Mahmud Hasan 
Khan. 


I 

Maulud Hasan 
Khan, 
defendant 4. 


HAMID HASAN KHAN. 


Masnad Hasan Khan = 
Mubarak-un-nissa, 
defendant 1. 


I 


I 

Mamnun Hasan 
Khan, 
plaintifi 2. 


I 

Maujud Hasan 
Khan, 
defendant 5. 


1 

Mahbub Hasan 
Khan. 

I 

Mansub Hasan 
Khan, plaintifi 1. 


Mashud 
Hasan Khan, 
defendant 6. 


Masnad Hasan Khan transferred certain properties to his wife, the 
appellaab, by a deed of tasHa-nama, dated the 22nd of September, 1883, in 
which he admitted that Ks. 1,25,000 was due to her as dower. The tasfia- 
nama provided : — 


** That the property shall be put in possession of the wife in lieu of the dower debt 
with the conditions that during her lifetime she shall collect and enjoy the profits of 
all the properties in lieu of the dower debt ; that if she dies before the husband the 
dower debt shall bo deemed paid up, no matter whatever portion thereof is ceali?;ed by 
that time ; that the dower debt being deemed as satisfied, the properties shall revert to 
the husband; that in such a case the wife's possession shall be deemed lo be (one under) 
a bii makta theka\ that the annulment of this lease and the satisfaction of the debt 
shall be deemed from that time in the year of the wife's death in which she may make 
the last oolleobion before her death of any portion of the profits fr.>m any property; and 
that if the husband dies before the wife the properties shall be owned by the wife in lieu 
01^422] the dower debt remaining due at that time, no matter whatever amount it 
may be, and the husband's proprietary rights shall become extinct." 


On the 7bh of April, 1892, both husband and wife executed a deed 
whereby a greater portion of the property comprised in the tas}ia-nama 
was declared to be waqf. In the year 1898 Masnad Hasan Khan inherited 
some property from his mother, which, along with some other property, 


* First Appeal No 332 of 1907 from a decree of Aobal Behari, Sobordinate Judge 
of Shahjahanpur, dated the 9th September, 1907. 
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passed into the hands of the wife as the result of a compromise between 
the two, by which the wife was to bold the property affected on the terms 
of the tasiia-nama of 1883. except that a life-interest was given to him. 
On the 15th of August. 1903, the husband and wife executed a tauliat-nama 

appointing defendants 2 and 3 as mutawallia of the waqf property afto the 

88 A. 421=10 death of the wakifs. On the 9bh of September, 1903, Masnad Hasan Khan 
1. o'. '327—8 executed a deed of relinquishment in favour of his wife by which he relm- 
A. L. J. 206. quished the life interest reserved to him under the compromise, m favour 

of his wife. Masnad Hasan Khan died on the 1st of March, 

This suit was brought by the plaintitfs respondents for their share m the 
property left by Masnad Hasan Khan at his death, on the allegation that 

the deed of waq/ was invalid, and that the dower debt of the appeUant 

had been satisfied out of the usufruct of the property. The lower Co 
allowed the claim, holding the possession of the widow to be one analog- 
ouslo that o£ .. mortgagee. It further held that the v>cgj wa. an mvahd 
one. executed chiefly to defeat the claims of the heirs after the death of 
Masnad Hasan Khan. The defendant appealed. 

The Hon’ble Pandit Sundar Lai (with him Maulvi Muhammad 

^*^°^MasMd HasL Khan did nob leave any ghan 

By the taslla-uama of 1883 iu case of the death of Masnad ^m^riced in 

the transaction was to be treated as a sale of “o be due 

the deed in lieu of the amoueb of the dower that rni^ht * pe,ty 

then. It was au ordinary contract, and as a 

became the wife’s absolutely at the lime of the , , ^bole of 

both the husband and wife joined m “Tbey^^upplemented this 

the zamindari property for „uite £ 423 ] valid 

Vfaqfnama by the tauliat-nama of 1003. The w q Q " ^ thus 

and the heirs have no right to claim “ ^Xequently 

dedicated to pious uses. Thirdly. s ihiaot of arbitration pro' 

acquired by Masnad Hasan Khan f hu^and. and as 
ceeJings. the award only reserved a life mteres vvhat had 

he ofleebed a deed of relinquishment with '®^®'^®°®®, . . jQ him wbiob 

not formed part of the waqf of 1892. there ® between this 

the heirs could claim. On principle there the property 

and an ordinary sale. Either had bho obano objeob is the 

free in case the other died. In a conditional - perfectly 

payment of money. It is not so hero As ^ ‘'^®S bheh nephews is 
valid one. The fact that the executant wanted portion of the 

no argument against the validity of the deed o Sahih (D- 

property has been endowed ; Kaleloola Sahib v. ^ j^izamudm 

Delrops hanoo Begum v. Muzhurool Bug v. Puhra] 

Ditarag Mohapallur {i), Mahomed Ahianulla _ , • , v. 

Kundu (5). Dcoki Prasad v. InailuUah (6) and Luchmtput Sing 

was nothing to prevent the ^^^As froin ^ waqif’s 

Items for the support of their family. A waqf lu favour 
children is held to bo valid by somo writers . 


(1) (iS-Ji) 1 L. P. IB Mad. ‘iOl. 

(VI) (1B7&) 5 R. L. P. 1^7. 

(3] U8B8) 1. L. P. 12 Bom. 26i. 

(4) (1870) 12 W. P. 225*. 


(6) (1889) 1. L B IT Cf f ® 
(6J (1892) 1. L. B. 14 A}> “T®- 

(7) (1882) I. L. B. 9 CM. 172* 
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Tho Hon ble Pandit] Moti Lai Nehru (with him Habu Durga Churun 
Banerji and Maulvi Glmlam Mujtaba), for the respondents. 

The deed of 1883 created a usufructuary mortgage by way of condi- 
tional sale. The essence of a usufructuary mortgage is that possession is 
security for tho debt and not the property itself. A usufructuary mort- 
gagee has no right to bring property to sale. If a creditor is to pay him- 
self out during his lifetime, it would not prevent the transaction being a 
mortgage. The parties could make its termination depend on any contin- 
gency they liked. It could not be anything else. Both parties retained 
their life interest with the expectancy of an absolute interest in the event 
[424J of one surviving the other. Neither party, however, could enforce 
his or her right till after the death of the other. Here the case is stronger 
than that in Mussumat Bebee Bachun v. Sheikh Hamid Hossein (1). On 
the one hand there is a right to retain possession till payment— all that a 
mortgagee can do ; on the other there is a right to account— all that a 
mortagagor can claim. If the wife predeceased the husband, it was to 
be a zar^i-peshgi lease. If he died before the wife, she was to remain in 
possession. He did not part with his interest in prcesenti. He continued 
to bo tho owner of the property ; Khajooroonissa v. Rowshan Jehan (23. 

Having regard to Muhammadan law the transaction was a “mahabat.” 
Certain principles of Muhammadan law had to be borne in mind, (i) A 
transfer or disposition in prcesenti made in health (gift or sale or 
“mahabat”) was valid, (ii) A disposition which took effect after death in 
whatever form, was a bequest and valid only to the extent pf ^rd if 
made to a stranger and not valid at all if made to an heir without the 
consent of other heirs, (iii) A transfer in pr(jcsenti made on death-bed. 
had tho saine effect as a bequest, (iv) A transfer for inadequate considera- 
tion was ^ '* mahabat," *. c., it was a sale to tho extent of tho property 
covered by the consideration and a gift as to the excess, (v) Mahabat 
could bo so made as to take effect immediately or after death, (a) if im- 
mediately and not made on death-bed, it was valid, (fe) If after death, or 
immediately, but on death-bed it was valid only as to the property covered 
by consideration plus frds of the excess: if it was in favour of an heir 

it was wholly void. Here the wife was to become owner on death of 
husband in return for whatever was left due to her of the dower debt 
That balance could be in excess of the value of property or fall short of 
it. In the former case there was no “mahabat”, and she took possession 
of the whole, in the latter case it was a “mahabat”; Hidaya p. 258 
(Printed at the Haidri Press, Bombay) ; Kifaya. — A commentary on Hidava 
p. 289 ; Durrul Mukhtar, Part v. p. 667 (margin). Chapter of Emancipa- 
tion in (mortal) illness ; Buddal Mukhtar, p. 667 ; Hidaya (edn. as above) 
p. 267 ; Bailey's Hidaya. Book 52, Ch. 2, pp. 676, 685 

[426] Tho gift here was void Wilson's Muhammadan Law, sec- 
tion 313, page 332. It was not a gift in prcesenti, for the rights of the wife 
were nob bo be complete bill the death of tho husband. His case was that 
either it was a mortgage or a testamentary disposition : Saiad Kasum v. 
Shaista Bibi (3). Any disposition to take effect after death was a testa- 
mentary disposition. There was no present gift : the husband continued 
in possession. Ownership was nob to accrue to wife till bis death. Even 
a sale for full consideration was a testamentary disposition under Muham- 
madan law if it took effect after death. Bub the Muhammadan law did 


(1) (1871) 14 Moo. I A 877. 

(2) (1876) I. L. R. a Cal. 184. 


(3) N. W. P. H. C. Hop. 1875, p. 313 
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nob apply to sales in India. The value of the transacbion was to be deter- 
mined by ciroumstances as they prevailed at the time of death, it would 
be a sale if there was any dower due and it would be valid as the law 
governing sales was nob Muhammadan law. But if the dower due was less 
than the value o£ the property, it would be a gift as to the excess and the 
Muhammadan law of gifts would apply, provided, of course, it was to take 
effect after death : Wilson's Muhammadan Law, section 283, page 309; 
ibul.t section 285, page 310; Bailey’s Muhammadan Law, page 651. 

As to validity of the waqf it was no substantial dedication of the pro- 
perty. The Privy Council bad decided that point. There was no inten- 
tion that the interest should be paid. The case of Bamira Bibi v. Zubeda 
Bibi (1) only placed dower debt on footing of an ordinary contract. It did 
not award interest in all cases of dower debt. 

The Hon’blo Pandit Sundar Lai, in reply: — 

The word used in the deed was * * * (exchange). Property went in 
exchange for the debt. The wife acquired an interest in the property 
which was equivalent to a right of present enjoyment plus the right of 
ownership on death of the husband. It was a sale of property liable to 
bo defeated if she died before him. 

The question of "mahabat" did not arise. A present interest would 
be given to the wife which would not be the case in a “mahabat.” 

Stanley, C. J., and Banebji, J.,: — The suit out of which this appeal 
has arisen was brought by the plaintiffs respondent? for C426] possession 
of a share of certain property which originally belonged bo their deceased 
uncle, Masnad Hasan Kbau. They claim as his heirs the share bo which 
they are entitled under the Mubammadau law. They also pray for mesne 
proGts. 

Masnad Hasan Khan died on the Isb of March, 1903, leaving him 
surviving as his heirs, the lirst defendant Musammat Mubarak-un-nissa, his 
widow and five nephews’ two of whom are the plaintiffs. It is common 
ground that the dower of Musammat Mubarak-un-nissa was Rs. 1,25,000, 
and that this amount was due to her. In order to provide for the payment 
of the dower, Ma«=nad Ha^au Khan executed a document in her favour on 
the 2-2nd of September, 18S3, by virtue of which she is admittedly in 
poBse:,sioD of his estate. The construction of this document is the 
principal question to bo determined in this appeal. Whilst it is asserted 
in the plaint that the instrument wa', a lease granted to Mubarak-ua-nissa 
for the realization of her dower and that she is bound to surrender the 
property on her dower being discharged, it is urged on her behalf that she 
has acquired an absolute iDtere‘:t in the property undei the provisions of 
the document. The plaintiffs allege that she has loalizod the whole amount 
of her dower from the usufruct of the property, and they are therefore 

entitled to obtain possession of their •^hare. 

On tho 7th of April, 1892, Mubarak-ua-nissa and Masnad Hasan 

Khau jointly executed a deed of waqf in respect of a portion of the pro- 
perty, and by a later deed of the 15tb of August, 1903. they provided for 
the management of the waqt and appointed the second and third defendants 
as their successors in the office of mutawallis. It is asserted by the 
plaintiffs that this waqf is nominal and Getitious that Masnad Hasan Khan 
continued to be the owner of the property till his death, and that the 

wauf is also invalid under the Mubammadau law. 

Upon the death of Masnad Hasan Khan’s mother a reference to arbi- 
tration was made by him and Mubarak-un-nissa for the settlement of their 

' ^ a) (1910) I. li. B 83 All. 182. 
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claims in regard to the property inherited from the mobher. and an award ign 
was delivered by tho arbitrator on the lObh of Oobober, 1898. This was Jan. ae. 
made a rule of Court on the 30bh of November, 1893. Subsequently on the "T^ira 

9bh of September, 1903, Masnad Hasan Khan executed a deed of relin- " 

[427] quishment in favour of his wife. These transaobions are allOiied by 

the plaintiffs to be fictitious and collusive and made with a view to 33 A. *21*10 
deprive them of the property. 

The Court below has held that under the instrument of the 22nd of 
September, 1883,<aMa5nad Hasan Khan made a usufructuary mortgage 
In favour of his wife for the amount of her dower ; that the transaction 
was at least analogous to a mortgage ; that Mubarak-un-nissa was in 
possession in lieu of her dower ; that the waqf is invalid and that tha 
plaintiffs are entitled to possession on payment of the balance of dower 
due to Mubarak-un-nissa. It has accordingly made a decree in favour of 
the plaintiffs for possession of their share of the property (except movables 
and house property, in respect of which they abandoned their claim), on 
condition that they do pay to Mubarak-un-nissa their proportionate share 
of Es. 43,482 which it has found to be the balance of dower due to her. 


The defendant, Mubarak-un-nissa, has preferred this appeal. The 
plaintiffs have filed the connected appeal No. 2l of 1908 in which they 
question tho correctness of the finding of the Court below as to the amount 
of the dower due to the defendant. 

Tho decision of this appeal bingos mainly on tho construction of the 
instrument, dated the 22ad of September, 1 -83, mentioned above. That 
document was executed both by Masnad Hasan Khan and Mubarak-un- 
nissa. and the material port’on of it is thus translated : — 

“ In order to make arrangement for repayment of the dower debt 
and to shako off the liability of tho husband both in this and the next 
world, the husband and the wifo have made settlement as follows : — That 
is to say, all the properties detailed below, now possessed by the husband, 
shall be pub in the possession of the wife in lieu of the dower debt, with 
the conditions that during her lifetime she shall collect and enjoy the 
profits of all the properties in lieu of her dower debt ; that if she 
dies before the husband, tho dower debt shall be deemed paid up, no 
matter whatever portion bhoreof is realized by that time ; that the 
dower debt being doomed as satisfied, the properties shall reverb to 
the possession of the husband, that iu such case the wife's possession shall 
[428] be deemed bo be (one under) a btl makia thzka (lease for a fixed 
sum); that the annulmant of this lease an 1 the satisfaction of the debt 
shall be deemed from that time in the year of the wife’s death at which 
she may make the last colloobioa before her death of any portion of the 
profits from any property ; and that if the husband dies before the wife, 
the properties shall bo owned by the wife in lieu of the dower debt re- 
maining due at that time, no matter whatever amount it may be, and the 
husband’s proprietary rights shall become oxbinob." 

The scope of the doeumjnb is bbrse-foU : (1) the wife is bo bake pos- 
session of tho property in lieu of her 'lower anl enjoy the usufruct ; (2) 
the property is to pa'^s to the husband, if the wife predeceases him, 
and the dower debt is to be deem el bo be discharged ; and (3) if the 
husband predooeasos the wifo, she is to become absolute owner of the 
property, whatever may be the balance of dower due. It is claimed 
on behalfiot the wife that as her husband is dead, she has acquired 
the absolute ownership of tho property. Wc are unable to agree with 
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the Court below in the view that a mortgage was effected. The pro* 
perty of the husband was not made security for the wife's dower, and 
it was not pledged for the dower. The mere fact that possession was 
delivered to the wife did not create an hypothecation of the property for 
the amount of the dower. This, in our opinion, is the effect of the deci- 
sion of their Lordships of the Privy Council in the case of Mussumat 
Jlaekun v. Sheikh Hamid Hossein (1), and we do not think the 
learned Subordinate Judge has correctly appreciated it. Their Lord- 
ships observed : — The claim of Musammat Bobee Baobun to hold the 
property to satisfy her dower cannot be founded upon an original hypothe- 
cation of the estate for her dower — for such a right does nob arise 
under the Muhammadan Law as a consequence of the gift of dower, nor 
was there any agreement on the part of the husband to pledge hifi 
estate for the dower." In the document before us we fail bo find any 
provision which may be construed to be a hypothecation or pledge of »the 
property. The learned advocate for the respondent contends that the docu- 
ment must be deemed bo be a will. We cannot accede to this contention. 
[429] There was no disposition of the property bo take effect only 
after the husband’s death. Nor do we think the transaotion was o 
the nature of what is known in Muhammadan Law as muhahat. our 
opinion the property was, by the instrument in question, vested in Musam- 
mab Mubarak-un-nissa in prcesenti in lieu of her dower, subject to the 
condition that in the event of her predeceasing her husband it should go 
to her husband alone bo the exclusion of her other heirs. ® con- 

veyaoce which has not happened and to a condition the validity of which 
arc not called upon to determine. The interest ^ 

Mr. Sunday Lai aptly put it, a right to enjoy the usu ruofc of the property 
.luring the lifetime of the hushaud, which was to develope into full owner- 
ship on the happening of a contingency, namely, the death of the husband 
in the lifetime of the wife. That contingency having happened and the 
husband of Musammat Mubarak-iin-nisca being dead, she has become the 
absolute owner of the property and the plaintiffs as some of the heirs of 

her husband are not entitled to recover any portion of it from her 

fn this view it is unnecessary to consider whether the waqf creat^ 
by her is or is nob valid under the Muhanomadan uaw. Even if it is in- 
valid. the plaintiffs have no right to question it- 

Furlhormore by the deed of relinqui^^hment executed by Masnad 

Ha-an Khan on the 9bh of September, 1903, property of aescnptions 
was vested in Mubarak-un-nissa. The plaintiffs' suit must therefore faib 
We accordingly allow the appeal, set aside the decree of theiOour 
below and dismiss the suit with costs in both Courts. . 




(1) (1971) 14 Moo. I. A. 877. 
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[430] APPBIjIjATE CIVIL. 

Before Mr, Justice BxcJiards and Mr, J^istioe Tudball. 

Sheoraji {Defendant) v. Ramjas Pande and others {Plaintiffs.)"^ 

[26feh January, 1911.] 

A.et No. I of 1877 (Specific lielief Act), section 42— 77«ii2« Lav)-~Rever8ioner~~Suit for A. L. J. 494- 
declaTOtion of title — Cause of action-^Will niado by Hindu widow iti pos^^JSiou— 

•^Limitation, 

D, a separated Hindu, and bis son A died in 1891 on tbe same day, tbe fabbec 
dying first. A’s son, S M, died a week later, leaving bis mother H and bis 
gt 24 iidGQOtlioi M. Tho property Wfts tlicii tcootdod in tli 0 n&nies of M and Hi but 
M got possession, and in 1908 executed a will in favour of her daughter 8, 
reversioners of D brought a suit in 1908 for a declaration that tbe will would 
have no effect on their reversionary right. S set up her right to tbe property, 
ignoring that of H. Held that even during tbe lifetime of H, the plaintifls were 
entitled to institute a suit for a declaration only under the provisions of seo- 
tion 42, Specific Relief Act. 

Held, further that the suit was not barred by limitation. Mutations of names 
in M’s favour was more or less an equivocal act and might possibly have given 
a cause of action, but when in 1998 M. specifically declared that the heir to the 
property was B and S herself asserted her title, the plaintiffs acquired a cause of 
action sufficient to entitle them to sue. 

[Ref. 1912 M. W. N. 70=13 I. O. 4t9.3 

The parties bo this case were related in the manner shown in the 
subjoined pedigree : — 
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BHAGWAN DAT (dead). 

I 


Bam Ghatib (dead). 


Ramjas Mahabir 

(plaintifi). (plaintiS). 


1 

Aprup (dead). 
=]Mu3amtnat 
Hansa. 

I 

bbeomurat 

(dead). 


I 

Mahadeo 

(dead). 

I 

Bindraban 

(plaintiff). 


I 

Dudh Nath (dead). 
=Moti Rani (dead). 


I 

Musammat 

Bheoraji. 


Dudh Nath, who was separated from his brother Ram Gharib, died in 
1891, and his son Aprup died later on the same day. Sheomurat tbe grand- 
son died a week later. After the death of Sheomurat the names of Moti 
Rani and Hansa wore recorded [431] in respect of tho property of Dudh 
Nath. In 1908 Moti Rani made a will, in which she declared that Sheo- 
raji was the heir to the whole property in dispute. The surviving mem- 
bers of the other branch of tho family of Bbagwan Dat thereupon brought 

• Second Appeal No. 1009 of 1910, from a decree F. D. Simpson. District Judge of 
Gorakhpur, dated tho 20th of June, 1910, confirming a dooreo of Gokul Prasad, Subor- 
dinate Judge of Gorakhpur, dated the 18 th of May, 1909. 
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the present) suit asking for a declaration that the will of Moti Rani did 
nob affect the succession to the property after the death of Hansa, The 

instance (Subordinate Judge of Gorakhpur) decreed the claim 
and this decree was affirmed in appeal by the District Judge. Sheoraji 

r u ? High Court, the main ground of appeal being 

^at the plaintiffs could not sue for a declaration so long as Musammat 
Hansa was alive. 

Munshi Hctri bans Sahait for the appellant. 

The respondent was not summoned. 

Richards and Tudbald, JJ.: — ^The following pedigree will show the 
relationship of the parties : — 


BHAGWAN DAT (dead). 


Bam Gbacib (dead). Dadh Nath (dead). 

I =Moti Baci (dead). 


K I . I 

Bamjas Mahabir Mahadeo 

(plaintiff). (plaintiff'. (dead). 

I 

Bindtaban 

(plaintiff). 


1 

Aprup (dead). 
=:Musammat 
Hansa. 

I 

Sheomurat 

(dead*. 


I 

Musammat 

Bbeoraji. 


Tbe plaintiffs are the sons and grandson of Ram Gharib. The defen- 
dants are Musammat Sheoraji and Musammat Hansa. Tbe Court below 
finds that Ram Gharib and Dudh Nath were separate, that Dudh Nath 
died in the year 1891. that his son died next on the same day and that his 
grandson, Sheomurat, died a week after. These findings of fact are binding 
on us in second appeal. After the death of Dudh Nath, Aprup 
and Sheomurat, tbe names of Moti Rani and Musammat Hanea were 
recorded. In the year 1908, Moti Rani purported to make a [432j will 
declaring that Sheoraji was heir to the whole property in dispute. The 
plaintiffs then sued, amongst other things, for a declaration that the will 
did nob affeat their reversionary rights. Primarily the plaintiffs claimed 
actual possession on tbe ground that the family was joint, but this has 
been found against tbe pla'nbiffs. The main question which has been 
urged in the present appeal is as follows. It is said that, on the findings 
of the Court below, Musammat H insa is entitled to possession of the pro- 
perty according to Hindu Law for her lifetime. Neither Moti Rani nor 
Mu'^ammat Sheoraji have any title whatsoever, and accordingly Mr. 
Haribans Sahai, while admitting that plaintiffs would bo the heirs on the 
assumption that Musammat Hansa was now dead, argues they oannob 
bring a suit for a declaration of title against Sheoraji in respect of any- 
thing that she has done or pub forward in respect of the property, so long 
as Musammat Hansa lives. Section 42 of the Specific Relief Act is as 
follows : — 

‘*Any porsoa eotitlod to any legal obaraotec or to any tight as to any property 
may institute a suit against any person denying, or interested to deny, his title to suon 
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19ii 
JAN. 26. 


ohaiaotet ok right: and the court may in its dlsoretion make therein a deolaration that 
he is so entitled, and the plaintiS need not in such suit ask Iok any other relief.” 

Tho defendant, Musammafe Sheoraji, who is appellant here, in her 
written statement expressly alleged that Moti Rani was entitled to the 

property as heir to her husband, Budh Nath, who was the last male 

owner. She claimed that on the death of Moti Rani she had become sS A. 18(^= 
entitled to the property by right of succession to her father, and that the 9 1. 0 . 
plaintiffs had no interest whatsoever in the property. This contention ** 

necessarily includes a denial of Musammat Hansa’s right to possession as 
the mother of Sheomurat. In our opinion the case, unless there is good 
authority, is just one of those oases in which a suit for deolaration of title 
is not only permissible but also desirable. It may be that Musammat 
Hansa may live for a very long time. At her death it would probably be 
extremely difficult to produce the evidence which was available when tho 
present suit was instituted. There can be no doubt on the facts as found 
by the court below and on the allegation in the written statement of the 
appellant herself that she was a person who was denying or at least was 
[433] interested in denying the title of the plaintiffs as reversioners. A 
passage from Mr. Mayne's Hindu Law (7th edition, page 874) is quoted in 
support of the appellant’s contention. The passage is as follows : 

“But the mete fact that strangers are afleoting to deal with the property as their 
own without actual dispossession of ihe intermediate estate . . . gives no right 

of action against them either for a declaration of title or otherwise.” 








1 




Ifc is argued that although the plaintiffs might have brought a suit ^ 
against Musammat Hansa, they have no right to bring the suit against = 
Musammat Sheorajl. In the present case, as we have pointed out, the ; 
court finds that Moti Rani was in possession after the death of Sheomurat. 
Having regard to the fact that the father and the son died on the same 
day and the grandson died within a week, the probabilities are that the ^ 
finding is correct. The life estate of Musammat Hansa has been ignored 
by Musammat Moti Rani, and it is quite clear that it was being ignored ‘ 
by the appellant Sheoraji. She does not suggest from the beginning to 
the end of the written statement that Musammat Hansa had any right or 
title whatever to tho property. Under these circumstances we are clearly 
of opinion that the plaintiffs were entitled to institute a suit under the 
provisions of section 42 of the Specific Relief Act. 

The only other point that is raised before us is that the suit is barred 
by limitation. It is said that when ' Moti Rani obtained mutation of 
names and entered into possession the plaintiffs* right to bring the suit so 
far as it is a suit under section 42 of the Specific Relief Act arose, and as 
this was done in 1091, the suit is barred by limitation. In our opinion 
this plea cannot prevail. Mutation of names was more or less an equi- 
vocal act. It might possibly have given cause of action, but we consider 
that when in the year 1908 it was specifically declared by Moti Rani that 
the heir to the property was Sheoraji and when we also find that Musam- 
mat Sheoraji herself asserted this very title, the plaintiffs acquired a cause 
of action sufficient to entitle them to sue in 1908. In our opinion the 
appeal fails on both the grounds. We accordingly dismiss it. 





Appeal dismissed. 
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[434] APPELLATE ‘CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Qriffin. 

Chunni Lal [Defendant) v. Sikishan Singhand others (Plaintiffs)* 

[3 1 sfc January, 1911.] 

Mortgage^Mortgage of sir land^^Pur chase of proprietary rights by 77io)tgagee^^Suit for 
rede7nption-^ Amount payable by jnorigagor. 

Alter a usafruotuary mortgage of certain sir lands the mortgagee at an ano- 
tion sal© in exooution of a simple money decree purchased the proprietary rights 
in the mortgaged property, the mortgagor becoming an ex-proprietary tenant. 
On a suit for redemption being brought, hold that the mortgagee, having him- 
self broken up the integrity of his security, could not be permitted to oast the 
whole burden of the debt upon the ox- proprietary rights. Bisheshar Dial y. 
Bam Sarup (1) referred to. 

The facts of this case were as follows : — 

Certain plots of sir land were mortgaged with possession by the 
plaintiffs' ancestor to the defendants’ ancestor in 1881 for Rs. 1,300. In 
1888 the zamindari rights, including the sir, were sold at auction and pur- 
chased by the defendant. The plaintiffs sued for redemption of the mort- 
gage. The first court held that the effect of the sale was to leave the ex- 
proprietary rights of the plaintiffs liable for part only of the mortgage debt, 
and allowed them redemption on payment of a proportionate part of the 
mortgage money. The lower appellate court upheld that decision. The 

defendant appealed. . , t ^ 

Mr. B. S. O'Conor (with him Munsbi Qokul Prasad), ior the appel- 
lant, contended that on sale of proprietary rights in the sir the mortgage 
attached to the newly-acquired rights of ex-proprietary tenancy and a 
new security having been substituted the plaintiffs could not redeem 
except on payment of the entire amount of the mortgage money ; Sham 

Munshi Guhayi Lal, for the respondents, submitted that the rights 
of an ex-proprietary tenant were part and parcel of the proprietary rights 
which under the law were secured to a person who lost his str land . 
Bhawani Prasad v. Ghulam Muhammad (3). The principle applicable 
was that laid down in Bisheshur Dtal v Ram Sarup (1). 

Stanley. C. J., and Gbiffin. 

suit for redemption of a mortgage made in 1881 by the tMSJ 
plaintiffs' predeLssor in interest. By the mortgage in smt certain 
spooiLd plots, aggregating an area of 191 bigbas, wore mortgapd a, 
security for the lotn of Bs. 1.300, The lands were described as the Sir 
holdings of the mortgagor. In the year 1888 the defendant, appellant in 
this Court? at an auction %ale in execution of a simple money decree. 
Durobased the proprietary rights in the property in suit. The plaintiffs in 
thU suit seek to redeem the mortgage of 1881. The courts below haje 
renelled the contention of the defendant appellant that the whole burde 
of hhe mortgage debt should bo thrown upon the ox-propnetary rights now 
held by the mortgagor. They bold that the mortgagor’s ex-proptie ary 
interest was still liable for a share of the mortgage debt propottionat 

^Jond Appoj.1 Ne. 12SJ of 190'J from a dootoo of Jagat Narain, Additjonal 
Judge of Aligarh, dated tho 18lh of November, 1909. oooDrmiug a decree of Muham 
mad Shafi, Subordinate Judge of Aligarb» dated tbe 25th of January* ly y. 

(1) (1900) I. L. R. 22 All. 284. (8) (1895) I. L. B. IB All. 121. 

(2) (1902;!. L. B. 24 AU. 638. 
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the value of the ex-proprietor's rights vested in the mortgagor. The first 
Court held that the plaintiffs should pay one-fourth of the mortgage 
money in order to redeem the ex-proprietary tenures. The lower Appellate 
Court upon appeal by the defendant has in its decree affirmed decision of 
the Court of first instance. 

The ground taken in appeal to this Court is that after the sale in 1888 
of the mortgagor's proprietary rights in the property in suit the burden of 
the mortgage debt continued upon the rights which still remained to the 
mortgagor, namely, his ex-proprietary rights in the land formerly held by 
him in the sir. The contention advanced on behalf of the appellant is that 
there has been merely a substitution of security. 

It appears to us that the view taken by the Courts below is a correct 
one. What was mortgaged in the year 1881 was the mortgagor’s right as 
proprietor in the mortgaged property and further his rights to occupy the 
plots specified in the mortgage as sir holder. In the year 1888, the 
defendant, appellant to this Court, acquired at auction sale, the proprietary 
rights of the mortgagor. The defondant appellant has by his own act 
broken up the integrity of his security. He cannot now be permitted to 
oast the whole burden of the mortgage debt upon the remainder of his 
security. The principle of the ruling in Bisheshur Dial v. Bam Sarup (1) 
is applicable to the present case. It has not been shown to us that the 
amount assessed by the Court [436] below as the proportionate share 
which the ex-proprietary rights should bear to the mortgage debt is 
erroneous. We dismiss the appeal with costs. 

Appeal dismissed. 


33 A* 436 (=9 I. C. 476=:8 A. L. J. 216). 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Griffin. 


Kehbi Singh and others (Plaintiffs), v, Chunni Lad 

and another (Defendants) * 

[31st January, 1911.] 

Hindu laiO’^Mxiakshara — Joint family property — Mortgage by father — Hons not made 
parties to suit for sale on mortgage^^Hale under the decree-^Suit by sons to redeem 
their interests. 

Where ancestral property belongiug to a joint Hindu family has been sold in 
execution of a decree for sale on a mortgage executed by the father the sons 
cannot maintain a suit for redemption of their interests in the property sold 
upon the ground solely that they had not been made parties to the suit of the 
mortgagee, not is their position affected by the fact that the auction- purohager 
la the mortgagee. Debt Singh v. Jta Uarn (2) Lai Singh v. Pulandar Sinah 131 
and Balwanf Singh v. Aman Singh U) followed. Ram Prasad v. A/un Mohan 
(5) dissented from. Ram Noth Rai v. Lachhman Rat (6j referred to. 

C^ol : 12, I. C. A. L. J. 9’22 ; 37 I. C. 833=1 Pat. L. \Y. 197=1917 Pat lift- 

Ref. 68 I. 0. 283.] 

The faotis of this case were as follows : — 

One Man Singh executed a usufructuary mortgage of certain pronertv 
on the 15hh of February, 1864, in favour of one Bhim Sen, who was the 


AT- Appeal No. 700 of 1908, from a decree of H. J. Bell, District Judeeof 

confirming a decree of Muhammad Shall, Subordi- 
Batfl Judge of Aligarh, dated the 2nd of September, 1^07. 

(4) {1910) I. D. R. 38 All 7. 


(1) (1699) I. L. R, 22 All. 284. 


(2) (1902) I. Ij. B. 26 All. 214 
(«) (1906) I. L. R. 29 All. 182. 


(6) (1908) I. L. R. 30 All. 268. 
(6) Weekly Notes, 1899, p. 27. 
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1911 ancestor oi the respondents. Subsequently, on the 10th of February, 1878, 
Jan. 81. ho executed a simple mortgage of the same property in favour of Bhim 
— Sen, Again, on the 11th of February, 1878, he executed a simple mort- 
AFP^IpATB gage in favour of one Bijai Pal Singh. Bijai Pal Singh instituted a suit on 
* loot- of his mortgage and obtained a decree for sale against the sons and 
88 &. 486= widows of Man Singh on the 29bh of February, 1884. In execution of 
9 1. 0. #76=8 this decree the property was sold on the 20bh of December, 1888, to Ram 
Jl. Id, J. 216. ^ Bhim Sen. The sons of Bhim Son obtained a decree for 

sale on foot of their mortgage of the lObh of February, 1878, on the 9bh 
of June, 1885, and at a sale hold in execution of that decree purchased the 
property. The suit out of which this appeal has arisen, was instituted by 
the[4373 plaintiffs appellants, who are the grandsons and one great-grand- 
son of Man Singh for redemption of the mortgage of the 15bh of February, 
1864. In their plaint the plaintiffs refer also to the mortgage of the lObh 
of February, 1878. They do nob anywhere allege that Bijai Pal Singh, 
who obtained a decree on foot of the mortgage of the lObh of February, 
1878, bad any notice of the interests of the plaintiffs at the time of the 
institution of the suits by them for sale on foot of their mortgage. 

Both the lower Courts dismissed the suit. The plaintiffs thereon ap- 
pealed to the High Court. 

Munsbi Gulzari LaU for the appellants. 

Mr. B. E. O' Conor and Munshi Qokv.1 Vrasad, for the respondents. 

Stanley, C. J., and Griffin, J. — The weight of authority militates 
against this appeal. The facts are these : — One Man Singh executed a 
usufructuary mortgage of certain property on the 1^^“ February, lot)4i 
in favour of one Bhim Sen, who is the ancestor of the respondents. Sub- 
sequently. on the lObh of February, 1878, he exeejited a simple mortgage 
of the same property in favour of Bhim Sen. Again, on the 11th of Feb- 
ruary, 1878. he executed a simple mortgage m avour of one Bijai Pal 
Singh. Bijai Pal Singh instituted a suit on ioob ot his mortgage and 
obtained a decree for sale against the sons and widows of Man Smgh o„ 
the 29th of February, 1884. 1° o’^ecution of this decree the ^operty was 

crtH on the 20bh of December, 1888, to Ram Lai, a son of Bbim Sen. The 
p T 3 U' Qor, oKfainad a decree for sale on foot of their mortgage of 
thriOth of Februar^! 18^8. on the%t^ of June. 1885. and at a sale held 
Avo^^ntinn of that (lecroe purchased the property. The suit out of which 
H it; nnnaal has arisen, was instituted by the plaintiffs appellants, who are 

be grandsoo: a"d one great-grandson of Man Singh for 
the gran February, 186i. In their plamt the plaintiffs 

rX'aF^o the mortgage of the 1^ February 1878. They do no 

rnvwhero allege that Bijai Pal Singh, who obtained a decree on oot of 
tlm mortgage of the lObb of February. 1878. bad any notice of the '“‘erests 
of the plaintiffs at the time of the institution of the suits by the 

sale on foot of their mortgage. 

[438] Both the lower Courts have dismissed the 
This appeal has. therefore, been preferred, and the conten^^^^^ 

case of Bam Prasad v. Man Mohan. — — 

(1) (1908) LL. B. 80 AU. 266. 
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la Dehi Singh v. Jia "Ram (i) a. Full Bench of fehis Gourb, of which 
one of us was a member, held that where property belonging bo a joint 
Hindu family has been sold by auction in execution of a decree obtained 
upon a mortgage of such property executed by the father of joint family, 
it is open bo the sons bo sue for the recovery of their shares in the pro- 
perty so sold, if they were not made parties to the suit in which' the decree 
against their father was obtained, provided that the mortgagee had at the 
time of suit notice of their interests in the property^ bub that their suit 
must be based upon some ground which under the Hindu Daw would free 
them from liability, as sons of a Hindu joint family, to pay their father's 
debts and that, a sale once having taking place, the sons cannot succeed 
in a suit to recover the property eold upon the sole ground that they were 
not made parties to the original suit. 

Again, in “Lai Singh v. Pulandar Singh (2) a Bench of this Court, 
of which one of us was also a’member, held that where ancestral property 
of a joint Hindu family has been sold in execution of a decree upon a mort- 
gage executed by the father, no suit for redemption of their interest is 
maintainable by the sons upon the mere ground that they were nob made 
parties to the suit under the decree in which the ancestral property was 
sold. 

Again, in the case of Balwant Singh v. Aman Singh (3\ our bro- 
thers TudbAIjTj and Chamier held, following the ruling in Dehi Singh 
V. Jia Ram (1), that after a sale of joint family property in execu- 
tion of a decree passed upon a mortgage executed by a father his sons are 
nob entitled to sue to recover [4393 their shares in the property merely 
on the ground that they were nob parties bo the suit brought by the mort- 
gagee. In this case, -Ohamier, J., in his judgment observes that "until 
December, 1907, there was an undisturbed current of authority to the 
effect that after a sale of joint family property has taken place in execution 
of a decree passed upon a mortgage made by a father, the sons are nob en- 
titled to sue to recover their shares in the property " upon the ground 
mentioned above, and that " they cannot sue to redeem the property or 
their interest in the property merely upon that ground. ” The learned 
Judge further remarks that the same rule was followed "whether the auc- 
tion purchaser was a stranger or was the mortgagee.” 

The only case to which we have been referred which lends colour to 
the contention of the learned vakil for the 'appellants is the case of Ram 
Prasad v. Man Mohan (4). In that case Aikman and Karamat Husain, 
JJ., in a suit in which the mortgagees under a mortgage of joint family pro- 
perty, executed by tbe father alone had sued for and obtained a decree for 
foreclosure, the sons and grandsons nob having been made parties bo the 
suit, although the mortgagees had knowledge at the time of the institution 
of the suit that there were sons and grandsons jointly interested with the 
mortgagor in the mortgaged property, held that the sons and grandsons 
were not precluded from instibubin:* a suit for redemption. The learned 
Judges, in commenting upon the decision of the Full Bench in Dnhi Singh 
V. Jia Ram (1), directed attention to the fact that in bhab case the sons 
sued to get back from innocent purchasers their share of the family estate, 
and they refer to passages in the judgments as showing that stress was 
laid upon the fact that the plaintiff wished to oust innocent strangers. 

(1) (1903) I. L. R. 25 All. 214. (3) (1910) I. L. R. 33 All 7 

(2) (1905) I.L. B. 28 All. 102. (4) (1908) I. TJ. R. 30 All. 2'56. 
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Ib appears to us that the fact that the defendants in that ease wore 
sbraneers was not a governing factor in i^he case. It seems to us to be im- 
material whether the purchaser at a sale is a stranger, or is the mortgagee 
himself. We may point out also that the learned Judges who decided Bam 
Prasad v, Han Mohan (1) laid stress on the fact the defendants had 
knowledge [440] of the plaintiffs’ intetest and did not make them parties 
to the suit for foreclosure. As to this we may observe that it lay upon 
the plaintiff seeking to redeem to allego and prove that the defendants 
who purchased at a sale in execution of a decree, had notice of the plain- 
tiff's intere~t*=. 

In Ram Nath Bai v. Laohhman Bai (2) ib was held by STRAcnEY, 
C J . and Knox. J., that where sons in a joint Hindu family come into 
court socking to get rid of the effect as against their interests in the joint 
family prop»rtv of a decree on a mortgage executed by their father obtained 
in a suit bo which they were not made parties, the burden of proof lies on 
them to estnhlish that the mortgagee, when he brought the suit, had noHce of 
their interests in the mortgaged properly. In the present case the mortgagors 
do not allege that the debt contracted by their ancestor, Man Singh, w^ a 
debt contracted for any immoral or illegal purpose. They do nob allege that 
the plaintiffs in the mortgage suits in which the property was sold had 
notice of their interests, and there was no evidence adduced to establisn 
that tbev had any such notice. Under these circumstances and m view oi 
the weight of the authorities of this Court we think that there is no force 
in this appeal. V/o dismiss it with costs. 

Appeal dismissed. 


33 A. 440 f=9 I. C. 475=8 A. L. J. 244). 

appetjLATE crviE. 

Before Ur. Justice Sir George Knox and Ur. Justice Banerji. 

Tirbeni Sahat and others {Defendants) v. OoKUL Prasad 

AND another {Platnitusl 
[31‘^t January, 1911.] 

,v xf rrr / (riiiited Provinces Lfiiul Revenue Act), iechon 

:t {Loml) 1^0. Ill of lOai ^ s’ mahul allotted todefeyidantsandadtffer- 

ent plot to pletni ff amin a plot bolongmg to the delendants waa 

By a two plots belongiag to the pUintifi were allotted to 

aUoted to the hat no aJit would lie in a oivil court to rectify thia error. 

)^;sUa1rPrlVn.l Mai ,3) disti.gaishea. 

Ret: 25 I. G. 177=1‘^ A Tj. J. 112G.I 

The facts of this case were as follows : — 

, • nfTc hrouebt a suit for a declaration that they were 

^llT”Tbov a\lc-ed that on tbe application of defendants 1-3, oertam 

. p.r.t Appovl No. 92 o. 1910, fro.n au order o£ Banko Bahari Dal. Bubordmate 

t: b r: .'r ■ .3, week., Notee. 1900. p. U. 

(•2) Weekly Notoe, 1899, p. 27. 
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No. 43/1 as belonging to them. One of the pleas in defence was that the iQ±i 
suit was not cognizable by the Civil Court. The Court of first instance, Jan. 19 . 

relying on section 233 (fc) of Act No III of 1901, dismissed the suit. The 

lower Appellate Court reversed the decree on the ground that the plaintiffs* 
paiti not having been the subject of partition, the suit was maintainable 


in the Civil Court and remanded the case to the first Court for disposal of 83 A. 440=8 
the suit. The defendants appealed to the High Court. 8 h 0. 475= 

Babu Sital Prasad Ohose, tor the appellants, submitted that it was ® ^‘ ^‘ ^* ^*** 


immaterial whether or not the plaintiffs had applied for partition. Sec- 
tion 233 (&) of Act HI of 1901 clearly barred the suit. Ho relied on 
Jagannath v. Ttrbeni Sahai (1). 


Munshi Qohul Prasad, for the respondents, contended that in parti- 
tion proceedings the defendants’ application was that the pattis which 
belonged to the applicants should be made into one mahal. The plaintiffs 
who owned a separate patii were not made parties to that application. 
This fact distinguishes the present case from the case in I. L. R., 31 All., 
41. The land in dispute nob having been comprised in the paitis which 
were the subject of partition, section 233 (J!c) was not applicable. He reli- 
ed on Kishen Prasad v. Kadher Mai (2^ 


Babu Sital Prasad Ghose was not called upon to reply. 

Knox and Banerji, J J. : — This appeal arises out of a suit brought 
by Gokul Prasad and Musammat Gangoli, plaintiffs respondents in this 
Court. They began by stating that in the mahal there was a separate 
patii of theirs, which had been in tbeir proprietary possession, and that it 
had all along been included in a separate lot and had no connection with 
other pattis. In 1905 certain of the appellants who were owners of some 


pattis in the same mabal applied to the Revenue Court to have their 
[442] pattis formed by partition into a single patii. The other pattidars 
made similar applications. The plaintiffs, however, abstained from the 


proceedings, as they were not intore^'ted in them, and took no part in them 
from beginning to end. Before the partition had been confirmed and 
when tho lots were prepared, they found that a certain plot bearing 
No. 43/1, which was actually in the defendants’ proprietary possession, bad 
been included in the lot of the defendants, and plots Nos. 43/3 and 43/4 
had remained in the plaintiffs’ lot as before. After that the Court Amin 


made a mistake in the preparation of tho map. He coloured plot 43/1 
with the colour of tho plaintiff’s lot and plots 43/3 and 43/4 with the 
colour of the defendants’ lot. In October, 1908, as the various lots were 
pointed out on the spot, the plaintiffs became aware of this mistake. 
They then applied to the Revenue Court to have this mistake corrected, 
bub their petition was struck off by the Collector on the 7th of June, 1909, 
with the remark that such a mistake could be rectified by a Civil Court. 
Hence the present suit for a declaration that- the plaintiffs are in possession 
as proprietors and zamindars of plots 43/3 and 43/4, and that they are 
comprised in their lot and paiti and that the defendants have no concern 

with these plots. They had also an alternative prayer for recovery of 
possession. 


In the written statements, among other pleas, a plea was taken that 
the suit as brought could not be entertained by a Civil Court. The Court 
of first instance accepted this plea and dismissed the suit, bolding that 
section 233 (&) of the Revenue Act was a clear bar. Before the lower 
Appellate Court, the plaintiffs contended that the partition proceedings 

(1) (1908) 1. D. B. 91 All. 41. (2) Weekly Notes, 1900, p. 11. 


A V— 38 


297 


S3 All. 443 tNDiAi^ fiiea oodbt bbpobxb [Vol. 

i 9 ll could nofc bar the civil suit. That Court recorded the following finding: — 
JAN. 18. “ The record of the partition proceeding which was sent for by this court 

shows that the appellants’ paiti was nob the subject of partition, and 
^^herefore, with reference to the ruling in Kishan "Prasad v. Kadher Mai (1), 

' I find th^t the suit is cognizable by the Civil Court.” 

33 A. 440=^9 In appeal before us the contention is again raised that the suit is not 
1. C. 475=^ cognizable by tho Civil Court. We think that this contention is well 
A.L. J.2 'founded. It is admitted that at the time [443] when partition was 

completed and was finally confirmed, the whole mahal was divided into 
separate patiis^ and the plots in suit were taken out of the plaintiffs' patti, 
and one of them allotted to the defendants and the second to the patti of 
Jagannath. In place of these plots, plot 43/1 was allotted to the plaintiffs’ 
paUi. This is a matter which is entirely within the jurisdiction of the 
Bevenue Court, and by section 233 (ft) of Local Act III of 1901 no suit 
or other proceeding can be instituted in the Civil Court with respect to it. 
The case which has been relied upon by the lower Appellate Court is 
clearly distinguishable. In that case land belonging to a different mahal 
bad bean taken from tho mahal and added to tho mahal under partition. 
Tbe case differs toto coelo. We decree the appeal, set aside the order of 
the Court below, and restore tho decree of the Court of first instance with 
costs in all Courts. 

Appeal decreed. 


35 A 443 (=9 I. C. 498 =8 A. L. J. 220 ) 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice and Mr. Justice Griffin. 

Durga Dai' and others {Plaintiffs) v. Gita and others {Defendants).* 

[1st February, 1911. 

llmdulaw-Hindii viidow-NaUtre of alaU hcU by two widows iMcKed<,.g jointly- 
Power to partition. 

Whatever limitationa there may be upon the power a-Jionafcion of one oi 
two nindu widows suooeedi^^ to^V^Qvent them 

flRoi'trnff a nlrti^on^o/suoh estate. Musat7imai Sundar^. Uusammni Parhaii 

r followed. Ram Ptyart w. 

MuuLid Vk) dt^ Pgaiabod. Bhugwandeen Doobey v. Myna Dace (6) and Qnja^ 
pnlMNiM^^ V. Onjapathi Badhamani (H) retertod to. 

[Diet. 68 I. a 989=20 A. L. J. 780,] 

'Fttt? of this case were as follows . 

One Bidya Bam died leaving two widows. Gita and Mulo The two 
c rtintw succeeded to the property left by Bidya Bam. Mulo made 
ro sbarffn tL properby bo bhe plainbiffs. Durga Dab and b.s 
Drl^fcbef on 7bb February. 1908. Tbe plaiirbiffs made an 

annliodtion for mutation of [444] names but the application was ^^^misse 
the objection of Musammat Gita. The plaintiffs thereupon brought 
this suit on tho basis of the gift for a de olar ation of their right in 

^SecoDd^Ppeal No. 160 of 1910 from a decree of B. J. DaUl. 

ShaUiahanpar. dLed tho 6th of Doosmber, 1900. '^ovocsiag a decree of p 
Mukorji. Mun‘ 5 if of Biaauli, dated the 28th of August 1909. 

IS Si JS;. 

(3) (1899) 1. ti, B. 23 Mad. 604. 
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zamindari portion of the property and for possession of a moiety o£ a 1911 
house by partition. The plea in defence, among other things, was that Pab. 1. 
the transfer in favour of the plaintiff was void and inoperative. The . 

Munsif found in favour of the plaintiffs, and deoreed the suit. The defen- ojvii.. 

dants appealed to the District Judge, who, holding that a oo- widow could 

not alienate the share even for her lifetime, dismissed the suit. The 83 A. 493=9 

plaintiffs appealed. , a ‘ l 

Mr. Abdul Baoof, for the appellant, contended that a Hindu co-widow "• * 

was perfectly competent to alienate her interest in her husband's pro- 
perty in whatever way she chose to enure at least for her lifetime. Ha 
submitted that the case of Bam Piyari v. Mulchand (1), relied upon by 
the lower Appellate Court, proceeded upon a misconception of the ruling 
of Their Lordships of the Privy Council in Bhagtoandeen Doobey v. Myna 
Baes (2). Moreover, it was clearly distinguishable from the present case. 

In MusamTnat Sundar v. Musammat Parbati (3) the Privy Council 
clearly held that a partition like the one claimed in the present case could 
be allowed. He also relied on Kanni Ammal v. Ammakannu Ammal (4) 

and Vadali Mamidigadu v. Kotipalli Ramayya (.5). 

Babu Sital Prasad Ghose, for the respondents, submitted that the case 
in I. L. R. 7 All. 114, was absolutely indistinguishable from the present 
case. The case in 11 Moo. I. A. 487. was an authority for the pro- 
position that a suit for partition like the present could not be entertained. 

In the case in 16 I. A. I86. Their Lordships of the Privy Council were 
dealing with a case in which the widows had nothing more than a posses- 
sory title, not with a case like the present in which the widows claimed 
to be in possession for their lives by rights of inheritance to their deceas- 
ed husband. In a case like the present the estate was of the widows 
and was a joint estate, and neither of them could alienate her own share 
in the property without the consent of the [ 445 ] other. The Madras case 
relied upon by the other side could not be regarded as authority where 
there was an authority to the contrary of this Court in I. L, R. 7 All. 114. 

Mr. Abdul Baoof, was not called upon to reply. 

Stanley, C J., and Gbiffin, J.: — One Bidya Ram died, possessed of 
a 20 biswas mabal in mauza Sarah Banslia, and also a house and two in- 
closures situated in the same village. He died about 30 years ago, leaving 
two widows, namely, Musammat Gita and Musammat Mulo, who thereupon 
became entitled to his property to the extent of Hindu widows’ estates. 

Musammat Mulo on the 7th of February, 1908, executed a deed of gift of 
her entire share in the property in favour of the plaintiffs. The plaintiffs 
applied in the Revenue Court for mutation of names in respect of the 
zamindari property and also sought delivery of possession of a share in the 
house by partition. Musammat Gita objected to the mutation applied 
for and refused to deliver up possession of any portion of the house or to 
allow partition of it. It is stated and not denied that Musammat Gita 
also executed a deed of gift in favour of the defendant Sri Ram not merely 
of her share of the property but of the entire zamindari property and 
the house and its enclosures. 

The suit out of which this appeal has arisen was instituted by the 
plaintiffs for the purpose of obtaining a declaration that under the deed of 
gift to them of the 7th of February, 1908, they are entitled to 10 biswas 


(1) (1884) I. L. B. 7 All. 114. 

(3) (1867) 11 Moo. I A. 487. 
(3) (1889) li. B. 16 I. A. 186. 


(4) (1899) I. L. B. 23 Mad. 604, 

(5) (190i) I. L. B. 26 Mad. 334 
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oub of bhe 20 bis^yas mahal in quesbion and of having a partition of the 
house and the inolosures. 

The Court of first instanoa gave a decree to the plaintiffs, but upon 
appeal the learned District Judge set aside the decree of the Court below 
and dismissed the plaintiffs' claim on the ground that Musammat Mula 
had no authority to part with her life interest in any portion of the pro- 
perty without the consent of her co-widow. The learned Judge in the 
judgment observes as follows : — 

“The ruling in the oase of i^am Piyari Mulchand (1) is supportei by the 
authority of the Privy Gounoil and has not so far been overruled. It may appear 
strange that a co-widow can't part with her life interest in a property held jointly 
with other co widows, but such is the enunciation of the law. 1 do not believe 
that Mr. Mayne is correct in stating as a general rule of law that *it [446] his been 
held that a widow can alienate her life interest as against her oo-widows juet as ehe 
can against her reversioners'." 

Mr. Mayne’s statement of the law on the subject is to be found in 
paragraph 564 of his work on Hindu Law, at page 752, 7th edition. Ib 
runs as follows : — ■ 

“ Where several widows hold an estate jointly, or where one holds as manager for 
the others, each has a right to her proportionate share of the produce of the property, 
and of the benedts derivable from its enjoyment. And the widows may be placed in 
possession of separate portions of the property, either by agreement among themselves, 
or by decree of Court wherefrom the nature of the property, or from the conduct of the 
co-widows, such a separate possession appears to be the only efleotual mode of securing 
to each the full enjoyment of her rights. But no partition can bo edeotod between 
them, whether by consent or by adverse decree, which would convert the joint estate 
into an estate in severalty, and put an end to the right of survivorship." 

There are two objects which may be attained by partition. The one 
is to get lid of the right of survivorship in joint property, and the other to 
obtain a division of the joint property for the purpose of more convenient 
enjoyment of it without affecting any right of survivorship and without 
creating aright in the estate in severalty. It is clear that one of two 
widows cannot either by agreement, or by recourse to law, obtain a parti- 
tion of joint property which will prejudice the right of survivorship of her 
co- widow or the rights of the reversioners after the death of the survivor 
of the widows. But the question before us is whether or not a donee of 
one of two widows can obtain from the Court a decree for partition of joint 
property which will have effect during the lives of the widows. Accord- 
ing to Mr. Mayne such a partition may be carried out. 

The case of Ram Piyari v. Mulchand has been strenuously relied 
upon as a ruling which supports the contention of the respondents that 
there cannot be a partition between widows of a deceased Hindu which 
will be effectual during their joiut lives. The facts of that case shortly 
stated are these : — One Badri Dayal was the owner of a house. He died, 
leaving two widows, Cbandan Kunwar and Earn Piyari, and a daugh- 
ter by name Cbandan Kunwar. On the death of Badri Dayal, his 
estate passed to his widows, between whom there had been no 
partition. On the 29bh of November, 1892, Cbandan Kunwar sold 
the house to Mulchand, but Mulchand did not succeed in obtaining 
1447] possession of the property and he, thereupon, on the 28tb of May, 
1883, sued his vendor and others for possession of it. He did not implead 
Musammat Earn Piyari, but she was made a defendant at her own 
request. The claim of Mulchand was to obtain possession of the entire 
house. MaHmOOD and D utbqit, JJ., held that one of the widows was 

(1) (1884) I. L. R. 7 All. 114. 
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not oompetent to alienate the property whioh she bad so derived from her 
husband without the consent of the other even for purposes of legal 
necessity. The learned Judges quote several rulings of their Lordships of 
the Privy Council, and amongst others the ruling in Bhagwan Deen 
Doohey v. Myna Baee (1), as supporting the view taken by them. In that 
case Their Lordships stated the law as follows : — 

*'The estate of two widows who take their husband's property by inheribanoe is 
one estate. The tight of survivorship is so strong that the survivor takes the whole 
property to the exclusion of daughters of the deceased widow. They are, therefore, in 
the striotest sense oo>paroeners, and between undivided oo-paroeners there can be no 
alienation by'one without theoonsent of the other." 

This passage from Their Lordships* judgmenb is quoted as authority 
for the proposition that between co -widows there cannot be partition, nor 
can one widow alienate her share for her life without the consent of her 
co-widow. It appears to us that what was intended by Their Lordships 
by the word alienation in the passage, which we have quoted, is alienation 
of the absolute interest in property and not the alienation of a widow's 
life estate. Referring to Bhagtvan Deen v. Myna Baee, Their Lordships in 
the subsequent case of Gajapaiki Nilamani v. Gajapathi Radhamani (2) 
carefully guard themselves against czLpressing any opinion as to the right 
of Hindu widows to partition property whioh has devolved upon them for 
life. They say: — 

*' Therefore, their Lordshipj, guarding themselves against being supposed to affirm 
by this order that either widow has power to dispose of the one-fourth share of the 
estate allotted to her, or that they have any right to a partition in the proper sense 
of the term, are not disposed to vary the form of the order under whioh one fourth of 
the profif-s of the estate will go to each widow during their joint lives, their respective 
rights by sucvivorshtp and otherwise remaining unaffected. ' 

It appears to us that the decision in Ram Piyari v. Mulchand is not 
an authority for the proposition which has been contended for by the 
learned vakil for the respondents. 

[448] Now turning to the case of Musammat Sundar v. Musammat 
Parbati (.3), we find an express statement of Their Lordships of the Privy 
Council upon this question. In that case one Baldeo Sahai died, leaving 
two widows, and possessed of movable and immovable property. This pro- 
perty he had bequeathed to one Prem Sukh, his sister’s son, whom, it is 
said, he bad previously adopted and who died a minor shortly after the 
death of Baldeo Sahai. The widows took possession of the property of which 
they were so possessed, and it was contended that the other widow was not 
competent to maintain a suit for partition of the property of which they 
were so possessed, and it was contended that the other widow was nob com- 
petent to maintain a suit for partition of the estate. In the course of the 
judgment of Their Lordships delivered by Lord Waxson, he observed that 
the only issue whioh it was necessary to consider was the sixth whioh was 
in these terms: — 

"Has the plaintiff a iright to have the property in dispute divided in equal shares 
as she claims ?" 

"We may observe here that the learned Judges of this Court, 
Petheram, C. J. and Brodhubst. J. had held that she had no such 
right, overruling the decision of the Subordinate Judge. In the course of 
the Judgment, Lord WatsoN remarked: — 

**Tbeit L ordships are at a loss to understand, at all events, to appreciate the grounds 

(1) at 67) 11 Moo. I. A. 487. (3) (1889) D. B. 16 I. A. 186. 

(2) (1877) 1. Ij. R. 1 Mad. 291. 
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upon whioh the Ohia! Justioo (FETBBBAM, CJ.) endeavours to differentiate betweevt 
the authorities whioh he oites, the import of which he correctly states* and the posi- 
tion of the parties to this action. Their {i.e. the two widow’s) possession was lawfully 
obtained, in this sense, that it was not procured by force or fraud, but peaceably, no 
one interested opposing. In these circumstances it does not admit of doubt that they 
are entitled to maintain their possession against all comers except the heirs of From 
Sukh, or Baldeo Sahai, one or other of whom (it is unnecessary to say whioh) is the 
only parson who can plead a' preferable title. But neither of these possible claimants 
is in the field, and the widows have therefore each of them an estate or interest in 
respect of her possefsion whioh cannot be impaired by the oiroumstanoe that they 
.nay have ascribed their possession to one or more other titles whioh do not belong to 
them. It is impossible to hold that a joint estate is not also partible',,,,..*" 

This appears to us to ba a clear authority for the contention of tha 
learned counsel for the appellants that Hindu widows who become entitled 
to an estate for their lives on the death of their husband are entitled to 
have a partition of their interests. 

£449] In the Madras High Court in the case of Kanni Ammal v. 
AmmakanriU Ammal (1), the facts of which are substantially on all fours 
with the case before us, Shephard and Benson, JJ., held that partition 
may bo enforced by one of two sisters. In that case a party purchased 
certain property from one of two sisters jointly entitled to their deceased 
father’s estate under the Hindu law and resold it, whereupon the other 
daughter sued for a declaration that the sales were invalid as against her 

and prayed that the property might be restored to her and her sister, or 

that there might be a partition of it. It was held that she was entitled 
to partition. The learned Judges in their judgment, after quoting a number 

of authorities, observe : — 

Having regard to those authorities we must hold that, one of two 

‘£. .:s,r fr ■frr.tK 

PEoper^y^_^ appears bo us to be in acoordanoe with the rulings of the 

Privy Council and to be consonant with Hindu Law. 

For the reasons we must allow the appeal. We observe that the 

Onurt of first instance in its decree declared the plaintiff entitled g®" 
Profits to the extent of the share of Musammat Mulo. In their plaint they 
^o not ask (or mcLe profits. It may be said that by this decree mesne 
nrofits wore awarded, but such was evidently not intended. We therefore 
L^nk'it right to delete from the decree of the Court of first instance the 
w^rds "and that they are entitled to get profits to the 
share ” We accordingly sot aside the decree of the lower Appellate Court 

and restore the decree of the Court of first instance with this 
namely, that the words "and that they are entitled to get profits to tb 
exten/of that share" be deleted and a clause inserted to the 
any nartition of the bouse or zamindari property which may be earned on 
under this decree shall not operate so as to prejudice the reversionary heir 
or the right of the surviving widow to enjoy the entire ,j 

her life after the death of her oo-widow. The rights of the plaintiff^ 
only enure during the lifetime of their donor. [450] We direct that tbe 
parties shall bear their own costs in the lower Appellate Court ana 
the appellants shall have their c osts of t his appeal. 


(1) (1889) I. li. B. 23 Mad. 501. 
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Before Sir John Sianleyt Knighti Chief Justice and My, Justice Qriffin. 
Mahdi Husain and anotheb (Defendants) v. Sukh Chand 

AND OTHERS (Piainti^s).* 

[6tih February, 1911.] 

Money deposited “»n usum jus habentis" improperly ‘toiihdro.wn by a person not entitled 
to it-^Money had and received. 
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Where money ia deposited in Oourb in usum jus hahentiSt and it is withdrawn 
by a person who ia declared not to have any right thereto, the money so ob- 
tained may properly be held to be received for the use of the parson entitled to 
it. Litt V. Martiniale (I), referred to. 


The facts of this case are fully stated in the judgment of the Court. 

Mr. G. W. Dillon (with him Mr. Abdul Baoof), for the appellants. 

Dr. Satish Chandra Banerji (with him Babn Surendra Nath Sen), 
for the respondents. 

Stanley, C. J. and Griffin, J. — This was a suit for a refund of 
Bs. 8l2 paid in satisfaction of a decree under the following circumstances. 
On the 31st March, 1883, the plaintiffs mortgaged certain property in 
favour of one Kallu Mai. Kallu Mai died, leaving his widow, Musammat 
Gulab Dei and a minor son Hat Saran. On the 4th of December, 1897, 
Musammat Gulab Dei, as mother and guardian of her infant son, trans- 
ferred the mortgagee rights under the mortgage to Musammat Shibia. 
Subsequently, on the 18th of March, 1900, Har Saran, who was still a 
minor, purported to transfer the mortgagee rights in the mortgage to the 
defendants. The defendants, on the 21st of May, 1900, instituted a suit for 
sale on foot of the mortgage of 1883 and obtained a decree which 
was made absolute on the 14th of September, 1901. Musammat 
Shit; Jr was not a party to those proceedings. On the 5th of November, 

1900, Musammat Shibia brought a suit to enforce the mortgage of 
[451] 1833, which had been transferred to her by Musammat Gulab Dei 
on the 4th of December, 1897. She obtained a decree, and in execution 
of that decree the mortgagee rights under the mortgage of 1883 were sold 
and purchased by Musammat Shibia. She then sued for sale of the mort- 
gaged property impleading both the defendants and the plaintiffs, and 
obtained a decree for sale on the 23rd of December, 1903. In order to 
protect the property from sale under the decree of the 14th of September, 

1901, the plaintiffs under protest deposited the amount of the mortgage in 
court; and they subsequently Oled an objection to the execution of the 
decree of the defendants alleging that no interest in the mortgaged pro- 
perty passed to the defendants under the transfer of the 18th of March, 
1900, Har Saren being at the date of the execution of that mortgage a 
minor. The defendants applied to the Munsif in whose oourb the money 
was deposited for payment of it and they alleged that the defendant, Nabi 
Baksh, had already paid off the amount due to Musammat Shibia under 
her decree. We find in the order of the court, dated the 14bh of March, 
1906, the following statement : — " Then it is shown that Nabi Baksh has 
already paid off the decretal amount of Musammat Shibia.” The learned 


* Second Appeal No. 994 of 1909 from a decree of liouis Stuart. District Judge of 
Meerut, dated the 27th of July, 190D, confirming a decree of Hanuman Prasad, Third 
Additional Munsif of Meerut, dated the 2 let of April, 1909. 

(1) (1866) 18 0. B. 314. 
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Mnnsif then observes: — ‘‘Under the oircumsfianoes I am of opinion bhat 
the present decree is capable of execution and the mortgagors cannot 
derive any advantage from the decree obtained by Musammat Shibia. It 
is obvious from this that the order for payment of the money was obtain* 
ed on the faith of the false representation, made by Nabi Baksh that 
Shibia's decree had been paid off. The order of the Munsif was sub* 
sequently affirmed on appeal. In the suit brought by Musammat 
Shibia on the basis of the bond of the 4th of December, 1897, on 
appeal to the High Court, it was held on the 27th of June 1906, that the 
sale executed by Har Saran in favour of the defendants was absolutely 
void, and that the defendants had no right whatever in the mortgaged 
property in dispute. Despite this decree, the defendants, in January, 
1907, withdrew from the court of the Munsif the sum which had 
been deposited by the plaintiffs under protest. The court, however, 
before making payment, required from the defendants security for 
the re-payment of the money if it should turn out r492] that 
the defendants were not entitled to it. A security bond by one 
Wajah-ud'din was executed for this purpose on the 2nd of January, 
1907, and by that bond the surety hypothecated certain immovable pro- 
perty. The decree of Musammat Shibia was not paid by Nabi Baksh and 
has nob been satisfied, but is still under execution. The suit out of which 
this appeal has arisen was brought for the refund of the money improperly 
drawn from court by the defendants. Both courts have decreed the claim. 


This appeal was then preferred and the mam ground of appeal is 
that it is not open to the plaintiff, in view of the decree of the 24bh of 
January. 1901. which has never been set aside, to recover back money 
obtained in execution of it. and that the matter must be deemed to be res 
judicata. There is no force in this contention. The defenda^s were 
parties to the suit brought by Musammat Shibia. aud m that sujt it wat held 
that the transfer executed by Har Saran on the IBtb of March. 1900- 

absolu'ely void. In viow of this ruling the defendants were not ]usti6ed 

in making an application for and obtaining payment of the money lodged 
,n court under protest. They acted improperly in representing to the 
court of the Munsif that Musammat Shibia s deoroe had been paid off by 
one of them. The money was deposited in court in uium jus habenUs, 
and before it was withdrawn this court bad declared that the defendants 
had no richt to it. Under these ciroumstances the defendants were not 

iustiffod in their aotion in withdrawing the money. They ' 

drew money which in justice and equity belonged to the plaintiffs. Money 
cn obtained may properly be held to bo received tor the use of the person 
rut^H^d to SCO Lilt V. Mamndale (1). We think, therefore, that the 
decision of the courts below was perfectly right aud dismiss this appea 

with co'^ts. Arinfial dismissed. 



a) (1856) 18 0. B. 314. 
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[433] FUtili BENCH. 

Before Jastio^. Sir George Knoxt Mr, Justioe Banerji and Mr. Justice 

Karamat Husain. 

Bed Sab AN Ktjnwari, {Plaintiff) v. Bhagat Bbo and others 

{Defendant^.^ 

[7th February, 1911,] 

Act iltoeal) No. II of 1901 (Aora Tenancy Act), section R8— ~C7*vtI Procedure Code (1908), 
section 11, Expla^iotirn VI — Suit for ejeclment in Revenue Court — Question of title 
decided hy Assistant Collector — Decision allowed to become /mal-^Bes jadioats. 

In a suit for eieofcmenfc in the Revenue Court, the defendants to that suit 
pleaded title in themselves, and the Assistant Colleotor determined that ques* 
tion and held that theplaintift had failed to prove title as against them. This 
deoision became final. In a subsequent suit in the Civil Court for deolaration of 
title against the former defendants and also certain others ; held that the deci- 
sion of the Revenue Court operated as res judicata so far as concerned those per- 
sons who had been defendants to the previous suit, but not as against those 
who were no parties to the suit. Dehart v. Shcohalalt (1) referred to. 

CRef. 37 All. 280.] 
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The faolj5 of this case were a'? follows 

The plaintiff, Sri Rani Bed Saran Kunwari, instituted a suit for 
oiecbment in the Revenue Court in 1905 against Bhagat Deo [defendant 
No. 5] and Rabinath [father of defendants Nos. 6 and 7] on the allegation 
that the village in dispute was horancestral property ; that Bhagat Deo 
and Rabinath were lessees of the land in dispute ; that the lease had ex- 
pired and that the defendants had in collusion with the patwari got their 
names entered in the Revenue papers. The valuation of the suit was 
Rs. 139-fi.O. 

The defendants opposed the suit on the ground that they with 
certain other relatives were themselves the proprietors. On the 8th March, 
1906, the Revenue Court found in favour of the defendants and dismissed 
the suit. The plaintiff did not appeal from this decree, but on the 21st 
March, 1906, she applied for correction of the entries in the revenue 
papers. Her application was dicallowed in August, 1907, and she was 
directed to seek her remedy in the Civil Court. Accordingly she filed the 
suit out of which the present appeal arose for ejectment of Bhagat Deo 
[434] and Rabinath, and those persons who were alleged to be proprietors. 
The valuation of this civil suit for purposes of jurisdiction was fixed at 
Rs. 1.800. One of the pleas set up in defence was that the suit was 
barred by res judicata. The defendants who were not parties to the 
ejectment suit al«o said in their defence that they were owners of an 
8-anna share in the village and that the other defendants were owners of 
specific shares. 

The Court of first instance held that the suit was barred by the rule 
rf res judicata, the question of proprietary title having been decided by 
the Revenue flourt. Regarding the case as against those defendants who 
were not parties to the ejectment suit, it held that Baldeo and Rabinath 
had claimed a title, nob only for tbemselvos. but also for the other defen» 
dants, and that under Explanation VI of sootion 11, the suit was barred 
as against them too. 

* First Appeal No. R7 of 1910 from an order of Muhammad Ali, Diatriob Judge of 
Mirzapur, dated the 26th of February, 1910. 

(1) (1907) I. D. R. 20 Al). 601. 
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The lower Appellate courb. on appeal, held that the suit was barred 
as against those defendants who were parties to the ejeotcnent suit, but 
that explanation VI of section 11 of the Civil Prooodura Code had no 
application and the suit was not barred against the defendants who were 
no parties to that suit. The plaintiff Appealed. 

Munshi Rarihans Sahai (with him The Hoa*blo Nawab Muhammad 
Abd^il Majids for the appellant 

The judgment in the former suit cannot opperabe as res judicata as 
the present suit cannot be tried by the Bevenue Court. He referred to 
section 11 of the Code of Civil Procedure. The present suit is for a de. 
claration of title as well as for possession, and it cannot be entertained by 
the Bevenue Court which tried the first suit. The decision in that suit 
cannot operate as tes judhata unless it be held that the present suit 
could be entertained by the Revenue Court ; Gokul Mandar v. Pudma- 
nand Sifigh (1). 

There is a special provision for partition oases, and a Bevenue Court 
is bo be considered a Civil Court for that purpose. The valuation of the 
ejectment suit being only Bs. 132, the Bevenue Court could only become 
a Court of lowest civil jurisdiction, i.e., a Muusif’s Court, and could 
not try the present suit, the [495] valuation of which was Bs. 1,800 
and which could be tried by the Subordinate Judge. He referred to 
Behari v. Sheobalah (2). 

Dr. Tej Bahadur Sapru, for tha respoudeuts, was not called upon. 

Knox, Banerji, and Karamat Husain, JJ. — This appeal arises out 
of a suit brought by Sri Bani Bed Saran Kuar, appellant before ns, in 
which she asked for recovery of possession of mauza Jamvanwa and for a 
declaration of her proprietary right bo the same. One of the pleas raised 
in defence was that the present suit was barred by reason of section 11 of 
the Code of Civil Procedure. It appears that prior to the institution of 
the suit out of which this appeal has arisen, a suit had been instituted in 
the Court of the Assistant Collector, First Class, under section 63 of the 
local Tenancy Act. The appellant was the plaintiff in that suit. The 
defendants were (3) Ramnath Prasad, who was the father of Bam Kinkin 
Doo and Harbans Deo, two of the present respondents, and also (1) Bhagat 
Deo the third respondent before us. The appellant then sued for ejeob- 
menb of the defendants on the ground that they were lessees, and that 
the lease under which they held would expire at the end of the then cur- 
rent agricultural year. 

The defence was to the effect that the defendants were nob lessees, 
but proprietors, and that the plaintiff had no title to the property in ques- 
tion The Assistant Collector took upon himself to determine the question 
of title then in issue before him. We cannot help saying that the action 
of the Assistant Collector seems to us to have been inexpedient. He 
w’onld have shown hotter discretion if he had required the defendants to 
institute a suit in the Civil Court for the determination of this question, 
which was particularly a question for the Civil Court to determine. Sec- 
tion 199 of the Local Tenancy Act, however, gave the Assistant Collector 
power to determine the question, and he determined it against the plain- 
tiff, namely, the appellant before us. He held that the plaintiff had no 

title to the property in dispute. , , * 

The plaintiff might have earned this decision in appeal 
District Judge. Had she done so. it would have bee n within [435] the 

(1) V07, (715>. (2) :no7) i. L. n. 29 ah. soi. 
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power of the Disbriob Judge either to try the question of title himself, or, 
if he had nob all the materials before him necessary for the determination 
of the question, to have framed issues with reference to that question, and 
have referred them for trial to any subordinate court of civil jurisdiction. 

That court might, for instance, have been the court of the Subordinate 
Judge. The plaintiff, however, did not take any action in this direction, 33 A. 4S3= 
with the result that she has now bo meet a decree against her which has lO 1. 0- 92i= 
become final. The decree was pronounced, it is true, by a Revenue Court, ® 
but by a Revenue Court which, as we have held in previous decisions, 

Emd as we now hold, is pro tanto a Civil Court of competent jurisdiction 
to decide the question of title. The rulings bo which we refer will be 
found mentioned and considered in Behari v. Slieobulak (1). 

To return to the suit out of which this appeal arises, the court of 
first infttanoe held that the plaintiff's case was barred by the rule of res 
judicata. The lower appellate court also held that the suit of the plaintiff 
was barred against such of the defendants as were parties to the previous 
suit brought under section 63 bo which we have already referred. With 
this view of the lower appellate court we agree for the reasons stated 
above. So far as the present case is concerned the* result is, that the 
appellant’s claim must be held to be barred against the respondents to 
this appeal. We accordingly dismiss the appeal with costs. 

Appeal dismissed. 


33 A.1557.(=9J. C. 530=8 A. L. J. 275). 

APPRRL.ATK CIVIL. 

Before Sir John Stanleyj Knight, Chief Justicct and Mr.kJusticc Banerji. 
Nasir-dl-haq and others (Defendants) v. Faiyaz-ud-Rahman 

AND OTHERS (BLatnU(fs).^' 

[8bh February. Idii.] 

Muhammadan law — Jor doiver — Compromise — i-amtly arrangeynenl^Trans/cr of 

expeciancy-^Act xVo. IV’ of 1862 (Iransjcr oj i’ropcily Act), section G (a). 

A MaliaiQma.daQ wiie btoagUt a suit for dowor ugAinab hoc hasbAud which 
ceBulbed in a oompcomise, tho terms beiug that the wile was given possession of 
some peopeeby in lieu of her dower and bho husband tebaiucd possession of some 
other pcopeircy for life, which life latocosb m oabo of urgent necessity he was 
authorized to oell or hypotheOAto, and it was agreed that on the deatti of the 
wife the persons who should bo the beics ct both would be the owners of the 
properties. The wife predeceased her husband, who then transferred certain 
properties in his own right and as heir of bis wife, had that the compromise 
Was in the nature of a family sottlemoot under which tho husband was not 
competent to dispose of more than tho life iniorest m certain property therein 
named. The reliuquishmout by tno husband oi his tight to succeed as heir to 
hia wife was not uouoirious to tho prohibition contained m section 6 (u) of the 
Ttansiec of Property Act, 18o2. Aluaurnniul lluTtnoi-ul'Htssa Uegum v. Aliah- 
dta Khan 1'2) 6/iums-ud'diit Oooiciju liusettk v. ^ouul Ilueain Konm xid~ain fo), 
Kunht Mamoa v. Kuuht idotam 14) and liavi irunjun SStnyh v. i’rayatj !Sitkgh 
15> referred to. 

tRef. 17 A. Ij. 3. 822=51 1. C. 819=41 All. 611; Fol. Go 1 C 27 =‘38 O. L. J. 457=49 
Cal. 6‘36; DlbS. 28 M. b. J. G5U=i‘J15 M. \V. N. 026=*3J ^Mad. 554.D 

The facts of this case were as follows : — 

Oqq Abdullah owned, among other properties, 10 biswas of the village 

• Appeal No. 82 of 1809 under section 10 of tho Lotteca Patent. 

(1) (1907) 1. li. H. 29 All. 601. (4) (1896) 1. L. R. 19 Mad. 176. 

(2) U871) 17 W. B. 108. 15) (1881) 1. L. R. 8 Gah 1<J8. 

(•) (1906) 1. L. R. 81 Bom. 166. 
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of Nizam-ud-dinpur and 17 i bis was of Tayabpur. His wife, Musammafi 
Mubarak-un-nissa, brought a suit against him for the recovery of her 
dower of Ks. 10,000, and this suit was compromised and the compromise 
embodied in a decree of the 29th of August, 1889. The material portions 
of the deoree ran as follows ; — 

**Tbo dofeadant, Abdallah, gives the whole of the uadeemeationod properties to 
9 I. C. 630= the plaintifl in lieu of JRs. 10,OL)0 dower olaiiaod by her. Now the plaintifi is the 
8 As li. J. 275 owner of the said properties, but the defendant will retain possession over 10 biswas of 

Ni7.am-ud>dinpur for his hfe; the income of it will be appropriated by the defendant, 
and m case of urgent necessity bo may hypothecate or sell his life estate in 5 biswas 
out of the said 10 biswas . . . On the death of the plaintid those who may be the heirs 
of both the plaintiff and the defendant will be the owners of the properties." 

Alubarak-un-nissa died on the 25bh of May, 1894, and was 
survived by her husband Abdullah. He, on the 19ch of t458j April, 
1897, executed a usufrucbuaiy mortgage in favour of the defendant 
No. 1 of 4 biswas of Nizam-ud-dinpur and 2^ biswas of Tayabpur. On 
the 2nd of April, 1399, he sold to the plainbiif 3 biswas oub of the 5 
biswas of Nizam-ud*dinpur, oi which, according bo his construction of the 
abovementioned decree, he was the owner, and ii biswas out of the other 
5 biswas of the same village to which ha claimed title by inheritance from 
bis wife. Abdullah died in 1899, and on the 14bh of June, 1907, the 
plaintiff brought the suit out of which this appeal has arisen for the 
redemption of the property mortgaged by Abdullah under the mortgage of 
the 2nd of April, 1889, He impleaded the mortgagee and the heirs of 
Mubaiak-un-nissa and Abdullah, namely the defendants 2—13, who are 
their children and grand-children. These last mentioned defendants 
2 13 disputed the right of the plaintiff to redeem the mortgage, contend- 

ing that Abdullah had only a life estate in 10 biswas of Nizani-ud-dinpur, 
and that the interest of the plaintiff in the b biswas, which was transferred 
to him, came to an end with the death ot Abdullah. It was further 
contended that according to the terms of the deoree Abdullah relinquished 
his chance to succeed as an heir to any part of the estate of Mubarak-un- 
nissa, inasmuch as he agreed with her that only those who might be the 
heirs of both himself aud bor would be the owners of her property on her 

death. 
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The court of first instance dismissed the suit, holding that under the 
compromise incorporated in the decree, Abdullah got only a life estate in 
the LO biswas and that he relinquished his right of inheritance to his wifs 
as to the properties comprised in the decree. 

An appeal was preferred and before the lower appellate court it was 

admitted that Abdullah had only a life estate in a iO biswa share of 
Nizam-ud-dinpur, but it was contended that on the death of his wife he 
inherited 2^ biswas out of the remaining iO biswas. The decree of the 
court of first instance was upheld. 

The plaintitl Faiyaz-ul-Kabman ax>pealed to the High Court, when his 
appeal coming before a single Judge ot the Court was £469] allowed an 
the suit decreed. The defendants thereupon appealed under section 10 o 
the Letters Patent. 

Mr. Muhammad Ishaq Ehan, for the appellants. 

Mr. D. H. bawhny (for Habu iSure7idra iSaCh i>en)t for the respondeuts. 

Stanley, C. J., and Bankhji, J. — Xho lacts ot this case are not m 
dispute. They are these : — One Abdullah owned, among other properties, 
10 biswas of the village of Nizam-ud-dinpur and 17i biawas of 
pis wife, Musammat Mubarak-un-nissa, brought a suit against bioi for 

m 
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recovery of her dower of Bs. 10,000, and this suit was compromised and 
the compromise embodied in a decree of the 29bb of August, 1889. The 
material portions of the decree ran as follows : — 

** Tbe defendant, Abdullah, gives the whole of the undecmentioned properties to 
the plaintiff in lieu of Bs. 10,000 dower olaimed by her. Now the plaintiff is the 
owner of the said properties, but the defendant will retain possession over 10 biswas of 
Nizam-ud-dinpar lor his life ; the income of It will bs appropriated by the defendant, 
and in case of urgent necessity he may hypothecate or sell his life estate in 5 biswas 
out of tbe said 10 biswas. ..On the death of the plaintiff those who may be the heirs 
of both the plaintiff and the defendant will be the owners of the properties." 

Mubarak-un-nissa died on bbe 25th of May, 1894, and was survived 
by her husband Abdullah. He, on the 19bh of April, 1897, es^eouted a 
usufructuary mortgage in favour of the defendant No. 1 of 4 biswas of 
Nizam-ud-dinpur and 2^ biswas of Tayabpur. On the 2iid of April, 1899, 
he sold to the plaintiff 3f biswas out of the 5 biswas of Nizam-ud-dinpur, 
of which, acoordiug to his construction of the above-mentioned decree, 
he was the owner, and biswas out of the other 5 biswas of the same 
village, to which ho olaimed title by inheritance from his wife. Abdullah 
died in 1899, and on the 14th of June, 1907, the plaintiff brought the 
suit out of which this appeal has arisen for the redemption of the property 
mortgaged by Abdullah under the mortgage of the 2nd of April, 1889. 
He impleaded the mortgagee and the heirs of Mubarak-un-nissa and 
Abdullah, namely, the defendants 2 -13, who are their children and 
grand-children. These last mentioned defendants 2 — 13 disputed the 
right of the plaintiff to redeem the mortgage, contending that ([460] 
Abdullah had only a life estate in 10 biswas of Nizam ud-dinpur, 
and that the interest of the plaintiff in the 5 biswas, which was transferred 
to him came to an end with the death of Abullah. It was further con- 
tended that according to the terms of the decree Abdullah relinquished his 
chance to succeed as an heir to any part of the estate of Mubarak-un-nissa, 
inasmuch as he agreed with her that only those who might be the heirs of 
both bimself and her would be the owners of her property on her death. 

The Court of ffrst instance dismissed the suit, holding that under tbe 
compromise incorporated in the decree, Abdullah got only a life estate in 
the 10 biswas and that be relinquished his right of inheritance to his wife 
as to the properties comprised in the decree. 

An appeal was preferred and before the lower Appellate Court it was 
admitted that Abdullah had only a life estate in a 10 biswa share of 
Nizam-ud-dinpur, but it was contended that on the death of his wife he 
inherited 2^ biswas out of the remaining 10 biswas. Tbe decree of the 
Court of first instauoe was upheld. 

A second appeal was then preferred and the learned Judge of this 
Court before whom it was argued, reversed the decisions of the Courts 
below, bolding that the agreement on the part of Abdullah to relinquish 
his obanoo to succeed Mubarak-un-nissa was void and unlawful, and that 
the Court bad no jurisdiction to pass tbe decree, on its basis, of tbe 29tb 
of August, 1889, under section 375 of the Code of Civil Procedure (Act 
No. XIV of 1882). The Court hold that the decree of the 29tih of August, 
1889, so far as it debarred Abdullah from inheriting his share in the assets 
of Mubarak-un-nissa is a nullity and that Abdullah's representative in 
interest is not bound by it, and accordingly that Abdullah, on the death of 

Mubarak-un-nissa, inherited 2^ biswas out of 10 biswas of Nizam-ud-dinpur, 
and that the plaintiff as a purchaser from him is entitled to redeem the 
entire mortgage. We may point out that Abdullah could not inherit 
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more than a sixth o£ the share o£ his wile, and not a fourth, as stated by 
our learned brother. There being children ot the marriage, [461] his share 
according to the Muhammadan law would only be ono-sixth. This, how- 
ever. is ol no importance so far as regards the present appeal. 

From the decision o£ our learned brother this appeal has been pre- 
farred under the Letters Patent. In his judgment the authorities bearing 
on the subiect o£ the right o£ a Muhammauan to relinquish his cha^e of 
succeed ing'as an heir to the estate o£ a living 

not think it necessary in the view which we take o£ the ^ 

particularly to all the authorities. In the case o£ Musammat hurmvl-ul 
mLa Sum V. Allahdza Khan U) Their Lordships o£ the Privy Council 
held that according to the Muhammadan law there may be a renunciation 

Sf S.! *gM“o r^Elnt. Th. raliDg b.> bot, .o »• S* •""'I'i" 

transiorable nor releasable, tihati it done that such a chance 

o( his chance ot succeeding to an es a ® mother in respect 

m consideration of Bs. 150 on her death, 

ot the share in her estate to which ber “operty. The learned 

admitted that be bad no longer any g jUegai in the transaction’ 

Judges held that - itt lo'rbiddtn by Muhammadan 

and in the absence o£ clear p o ^eld to be bound by it. 

law, they thought that the ^ . £ decisions in the High Courts in 

[462] There is no coubt a “^Tbis case to determine it ? 

India upon this question but ^ decree of the 29th of 

We think nob. Prior to o£ the property affected by 

August, 1889. Abdul ah ^.^ey had children, and an 

that decree. His wife olaime accented in lieu of her dower 

arrangement was come bo, ^ £ her husband, and Abdullah 

a lile estate in portion of his niouerby, and subject to the 

rak-uu-aisEft agreed that upon devolve upon their heirs. 

tK nothing, so far as we of a mare 

There was no transfer or renunciation ^ ^ upon the compromise. 

T^ossibility. The Court, which passed the It appears 

considered it lawful and passed a decree in acoordan ' him. 

to us that the decree in the property outside 

from sucoessiully asserting a title to any Having taken 

and buyond the l.fe interest which was it open to 

benefits under the compromise it was not open hoj^na^^nujj 

- — — - — ^ riA^% A ITfi 
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any one olaimmg under him now to impugn the validity of the transaction 
or deprive the heirs of the rights and interests conferred upon them not 
merely by Abdullah but by Mubarak-un-nissa. Section 6 (a) of the Trans- 
fer of Property Act merely provides that “ the chance of an heir apparent 
succeeding to an estate ... or any other mere possibility of a like 
nature, cannot be transferred.** This clause seems to strike at transfers 
of a mere possibility or expectancy not coupled with any interest or grow- 
ing out of any existing property. It does not, for example, strike at agree- 
ments by expectant heirs, such as an agreement to divide a particular pro- 
perty in a certain way on the happening of a particular contingency ; see 
Bam Nirunjun v. Prayag Singh U)- 

[463] For these reasons we think that our learned brother was 
wrong in reversing the decrees of the lower courts. "We accordingly 
allow the appeal, set aside the decree of the learned Judge of this Court 
and restore the decree of the lower appellate court with costs in all 
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Appeal decreed. 


83 A. 163 (=8 A. L. J. 324=9 I. C. 572). 

APPEIitiATB GIVIIi. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justtce, Grifin. 
Jagdip Narain Singh {PlaintiJ) v. BiiiAr Singh and others 

(Defendants).* 

[11th February, 1911.] 

liimitaiiot^^Adverse possession-^Purcha $6r of a deorse on a tnortgnne allowing a puisne 
moriqaoee to pfiy him off—^uch position inconsistent with a- claim to he in adverse 
possession of the fnoHgaged property. 

Held that when the rurohaaer of a decree for aale on a mortgage aooepted 
from a pniane mortgagee the amount due under the decree which he had put- 
ohaaed, he by 80 doiogjadraitted the validity of the puiane mortgage, and hia 
position was not conaiatent with a claim to be in adverse poaaession of the 
mortgaged property. v. Sadashiv (2) referred to. 

This was a suit for a drclaration thet the plaintiff had acquired a 
title bv adverse posseQ^ion to certain property. The claim had first been 
assorted in a similar suit in 1894. but that suit bad been di«mis<;ed. The 
immediate oan«o of the bringing of the pre'^ent suit was that one of the 
defendants had executed a mortgage of the property in favour of other 
defendant®, who had obtained a decree thereon and were about to bring 
the property to sale. The court of first instance, Subordinate Judge of 
Gorakhpur, decreed the claim in part On appeal the 'District Judge dis- 
missed the su't in t'^to for reasons which will be found set forth at length 
in the Judgment of the High Court. The plaintiff appealed to the High 
Court. 

■^Tr. B. B. O' Conor (with him Babu Diirga Charan Banerj'i), for the 
appellant, 

Mr. W. Wallach (with h»m the Hon’ble Pandit Siindar Lai), for the 
respondents. 

• Second Appeal No r.7C) of 1910 from a decree of P. D- Simplon, Digtriot Judge of 
Gorakhpur, dated the 26th of May, 1910. rovoraing a decree of Gokul Praaad, Subordi- 
nate Judge of Gorakhpur, dated the 9th of Auguat, 1909. 

(11 (1881) 1. L. R. 8 Oal. 138. (2) (1886) I. L. R. 11 Bono. 422. 
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STANTiET, C. J., and Griffin, J.— This appeal arises oub of a suit for 
a declaration that the plaintiff had acquired a title by [484] adverse 
possession to shares in four villages specified in the plaint, and that the 
defendants, second party, were not entitled to bring that property to sale 
in execution of a mortgage decree against the defendants, first party. 

The defendants, first party, wore recorded In the revenue papers as 
of a three-fourths share in the property in suit, but according to 
the plaintiff they never were in possession and he alone was in exclusive 
enjovment of the property for over 12 years. Defendant No. 1; ^ 

the recorded co-sharer^:, executed a mortgage of the 

Anril 1899 in favour of the defendants, second party. The latter ..ued 

ob..taea . a.».. lo, »le ™ lb. l«b of D.o..b.,, 

1905. The present suit was instituted on the ora July lyuo. 

Prior to this, namely, on the I6th ot February. 1894. P’“ 

haa instituted a suit praying for maintenance of possessmn and establ^h^ 
menb of his title hv adverse possession over the property. 

onVha 18th December. 1894. upon the finding t^^^e plaintiff 
had failed to prove adverse possession for a pwiod of twelve ™ ® 

-tir.rnif.s {HS ! 

- j: r, s .es.;: 

.TbV't oo... =. 

framed^t^^ssnes ?“ since the 

nature of that t ,t.,noe found that the plaintiff had been in 

The Court of for a period of over twelve years since 

possession of bVie ^^^foro the institution of the present suit, and 

TbriT.n.l..t. .PP..I.1 >bP "'-a-' 5’“T,5fol‘w.5).»°S 

cla'm, whiio the plaintiff appealed against the dismis-al 

regard be the fourth village. e lUo .lAfnndants’ appeal and 

^ The learned Di=triot -dudge has allowed the defendants pv 

bas dlmi’sed the plaintiffs suit m foie. The ground upojr wh,cb^^^_ 

flic^mi'^sod the suit appears to bo. tUrdofendants. first party.sub 

feion bv^ho plaintiffs of District Judge 

judicata relates to the same period as the plamH. 
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The learned Judge appears to labour under some misoonoeption as to 
\ 7 hat -was decided in the former suit. The decision in that suit was not 
that the plaintiff was not in possession, but that he had failed to establish ^^ppEtitiATM 
the acquisition by him of a title by adverse possession. It appears to us OiViu— 
that the assertion of adverse title contained in the plaint of the 16th of 'TTca— 
February. 1891, cannot be ignored in the manner the Court below has g ^ ^.'j g j* 
ignored it. If the plaintiff had succeeded in proving that for a period of gi. c.*67a. 
twelve years or upwards prior to the institution of this suit he has held 
uninterrupted possession over the property in suit adverse to the defen- 
dants. then he would be entiblted to a declaration of his title as against 

them. 


Bub there is another ground upon which the lower Appellate Court 
dismissed the plaintiff’s suit. The defendant. Ganesh Prasad, in oonjuno- 
tion with two other persons, mortgaged his share in the villages in dilute 
to the Gorakhpur Bank, and on the 29bh of November, 1901, the Bank 
obtained a decree on foot of his mortgage, and on the 16th of January, 
1903, sold that decree to a benamidar for the plaintiff in this suit who 
has [466] been found to have been the real purchaser. At this date the 
possession of the plaintiff had nob ripened so as to give him a title by 
prescription. The defendants, second party, as puisne mortgagees, paid 
to the plaintiff the amount of the decree so transferred bo him and thus 
stepped into the shoes of the prior mortgagee. The learned District 
Judge held that by his conduct in taking the amount of the decree from 
the defendants, second party, the plaintiff admitted the validity of the 
mortgage held by these defendants and did nob hold out his own possession 
as adverse bo the defendant, first party, and he also held ^at there was 
no evidence of any adverse possession later than the 16th February, 1894. 
Adverse possession is a question of fact to be determined upon evidence, 
and we think that the lower Appellate Court was justified under the 
circumstances in holding that adverse possession could nob be set up as 
existing at the date of the redemption by the defendant, second party, of 
the debt of the Bank. The plaintiff nob merely paid off the debt of the 
Bank but also on the strength of the security of the Bank and of the 
transfer to him of the Bank’s decree induced the defendants, second 
narbv to pay bo him the debt so transferred. In doing so he must 
be taken to have acknowledged that the Bank had a eubsisbing claim 
to the share of the defendant, Ganesh Prasad, and also the right of 
the defendants, second party, to redeem the earlier security by virtue of 
their rights as puisne mortgagees. It was in evidence that the plaintiff 
did not at this time assert adverse possession of Ganesh Prasad’s share. 
He hold himself out, to the puisne mortgagees, as owners of the Bank’s 
interest in that share, and his possesaion, so far as the respondent’s interest 
in the property is concerned, might properly be deemed to have been 
referable to his title by virtue of the Assignment of the Bank’s decree. 

A man cannot hold a mortgage on his own property, and in taking pay- 
ment from the puisne mortgagees the plaintiff ought, we think, to be 
deemed to have acknowledged the title of Ganesh Prasad to the equity of 
redemption in his share of the properby. “ As long as possession can be 
referred to a right consistent with the subsistence of an ownership in being 
at its commencement, so long must the possession be referred to that 
[467] right rather than bo a right which contradicts the ownership.” 
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Ram Ghandra v. Sadashiv (1). In the case of a oo-sharer holding mort- 
gaged property after redemption by him of the mortgage, limitation is 
computed only from the date 'when the possession becomes adverse by the 
assercion of an exclusive title. At the date of the transactions to which 
we have referred, we do not think it can be rightly held that the plaintiff 
3j A asserted an exclusive title. This being so, whether the possession of the 

l" C Ql 2 adverse or not prior to the redemption of the mortgage of 

“ the Bank by the defendants, second party, is immaterial. By the trans- 

actions above referred to the prior possession, if adverse, was interrupted 
and limitation could only be deemed to run as from their date. 

For these reasons we think that the learned District Judge came to 
a right conclusion, and we dismiss this appeal with costs. 

Appeal dismissed. 


ArPEIjEATB 
CwiD — 


33 A. 469 A. L. J. 280=9 1. 0 628.) 

APPELLATE CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice Karatnat Husain. 


SUKHDEi (Opposite Parly) v. Kedar Nath (Applicant).* 

[13th February 1911,] 

Act No. V of 1882 {Indian Easements Act), section 13 — Easement of necessity^Defini' 
tion. 


An easement of neoessity is an easement without wbioh a property oannot be 
used at all and not one merely necessary to the reasonable enjoyment of the 
property Whceldon v. Burrows (2) followed. Union Lighterage Company v. 
l 4 a)\don Graving Dock Company (3) and i^aiy v. Hascldine (t) referred to. 

[Ref. 50 I. C. 646=17 A, L. J. 672; 72 I. 0. 199.] 


The facts of this case were as follows : — 

On the 19tb of December, 1908, a decree was passed for partition of 
moveable and immoveable property, which, among other things, provided 
that the plaintiff should have a two-tbirds share in the immoveable pro- 
perty and ordered " that the plaintiff should got possession of the house 
marked yellow and green in the map which is incorporated in the decree.” 
This bouse was only 25 feet wide, was surrounded by other houses on 
three sides, and had a road to the north on which a door situate in the 
yellow portion opened. Upon the plaintiff applying for execution of the 
decree in her favour, the [468] judgment-debtors objected that the said 
door and the passage over the yellow portion to which it gave access 
should bo kept open for his benefit. The Subordinate Judge allowed the 
objection and said : — ■ 

*‘The defendant, however, has not lost by partition the easement over the other 
tjortion of the bouse foe purposes of egress and ingress. The deoreo-holdec oannot 
atop that by building a partition wall . . . No doubt, this right of passage will 

make the deoree-holdor's share also almost useless, but fear I cannot help it,” 

The plaintiff appealed, and on his behalf Bolye Chunder Sen v. Lalmoni 
Dasi (5) Kadombini Dehi v. Kali Kumar Haider (6) were cited, and 
it was argued that the executing Court was not competent to read any 
terms into the decree or recognise any right not reserved thereby, ana 


• First Appeal No. 4 09 of 1909, from a decree' of Srish Chandra Basu, Subordin- 
ate Judge of Allahabad, dated the lltb of September, 1909. 

(11 (1886) T. L. R. 11 Bom. 422. (4) (1904) 2 Ch. D. 17. 

(2) (lfl79) D. B. 12 Oh. D. 31. (5) (1887) I. D. B.14 Cal. 797. 

(8) (1902) 2 Oh. D. 557. (6) (1899) 3 0. W. N. 409. 
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thab so long as bhere was uoiby of ownership, there could be no right of 
easement. Knox and Karamat Husain, JJ., remitted the following 
issue to the Court below, namely: — “Is the doorway over whioh the lower 
Court has granted a right of passage the only possible means of egress and 
ingress to the defendant’s property ? “ The 6nding returned was to the 
following effect : — 

** At any rate I do not think there is any other saoh oonvenient possible means 
of ingress and egress to the house of Kedat Nath as to keep his house capable of lesi* 
denoe. * I may further remark that if a partition wall be erected to separate his share, 
his house will be unfit for residenoe on sanitary grounds.” 

Dr. Satish Chandra Banerjit for the appellant, contended that the 
Court below had confounded oonvenleDce with necessity ; and relied upon 
Union Lighterage Co. v. London Graving Dooh Co. (1), Roy v Hazeldine (2), 
Goddard on Easementst (ed. 6.) pp. 38-9. Gale on Basements (ed. 8), p. 
172. Peacock on Easements (ed. 2), p. 21 and Wutzler v. Sharpe (3). 

The Hon’ble Pandit Sundar Lai, for the respondent, urged thab the 
map clearly showed that theiportion of the house allotted to the defendant 
could not be enjoyed as heretofore if be were not permitted to use the old 
passage and had to pull down some walls and fill up a well. It would 
practically amount to a rebuilding of the house. The easement therefore 
was one of necessity. 

[ 469 ] Dr. Satish Chandra Banerji, in reply, submitted there was no 
question of rebuilding the house, and no authority in favour of the conten- 
tion that the old conditions should be completely maintained. The case 
in 2 Ch for 1904, supported the opposite view. 

Knox and Karamat Husain, J.T.— One Sukhdei got a decree for a 
portion of certain buildings and the rest was given to Kedar Nath. It is 
admitted that the buildings before partition belonged to one owner and 
that the decree reserved no easement of way in favour of Kedar Nath. 

Sukhdei, in execution of the decree, applied for the possession of the 
share allotted to her. Kedar Nath objected thab he had the easement of 
way over the doorway in question. The Court below granted the ease- 
ment claimed by him. Sukhdei appealed to this Court, and her learned 
advocate contended thab the Court below, as an executing Court, could nob 
grant an easement which bad nob been awarded by the decree. We, by 
our order, dated the llth of July, 1910, remitted the following issue to the 
Court below for trial : — “ Is the doorway over whioh the lower Court has 
granted the right of passage the only means of egress and ingress to the 
defendant’s property ? ” 

The findings of the Court below are to the effect that a door can be 
opened on the north, in Kedar Nath’s share, bub that it will nob be convenient 
inasmuch as the utility of the house will be very much reduced, and that 
excepting the doorway in question there is no other possible and convenient 
means of egress aud ingress to the share of Kedar Nath. The learned 
advocate of Sukhdei urges that the findings fail to establish an easement 
of necessity whioh is founded upon absolute necessity and not upon a more 
oonvenient use of the dominant tenement. This contention of the learned 
advocate in our opinion is sound. 

The English law on the subject is that an easement of necessity 
arises only when it is absolutely necessary, and not when it is necessary 
to the reasonable enjoyment of the dominant tenement. 

(1) (1902) 2Ch. D. 667. 673. (3) (1893) I. L B. 15 All. 270 i292). 

(2) (1904) 2 Gh. D. 17. 
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[470] The leading case on the point before us is Wheeldon v. Bur- 
roios (1), and -was followed in Union Lighterage Company v. London Gra^ 
ving Dock Co. (2) in which, at page 573, we find the following passage : — 

In my opinion an easement of necessity such as is referred to, means an ease- 
ment without which the property retained cannot be used at all, and not one merely 
necessary to the reasonable enjoyment of that property." 

The cases of Wheeldon and Union Lighterage Company are referred to 
in Bay v. Hazeldine (3), and as the judgment of Kekewioh, J., is highly 
instructive, we quote the following portion therefrom : — 

" If a vendor of land desires to leserve any right in the nature of an easement for 
the benefit of his adjacent land which be is not parting with, he must do it by express 
words in the deed of conveyance. That is settled law, and expresses the result of the 
decision in WJu:eldon v. Burrows (1), where the Court of Appeal affirmed the decision 
of BACON. V, 0. That is the general rule, but the rule is subject to certain exceptions. 
One of them is the well known exception of an easement of necessity, that is to say. 
where the enjoyment of the alleged right over the adjoining land is necessary to the 
property which is not conveyed, then the Court will consider the easement as iuipuedly 
reserved, though it has not been reserved by express words. Buoh easement, or right 
in the character of an easement, may be a right to the access of light to a partioulat 
window. In a large majority of cases a window which lights a room is deemed 
sary to the lighting of that room and is, on the whole, essential to the oomfotfeable 
enjoyment of that room, but it docs not follow that the right to access of light is an 
easement of necessity. Where are you to draw the line? Suppose the blocking up oi 
the window largely interferes with the comfort and enjoyment of the room, is tne 
grantee of the adjacent land entitled to block it up, or does the exception stanU ^ ii 
seems to me that the line to be drawn is pointed out- by Stirling. Ei. f. in Urno 
Lighterage Co. v. London Graving Dock Co. (2). His Lordship makes a 
ween an easement of necessity and an easement nooass ary 

ment of property. After referring to the two rules laid down in Wheeldon v. Bfirrows ( ) 
and the exception thereto, he says ; — 



ance 

ants 


NOW. in the cited the 

sro used in ooDtrast wi^b ‘easement? XXX necessary to the 

reasonable ® 1 > eniovinont of the property convoyed, and the word 'necessity' in the 
reasonable [471] n.J^rovver mining then the word ‘neoessary ' in the Utter 

former oxpres e^^omentof necessity such as is referred to means an easement without 

t^hlnrnnLtv rot uned cannot boused at all. and not merely necessary to the 
which the prope ^ ‘ . Then after pointing out that the lights in 

reasonable enjoyment^ of taG^njoyment of the workshop, he 

Wheel* on . tic-rods which pass through the plaintiS a property 

®TrA7<,nn..bW necessLy to the enjoyment of the defendant’s dock in its present oondi- 
aro reasonably use without them, and I think that theta cannot l« 

‘mpl'iod aoy reservation in respect of them. That seems to mo to draw the 

P *• \7 ic rAsxQnQftblv PdOUlfCd fot fcbOCD] y 


betweeQ what is absolutaly neoesaaey acd what is teasoaably reqi 
ment of the Und or building as it atands. In my Jadgmenb this 


a window to which 

the ttccePfl of light cannot be reserved by implication upon the ground that the g 
necessary to the pantry. It cannot be that there is any necoss.ty by e sa‘d 

being u/ei as a pantry, s.nce i^t oan be used for some “‘I*®' “ tSe dof8“dant 

tb^fc 11 . ai>ooi<»l use Of light attaches to it as a pantry, and to say, as tne a 
does th^ the access of light to that window is reserved to him by neoe^ity is g g 
t^the word 'neoeBS.ty' a meaning which it does not bear in this connection. 

The reason of the law that there must be absolute neoassity is very 

well stated by Goddard. lie says : — 

•• in support of this view, the narrte by which they are ’'““"“-^Ttbe law will 

Bity-pomts to the fact that there must bf “f ^“"‘^Bar^snt in bUland- 

comnel a land owner to submit to so detrimental a right as an 6 — 


compel 

(1) (1B79) L. ll. 12 Ch. D. 31. 

[ 2 ) (1902) 2 Ch. D. 5&7. 


(9) (1904) 2 Ch. D. 17. 
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a right in reality though not in theory imposed on his land against his will. It must 
be borne in mind how detrimental generally it is to an estate to be burdened with an 
easement, what a nuisance it is to an owner of land to have another person walking at 
his pleasure over a field, or digging through the surface, or erecting a steam-engine 
thereon, and how such rights may prevent building on land or using it in many of the 
ways the owner may desire.” pp. 89, 6th edition. 


1911 

FEB. 13. 

A-PPEBIiATB 

OlVlIi 


The above rule of the English law. so far as partition of land is oon- 88 A. = ® 
oerned, is enacted in the following portion of section 13 of the Indian 
Easements Act (Act No. V of 1882). 


“Where a partition is made of the joint property of several persons.— 

(e) if an easement over the share of one of them is necessary for enjoying the 

share of another of them, the latter shall be entitled to such easemeut.” 

“The easements mentioned in this 

section, clauses fu), (c) and (c), are called easements of noccsaity.” 

It may be noted hare that the Indian Easements Act was extended 
to these provinces by Act No. VIII of 1891 on the 6bh of March, 1891, 
and the case is governed by the Indian Easements Act. 

[472] Beading the findings of the Court below in the light of the 
provisions of section 13 as to easements of necessity, we hold that Kedar 
Nath failed to prove facts which would entitle him to the right of way 
claimed, inasmuch as the user of that right is not ahsoluHly necessary for 
the benefit of his share of the house. He certainly can open a door to- 
wards the north for access to his share. It is contended by his learned 
advocate that with reference to the existing state of the building and 
without any alteration therein, the use of the doorway in question for 
access to this share of the building is an absolute necessity. There is, 
however, no authority to favour the contention, and the share cannot be 
deemed to be absolutely useless without the right of way claimed. 

For the above reasons we allow the appeal, set aside the decree of the 
Court below and disallow the objection of Kedar Nath with costs. 

Appeal allowed. 


83 A. 472 (=9 1. 0. 624=8 A. L. J. 306.) 

APPELLATE GlVIti. 

Before Mr. Justioe Bichards and Mr. Justice Griffin. 

Sumer Singh {Defendant) v. Liladhar and others {Plaintiffs).* 

[13th February. 1911.] 

Hindu LrtUJ— Debt 8— Sens' lutbility for father's debts^Honey borrowed to defend a suit 
for de/atnaiion not un immoral debt. 

Held, that under the Hindu Law money borrowed by the father to defend a 
suit for defamation ia a debt for whiob a Hindu eon and grandson are liable. 

CFol. 26 M. L. J. 628=24 I. C. 336 ; Ref. 31 All. 4 ; 83 I. 0. 413=5 P. L. T. 135=3 
Pat. 250.3 

The facts of this case were as follows : — 

One Bushton brought a suit for damages for libel against Chaube 
Rikhi Lai. The Court of first instance dismissed the suit, but the lower 
Appellate Court passed a decree in bis favour. Rikhi Lai borrowed money 
from a Bank to file a second appeal, and the defendant’s father stood surety 
for him. The Bank realized its money from the surety, and Rikhi Lai 

• Beoond Appeal No. 367 of 1910 from a decree of H. W. Lyle, Diatriot Judge 
of Agra, dated the 14th of March, 1910. revetaing a decree of Kalka Singh, Additional 
Subordinate Judge of Agra, dated tbe 5th of October, 1909. 
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executed a promissory note in favour of the defendant's father. The 
defendant obtained a decree against Rikhi Lai, and attached the ancestral 
property. The sons and grandsons of Rikhi Lai brought the present 
suit for a declaration that the property could not be attached and sold. 
[473] The Court of first instance dismissed the suit, but the lower Appell- 
ate Court reversed the decree. The defendant appealed. 

Pandit Mohan Lai Sandal (with him Dr. SatisH Chandra Banerji), for 
the appellant — • 

The debt is not immoral, and the son can only escape from liability 
if he shows it to be immoral ; YajnavalJcya Smriti, Vyavakara 
Adhyaya v. 47 ; Mitakshara, Chap. VI, sec. Ill, Pc. 47, and the Com- 
mentary thereon ; Paryag Sahu v. Kasi Sahu (1) Dalip Singh v. Sri 
Kishen Pandey (2). 

The case relied on by the lower Appellate Court, Durbar Khachar v. 
Khachar Harsur (3) is distinguishable. There the father caused a darnaga 
to the property of another ; he was sued and a decree was passed against 
biro, after the death of the father the son was brought on the record. 
There the loan itself was taken to defend the honour of the father. 

No one appeared for the respondents. 

Richards and Griffin, JJ. : — This appeal arises out of a suit la 
which the plaintiff claimed that a certain ancestral house which has been 
attached in execution of a decree against one Chaubo Rikhi Lai, could 

not be attached and sold. The plaintiffs were the son and grandson of 
the said Cbaube Rikhi Lai. A decree had been granted against Chaubo 
Rikhi Lai at the suit of the appellant Sumer Singh. The suit insbitutad 

by Sumer Singh was a suit on foot of a promissory note given by Kikm 
Lai under the following circumstances. Rikhi Lai had been sued for libel. 
He was successful in the Court) of first instance. On appeal, however, a 
decree was given against him. Ho was anxious to file a second appea in 
the High Court, and having no money. Sumer Singhs father went 
security for him, had to pay the money for him and obtained the 
promissory note. The plaintiff raised the plea that the debt due to the 
father of Sumer Singh was not a debt for which a Hindu and grand- 

son could be hold liable. The court of first instance held that f»be -on 
and grandson were liable and dismissed the suit. The lower Appo la 
Court rovor«ed the decree of the Court of first instance and gave the plain- 
tiff a decree. Hence the present appeal. The learned Judge having J 
referred to certain authorities and came to the conclusion that tmey 
wore so conflicting that ho was entitled to follow his own view, ine 
case of Durbar Khachar v. Khachar Harsur (3) was one of the aufeboricies 

oibed before the learned Judge and was the authority which 
fit to follow. Speaking generally, the debts which a son is not lia 0 
pay are debts incurred for spirituous liquor, gratification — 

gambling. (Vide Colobrooke’s Mitakshara. Chapter VI, section 3. 

47). The text also declares that a son is not bound “ to pay any 

fines or bolls or idle gifts. '* In the Bombay case cited ab^e a . 

was obtained against the defendant's father for damages to the p ai 

property caused by a dam erected by the defendant’s fa^er. and i 

sought bo execute this very decree against the son, 

present case are. when carefully considered, very different from 

the case cited. It was not sought to execute agams t the son o^gi^ — __ 

(1899) 4 O. W. N. 659. (3) (1908) I- L. B. 32 Bom. 94S. 

(2) (1872) 4 N. W. P. U. 0. Bep. 88. 
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a decree for damages for libel. The decree which the decree-holder sought 
to execute was a decree in a suit on a promissory note. The promissory 
note represented money which the father had borrowed for the purpose 
of defending himself against a suit for damages. Without expressing any 
opinion as to whether the case above referred to was or was not rightly 
decided, we think that the debt in the present case was a debt for which 
a Hindu son and grandson were liable. We may mention that no one 
appears on behalf of the respondents. We allow the appeal, set aside the 
decree of the lower Appellate Court and restore that of the Court of first 
instance with costs. 

Appeal allowed. 


38 A. 475 (=8 A. L. J. 309=10 I. C. 843). 

[47S] APPELLATE CIVIL. 

Before Sir John Stanleyt Knight^ Chief Justice and Mr. Justice Banerji. 
Bhagwan Sahai and another {Defendants) v. Har Chain 

AND OTHERS {Plaintiffs).* 

[15th February, 1911.] 

Act No. Ill of 1877 (Indian Registration Act), sections 17. i9^Begistration^Evidenc6 
—^Petition of compromise unregistered and not embodied in any decree of Court. 

Held that a potitioc oontaining the terms of a oompromise between parties to 
a Revenue Court suit, which had been filed in the Court, but was unregistered 
and had not been acted upon or embodied in the Revenue Court’s decree, could 
not in a subsequent civil suit be used as evidence of tbe terms of such oompro- 
mise. the property purporting to be dealt with thereby being above the value of 
Rs. 100. Sad<ir-ud*d#n Ahmad v. Chajju, (1) and Kashi Kunht v- Sumer 
Kunbi (2) followed. 

CDiat. 18 A. L. J. 877=58 I. C 732.3 

This was a suit for a declaration that the plaintiffs arc entitled to 
retain possession of certain immovable property, and in the alternative, if 
they wore found not to bo in possession, that possession might be deliver- 
ed to them. The property exceeded Rs. 100 in value. It belonged to one 
Gulzari Lai. Upon his death his daughter, Musammat Sujan, succeeded 
to it. On her death in 1907, the plaintiffs applied for mutation of names 
in their favour, as did also the father of the defendants. A compromise 
was entered into between the parties on the 8th of February, 1908, 
whereby it was agreed that portion of tbe property should pass into the 
bands of the father of the defendants and the remaining portion into the 
hands of the plaintiffs. The father of the defendants subsequently repu- 
diated this compromise. An application was made to the Revenue Court 
for mutation, and that Court ij;noring the oompromise ordered mutation in 
favour of tbe defendant’s father. 

In the present suit the oompromise above referred to was tendered in 
evidence in the first Court, but it was rejected on the ground that not 
being registered and the property being of the value of Rs. 100 and up- 
wards, it was not admissible in evidence ; and bolding that the plaintiff’s 
suit was based upon this oompromise alone that Court dismissed the plain- 
tiff’s claim in toto, [476] without giving the plaintiffs an opportunity of 

•First Appeal No. 109 of 1910 from an order of D. Johnston, District Judge of 

Meerut, dated tbe lOtb of August, 1910. 

(1) (1908) I. L. R. 81 All. 13. (2) (1909) I. L. R, 82 All. 206. 
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1911 establishing their title to the property or portion of it as the reversionary 
Feu. 15. heirs of Gulzari. 

On appeal, however, the District Judge held that the oompromise 
APPEDiiATT 15^015 admissible and remanded the case under order XLl, rule 23 of the 
C^iL Oode of Civil Procedure. From this order the defendants appealed to the 

33 A. 475=8 High Court. 

A L J 309= Dr. Satish Chandra Danerji (with him Babu Earendra Krt$hna 
10 I C. 843. for the appellants. 

Dr. Tej Bahadur Sapru for the respondents. 

Standby. O.J., and Banerji, J. — This is an appeal from an order of 
remand passed under order XLI, rule 23, of the Code of Civil Procedure. 
The suit was one for a declaration that the plaintiffs are entitled to retain 
possession of certain immovable property, and in the alternative,^ u they 
were found not to be in possession, that possession may bo delivered to 
them. The property exceeds Rs. 100 in value. It belonged to one 
Gulzari Lai. Upon his death bis daughter, Musammat Sujan. sucoeedea 
to it On her death in 1907, the plaintiffs applied for mutation of names 
in their favour, as did also the father of the defendants A compromise 
was entered into between the parties on the 8bh of February. 190tt, 
whereby it was agreed that portion of the property should pass into the 
hands of the father of the defendants and the remaining portion into the 

hands of the plaintiffs. The father of the 

pudiated this compromise. An application was made to 

for mutation, and that Court ignoring the compromise ordered mutation 

in favour of the defendant's father. Hence the Present suit. 

In their claim the plaintiffs alleged that 
daughter of Gulzari. was the last owuer of the property and was 
tiff's cousin by family relationship and was m possession of the 
as daughter in a Hindu family and had a hte-mterest in it ^ «f6teno0 
was then made to her death, and in the second paragraph of pHmt 

rtiairtfiffs sav that on the death of Musammat Sujan a dispuiie 

aro.o botween the plaintiffs and the father of 

tofh parses in the Bevenue Court ; that the plaintiffs alone c aimed 

[i*??] the whole property of Gulzari on the one hand and 

the defendants alone claimed the whole property on the other hand. Th 

Xrenco is made to the compromise to which we have 

compromise was tendered in evidence in the first Court, but it ^lue 

on tL ground that not being registered and the property being 

of Bs. 100 and upwards, it was not admissiba in evidence . and 

that the plaintiff's suit was based upon this oompromise an 

dinmissed the plaintiff's claim in tolo. without giving the 

opportunity of establishing their title to the property or portion of 


the reversionary heirs of Gulzari. 


That court 


fact that it was not rogiscerea. i^Wed and was 

the oompromise petition in suit did not require to ^ j held that 

admissible in evidence," and that the lower Cour p ^^eotee. and 
the test was whether the compromise was Vnurb accordingly re- 

that this was nob the te=t of admissibliby. ^ j^termination on the 
manded the suit to the Court of first instance for determinatio 

merits. This appeal was then preferred. 
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As r^ar^s bhe admissibility in evidence of bhe compromise the learned 
District Judge was, in our opinion, entirely in error. Neither the compro- 
mise! not any terms of the compromise! was embodied in any decree or 
order, and to admit such a compromise in evidence is entirely in contra- 
vention of the provisions of the Eegistrabion Act. If authority were need- 
ed for this, it is to be found in the Full Bench case of Sadar-ud^din 
Ahmad v. Ghajju (i). There it was held by a Full Bench, of which both 
of us were members, that a compromise entered into between the parties 
to mutation proceedings before a Court of Revenue which purported to 
modify the conditions of a pre-existing mortgage upon the basis of which 
mutation was sought, could not be allowed to take effect in opposition 
to the distinct terms of a registered instrument of mortgage. In the 
subsequent case of Kashi Kunbi v. Sumer Kunbi (2) a Bench of this 
Court, of which one of us was also a member, held in a case in which the 
[478] parties to a suit hied a compromise, which, in addition to setting 
forth the rights of the parties as to the property in suit, went on to pro- 
vide that if either party sold his share of the property, the other party 
should have a right to pre-empt, and in which the decree based on the com- 
promise was silent as to the right of pre-emption, that the oomprom'se 
required registration, and not being registered, could not be used to sup- 
port a suit for pre-emption. In the judgment in that case the authorities 
are dealt with. In that case some of the terms of the compromise were 
embodied in a decree, but the provision as to pre-emption was nowhere 
mentioned in the decree. In the present case no portion of the compromise 
is embodied in any decree or order. On the contrary, the order of 
mutation entirely ignored the petition of compromise. Clearly, therefore, 
this petition was not admissible in evidence to prove the agreement set out 
in it. The lower appellate Court was, we think, justified in remanding the 
suit, bub not upon the ground on which it was remanded. The court of 
first instance ought under the oiroumsbances to have heard the case upon 
the merits and tried the question of title set up by the respective parties 
irrespective of the compromise. 

For these reasons bhe order of remand of the Court below was rightly 
passed and the Court of first instance must try the question of title set up 
by the respective parties. We accordingly dismiss the appeal, but under 
the oiroumstances the costs will abide the event. 

Appeal dismissed. 


33 A. 479 (=9 I. C. 655=8 A. L. J. 12.) 

[479] APPELLATE CIVIL. 

Before Sir John Stanley, Knightt Chief Jjistice, and Mr. Justice Banerji, 

Naubat Singh {Defendant) v. Baddeo Singh and another 

(Plaintiffs).'^ 

[I5bh February, 1911.] 

Civil Procedtire Code (1908), section 104, clause 9 order XLIlIt rule 1 {a]-~-Order return- 
iy\g a plaint for presentation to proper Court — Appeal^Case remayided to Court of 
first imtance-^Appcal from order of retnand inadmissible. 


• First AppoU No. Ill oC 1910 from an order of Stish Chandra Baaa, Sabordinate 
of Bareilly, dated the 5th of September, 1910. 

(i) (1908) 1. li. B. 81 All. 13. (2) (1909) I. Ll B. 32 All. 206. 
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A Munaif zeturned tor preaantatioii to the propei Ooarb a plaint filed before 
him. The plaintifi appealed against this order to the Distriot Judge, who trans- 
ferred the appeal to a Subordinate Judge, who in turn remanded the case to the 
Muneii for trial on the merits. Held that no appeal would lie from the appellate 
order of remand. 

In this case a plaint was presented to a Munsif, who, being of opinion 
that he had no jurisdioftion to hear the case, returned the plaint to be 
presented bo the Revenue Court. The plaintiffs appealed from the order 
retmumo the plaint to the District Judge. The District Judge transferred 
the appeal to the Subordinate Judge who remanded the case to the Munsif 

for trial on the merits. The defendant appealed. ^ 

Babu Sital Prasad Ghoih, for the respondent, raised a preliminary 

objeotiion to the heating of the appeal to the effeot that appeal did not 
lie under section 104. sub-seotion (2). read with order Xlilll. rule 1, of 
Ant V of 1908 He further submitted that the appeal was prohibited by 
section 197. clause (3). ol Act II of 1901 (The Agra Tenancy Act). He 

relied on Badam Singh v. Musammat SaUa Kuar W. 

Mr. Muhammad Ishaq Khan, for the «‘PPf’ ShlU 

nrder of remand in the present ease was appealable under order “■ 

rulel. Section 197 of the Agra Tenancy Act did not apply. He relied 

on Ba^nERM, J. — a preliminary objection *Deen 

foVan^to thf hearing of this appeal on the ground that having regard to the 

taken to the g t ^ Procedure, no appeal lies 

?o^ThrCourt " The suit out of which this appeal has arisen was brought 
S Se S^^t^of the Munsif. HO was of opinionjhat - -t cogni.ahie 

by him and piesentod to the proper Court. From this 

returning the ^referred to the District Judgo under order 

[ 480 ] order an app^^^ Subordinate Judge to whose -Court the 

XTjIII, rule 1 (a)- hoard it, was of opinion that the suit was 

Qognizable by Court for trial on the merits, 

sit and remanded th * ' ^ , ^^*11 lie from an order passed 

Section 104 U) prov appealed against is an order pas- 

in appeal ceotion. beoause clause 1 of the section allows an 

sed in “PP®®i rM from which an appeal is expressly 

appeal from an o Tni,% i allows an appeal from an 

of rule 1. order XLIII, which allows an ®PP®‘^VlT„iriir froX orfer 
OQ r.r/lnr XtjT remanding a case whore an appeal would He an 

of the Appallaie Court.” TLat clause only ®®“t®mplatos an appea^ 

order of remand under clause 23 of order XL.I. ana o y 

which if the Appellate Court had jnada a oecroe an app^eal^ 

preferred from such a decree. 's not th ^ 

rule 1 provides for oases which under ‘he |orm that no 

would have come under cases in which a decree of 

appeal would lie from an order of remand . .. ts the Legisla- 

the Appellate Court ^°®’.^.hajo h®®n ^ual^ I tb ^^P to have 

ture in enacting the provision s of section ^ 

— . £\ A T OQA- 


(\) ( 1005 ) 2 A Tj. T.rllO. 


(0) (1906) 0 A L. J- 226, 
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altered the provisions ot the old law. It seems lo us to contemplate only 1911 
one appeal from an order, and not two appeals, as is contended for on be- Pbb 18. 

half of the appellant. In this view this appeal does not lie. and must be 

Further, we are of opinion that, having regard to the provisions of 

of section 197 of the Agra Tenancy Act, the appellant is not entitled to 39 A. 419= 
take any objection or raise any plea in respect of the order of remand 9 1. 0. 666=8 
made by the Court below. If the suit had been brought m the Ee^nue 
Court, the Court to which an appeal [481] from the deoision of that Court 
could have been preferred was the Court of the District Judge. 
as a question of Jurisdiction was raised and decided. ISee section 1(7 16) 
of the Tenancy Act). As the suit was filed in the Court of the Munsif, 
an appeal from his order lay to the District Judge Therefore, even if the 
view adopted in Bam Charan Bam v. Sheoraj (1) is oorreb. as to which we 
express no opinion, section 197 would apply to the present ease and no 
objection can be taken to the order of remand. It was, however, held m 
the case of Badam Singh v. Musammal Sabta Kuar (2) that the Court of 
the District Judge being the Court to which an appeal lay from the deci- 
sion of the Munsif. the section applied. In either view, therefore, the 

appeal is not sustainable. We accordingly dismiss it with costs. 

Appeal dismtssed. 


33 A. 581 (=B A. L. J. 356=10 I. C. 863.) 

appellate civil. 

Before Sir John Stanley, Knigh t, Chief Justice and Mr. Justice Banerji. 

Muhammad Ahmad-Ullah Khan. (Auction-purchaser) v. Ahmad Said 
Khan (Decree-holder) and Eafat Khan (Judgment -Debtor).* 

[ieth February, 1911.J 

money decrce^holdcr-holdmg also a decree upw a 

mlTgage oS the properly sold-AppUcalion by dccree-holder to hnve sale set aside. 

A deoree-boldec held two decree? against tbe same jadgment-debtor. the 
one being a decree for sale on two mortgages, and the other a simple money decree 
In oxecation of tbe latter decree tbe decree-holder caused part of tbe mortgaged 
property to be sold by auction, and it was purchased by a stranger. 

Held that the decree-holder wae not competent to apply under order XXI, 
rule 89,’ ot tbe Code of Ctvil Prooodure, 1908, to get this sale set aside. 

[Ref. 13 A li. J. 273=27 1. 0. 881.] 

This was au appeal from an order setting aside an auction sale upon an 
application made under order XXI. rule 89. of the Code of Civil Procedure. 
The fact<= out of which the appeal arose wore, briefly, as follows. The 
respondent, Ahmad Said Khan, obtained a decree against the judgment- 
debtor. Bafat Khan, on the 8th of October. l909. for sale upon two 
mortgages Subsequently, in November. 1909, be obtained another decree 
against the same iudgment-debtor, but this was a simple decree for money. 
In execution of this latter decree he caused mauza Neali. one of the villages 
comprised in the mortgages upon which ho had obtained the earlier decree, 
to be sold by [482] auction. It was purchased by tbe appellant, Muham- 
mad Abmadullah Khan. Thereupon the decree-holde^ applied unde r 

• First appeal No. 276 of 1910 from a decree ot Baake Behari Lai, Subordinate 
7ndge of Aligarh, dated tbe 7th of May, 1910. 

(1) (1906) 8 A. L. 7. 226. (2) (1905) 2 A. L. J. 119. 
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order XXI, rule 89, to have fche sale seb aside and made the deposit're- 
quired by the seobion. This application was granted and the auotion-pur- 
ohaser thereupon appealed to the High Court. 

Maulvi Qhulam Mujtaha, for the appellant. 

Maulvi Miihammad Uhaq, for the respondent, decree-holder. 

Stanley, C, J., and Banerji, J. — This is an appeal from an order 
setting aside an auction sale upon an applioation made under order XXI, 
rule 89, of the Code of Civil Procedure. The faols are these ; —The 
respondent, Ahmad Said Khan, obtained a decree against the judgment- 
debtor, Rafat Khan, on the 8th of October, 1909, for sale upon two 
mortgages. Subsequently, in November, 1909, he obtained another decree 
against the same judgment-debtor, but this was a simple decree for money.^ 
In execution of this latter decree he caused mauza Neali, one of the 
villages oomprised in the mortgages upon which he bad obtained the 
earlier decree, to be sold by auction. It was purchased by the appellant, 
Muhammad Ahmad-ullah Khan. Thereupon the decree-holder, Ahmad 
Said Khan, applied under order XXI, rule 89, to have the sale aside 
and made the deposit required by the seobion. This application has been 
granted by the Court below, which was of opinion that the decree-holder 
in his oapaoiby as mortgagee was a person who held an interest in the 
property sold within the meaning of rule 89. That rule empowers a 
person who is the owner oi immovable property which has been sold in 
execution of a decree, or holds an interest in such property by virtue of a 
title acquired before the sale bo make an application to have the sale set 
aside. It is nob alleged on behalf of Ahmad Said Khan that he is the owner 
of the property sold, bub he contends that as mortgagee of the said property 
he holds an interest therein by virtue of which be is competent to make 
the applioation. No doubt, ordinarily a mortgagee of bbe property sold is a 
pei-^on who has an interest in it, and in view of the provisions of rule 89 
be would be competent to make an application, but we have to consider 
the facts of this particular case. Hore the holder ot the decree for money 
was also the bolder of two mortgages in respect ot the property ot 
1483] which he sought bo have a sale. He omsed the property bo be sold 
either free from bbe mortgages, or subject to the mortgages. If it was sold 
free from the mortgages ho must bo deemed to have abandoned his mort- 
eaces and in that case bo has no interest, in the property sold, if he 
caused the property to be sold subject bo the mortgages, the sale only 
related bo the interest of the mortgagor, that is, his right of redemption; 
in this right of redemption bbe mortgagee has no interest. Therefore, 
from either point of view, the decree-holder in this case has no interest 
in tbo property sold such as would eubitio him to make an applioation 
under rule 89. 'Wo think tbo judgment ot the Court below bo the contrary 
IS erroneous. We accordingly allow the appeal, set »side the order o 
the Court below and dismiss tbo application of the respondent, Ahmad 
Said Khan, to have the sale set aside, with costs in both Courts. 

Appeal allowed. 
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BeJor6 Sir John Stanley^ Knightt Chief Justice* and Mr, Justice Banerji. 

Bihaei and another {Defendants)* v. Bam Chandra and others 

{Plainii^s).^ 

[17th February, 1911], 

Evidence^Bu''den of proof^Usufrucitiary inorigage^Suit for possession of mortgaged 
property not brought for nearly twelve years — Presumption that no co itideraiion 
passed. 

Where the plaintifid, who were usufruotuaxy mortgagees, were never given 
possession of the mortgaged property and did not attempt to recover possession 
until the period of limitation bad almost expired, it was held, on plei. raised by 
the defendants that no oonsideration had passed, that the burden of proving 
that oonsiderabioQ bad passed was tightly shifted to the plaintifis. Acliobandil 
V. Mohabir (1) followed Mahabir Prasad v. UtshanDayal (Q) distinguished. 


AFFEIiDATB 

OlVlIf. 

33 A. 

A L. J. 368 
=sl0 I. 0. 
927. 


tRef. 3<*i All. 870 ; 00 I. 0. 700 : 61 1. C. 68-1 ; 79 I. C. 696 ] 


This V7as an appeal under section 10 of bhe Letters Patent from a 
judgment of Karamat Husain, J. — The facts of the case are set forth in 

the judgment under appeal, which was as follows 

“Thof.iols are as follows '.—Bihari, defendant No 1, on the 15th of Deoember, 
1896, execated a mortgage with possession in favour of the plaintiffs. In that deed the 
reoitala are that they reoeived the entire mortgage money as detailed below, that they 
put the mortgagees in possession and that they from that date should continue in pos> 
session thereof and should sublet tbo said property. The plainbids on the basts of that 
mortgage instituted [4843 a suit for recovery of possession on the 11th of December, 
1903, whioh was the last day for instituting the suit. The first plea in defence was as 
follows:— ~“Thu defendant did not receive the amount of consideration of the mortgage 
deed, and consequently the plaintiff never demanded possession during the long period 
of 12 years, nor did be make an application for mutation of names. The mortgage 
deed is without consideration " 


** The Court of first instaoce dismissed the claim. The Court at the end of its 
judgment observes: — *‘I presume that the suit was not filed earlier as the bond in ques- 
tion was not executed for consideration.' On appe.^l the lower Appellate Court confirm- 
ed the decree. That Court in its judgment says:-»‘The defendants admit exeoutiou of 
the deed in suit but deny receipt of consideration ' That Court disbelieved the evi- 
dence adduced by the parties and was of opinion that the deoiston of the case turned on 
the question of burden of proof. I n oousequenoe of the delay instituting the suit for 
possession that Court was of opinion that the burden of proving the payment 
of ooDsiderution lay on tbo plaintifis For this proposition it relied on Acho- 
6andti Kuaris. A/u/ia6ir i'rnsud (Ij in whioh tbo learned Judges observe : — *lt is 
doubtless true that the party to a deed duly executed and registered, who alleges non- 
payment of consideration, is ordinarily bound to prove bis allegation; but we think 
the Judge has overlooked the peculiar oircumstanoes of this case. He had found that 
possession had never been transferred, and that the plaintiff and bis prodooessor had 
silently submitted to the withholding of possession for upwards of eight years. This 
*atate of things, oombiced with the continuous possession of the vendors, favoured 
their allegation that possession bad been withheld because of the non-payment of 
oonsideraiion, and raised such a oounter-presumpbioa as bo make itMncumbent on the 
plaintiff vendee to give evidence that consideration had in fact passed.' 

*' The lower Appellate Court was further of opinion that the suit was (or the specific 
performance of a contract of mortgage and was governed by article ll'J of bhe Indian 
Ijimitation Act and not by article 114. The plaintifis have preferred a second appeal 
to this Court and it is urged on their behalf that the suit is not barred by limitation 
tinder article 118, whioh has no application to the facts of the case, and that as the 
defendants admitted the exeoutiou and denied the receipt of oonsidoratioo, they were 
bound to prove that they bad not received the consideration of the mortgage. The 
view taken by the lower Appellate Court, that the suit is barred by limitation, is not 
correct. This action can in no way be regarded to be an action for the specific perfotm- 
anoe of the con tract. The recitals in the mortgage deed are that the mortgagors 

* Appeal No. 96 of 1910 under section 10 of the Letters Patent. 

(1) tlB83) I. L. B. 8 All. 641. (2) Weekly Notea, 1904, p. 168. 
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reocived tbe motgage money and put the mortgagees in possession of the property 
mortgaged. That being so, the suit ia clearly a auit for possession by a mortgagee 
against the mortgagor of immoveable property and is undoubtedly governed by aitiole 
1'35 of the Indian Liimitation Aot, vide Qop^l Hao v. Baji Lai (1). 


=10 1 . 0 . 

927. 


Regarding the plea of burden of proof the question is simply this Does the 
__ institution of a suit for possession on the last day of limitation raise suoh a strong 
88 A* J88* 8 taot relating to the absence of consideration as to oounteraot 

A L J 868 114853 the presumption raised by the recital in the deed as to its payment. In sop^rt 

of the proposition that the long delay raises suoh a presumption, relianoe is placed on 
aootion IS'J of Volume 1 of NV igmore s Law of Evidence and on section 2517 of Volume 
IV of the same work; but in my opinion when the law of limitation 'fixes a time for 
the iDstiiution of a class of oases, the delay up to the last day of limitation ^ 
sufficient to rai?e an> presumption of the kind, because when the law of limitation 
sanctions suoh a delay no presumption of fact against that law can possibly ine 

ruling in 1. L. R. 8 All. 641. is only an authority lot the proposition that 
raised a presumption of fact with reference to the ciroumstanoes of that case, mas 
being so, that OJ.?e is no authority for the proposition that a long delay in the mst - 
tution of a suit for possession on the basis of a mortgage in which ® 

that the mortgagors had received the oonaidoration, will shift the burden of proof ft 

them to the mortgagee in all oases. 

-In Mahuotr Prasad v. B^shan Dayal (2) it is laid down that ‘where execjitioja of 
a bond is admitted and the bond contains an admission that consideration 
U is for the executant to got rid of the admission which bo has made ^be bond 
it is not enough for him to prove that prior to the institution of the 
be demod reooTpt of, consideration, even if such denial was made before the registering 

officer. ' ' . 

•• Following lUo above ruling. 1 am of opinion that the mortgagore 
before me were couna ‘°P/-e that they h^a not ree.^^^ sutt‘ oUt 

goralTu\rt^;:r:UctV whra°r^’.tT “^ee^.on of a aefa m whieh he reoitea 
.eoeipt of eoneiae^^^^ deerees of the Court, 

below "rud'^ae^arVownTb;' to th^ Court of firat inatarree through the lower 

AppclUte Court for trying the tomainmg is.ue.s. 

Tho uofoudants appealed. 

Di'. Xcj Bahadur Baprut for tho apellaDts. 

Thtj le^-uonjents were not represented. 

SrvNLEV. G. J. and 15ANERJI, J. in this suit the plamtitis seek a 

dooree lor possossion of oerUiir proporty usulruotuarily mortgaged 

loVb December. 1890. it appears (rom the evidence, and ft is not 
J t m 1 that from tbo 15tU of December. 1896. until the Idth of Decern 
beiriUOa. the day on vvb.eb this smt was instituted, the plaintiffs neve^ 
n-nnlied lor mutation of names in their favour, nor did . .. 

anv stop whatever to obtain possession from the defendants, 

^n.lmib^od in the pUint that they never got poseession, Tn 
\ f uipti sot UP was that no consideration for the mortgage P® . * 
Sh the lower Courts dismisssed the 

&mt did not place any reliance upon the oral 

this that no consideration had passed. The fact that n ^ .. . 

by burplaiutiffs for so long a period raises the 

Xiut.ffe did not consider during this long th® 

entitled to possession. We think that such an m iustified 

oiroumstancos not unreasonable, and that tbo burden of 

under the circumstances in throwing upon the pla intins in 


II) Weekly Notes, l«8i, p 1^5, 


(2) 


Weekly Nolies, 1901, p. 163. 
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nroving as a {aot ihati oonsideration did pass. The case is very similar to Mil 
that of Ashobandil Kuari v. Mahabir Prasad (1). The suit in that ease FeB. 17. 
^as for possession of land alleged to have been purchased under a regis- 
tered deed of sale. The defendant vendor admitted the execution and oiViii. 
reflishration of the deed but denied receipt of consideration. The deed _ 
■was dated January, 1886, and the suit was not instituted UBtil the year 83 A. 488=8 
1894. that is. after the lapse of eight years. It was found that the vendor 
had been in possession during the whole of that period. The plaintiffs 
produced no evidence in proof of payment of consideration It wa'S held 
by OLDFIELD and Tyrbbll. JJ., that, although under ordinary oiroum- 
stanoes the party to a deed duly executed and registered, who alleges non- 
payment of consideration, is bound to prove his allegation, the fact that 
the plaintiff and his predecessor had silently submitted to the with holding 
of possession for upwards of eight years, combined, with the continuous 

possession of the vendor, favoured the allegation of the latter that pos- 
session had been withheld because of the non-payment of consideration, 
and raised such a counter-presumption as to make it incumbent 
on the plaintiff to give evidence that consideration had in fact 
passed "Wo are not aware that this decision has been the subject 
^ adverse comment, and a number of years have passed since 
the ruling was made. We think that the view taken by the learned 
Judges in that case is a reasonable one. The circumstances of this oaso are 
somewhat stronger, for here we .have a mortgage executed so far back as 
[4871 the 15th of December, 1890. and no steps whatsoever have been 

taken for the obtaining of possession of ‘I?® 

until the last day of limitation, namely, the 14th of Deoember, 1908, a 
period of 12 years. The learned Judge of this Court relied upou the ruling 
fn Mahabir Prasad Bai v. Bishan Da„al (2). The facts of that case are 
unlike those in the present case. There, there was no withholding of 
possession for a length of time as in this case. We cannot concur m the 
decision of our learned brother and must allow the appeal. We accordingly 
allow the appeal, set aside the decree of this Court and restore the decree 
of the lower Appellate Court with costs in all Courts. 


33 A. 487 (= 8 A. L. J. 878=9 I. C. 617». 

FULL BENCH. 

Before Mr. Justice BichctrJs, Mr. Justice Griffin and Mr. Justice Tudball. 

Parmanand (Applicant) v. Satprasad (Opposite party).* 

Fobruaty 1911.] 

Act No II of 18‘^3 (Jiitiian Stamp Act', secliona 2 (21), aivl 60; schedtilc 1, article 48 
(g) Staynp— Power of (iltorncu^Docwuent authfrrizing holder to appear «nrt f7o all 

acts necesBary for exccutioyi of decree. 

Held that a document parporbint; to authorize the petaon in whose favour it 
was executed, who was nob a coctificatcd mukhtar or pleadtir. to appear jod do 
all acts necessary for the execution of a decree of a Court, outside the United 
Provinces, which bad been trani-ferrel to a Court in those Provmooa for execu- 
tion, required to be stamped as a power of attorney with a one rupee stamp, and 
not as a vakalatnamah or muktar namah. 

• Civil Miscellaneous No. 445 of 1910. 

(1) (1806) 1. L. R. 8 All. 641. (2) Weekly Notes, 1904, p. 163. 
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This was a reference under section 60 of the Stamp Aoti 1899, made 
by the District Judge of Cawnpore on the following facts: — 

A decree of a Punjab Court was transferred to the Court of the 
District Judge of Cawnpore for execution. A person who was not a legal 
practitioner'" died, on behalf of the decree-holder, some papers in the 
Cawnporo Court. His authority for acting on behalf of the decree-holder 
was a ' mnkbtar-namah ’ which was stamped only with a Court fee label 
of 8 anna«. 1’he District Judge referred the following question to the High 
Court*—" Whon a private person acting on behalf of another in a matter 
[488] in the Civil Court files a power of attorney, should not that power 
bo liabile to dutv under the Stamp Act. or is it properly stamped » nl9Q 
on plain paper bearing an 8-anna Court fee label as if it were a mukhtar- 

namah under the Court Fees Act ? , ^ \ ■ u t 

The Government Advocate (Mr. A, E. Eyves\ in support of the 

qitestion is important as it appears to be the practice, in parts of 
thece Provinces, of the Courts to accept, as properly stamped, documents of 

(^l) of the Stamp Ac . The dooament in question comes 

down by article 48 o should, therefore, bo exe- 

under clau-^e ic) or clause 1 Article 10 of sohadule 11 of 

cuted on <=tamp Lukbtar-namahs and vakalatnamahs, wbioh 

^ '’iTo.V.pUrrf — TW. I. . flermo. «»■!« 

document bear, an 

Tbe donee of tbo power .wument is duly stam^ 

aueetion is wbetb.'r under these oircumstanoes the a-oression “ power 

r Section 2, clause (21) of the Stamp Act defines the^ex^pre,.^^^^^ 

of attorney ” in the following term, f for the time being m 

in-trumont (not chargeable with a foe g t^e name of the 

ssl =S1S;‘ 

r r„t' “ 
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definifcion which we have quoted above. Clause (c) provides that when 
the document authorizes one person or more to act in a single transaction 
other than the case mentioned in clause (a) the proper stamp shall — 

bo one rupee. Clause ( 0 ) is a general provision for all such powers of at- 
torney not provided for by other clauses. 

Article 10, Schedule II, of the Court Fees Act provides for the stamp- 88 A. 887^ 
ingof mukhtar-namahs and vakalat-namahs. Clause (a) refers to a mukh- 
tar-namah or vakalat-namah presented to any Civil or Criminal Court other ® ** 
than a High Court or to a Bevenue Court or to any Collector or Magis- 
trate or other Executive officer except such as are mentioned in clauses 
{b) and (c). Clause {b) provides for the same class of documents when pre- 
sented to a Commissioner of Revenue, Circuit or Customs or to any 
officer charged with the executive administration of a division, not being 
the chief revenue or executive authority. Clause (c) provides for the same 
class of documents when presented to a High Court, Chief Commissioner, 

Board of Revenue or other chief controlling revenue or executive autho- 
rity. It appears to us that all these documents are documents which 
it was intenled to exclude from the dehnition of the expression power of 
attorney in section 2, clause (21) of the Stamp Act. It, therefore, seems 
to us that it is clear that the documents referred to in article 10, Schedule 
II, of the Court Fees Act are restricted to documents given to and present- 
ed by duly certiBcated mukhtars and pleaders under the Legal Practi- 
tioner’s Act. We may point out that we are not deciding that the 
document in the present case, [490j if it was duly stamped, was sufficient 
to entitle the donee to execute or take steps to execute the decree in 
Cawnpore. Our decision relates only to the question whether or not the 
document was duly stamped. Assuming merely for the purpose of deciding 
the question before us that the document was sufficient if duly stamped, 
we hold that the document} was not duly stamped, and that it ought to 
have been stamped with the stamp provided for by article 48, Schedule 
I, of the Stamp Act. We make no order as to costs. 


83 A. 490 (= 8 A. L. J. 815=9 I. 0. 827). 

APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerfi. 

Shib Chaban Das {Plaintiff) u. Ram Chandra Sarttp and others 

{Defendants).^ 

[21st February. 1911.] 

Award-^Befutal of court to file a private atoard — Snbaeguent suit to enforce terms of 
awards Rea jadioata. 

Held that the refusal of a court to file a private award will not operate an res 
judicata in reapsot of a eubsequeat euit brouftht to enforce the award. Kunji 
Lai V. Durga Prasad (1) followed. Basant Lai v. Kunji Lai (2) referred to. 

The facts of this case were as follows ; — The plaintiff and other 
parties had disputes about the partition of certain property which belong- 
ed to them. They prepared lots and appointed an arbitrator for the pur- 
pose of assigning the lots to the different persons interested. On the 17th 

•First Appeal No. 390 of 1909 from a decree of Kanhaiya Lai, Second Additional 
Judge ol Meerut, dated the llth of August, 1909. 

(1) (1910) I. Ij. B. 82 All. 484. (2) (1906) I. L. B. 28 All. 31. 
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Deoember, 1904:, an agreementi of reference was drawn up and one Babu 
Ramanuj Dayal was appointed arbitrator. On the 23rd of Daoembar, 1904, 
lots wore drawn and lot No. I fell to the share of the plaintiff and his oo- 
sharers. One of the properties comprised in that lot was 20 biswas of the 
village Sherpur .On the 14th of December, 1905, an award was made, but 
in that award by a mistake instead of entering the whole of the 20 biswas 
of the village Sherpur in lot No. 1 only a half of that village was entered 
by the clerk who copied out the lots embodied in the award. The mis- 
take was discovered and the attention of the arbitrator was drawn to 
[491] it. He accordingly made a supplementary award on the 11th of 
Maich, 1906, which was in fact an amendment of the first award. By 
that supplementary award he assigned to the lob of the plaintiff and his 
co-sharers the whole of the village Sherpur. The practical result of the 
two awards was this, that by the first award only a half share of the 
village Sherpur was assigned to lot No. 1, and by the second award the 
remaining half was also allotted to lot 1. On the 11th of April, 
the owners of lot No. 1 made an application to the court under section 525 
of Act No. XIV of 1883 for the filing of both the awards The court filed 
the first award and made a decree in accordance with it, but refused to 
file the supplementary award. Thereupon the suit out of which this 
ftppsal has arison was brought) by th© plaiutiiff and h© olaimed in i & 
biswas share in mauza Sherpur on the basis of the supplementary award 
—be and his co-sbarers being admittedly in possession of a ten biswas 

share in the village. . , » nr .i.\ 

The court of first instance (Second Additional Judge of 

dismissed the suit as barred by judicata owing Y 

former court to file the supplementary award. The plaintiff appealed to 

^lh\^JogLdro Nath Chaudkri (with him Pandit Mohan Lai SandaD» 
for Prasad (with him Babu Sital Prasad Ghosh), for the 

respondents. 

Stanley, C. J-. and Banerji, J.:— The question in this 
whether the plaintiff’s claim is barred by the rule of r^s judicata, lb 
facts are these: -The plaintiff and other parties bad dis^bes about the 

partition of certain property which belonged to them. 

lobs and appointed an arbitrator for the purpose of 

the different persons interested. On the 17tb December, 1904. an 8 

ment of reference was drawn up and one Babu Eamanuj Dayal 

appointed arbitrator. On the 23rd of December, 1904. 

drawn and lob No. 1 fell bo the share of the plaintiff and his co 

charers. One of the properties comprised in that ^Lard 

ot the villaRO Sherpur. On bho 14bh of December. 1905 a„ e^rd 
was made, but. in that award by a mistake, instead of L^^fJ ® 
in^ the whole of the 20 biswas of the village Sherpur m ^t ^ i 
only a half of that village was entered by the clerk who °opie 
the lots embodied in the award. The mistake was discovere 
attention of the arbitrator was drawn to it. He accordingly ma 
plomontary award on the 11th of March. 1906, whio wa --cjdned 

amendment of the first award. By that supplementary award ^ f, 

to the lot of the plaintiff and his co-sbarers the whole of tbe v i R 
Sherpur. The practical result of tbe two awards was this, that by 
first award only a half share of the village Sherpur was assigned to 
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No. 1, and, by the seoond award the remaining haU was also alloted to lot 1911 
Nol 1. On the 11th o! April, 1905, the owners of lot No. 1 made an ap- Fbb. 21, 
plication to the Court under section 525 of Act No. XIV of 1882 for the . 
hling of both the awrds. The Court filed the first award and made a deoree Oiviii, 

in aooordanoe with it, but refused to file the supplementary award. There- ' 

upon the suit out of which this appeal has arisen was brought by the 83 A. 490=8 
plaintiff and he claimed in it a 5 biswas share in mauza Sherpur on 
basis of the supplementary award— he and his co-sharers being admittedly » • • ^ 

in possession of a ten biswas share in the village. 

There is no question that all the parties to the reference to arbi- 
tration intended that the plaintiff and his co-sharers should get the whole 
of the village Sherpur, and there is no question also that it was the in- 
tention of the arbitrator to award to the plaintiff the 5 biswas now claimed 
by him in addition to what ho has already got. The Court below, how- 
BVQtf has dismissed bh© suit on the ground that fch© deoision of bh© Sub* 
ordinate Judge refusing to file the supplementary award operates as 
res judicatas We are unable to agree with the learned Additional Judge. 

Having regard to the judgment of the Subordinate Judge in the case 
under section 525 of Act XLV of 1882. we must hold that the Court 
refused to file the supplementary award, by which, as we have pointed 
out above, an additional lO biswas share in Sherpur was allotted to the 
share of the plaintiff and his co-sharers, the owners of lot No. 1. hrom 
this order of refusal no appeal lay as held in the case of Basant Lai v. 

Kunji Lai (1), in which’ the previous rulings on the subject were 
[ 493 ] cited. This view was adhered to in the recent case of Kunjt Lai 
V. Durga Prasad (2). In the case last mentioned it was further held that 
a refusal of a Court to file an award will nob operate as res judicata m 
respect of a subsequent suit brought to enforce the award. The same 
view was held in the case of Mustafa Khan v . Musa mmat Phuljha 
Bihi (3), which has nob yet been reported. Having regard to these rulings 
the view taken by the Court below cannot be supported. There is no 
doubt as to the question of the plaintiffs title to the property claimed on 

the strength of the supplementary award. The result is that we allow 

the appeal, set aside the deoree of the Court below and decree the plain- 
tiff’s claim with costs in both Courts. , ,, 

Appeal allowed. 


33 A. 493 (=8 A. L. J. 349=9 I. 0. 819). 

FULIj BENCH. 

Before Mr. Justice Sir George Knox, Mr. Justice Banerji and Mr. Justice 

Karamat Eusain. 


Jaimangal Deo and others (Defendants) v. Bed Saban Kunwari 

(Plaintiff).* 

[23rd February, 1911.] 

Civil Procedure Code (1908), section 11, explatiaiion VI— B 03 judioata — claimed 
in comTTt^n” — Jus botfeii. 

• First Appeal No. 42 of I9l0 from aa order of Muhammad AU District Judge oJ 
Mitzapur, dated the 26th of February, 19 lO. 

(1) (1905) I. L. B. 23 All. 21. (3) /. A. 209 ol 1909, deoided ou the 

(2) (1910) I. Li. R 32 All. 481. I’-lth January, 1911. 
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In a suit for ejeofement in a Revenue Oourt the defendants denied the title o! 
the plaintifi, and set up their own title as to part of the property and a ju« 
iertii as to the reet. The Revenue Court eleoted to try the question of title 
itselfy and found that the plaintifi had not established her proprietorship, and 
that decision became final. 

Heldy in a subsequent suit in the Civil Court for a delaration of title, that 
the decision of the Revenue Court, although it constituted & rea judicata m 
between the plaintifi and the then defendants, could not amount to ar^t 
jiultcata as between the plaintifi and the third patties whose rights those defend* 
ants had set up. 

The facts of this case were as follows ; — The plaintiff, on the 26th 
of September, 1906, sued the defendants, Bbagat Beo and Babinath, 
father of Kinkin Deo, and Harbans Deo, in the court of an Assistant 
Collector of the first class for ejectment. The Assistant Collector held 
that the plaintiff was not the [ 494 ] proprietress of the village and dis- 
missed the suit on the 8th of March, 1906. That decision became final. 
The plaintiff then brought the suit out of which this appeal arose in the 
Court of the Subordinate Judge of Mirzapur, for a declaration that she was 
the owner of the village Jamvanwan. She, in addition to Bhagat Deo and 
the sons of Babinath, made six others defendants. One of the pleas 
raised by all the defendants was that the suit was barred by res judicai^. 
The Court of first instance found that this was so and dismissed the suit. 
The plaintiff appealed against all the defendants, and the learned Distrioti 
Judge, bolding that it was not barred against defendants Nos, 1, 2, 3, 4, 
8 and 9, who were not parties to the suit of 1905, remanded the case under 
order XIjI, rule 23. From the order of remand two appeals were pre- 
ferred ; one by the plaintiff (No. 67 of 1910), in which the contention 
was that the doctrine of res judicata was no bar to the suit against Bhagat 
Deo and the sons of Babinath, and the other (No. 42 of 1910} by other 
defendants, in which the contention was that the doctrine of res judicata 

barre l the suit against thorn also. 1 - a # n 

Both appeals were heard by a Bench of three Judges. In F. A i. U. 
No. 67 of 19 10, this Bench, on the 7th of February, 1910, held that the 
suit against Bbagat Deo and the sons of Babinath, was barred by the 

doctrine of res judicata. 

Appeal No. 42 was then beard. 

Dr. Tej Bahadur Sapru^ for the appellants submitted that the 
bad no locus standi. The effect of the judgment in F. A. f . O. No. 67 of 1910 
fl) that the plaintiff has no title to the land and that eome third 
are the proprietors. Explanation VI of section 11, Civil Procedure Code, 
governs the case. In the written statement the defendants in the Bevenue 
Court said that the title was vested in themselves and in their 
{biradaran). Casporsz on Estoppel, page 196 was referred to. The defen - 
ants in the former suit were claiming a title in common with " 

lants. What they said was that tho plaintiffs ware not zamindars and ey 
and some others were the real owners ; Chandu v. Kunhamed (2) 
Somasundara Mudali v. Kulandaivelu Pillai (3). There is J 

the words of Explanation VI which prevents a defendant from setting p 
a claim in common with others. 


V 


Muushi Ho-rtians Safcoi, for the respondents : — ■ 

Explanation VI refers only to representative suits; Sadagopa O 
Krishnamoorthy Eao, (4). In the present case, defendants appei — 


(1) Cf. p. 453 Supra, 

(2) (IbOl) I. li. 11. U Mad 824. 


304) t. L. B. 29 Mad. ^57, (464). 
)07) I. D. R. 80 Mad. 185, (190). 
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themselves in their written statement deny that Babinatb and Bhagat igii 
Deo had any right to execute a kabuliat on their behalf. The judgment Fbb. 28. 
of the Revenue Court is not a judgment in rem and oaunot operate as res 

judicata in the present suit. ^ Bbmoh. 

BanerjI) J. — The facts of this case are set forth in our judgment in 

the connected appeal from order No. 67 of 1910, in which we held, in 33 A. 493=8 
concurrence with the Court below, that the question of the title of the J* gj® 

plaintiff respondent was res judicata. In consequence of our decision in 
that case the learned advocate for the appellants contends that we must 
be taken to have held that the plaintiff has no title to the property in suit 


and that, therefore, she is not entitled to maintain her claim against any 
of the defendants. I do not agree with this contention. "We have not, in 
deciding the connected appeal, held that the plaintiff has no title. All that 
we have held is that th^ question of her title being res judicata against 
those defendants who were respondents to that appeal, tha issue as to her 
title could not be tried as against those defendants. As the appellants 
were no parties to the suit in which the previous judgment was passed 
that judgment cannot operate as res judicata as between them and the 
plaintiff. This is conceded, but it is said that the title of the plaintiff 
being a part of her cause of action, she cannot set it up against the appel- 
lants. because it must be held that she has no title to the property in suit. 
As to this I may first observe that if she has no title as against some of 
the defendants, it does not follow that she has none against the other 
defendants also. In the next place, as I have pointed out above, it has 
not been decided in the suit that the plaintiff has no title. What has 
been decided is that in consequence of the decision in the former suit 
[490] she is precluded from setting up her title against those defendants 
who were defendants to that suit and that the issue as to her title cannot 
be determined as against those defendants. That, however, cannot bar the 
trial of the issue as against the defendants appellants who were not parties 
to the former suit, and the Court below was right in ordering a trial of 


that issue. 

It is next urged that in view of Explanation VI to section 11 of the 
Code of Civil Procedure the former judgment must be held to be res judi- 
cata. This contention is in my judgment, equally untenable. The parties 
to the former suit did not litigate in respect of ‘*a private right claimed in 
common for themselves and others.” The defendants to that suit set up 
their own right to a part of the property and also alleged that another part 
of the property belonged to the appellants to this appeal, but they did not 
assert any right which was common to all of them. In order that the ex- 
planation may be applicable, there must be community of interest, such as 
is referred to in order 1, rule 8. In the present case there was no com- 
muntiy of interest. It is admitted that if in the former suit a decree bad 
been passed in favour of the plaintiff, it would nob have been binding on 
the appellants. Why then should it bo binding because the suit was dis- 
missed ? In my judgment Explanation VI has no application to a case 


like this. 

For the above reasons I would dismiss the appeal with costs, 
Karamat Husain, J. — -The plaintiff, on the 26bh of September, 1906 
sued the defendants, Bhagat Deo and Rabinabh, father of Kinkin Deo, and 
Harbans Deo, in the court of an Assistant Collector of the first class for 
ejectment. The Assistant Collector hold that the plaintiff was not the 
proprietress of the village and dismissed the suit on the 8th of March, 
1906. That decision became final. 
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The plaintriff then brought the suit out ot which this appeal arose in 
the Court of the Subordinate Judge of Mirzapur, for a declaration that she 
was the owner of the village Jamvanwan. She, in addition to Bhagat 
Deo and the sons of Bablnath, made six others defendants. One of the 
picas raised by all the defendants was that the suit was barred by res 
judicata. 

[•*97] The Court of drst instance found that it was so and dismissed 
the suit. The plaiutifJ appealed against all the defendants, and the learn* 
od District Judge holding that it was not barred against defendants 
Nos. 1, 2, 3, 4, 8 and 9, who were not parties to the suit of 1905, remand- 
ed the case under order XLI, rule 23. From the order of remand two 
appeals were preferred. One by the plaintiff (No. 67 of 1910) in which 
the contention was that the doctrine of res judicata was no bar to the 
suit against Bhagat Deo and the sons of Rabinath, and the other (No 42 
of 1910) by other defendants in which the contention was that the doc- 
trine of res judicata barred the suit against them also. 

Both appeals were heard by a Bench of three Judges. In F. A. £. O. 
No. 67 of 1910, this Bench, on the 7th of February. 1910, held that the 
suit against Bhagat Deo and the sons of Rabinath, was barred by the 
doctrine of res judicata. 

After the delivery of judgment in F. A. f. O. No. 67 of 1910, F. A. f. 
O. No. 42 of 1910 was heard. The learned advocate for the appellants 
admitted that res judicata did not apply as the parties were not the same. 
He, however, pressed (1) that our decision in F. A. f. O. No. 67 of 1910, 
that the plaintiff was not the proprietress of Jamanwan, so far as Bhagat 
Deo and the sons of Rabinath were concornod, being in the one and the 
same suit must be deemed to be decision that she was not its proprietress 
against the appellants as well, for in the one and the same suit a plaintiff 
cannot bo held to have no proprietary title against some of the defendants 
and to have it against the rest ; (2) that Explanation VI of section IL of 
the Civil Procedure Code applied to the case, and (3) that the appellants 
could plead a jm tertii and say that the ownership of the village in dis- 
pute belonged to other defendants and not to the plaintiff. 

A fallacy lurks in the first contention and is the result ot non-appre- 
ciation of the nature of the doctrine of res judicata. The doctrine with 
certain limitations prohibits a court of justice from deciding in a subsequent 
suit an issue which has been decided in a previous suit. When a Court 
with reference to an issue involved in a subsequent suit is of opinion 
that res judv-ata bars the trial of that issue, it refrains from deciding 
that issue (.498] To call this action of the Court a decision of that issue in 
the subsequent suit is a misnomer and can in no way deprive it of the 
power of deciding that issue between the plaintiff and the rest of the 
defendants. It must be noticed that our judgment in F, A. f. O. No. 67 
of 19 lO is a judgment in perso7iain and not a judgment in rcm. So far, 
therefore, as the parties to the present case are concerned, it is res inter 
altos judicata and cannot bind them. The above principle is embodied in 
section 43 of the Indian Evidence Act (No. I of 187 2) which isas fol- 
lows : “ Judgment^-, orders or decrees othor than those mentioned in sec- 

tions 40, 41 and 42 arc irrelevant, unless tlie exi^^tenoe of such judgments, 
orders or decrees is a fact in issue or is relevant under some othor provi- 
sion of this Act.*' There are no words in the section to indicate that a 
judgment, order or decree, for the purpose of being irrelevant must bo in 
another suit. The words are wide enough to include a judgment, order or 
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decree in the one and the same suit i£ the parties are different. A. a 
plaintiff, in the one and the same suit, may be held to be the owner of a 
village against B but not against 0. Had the appellants in the ease before 
us admitted that the plaintiff was the proprietress of the village, the Court 
would have been bound to declare her to be the owner of the village as 
against the appellants and to be no owner as against the others, and this 
would have been done in the one and the same suit 

The fallacy becomes clear if we suppose that the suit of 1900, 
instead of being dismissed, was decreed against Bhagat Deo and Rabinath 
and the plaintiff was held to be the owner of the village. In such case 
the court in F A. f. O. No. 67 of 1910 would have come to the conclusion 
that, as the plaintiff had been found to be the owner of the village against 
Bhagat Deo and Rabinath, the retrial of her title against them was barred 
by the doctrine of res judicata. Could such a conclusion have entitled 
the plaintiff to contend that the court must hold her to be the owner of 
the village without giving the appellants an opportunity to prove other- 
wise for a court in the one and the same suit could not hold that the one 
and the same plaintiff was the owner of the village against some defen- 
dants but not against the rest ? , 

r499l Such a contention would have been deemed ridiculous, and 
the mere fact that it was raised in a converse ease could not alter its 

As a matter of procedure the appellants in F. A. f. O, No. 42 of 1910 
can rely upon our decree in F. A. f. O. No. 67 of 1910, as a piece of docu- 
mentary evidence and cannot call it in aid of their case m any other way. 
It therefore follows that unless their case is tried and the question that the 
plaintiff has no title against them is decided, they can be entitled to no 
decree They, however, ask us to take what they think ought to be decided 
in their favour to have already been so decided. This cannot be done, and 
the learned advocate has not referred us to any principle or precedent that 
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might support him. ^ . 

Explanation VI, section 11. Civil Procedure Code, has no application 

to the case before us. In the suit of 1905, in the court of the Assistant 
Collector of the first class, no private right was claimed by Bhagat Deo 
and Rabinath in common for themselves and the appellants in F. A. f. O. 
No. 42 of 1910, and therefore the appellants before us could not be 
deemed to bo claiming under Bhagat and Rabinath. There is no substance 
in the plea of jus tertii. The effect of that plea, when permitted to be 
raised, is that the plaintiff is called upon to prove a better title. That 
plea does not shut out the plaintiff from proving a better title nor debar 
the court from deciding the question of title. 

For the above reasons I would dismiss the appeal with costs. 

Knox, J. I agree with my learned brothers in holding that the 

judgment in F.A. f. O. No. 67 of 1910 cannot operate as res judicata in bar 
of the suit out of which this appeal arises. The present appellants were no 
parties to the suit in which the judgment first named was passed. Explana- 
tion VI of section 11 of Act No. V of 1908, which the learned advocate 
for the appellants would have us apply, will nob help the case. In the 
pj’ 0 Yio^j 5 suit the right claimed was not a private right claimed by the 
parties to that suit in common for themselves and others. The appeal is 
dismissed with costs. 

Appeal dismissed. 
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[500] MATRIMONIAL JURISDICTION. 

Before Sir John Stanleyt KniQhi^ Chief JusUce^ Mr. Jxisiice Griffin and 

Mr. Justice Tudball. 


John Henry Rhine (Rest^ondent) v. MABEii Rbine {Petitioner) and 
John Henry Rhine {Petitioner) v. Mabel Rhine (Bespondent) 

(Tioo petitions consolidated). 

[23rd February, 1911.] 

Act No. IV of 18R9 (Indian Divorce Act), section 28— Diacrdiion of court— Petitioner's 
adtiXicnj a ground for refusuxg a decree for judicial separation. 

Where the petitioner Hhe wife> in a suit for divorce in the alternative foe a 
judicial separation was found to have herself oommitted adultery, to which the 
conduct of the respondent had in no way conduced, it was held that this was a 
good ground for the refusal of a decree for judicial separation. Otway v.Oi- 
way il) followed. Cois^unfmtdi v. ConsianUniai (2) distinguished. 

Tb6>e were two appeals arising out of cross petitions under the Indian 
Divorce Act, 1869. The facts out of wbicb they aroso wore as follows: — * 
The appellant, John Henry Rhine, an engine driver on the North- 
Western Railway, was married to the respondent, Mabel Rhine, in the 
Central Provinces, in tho year 1897. The last residence of the parties 
was at Saharanpur. There has been noiissua of the marriage. Mrs. Rhine 
left her husband in April, 1909, and wont to her brother in tho Punjab. 
She, on tho 28th of May, 1909, instituted a suit in Lahore against her 
husband for dissolution of their marriage, or in the alternative for judicial 
separation. The plaint in this suit was returned to her to be filed in the 
proper court, tho court at Lahore not having jurisdiction in tho matter, and 
accordingly tho plaint was filed in tho court of tho District Judge of 
Saharanpur, on tho 30bh of July, 1909. Moantimo, Rhino filed a petition 
for divorce on the 22nd of July. 1909, on the ground of his wife’s adultery 
with the co-respondent, Leonard A, Green, also an engine driver on tho 
North-Wostorn Railway. 

By tho agreement of the parties the two suits were heard together 
and one judgment was delivered in both suits. Mrs. Rhine alleged in 
her petition various acts of cruelty on the part of her husband and 
charged him with having committed at [501] various places carnal 
intercouse with her again^^t the order of nature, forcibly and against her 
consent. The adultery of Mrs. Rhino with the co-respondent Green was 
established to tho satisfaction of the learned District Judge, and his find- 
ing is not now in controversy. Ho also found that the misconduct of 
Rhine, alleged by bis wife, was established by the evidence and dismissed 
Rhino’s petition for dissolution of marriage, as also Mrs. Rhine’s petition 
for dissolution of marriage, but he granted Mrs. Rhine’s prayer for judicial 
separation. 

The hu'^band appealed. 

Mr. C. Boss Alston, for the appellant. 

No one appeared for tho respondent. 

Stanley, C. J. — These appeals arise out of cross petitions for divorce 
under the Inrlian Divorce Act. Tho appellant, John Henry Rhine, who is 

* First Appeal No^. 206 and 207 of 1910 from decrees of E- O. E. Leggatt, District 
Judge of Saharanpur, dated tho 4tb of May, 1910. 

(1) (1883) Ij. R. 13 P. D. 141. (2) (1903] P. D. 248. 
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an engine driver on the North-Western Kailwayi was married to the res- 
pondent, Mabel Shine, in the Central Provinoes, in the year 1897. The 
last residence of the parties was at Saharanpur. There has been no issue of 
the marriage. Mrs, Rhine left her husband in April, 1909, and went to niad JubiS- 
her brother in the Puniab. She, on the 28th of May, 1909, instituted a oiormN. 
suit in Lahore against her husband for dissolution of their marriage*, or in 33 ^ 500 = 

the alternative for judicial separation. The plaint in this suit was return- s A. L. J. 818 

ed to her to be filed in the proper Court, the Court at Lahore not having *^9 1. 0 . 796. 
jurisdiction in the matter, and accordingly the plaint was filed in the 
Court of the District Judge of Saharanpur, on the 30th of July, 1909. 

Meantime, Rhine filed a petition for divorce on the 22nd of July, 1909, 
on the ground of his wife’s adultery with the co-respondent, Leonard A. 

Green, also an engine driver on the North-Western Railway. 

By the agreement of the parties the two suits were heard together 
and one judgment was delivered in both suits. Mrs, Rhine alleged in her 
petition various acts of cruelty on the part of her husband and charged 
him with having committed at various places carnal intercourse with her 
against the order of nature, forcibly and against her consent- The adul- 
tery of Mrs. Rhine with the co-respondent Green was established to 
the satisfaction of the* learned District Judge, and his finding is not [3021 
now in controversy. He also found that the misconduct of Rhine alleged 
by his wife was established by the evidence and dismissed Rhine’s petition 
for dissolution of marriage as also Mrs. Rhine’s petition for dissolution of 
marriage, but he granted Mrs. Rhine’s prayer for judicial separation. In 
his judgment ho remarks : — 


1911 
Fbb. 28. 
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** I have found that Rhine hae been guilty of conduct which is not onlv criminal 
but which constitutes a high degree of cruelty of a most abominable kind, and I do 
not think that the idea o^n be tolerated that the wife should be obliged to live with 
her husband under such ciroumstances." 

The present appeals were then preferred by the husband, and the 
grounds of appeal are that the evidence on the record did not justify the 
finding that the respondent was guilty of the criminal offence charged 
against him ; and that a decree for judicial separation ought not to have 
been passed having regard to the fact that Mrs. Rhine was proved to have 
boon guilty of adultery, and further that a decree for dissolution of the 
marriage on the ground of his wife’s adultery ought to have been passed 
in his favour. Mrs. Rhino does not resist the appeal and no one anpears 
for her. 

As to the observation of the learned District Judge that be did not 
think that the idea could be tolerated that the wife should be obliged to 
live with her husband under the circumstances of this case, I may observe 
that it does nob necessarily follow if a decree for judicial separation he 
refused that she will be obliged to live with her husband. If he seeks 
restitution of conjugal rights it will be for the Court before which the 
case comes to say whether under the oiroumsfeanoes a decree should be 
passed in his favour. 

The first question then for determination is whether or not the evi- 
dence satisfactorily establishes that the appellant Rhine was guilty of the 
misconduct charged against him. Mrs. Rhino gave evidence in support 
of her case and this evidence was corroborated by the evidence of 
Mrs. Tilbury, who is a diplomaed midwife and also by a Mrs. Burrowes. 
The former was called in on one occasion by Mrs. Burrowes to treat 
Mrs, Rhino, after siie bad boon subjected, as she alleged, to the cruel treat- 
ment complained of. ^frs. Tilbury stated that she found Mrs. Rhine in 
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[5031 a coQdibion mdicabing bhati bhe offenoa oomplaiued o( bad been 
oommlUed, and bhab <;he bad been treabing her for bhe injuries sasbained 
by her whioh she detailed. She further sbabed thab for bhe same reason 
she was called in once or twice after this. Mrs. Burrowes» who was 
next door neighbour bo Mrs. Rhine, stated that Mrs. Rhine often told her 
thab her husband treated her unnaturally, and beat her because she would 
nob submit bo his ill-treatment. The learned District Judge believed these 
witnesses. He observes: — “I feel sure that these two ladies have not 
invented bhe incident which they relate. Their evidence was given in a 
simple, straightforward way and with bhe air of persons relating what they 
had actually seon." The learned Judge had better means of estimating 
bhe credit to bo attached to the evidence than we possess. He came to 
bhe conclusion that the evidence of Mrs. Rhine and her witnesses was 
reliable. Against it there was bhe denial of Rhine himself. But 
there is on the record a mo'‘.b compromising letter which was addressed by 
him on the 11th of May, 1909, to a Mrs. Miller whom he addresses as 
his "dearest sister," and who, it is stated, lived with his brother-in-law, 
bub was nob married bo him. In this letter ha complains of his wife, and 
we find in it the^e statements : " whenever Mr*^. Rhine has left borne, or 
had any words with me, she always flies back bo an old story of belling 
people thab I committed the sin of sodomy. This originated through soma 
friends of her at Sukkur, about 8 years ago. If I was guilty of such an 
action, why was not immediate action taken against me. I say to you, 
dear sister, under the circumstances of this accusation I am innocent. 
Any how she tries to tell this story of 8 years old to excite people’s 
sympathy for her and hatred for me. Admitting for argument’s sake this 
to be true, I’m a man after all, bub for any woman to tell such a story year 
after year and disclose some of the bedroom secrets of our home, and when 
disclosed and known by bhe male people what would you think of such a 
woman." There is this further passage in the letter : — "I give you bhe as- 
surance, my dear si«tcr, that I am a reformed man and unblamable in every 
way." This does not appear to me bo bo the letter of an innocent man. 
Such a charge as was made against him would ordinarily be met by an 
indig- [5043 nant denial, but in this case there is ab’most a qualified denial. 
Tie says : — " Under the circumstances of this accusation I am innocent." 
Then admitting (or argument’s sake the charge to be true ho observes : — 
"I’m a man after all." This suggests that he oxcusod himself on bhe 
ground that passion and lust gob the bettor of him. He admits that there 
wore ‘bedroom ‘^ocrets’ which ought not bo havo been disclosed and that 
his wife had made the charge of misconduct against him long anterior bo 
the divorce proceedings. Whatever bo the full weight to be atbaohed bo 
this letter, it appears to mo that it furnishes corroboration of tho evidence 
of Mrs. Rhine and her witnesses. I am wholly unable under the circum- 
stances to come to bho conclusion that bhe Court below was wrong in 
regarding the charge made by Mrs. Rhine as proved. I also agree in the 
view taken by the Court below that as neither of the parties came into 
Court with clean bauds, neither of them was entitled ho a decree for 
dissolution of marriage. 

It only remains to consider whether under bhe circumstances bhe 
Court below ought to havo granted a judicial separation. It is only under 
exceptional circumstances that tho Court will grant a decree for judicial 
separation bo a petitioner who has been guilty of adaltery. Section 
23 of tho Indian Divorce Act proscribes thab in an application for judi- 
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oial separation the oourt on being satisfied of the truth o£ the state- 
ments made in the petition and that thire is no legal ground wfitj 
the application should not be granted may decree judicial separation 
This section closely corresponds with section 17 of the Matrimonial 
Causes Act, 20 and 21 Victoria. Chapter 85 as amended by 21 and AA 
Victoria, Chapter 108, section 19. The Act does not define the legal 
grounds which justify the oourt in refu icg to grant a decree to 
a petitioner for judicial separation. In the case of Otway v. Otway 
(1), it was held by the Court of Appeal in bingland that a 
judicial separation can only bo granted where the petitioner comes o 
oourt with a pure character and is free from ail matrimonial misconduct. 
In that case a husband and wife had both been found guilty of adultery, 
and the husband had also been found guilty of aggravated cruelty. 
It was held by the Court of [605] Appeal reversing the decision of 
Butt, J., that the court had no jurisdiction to make a decree lor judicial 
separation on the ground of such cruelty, however aggravated iso arac er 
might be. Cotton, li. J., laid down the following as the true principle 
which should guide a court in a case of the kind. He observea . in 
my opinion the true principle is this, that a wife having been guilty of 
adultery has put herself in such a position that she cannot be considered 
as an innocent party in any proceedings which might have been taken m 
the old Ecclesiastical Courts, or which might now be taken m the Court of 
Divorce, and therefore on that ground she is not in a position to come to 
that court to give her any relief as to any matrimonial offence which the 
husband may have committed, or to put it on the ground of compensation, 
for a crime of the same nature.” Fry. L. J., in the course of his judgment 
remarked “The case is one which it appears to me ought to be consider- 
ed with great care, because it is impossible not to feel a strong sense of 
repulsion at continuing the marriage tie between an adulterous man and 
an adulterous ^oman, where tho man has been guilty of ocueity o 6 e es- 
oriijtion of which the respondent in tbi^i case has been guilty. He states his 
conclusion as follows “The conclusion 1 have ayived at is that the prin- 
ciples which formerly governed the old Ecclesiastical Courts ought to pre- 
vail now. one of which is not to pronounce a decree for a divorce a mensa 
et ihoro in favour of an adulteress.” Lopes, L.J., iu his judgment observes: 
— “Now tho authorities seem to me clearly to lay down that if a wife sued 
her husband for adultery and bad herself been guilty of adultery, she was 
not entitled to any relief. That doctrine applies m this ease unless it can 
bo maintained that the fact of tho husband having been found guilty of 
cruelty as well as adultery, entitles tho wife to relief, when but for the 
cruelty she would have had no locus standi. I can find no authority for 
this proposition, and it is opposed to what 1 believe to be the principles on 
which the Ecclesiastical Courts have acted in granting decrees for a divorce 
a wensa et ihoro viz. that a wife or husband seeking such relief must come 
to the court with a pure character and must bo free from any matrimonial 
misconduct.’' 

[506] To this ruling great weight necessarily attaches. It is no 
doubt true that in tho later case of Constantinidi v. Constantinidi ^2), 
Jeune, P., granted a decree for dissolution of marriage in a case m 
which both the petitioner and respondent had been guilty of adultery. In 
that case it was held that, although the discretion conferred by section 31 
of Act 20 and 21 Victoria, Chapter 85, is a judicial and not an arbitrary 
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1911 discretion, the causes for and oircumsfcanoes under which the court may 
PER 23. exercise its discretion in favour of a guilty petitioner are to be taken in 
Mat^mo- according to their several degrees of force and also that 

NiAii JURIS- such causes is not a closed book and may be extended as ooca- 

DiOTiON. arises. The learned President in the course of his judgment, in 

treating of the principles which should guide the court in a matter of the 

w L ^ think, therefore, one can find guidance only by refer- 

^9* C*7B6.^^®® general principles of justice, and no principles of justice in 

’regard to this matter seem to me clearer than these : fiisb, that the peti- 
tioner who has been convicted of adultery should not be allowed to obtain 
a divorce, if such adultery, in any serious degree, contributed to the mis- 
conduct of the respondent; and secondly, that a respondent should not be 
allowed bo avoid the consequences of proved misconduct by putting forward 
or acts of misconduct on the part of the petitioner for which the respon- 
dent was himself or herself in any serious degree responsible. To hold 
otherwise would be to allow a wroug-door to profit by wrong doing. I have 
no doubt that the Legislature intended that the Court should act on these 
principles whether or no it intended that the court should act on any other 
principles.” Finding in that case that the respondent’s conduct conduced to 
the adultery committed by the petitioner, the learned President granted a 
decree niU. This was a very dillerent case from the one now before us. 
In this case Mrs, Rhine has been found guilty of deliberate adultery. It 
cannot rightly bo said that her husband conduced to the adultery. The 
principle laid down in Oiwa}t v. Otway should, therefore, I think, bo appli- 
ed bo this ca?e, and accordingly applying it I would hold that, coming into 
court as she does with unclean bands, Mrs. Rhine is nob entitled to any 
relief. I would, thoieforo, in [507] the cironmstanoes of this case, set 
aside the decree of the Court below for a judicial separation and in other 
respects affirm the decree of that Court. 

Griffin, J.— I concur. 

Tudbalr, J.—I concur. 

By the Court. — The order of the Court is that the doeroo of the 
Court below in so far as it granted the petition of Mrs. Rhino for judicial 
separation besot aside, and that hor pitition be dismissed in toto. In 
other respects the decree will stand affirmed, but without costs as no one 
appears on the part of the respondent. 

Petition dismissed. 

83 A. 607 (~8 A. L J. 329:=l0 I. G. 845.) 

APPELLATE CIVIL. 

Before Sir John St uiley, Knights Chief Justice, and Mr. Justice Banerji. 

Kurya Singh and another iPlainHif) v. OHHAiiLU {Defendant).^ 

[llth February, 1911.] 

Act [Local) 11 of I90l [Aorn Tcn > txey AcO, 10, ^(CI-^Exchange of lands on 

partition’^Expropriil^iry (cnanl—^Suit for pnafless/oa t» Civil Court — Res judicata 
— Protcd urc. 

Ry section 10 of the Agr:^ Tonrinoy Act, 1001, whore there is a transfer by 
private alienatioa, no rights of cxproprietacy tenants accrue if the alieoatios 
ia by gift or by exchange between co-sbarors. 

•Second Appeal No 947 of 1910 from a docroo of fj Johnston, additional Judge of 
Meerut, dated the 22nd of April, 1910, levoising a decree of Kluhammad Hussain, 
additional Subordinate Judge of Meerut, dated the SOth of July, 1909. 
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Wheca oitoumstanoe^ exist to which seotion 203 of the same Act applies, the 
Ooutt has no option, bat is bound to adopt the pcooeduro laid down in that 
seotion. 

[Ref. 63 I. 0. 810.] 

The facts of this case wero as follows : — 

One Dull Chand, now represented by the appellants, brought a suit 
for possession of certain agricultural lands. It appears that the parties 8 A. L. J. 329 
were co-sharers in certain zamiudari, and under an arbitration award tbo =10 I.C. 8W. 
zamindari was partitioned. The lands in question fell to the share of Duli 
Chand. He brought a suit in the Civil Court for proprietary possession of 
those lands and for eieotmont of the defendant. The Subordinate Judge, 
in whose court the suit was instituted, by bis decree, dated the 10th of 
[308] November, 1902, granted bo Dali Chand a decree for proprietary 
possession of the land. An appeal by the defendant was dismissed, and 
Duli Chand got possession. The defendant then brought a suit in the 
Revenue Court under section 79 of the Tenancy Act, and his suit wa 
decreed. Whereupon the present suit was brought. The suit was decreed 
by the first court (Additional Subordinate Judge of Meerut), but was dis- 
missed on appeal by the District Judge. The plaintiffs appealed to the 

High Court. 

Mr. M. L. Agarwa-a, for the appellants. 

Pandit BaJifit) Ram Dave (for The Hon’ble Pandit SiiJiiar Lai), for 
the respondent. 

Stanley, C. J. and BaneBJI, J. — The suit out of which bhig appeal has 
arisen was brought by Duli Chand. now represented by the appellants, for 
possession of certain agricultural lauds. It appears that the parties were co- 
sharors in certain zamindari, and under an arbitration award the zamindari 
was pa.rbitionod. The lands in question fell to the share of Duli Chand, He 
brought a suit in the Civil Court for proprietary possession of those lands 
and for ejectment of the defendant. The Subordinate Judge in whose court 
the Suit was instituted, by his decree, dated the lObh of November, 1902, 
granted bo Duli Chand a decree for proprietary possession of the land. 

The defendant appealed to the District Judge and contended that tbo land 
bad been his sir land before partition, that he bad acquired the rights of 
an ex-proprietary tenant in regard to it and that he could not be ejected 
from it by a decree of the Civil Court. The learned Judge was of opinion 
that the decree of the first court only granted to the plaintiff proprietary 
possession of the land, and that it could not be determined in that 
suit whether the defendant bad acquired the rights of an ex-proprietary 
tenant. The learned Judge observed, however, in his judgment that, as 
there was an exchange between oo-sharors, the defendant could nob under 
any oiroumstanoos claim the rights of an ex-proprietary tenant. This view 
of the learned Judge was in our opinion right. By section 10 of the 
Tenancy Act where there is a transfer by private alienation no rights of 
ex-proprietary tenants accrue if the alienation is by gift or by exchange 
between co-sharers. Here there was [809] evidently an exchange between 
co-sharers, and therefore, under the provisions of section 10, no rights could 
accrue to the defendant, as an exproprietary tenant in respect of laud held 
by him as sir. Holding tbo view which wo have mentioned above, the 
learned Judge dismissed the appeal of the defendant. The decree obtained by 
Duli Chand was pub into execution and he obtained possession of the pro- 
perty. It is admitted that he book actual possession of it ; whether he 
obtained it by execution of the decree or subsequently ie immaterial. The 
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defendant on being dispossessed brought a suit in the Revenue Court 
Under section 79 of the Tenancy Act for recovery of possession alleging 
himself to be the ex-proprietary tenant of the land. His suit was decreed. 
Hence the present claim for possession. 

The court of first instance decreed the claim, but the lower appellate 
83 A. 507= court dismissed it, holding that the decision of the Civil Court in the for- 

=10 I 0 84^ brought by the plaintiff operated as res judicata. This view of 

• the learned Judge is, in our opinion, erroneous, and the learned vakil for 
the respondent has not tried to support it. In the former suit, as wc have 
pointed out above, the appellate court clearly abstained from determining 
•whether defendant was liable or not to be ejected from the land. There- 
fore the decision in the previous suit cannot operate as res judicata in this 
case. 


1911 
FEB, 21. 

A PPEriliATB 
OrViD. 


As, however, the suit related to agricultural land and the defendant 
pleaded that he hold such land as the tenant of the plaintiff, section 202 
of the Agra Tenancy Act applied and the court in which the suit was 
brought was bound to reqaire the defendant by order in writing to insti- 
tute within three months a suit in the Revenue Court for the determina- 
tion of the question whether defendant was the plaintiff’s tenant or not. 
This the court of the first instance did not do. 

Mr. Baldev Bam, for the respondent, contends that the decision of 
the Revenue Court in the ?uit brought by the defendant to recover posses- 
sion is res judicata between the parties, and the procedure laid down by 
section 202 need not be adopted. Wo express no opinion on the question 
whether when a suit is brought in the Revenue Court by the defendant in 
accordance with the provisions of section 202, the decision in a former 
suit [5103 brought in the Revenue Court would or would not have the 
effect of res judicata. Wo think the court of first instance was hound to 
follow the procedure laid down in section 202, and this must now be done. 
We accordingly discharge the decrees of both the courts below and remand 
the case to the court of first instance with directions to re-admit the suit 
under its original number in the register and adopt the procedure laid 
down in section 202 of the Agra Tenancy Act. The appellant will have the 
costs of this appeal. All other costs will follow the event. 


Appeal allowed. 


83 A. 610 (=6 A. [ . J. 624=11 1. 0. 263=12 Cr. L. J. 889). 

REVISIONAL CRIMINAL. 

Before Mr. Justice Tudball. 

Emperor v. Alam and otbers.’^ 

[2nd March, 1911.] 

Criminal Procedure Code, tcctioue 408, Appeal — Sentence. 

Whore oertain persooe were tried by a Magistr.ite of the first olase, oonvioted 
of ao ofieuce under seotiou 325, Indian Penal Code, and sontonced to a day's 
imprisonmoQt and .a Cno of fifty rupees. IlcUl that the oircumstanoe that the 
accused wore in fact neither soot to jail nor actually imprisoned would not pro* 
vent their being entitled to appeal to the Sessions Judge. 

The applicants in this case wore tried by a Magistrate of the first 
class, convicted of an offonco under section 325 of the Indian Penal Code, 

* Criminal Revision No. 7 ’jO of 19i0 from an order of G, A. Paterson, Diatriot 
Judge of Benares, dated the I2th of Dooembet, 1910. 
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and sentenced to a day’s simple imprisonment each and to a fine of Rs. 50 
each, in default of which they were to suffer a month’s further imprison- 
ment. In addition they were bound over to keep the peace. They appeal- 
ed to the Sessions Judge, who, however, held that, inasmuch as in fact 
the appellants had neither been sent to jail nor actually imprisoned, no 
appeal would lie. The appellants then applied in revision to the High 
Court. 

Mr. O. P. Boyst for the applicants. 

The Assistant Government Advocate (Mr. B. Malcomson), for the 
Crown. 

TUDBALli, J. — This is an application in revision against the decision 
of the Sessions Judge of Benares, made on the 12th of December, 
1910. The applicants were tried by a Magistrate of [Sll] the first 
class ; convicted of an offence under section 325 of the Indian Penal 
Code and sentenced to a day’s simple imprisonment each and also 
to a fine of Rs. 50 each, and in default of payment of fine they 
were to suffer a month’s further imprisonment. In addition to this they 
were bound over to keep the peace. The learned Sessions Judge has held 
that, though the applicants were sentenced to one day’s imprisonment, as 
a matter of fact they were neither sent to jail nor were they actually 
imprisoned, and that therefore there has been no such combination of the 
two classes of punishments mentioned in section 413 as is contemplated 
by the terms of section 415 of the Criminal Procedure Code. Section 
308 of the Code distinctly lays down that any parson convicted on a trial 
held by a Magistrate of the first class may appeal to the Court of Session. 
Section 413 is an exception to the general rule laid down in section 408. 
It is laid down in that section that " notwithstia[.ding anything herein- 
before contained there shall bo no appeal by a convicted person in oases 
in which a Magistrate of the first class passes a sentence of imprisonment 
nob exceeding one month only ‘ or * fine nob exceeding fifty rupees 
only, ’ or ’ whipping only.” It is quite clear that the present case 
does nob fall within the exceptions set forth in section 413. Section 
415 is explanatory, and apparently was entered in the Code to remove 
all possible doubts wbiob might arise in the cases considered therein. 
It clearly lays down that an appeal may be brought against any sen- 
tence referred bo in section 413 in which any two or more of the punish- 
ments therein mentioned are combined. It is quite’ clear that in the 
present case there has been a combination of the sentences of im- 
prisonment and fine. It is immaterial for the purposes of that section 
whether the applicants actually suffered imprisonmment in jail or nob. 
The learned Sessions Judge is clearly wrong in the view whoh he has 
taken. I set aside his order. The appeal lies to his Court. He must 
bear and decide it according to law. 

Order stt aside. 
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33 A. 512 (=9 1. 0. 982=8 A. h. J. 429=12 Op. L. J. 174). 

[S12] REVISIONAL GIVIL. 

Before Mr, Justxce Bxchards. 


Beni Prasad and others (Petitioners) v. Sarju Prasad 

L C. 982=8 Thakdria (Opposite Party).* 

A*L. J. 929= [3rd March, 1911.] 

“12 ^Cp. L. J. Civil Procedure Cede (1903), section 115 — Criminal Procedure Code, section 195 (6) — 

Sanrjton to prosecute — S'ctic^ion granted by Muneif — Revieional powers of District 
Judge. 


174. 


Oae of the parties to a civil suit applied foe gauction to peoseoute the plaintiS, 
on the ground that be had instituted a false claim. The Munsif dismissed the 
application on technical grounds. The applicant applied to the District Judge 
under seotion 195 (6^ of the Code of Criminal Procedure. The Judge remanded 
the case to the Munsif for trial of the application. Held, that the powers of 
revision GTcrci«ab1e by the District Judge were oonhned to those conferred by 
section 195, Criminal Procedure Code, and he had no jurisdiction to make the 
order of remand. 


The facts of this case were briefly as follows ; — 

OneSarju Prasad, who was a party to certain proceedings in a Mun- 
sif’s Court, applied to the Munsif for sanction under section 195 of the 
Code of Criminal Procedure, to prosecute the applicants under section 209 
of the Indian Penal Code. This application was rejected upon more or 
less technical grounds, and a further application for its re-hearing was also 
rejectHd. Sarju Prasad then went to the District Judge under section 195 
(G) of the Code of Criminal Procedure who passed an order remanding the 
matter to the Munsif for trial on the merits. Against this order the ap- 
plicants applied in reviMon to the High Court, under section 115 of the 
Code of Civil Procedure, 1908. 


Mr. C. C. Villon, for the applicants. 

Babu Satija Chandra Mukerji, for the opposite party. 

Richards, J. — This is an application in revision. It appears that on 
the 31st March, 1910, the applicants obtained a compromise decree in the 
Munsifs Court. The suit in which this decree was granted was conversant 
with a claim by the applicants on two bonds, and the matter resulted in 
a compromi*^© and a decree in accordance with that compromise. On 
the 2Rth September, 1910, that is to say, six months after, the opposite 
party applied for sanction under section 195 of the Code of Criminal 
Procedure to institute a prosecution under seotion 209 of the Indian 
[513] Penal Code, against the applicants, for having fraudulently or dis- 
honestly or with intent to injure or annoy the opposite party, made a 
tal «0 claim. This application was male to the Munsif, who throw out the 
application on grounds more or loss technical. On the 1st of October 1910, 
an application for the restoration of the application for sanction was 
made by the same party, and this was also thrown out. Thereupon the 
opposite party applied under clause (6) of section 195 of the Code of 
Criminal Procedure, that the sanction, which was refused by the Munsif, 
might be granted by the District Judge. The District Judge, on the 
20th Tanuary 1911, made an order in the following terms : 

“ l sot reside these refusals and rdinaQd the case to the Munsif of Bansgaon with 
directions to apply bis mind to Iho facts and come to a decision — (a) whether any 
criminal offence has l.'oen committed.; (b) whether, if so, it isneoessar y in the interests 

• Civil Revision, No. 16 of 1911. 


344 



BMPBKOR KRISHNA NATH TIWARI 


88 AU. 514 


ir] 


1911 
Mab. S. 


of jasiiod that there Bbould he a prosecution; if so, whether it is 'adviaable to 
grant the sacotton applied for or whether action under section 476 of the Code of 
Criminal Procedure would be a hotter coarse. U is boowso section 476 can be made 
use of by the Munsif and cannot by mvself, that I do not decide the question in this RkviSiONAIj 
C oart." OiViIi. 

It is oontended on behalf of the applioants that the District Judge ^ 512=9 
had no jurisdiction to noake the order. It must be admitted that the 982=8 
powers of the learned District Judge, so far as the present application^ is A. L. J. 429= 
oonoerned, are confined to the powers conferred on him by section 195 of 12 
the Code of Criminal Procedure, Clause (6) provides that any sanction 
given or refused under this section may be revoked or granted by any 
authority to which the authority giving or refusing it is subordinate/’ and 
the learned District Judge has neither revoked nor granted the sanction. 

His order, amongst other things, directs the Munsif to consider whether 
or not the latter should exercise the powers conferred on him by section 
476 of the Code of Criminal Procedure — powers which the learned Judge 
admits that he himself has nob gob to exercise in the present ca^^e. Mr. 

Satya Chandra, on behalf of the re'^pondent, relies on the Pull Bench rul- 
ing of this Court, which decides that a Court exorci'?ing the powers con- 
ferred by section 195 is a Civil Court and not a Criminal Court, and that 
therefore the provisions of the Code of Civil Procedure enabling the Appel- 
late Court bo remand oa'=:es and «56nd down issues anplv. I am of course bound 
[5U] by the ruling in the Pull Bench case referred to. bub in my opinion 
even assuming the Court bo be a Civil Coiirb, its powers in ca’^es like the 
present are confined to powers conferred on it bv section 195. In my 
opinion the learned District Judge had no jurisdiction to make the order 
in the present ca^e. In any event after the parties had compromised, I 
hardly think it was a case for ‘Sanction. T bh'^refore allow this application 
and set aside the order of the District Judge, dated the 20feh January, 1911. 

Application allowed. 


33 A. 514 (=10 I C. 959=8 A. L- J. B?B=12 Cr. L. J. 399). 

BBVrSIONAD CRTMINAti. 

Before Mr. Justice Tudhall. 


Emperor v. Krishna Nath Tiwari.* 

[3rd March, 1911.] 

Criminal Prf^dure Code. ISS. •29.7— Offence ry\mmiitAd in NapaJ Urritorv— 

^eritjtcnie qrantod hi) pnlitir.nl nfficfly 1 * 1/7 a particular fiec.iinn of the 

Indian Penal Code —Trying Mnoislratc not debarred from conviciinq under another 
section tf iott7un the facts elated. 

A oetbiflo\fco qraotod bv rv uclibioal offinor under Qeotion 1S8 of the Code of 
l’*^oo®dnrfl in re^neot of a certain set of faota will oover every oharce 
whioh the faoM di!»c’o^od in the pron®edin''fl will auffiee to '«u<?tain. The oertifi- 
oato in qraotfid on the allegation of certain faotn which conatitnte the charge 
against the aoouned. and the trvinc Magiatrato in nob rentrioted to the flection 
which iq meationed in the oerbiRoate. but 't the utTno=;t to the facts. 

This was an Application for rovi'iion of nn order passed bv n Magis- 
tra^ of the first class, convicting the applicant under section 355, read 
with section 109 of the Indian Penal Code, and contencing him to a fine 
o 30. Part of the facts which led to the applicant being arrested and 


• Otiminal PevorBion No 5fi of 101 1 . from nn order of C. W. Gwynne, Magistrate, 
Brat olaaa, of Bennios, dated the 7th of November, 1910. 
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charged occurred m Nepal, and the quesbion raised in bhe present ease ■was 
whether on a proper oonstruobion oi the oartifioabe granted under seo- 
tion 198 o! the Code of Criminal Procedure by the resident of Nepal, 
which mentioned only section 363 of the Indian Penal Code, the appli- 
cant could under the circumstances be tried by a Magistrate in British 
India under a different section. The facts of the case are fully set forth 

in the order of the Court. 

Babu Satya Chandra Mukerji, for the applicant. 

[518] The Assistant Government Advocate (Mr. B. Malcomson)t for 
the Crown. 


TxjDBATjtj. J. -— One Kheru Lai, Bania, made a complaint against bhe 
applicant Krishna Nath Tiwari and certain other persons to the effect that 
he had been seized by the servants of Krishna Nath Tiwari in bhe 
of Bhagwanpur, which is in British territory, and had been convey^ by 
them across the border to the village Bairihwa in Nepal territory, ^l®**®* 
after be bad been placed before Krishna Nath Tiwari, the latter ordere 
his servants to •^hoe-boat him, Krishna Nath Tiwari is a British subjeo , 
but in recent years has taken up his residence in bhe above mentioned 
village across' the Nopal territory. According to Kheru Lai, the com- 
plainant. the kidnapping was aided and abetted by tho aocu'ed Krishna 
Nath Tiwari. It will b-j seen that part of the transaction took place in 
British territory and part within Nepal territory. An application was 
made to the political olhcor in Nepal, who granted a ccrbificabo under 
section 199. Criminal Procedure Code, fro the effect that the charge under 
section 363. Indian Pr*nai Code, against Krishna Nath Tiwari, was one 
which ought to bo inquired into in Briti'^h India The Magistrate who 
has tried bhe case, found that Kheru Lai was kidnapped as stated, held 
that there was nothing to show that that had been done with the know- 
ledge and -anotion of Krishna Nath Tiwari. ne therefore acquitted him 
of the offence under -ection 363. read with section 109, Indian Penal 
Code. Ho found it provcl that when Kheru Lai was placed before Krishna 
Nath Tiwari. tho lather, as a matter of fact, had bhe man shoe-beaben. He 
therefore convicted him of bhe offence under seotion 355, 
section 109. Tnd an Penal Colo, and sentenced him to a fine of 3a 

Krishna Nath Tiwari has now come in revision to this Court, and it is 
urcod that inasmuch as tho oerbidcate granted by tho resident in Nepal 
relates only to tho offence unler section *163 of tho Code, the Magistrate 
had no iurisdiction to convict the accused of an offence under sec- 
tion 3^^, Indian Penal Code, which is not mentioned in the oorbihoate. 
It is quite clear that the offonco of kidnapping was committed 

British India, anl that roally in respect to that offence no certificate 
was necessary. Idut, as in the course of the transaction of which 
complaint was made, the applicant had comraibbod an offence under 
section 355, Indian Ponal Code, a certificate was cerbaitily necossaryi 
ho was a British subjoeb who had committed the offonco in the borritory 
of a Native Prince. The faebs disclosed In the complaint and m the 
proceedings which led up to the grant of bhe certificate clearly 
the offonco of which the applicant has been oonviobod. It is ^^rue that the 
charge was one which was entered as an offenoo under section o >o. 

it seems to me quite clear that the certificate granted under section 

was only nneossarv to enable the whole matter to !)0 inquired 
British India. In my opinion ib cannot provonb the Court making 
inquiry or conducting tho trial from baking action under section Mi 
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the Criminal Procedure Code. The mere oircumstance that the offence 
tinder section 363 alone was entered in the certificate does not necessarily 
lead to the conclusion that that certificate was granted for the purpose of 
a trial only on that charge and not in respect to any other offence 
disclosed by the facts proved. In my opinion the certificate granted under 
section 188 in respect to a certain set of facts will cover every charge 
which the facts disclosed in the proceedings will suffice to sustain. In 
my opinion there is no force in the contention of the applicant. The 
certificate is granted on the allegation of certain facts which constitute 
the charge against the accused and the Magistrate is not restricted to the 
section which is mentioned in the certificate, but at the utmost to the 
facts. The conviction under section 355, road with section 109, Indian 
Penal Code, is perfectly legal. The application is, therefore, dismissed. 

Application dismissed. 


38 A. 517 («9 I. C. S17 = 8 A. L. J. 4r.). 

[517] FULL BENCH. 

Before Sir John Stonley^ KnighU Chief Justice, Mr. Justice Banerfi and 

Mr. Justice Qriffin. 

Bam Sarup {Decree-holder) v. Dasratu Tiwari and another 

(Judgment-debtors).^ 

[3rd March, 1911.] 

Civil Procedure Code (1882), sectiouB 230, 235 — Execution of decree — Limitation^ 
Application for execution whether a fresh appltcotion or merely a continuance of a 
subsisting application. 

The subsequent applicatiou to execute the same decree mentioned in section 
210 of the Code of Civil Procedure, 1B92, mc.^us a substantive application foe 
execution in the form prescribed by section -235 of the Code. 

Hence, where an application for execution in accordance with section 235 
of the Code has been made within the period o! limitation prescribed by section 
230 and has been granted, that is, execution has been ordered in acoordanoo 
with the prayer of ihc decreo'holder's application, tbo right of the decree-holder 
to obtain execution will not usoossarily le defeated, if, by reason of objeobicus 
on the part of the judgment-debtor or action taken by the court or other cause 
for which the decree-holder is not responsible, final completion of the proceed* 
ings in execution initiated by tbo application under section 235 cannot be obtai- 
ned within the period limited by section 230. Further applications of the decree- 
holder to the court ex. outing tbo decree to go on from the point wbeic the exe- 
cution proceedings bad been arrested and complete execution of his decree would 
le applications merely ancillary to the substantive application underseotion 285 
and would not be obnoxious to the bar of section 230. Eahim Alt Ehan v. 
PhulChand (1) followed. 

[Ref : 64 I. C. 849=35 0. L. J. 135.] 

The facts of this case were as follows : — 

In a suit for possession on a mortgage and for mesne profits a decree 
was obtained on the 15th of September, 1893. Application for execution 
was made on the 3rd of June, 1905. The Court struck off this application 
of its own motion on the 27th of September, 1905. An application for 
re-admission of that application was made on the 13th of August, 1906, 
and the application was re-admitted on the 15th of September, 1906. It 

^Appeal No. 22 of 1910 under section 10 of the Letters Patent. 

(1) (18?6) I. L. R. 18 All. 482. 
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again struck off Cor non-payment of process fee on the 13 th of Nov- 
ember, i9J7. On the 3rd of December, 1907, an application was made 
for restoration of the case, and, after sufficient cause being shown, it was 
asain restored on the lltii of December, 1907. 

[5183 Objections were filed by the judgment-debtor, the main ground 
being that the decreo was barred by 12 years’ limitation. The first court 
disallowed the objection, but the lower appellate court reversed the decree 
and held the application to bo barred. On appeal to the High Court, 
PiGGO'XT, J., upheld that decision in the following judgment: — 

“ 'rhi 9 ia a dccree-holdor’s? appeal. Tho decree ia dated the 15th of September, 1893. 

It was admittedly still alive wbeu. ou the ?rd oi Juao PJOO, aa application for execu- 
tion was made. After giving rise to suedry proceedings in consequence of objeotione 
raised by the judgment-debtors, bho applioabiou was tinally , dismissed oq the l^th of 
November, 1907, for non-paymout of proco^.s fees by tho decree-holder. On the 3td of 
December, 1907, the dcoreo-boldor applied that tho application of the 3rd of June, 

1905. might be restored and taken up again. He obtained an order restoring the said 
application lo the lile of the court ou tbe lllh of December, 1907 and after this certain 
proceedings in exocution wore taken. The judgment debtors object that these proceed- 
ings are all batted by lioctiou aSO of tbe Code of Civil Procedure (Act XI V of Ibbi). 

Tbe case apx>eiiiCS to bo exactly coveted by the ruling of this Court in Ram Newnz s. 

Hkivi Ciniran U). 1 do nob see that thie case has been overruled either in Hamm Ai% ^ 

Kli'nt V. J'hui Chniid (ij or in MujiOmitih v. Umt:d Ibo prohibition in sec- 

tion 230 of Act XI V of ltfi2 IS directed to the granting of an application after tne 
prescribed period of 12 years 1 have boon through ihot idcr sheet in this 
cannot lind that in consequence ot the application o£ the 3id December, 1^9/, tne 
Court Was asked to lake pcocccuiugs agnusb any piopeity ’alceady under ottachment, 
or otherwise to take any step.^ m cwuiinuabiou of any ptocoodiugs initiated undec tne 
application of tbe rrd of June. luOo 1 accordingly concur lu the view oi the oas 
taken by learned District Judge. I di.->m*s.-; the appeal with costs.’’ 

Tho deoreo-holcler appeaied under sootfion iO of ths Lobbers Patent!, 
and the case was suhsoquonbly rofoircd bo a Full Bench. 

MuUbbi Govind Pra^ut/, for bUo appoilaub, submitbod that the appli- 
cation was within timu. inasmuch as tho ordor of tho lAbh of DeoBmher, 

1907, continued the application ot tho 3rd of Juno, i903. Ho cited 

AU Kkan v. thut Charui (2). i. v, 1 

Dabu Siial Prasad Uhvse, for tho j ospondonb, urgod that the 
no statutory authority to make the ordor of tho i-lth of Dooombor, • 

The lower court did not treat tho aiiplicatiou boforo it as ono for review o 
judgmunti ; but it was a ftosh application. It could not be one for roviow 
ot juogment as there was no judgment bo roviow. An order striking o 
[5l9J application is not a judgment wibhin the meaning of section 
the Civil Procedure Code, lie loliod on ham Newaz v. Ham a,,’ 

which bad nob boon dissented from in tho Full Bench case in 1 

482. 

Stanley, C. J.— This appeal arises out of proceedings taken in exe- 
cution of a decreo under section 230 of the Code of Civil Procedure 
1882. The decree is dated tho 15th of Soptember, 1893, and was a* 
for pO' O^sion oi immovi-ablo ptopoity and for mosne profits- Oa t e 
ot Juno, 1905, tho decree holder applied for execution of his decree, 
tho 27th of Sexjten bor, 1905, tho application was struck off by 
on its own motion. Cou'-equent on this an apjjlication for tho 
ot the ai'plication was made ou the 30th of August, 1906, and on ^ ® ^ 

of Seiittmher, 1907, the aiipliCatiou was ro-aomitbed. On the 13 
November, 1907, tho applicat.on was a gain struck oil on the group 

(1) (1895) 1. L. K. IB AU. 49. l8) (190B) I- L. P- AH- ^9^* 

i2j fl89Gj I. L». l< IB All. 5s2., 
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insuffioientprooess fee had been deposited by the deoree-holder. He, on 

December. 1907. applied to the court for restoration of the mab ^9 

application, setting out the circumstances under which be failed to pav ^ ’ 

the requisite amount of process fee. The court was satisfied with his S’di.d 
exp anation, and accordingly, on the 14th of December, 1907, restored the 
application to the file. This application, it is to be noted, was not in the sa CTti-a 
nature of a fresh arohoation for execution. It was simply an application i d ®17=8 
for restoration of the previous application of 1905, and rightly or wrongly 
the court revised its previous order and passed the order for restoratira 

taken on the application of the 3rd of Juno, 

1905, which had been so restored, objection was taken by the judgment- 
debtor that the proceedings were barred by limitation, the application of 
the 3rd of December, 1907, having been made after the lapse of twelve 
years rom the date of the decree. The court of first instance held that 
limitation did not bar the proceedings, but the decision of this court was 
reversed on appeal and the appellate court’s decree was affirmed by a 

ire'Letters Patent ” "°^®^ 

1 contention cn behalf of the appellant is that the order of 

the 14th of December, 1907, had the effect of restoring the prior applica- 
tion of the 3rd of June, 1905, and was not a fresh application for execution 
either in form or substance. It appears to me that this contention is well 
founded. I ‘was open to the court to review the order which it had passed 
^riking off the application for non-payment of a sufficient process fee • it 

was open to the ccmrt to reinstate this application. I am unable to find 

any substantial difference in the facts of this case from those which were 
the subject of consideration by a Full Bench of this Court in the ca^ of 

^ o ir j. 1 . . . . ^ ^ C^t case it was held thab fche 

tron 1 ‘3"“^®® mentioned in sec! 

tion 230 oi the Code of Civil Procedure means a substantive application for 

execution in the form prescribed by section 235 of the Code! hence that 

where an application for execution in accordance with section 235 of the 

Knn 9 qn^ limitation prescribed by sec- 

tion 230 has been granted, that is, execution has bLn ordered fn ac 

Zere! h ‘1>® ‘^0 decree- holder’s application, the rZht of th; 

deoree-holder to obtain execution will not necessarily be defeated if hw 

reason of objections on the part of the judgment-debtor, or aot?of’ taken 

°i‘Z ‘he decree-holder is norresnrn 

sible, final completion of the proceedings in execution initiatp,! h 

application under section 235 cannot bo obtained witbrn fh ^ t 

imited by section 230. In tbe judgment of m^^.^ ‘he “ kX 

this passage, in which I entirely concur. Referring Tn ^ ^ 

of the Code he observes : — " That section lavs dnron * n 

the form which an application to execute a deorel must take thTm 

which It must contain, and the mode in which the courM^^fet^rq f 

lbs assistance. Section 245 requires that such annlicftH ^ k 

be examined, and. if found in aVdance\!!th the^ 

gister. The court is after such admission to order exeiuBon ^ 

according to the nature of [521] the application. So long as that 

any further order according to the nature of the annliofti-fnr. ic or 

provided it be an order which has been evolved from the annV 

registered, I would bold that tbe applicati on for execution is ffi progr“ ss° 

(1) (1896) I. L. R. 18 All. 482. ~ 
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If from some obstacle imposed by the judgmcnt-debbor, or by the Coart, 
that obstacle not beiog a final dcbermiiiation of the .application, the pro- 
gress of the order, or subsequent orders, to maturity is delayed and such 
obstacle is removed by an application of the decree-holder, I do nob con- 
sider such latter application, unless it expressly takes the form of a new 
application under section 235 and be registered, as a subequent applica- 
tion, any more than I would consider a petition by a plaintiff in the course 
of a’ suit asking the court to re-crusider an order bo be a fresh plaint.*’ 

lb is contrnded on behalf of the respondent that in this case the 
itiiking off of the application of the 13th of November, 1907, was due bo 
the default of the dc-crec-holdoi in nob paying sufficient process fee. 
Whether or not he was in fault in this respect, the court which passed bho 
order for restoration had all bho facts before it and came to the conclusion 
that there was justifying cause for re-admitting the execution proceedings. 
We ought, 1 think, m view of this order, to regard the temporary default 
on the part of the decree- holder as satisfactorily explained and condoned. 

For these reasons 1 would allow the appeal and set aside the decrees 
of this Court and also of the lower Appellate Court and restore the decree 
of the court of tirst instance. 


13aNI:roI, J. — 1 agree. The question is whether the application of 
the 3rd ot December, ihOT, was an application for execution of the decree 
within the meaning of section 230 of Act XIV of 1882. If it can be 
deemed to be an application for execution, if having been presented after 
the expiry of 12 years from the date of the decree, would be time-barred. 
I agree with the learned Chief .Jusbico that it was neither in form nor in 
substance an application for oxecutiou within the moaning of that section. 
Jb was an application lo proceed with the execution proceedings which bad 
been pub an end to Lbii2J by the order of the 13bh November, 1907. Those 
proceedings were initiated by the application of the 3rd of June, 1905, 
which WAS within 12 years from the date of the decree. By reason of the 
decree-holder's delay in depositing tho requisite amount of process fee the 
Court pub in aboiance tho carrying out of tho execution proceedings. The 
decroo-holdor sabiLtied the Court that bo bad sufficient reasons for nob de- 
positing tho requisite amount of process foes and asked the Court to set 
aside lbs order of the 13th of November, 1907, and to proceed with the 
execution proceedings. Tho la- b application was clearly one for a continua- 
tion of tho execution proceedings already instituted and was not a fresh 
application for oxecutiou. I find it difficult bo distinguish this case from 
tho case of liah^m AH Kkau v, I'hui thand (1) dtcidcJ by a Full Bench 
of this Court. I agree in the order proposed. 

Griffin, J. — i have nothing to add to what has been said by the 
learned Chief Justice, and 1 would allow the appeal. 

By THE Court;— The order of tho Court is that the appeal be 
allowed, tho decrees of tho learned Judge of this Court and of the lower 
appellate Court set aside and that of the Court of first instance restored 
with costs in all Courts, 

alloio^d* 



(1) (1896) I. L. B. 18 All. 482. 
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88 A. 823 (=8 A. L. J. 431=9 I. C. 1022). 

[823] APPELtiATE CtVItj. 

Before Mr. Justice Sir George Knox and Mr. Justice, Karamat Husain» 

Narain Singh [Defendant) v. Gobino Ram 

[lObh Marob, 1911.] 

Act (Local) No. II of 1901 (Agra Tenancv Act), section bt^Jurisdiction-^-Givil and 

Hevenue Courts Suit for ejectment of a tenant in "Revenue Court^Suhsegueni suit 

ni Civil Court against the same defendant as trespasser. 

Where the plaintiff had previously sought to ejeot the defendant by suit in 
the Revenue Court on the plea that he was the plaintiff's aub'tenant* but had 
failed, on the finding that the defendant was an oooupanoy tenant, it was held 
that the plaintiff could not thereafter sue the defendant in the Civil Court to 
eviot him as a trespasser. 

[Diet. 18 I. O. 303=10 A. L J. 85: Ref; 17 A L. J. 60=49 I. 0. 118=41 All. 203=60 
1. O. 813; 69 I. 0. 799; Pol. 78 I. O. 628.] 

The fact*? of bbis ca^e were as follows: — 

In a previous litigation in the Revenue Courts the plaintiff Gobind 
Ram had sought to eject the defendant from a certain oooupanoy holding 
upon the ground that the defendant was the plaintiff’s sub-tenant, but had 
been defeated on the finding that the defendant was an oooupanoy tenant. 
The plaintiff then brought the present suit in a Civil Court to evict the 
defendant from that part of the ocoupauoy holding of which he was in 
possession He alleged that the land held by Narain Singh, the defendant, 
had been sublet to him at a certain rent, bub as the latter had in the 
Revenue Court pleaded that he was a partner and not a sub-tenant, he 
had by this act become a trespasser and should on that ground be eject- 
ed. The Court of first instance dismissed the suit, bub on appeal the 
lower Appellate Coiirb reversed the decree and remanded the case for trial 
on the merits. The defendant appealed. 

Babu Sarat Chandra Chaudhri (with Babu Jogindro 'Nath Chaudhri) 
for the appellant. 

Mr. W, Wallach (with him Munsbi Qovind Prasad), for the respon- 
dent. 

Knox and Karamat Hus.ain, JJ. — This appeal arises out of a dispute 
between two persons who are both of them subject to the provisions of 
Local Act No. II of 1901. The respondent, Gobind Ram, was plaintiff and 
claimed to bo the sole tenant of a large occupancy holding. He first went 
to the Revenue Court [524] and filed an application in that Court 
for the ejectment of the appellant, Narain Singh, his nephew, alleg- 
ing that Narain Singh was his sub-tenant of a part of a large bold- 
ing. The application was dismissed. The Commissioner held that 
Narain Singh had made out his plea that he was an oociipanoy 
tenant and not a sub-tenant. This decision was confirmed by the 
Board of Revenue. Whobber it was necessary or nob to go so far 
as the Revenue Courts wont, we need not consider, Gobind Ram then 
came to the Civil Court an! filed the suit out of which the present appeal 
has arisen to eject the defendant from that part of the occupancy holding 
which is in his possession. He In the plaint alleged that the land held by 
Narain Singh had boon sublet to him at a certain rent per annum, but as 
the latter had in the Revenue Court pleaded that he was a partner and 

• Pirat Appeal No. 119 of 19!0 from au ocdoc of A. Saboaadiece, District Judge of 
Aligarh, dated the 9th of November, I9l0. 
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not a sub-tienanfc, he had by bhis very aob beoome a trespasser and should 
on that ground be ejecfcad. The Court below appears to have overlooked 
the provision'^ of section 56 of Act No. II of 1901, which provides that no 
tenant shall be ejected otherwise than under the provisions of the Act. 
Gobind Ram, according to his own showing, treated Narain Singh as a 
33 4. '523=8 tenant whom he wished to be ejected by the Revenue Court, but having 
A-_h. “I- failed there be comes to the Civil Court to have him ejected. He cannot 
" ' ■ do so by coining to the Civil Court. We hold that the Civil Court 

has no jurisdiction in this case. We decree tho appeal, set aside the order 
of the lower appellate Court with costs and restore the decree of the court 
of first instance. 

Appeal decreed. 


1022 . 


83 A. 825 (=8 A. 1. 1 . 388=9 I. C. i017.) 

[525] APPELRATR CIVIL. 

Before Sir John Stanley, Knight^ Ghii*f Justice^ and Mr. Justice Banerji. 

Hardwari li-VL AND ANOTHER {Plaintiffs) v. GoMi {Defendant)."^ 

[11th March. 1911.] 

Act No. IX of 1875 (I»i<h’an M>\jnrity JeO, seclion$ 9, 3— “flmdu law-Majority-^Tesla- 
■mentnry capacity of Hindxis. 

Tlehl that a Hindu domioiled in tho United Pcovinoe^ cannot oxeouta a valid 
wiU until he has roichel the ag^ of lO'kjocity aa prescribed by tho Indian 
M.ijority Act, 1875. 

[Fol: 38 Mild. IGG.] 

The facts of this ca'^e were as follows : — 

One Lallu Mai died on the first of July, 1903, leaving him surviving 
his widow Ja-odha and bis mother Gcmi, the respondent, Jasodha died on 
the 8bh of May. 1903. Both Lallu Mai and Jasodha wore, at the dates of 
their re‘=j>ect\ve doath'^, between sixteen and eighteen years of age. Lallu 
Mai bad made a will of the 29bh of June 1903, throe days before his death, 
and Ja'^odha another, on the 5bh of May. 1908, also three days previous to 
Vier (loath. Musammat Gomi claimed under these wills to be absolutely 
entitled to the estate of Lallu Mai, on tho allegation that both the deceas- 
ed were compofcont under the Hindu Law to have boquoathod property as 
they liked. This was a suit by tho rover=:ionors of Lallu Mai for a declara- 
tion that they wore unaffected by tho wills in question and ‘that Gomi 
was ontitlod only to a life estate. 

Tho Court of first instance (Subordinate Judge of Saharanpur) dismiss- 
ed tho suit. Tho plaintiffs appealed. 

Mr. W. Wallach (wi’jh him Babu Lalit Mohan Banerji\ior tho ap- 
pol’ant, submitted that tho provision^ of the Indian Majority Act, 1875, 
would aiiply. The acts of minjrs which had validity givon thorn were 
enuraorated tboro and to'^^taraentary capacity had not boon conferred on 
them. 

TlioHon blo Pandit Sundeir hal (with him the Hon’ble Pandit Moti 
Lai Nehru-, Dr Satish Chandra Bayt^'rji and Mr. J. L. Jaini), for the ros- 
pondonb, contonded that a minor could make a will under Hindu Law. 
A will was not a contract. The ago of majority was nowhere fixed 
under tho Hindu Law ; Trevelyan on Minors, pago 1. All that the 

• EiMl Appeal No. 34<i of 190n from a decroo of Pramvtba Nabh Baaorji, Bubordi- 
nalo Judge of Sabaraopuc, dated the 2iiid of July, 1909, 
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[826] Hindu laid down was that having attained the age of 16 ha 
was quite independent and quite oompetent to make a will. He might 
not, it is true, be able to make a gift, but if the Legislature had wished to 
prohibit his making a will, it would have done so specially. Only the analogy 
of the law of gift was applioable to wills, not^he statute law of gifts. A 
number of requirements, e. g. registration and attestation, were to be com- 
plied with in the case of gifts. They were not necessary in the case of 
wills. The term minor was given a special meaning under the statute 
only for certain purposes. 

Babu Ijalit Mohan Banerjit in reply, referred to the Sacred Books of 
the East, Vol. XXXIII, page 62. A minor was a minor under the provisions 
of Act IX of 1875. "Where an exception was made, as in oases of marriage, 
divorce, adoption and dower, it was said so in the Act. In all other trans- 
actions the provisions of the Act would have to be complied with. He 
referred to Mayne on Hindu Law, paragraph 407. 

Stanley, C. J. and Banerji. J. — This appeal arises out of a suit for 
a declaration that a will alleged to have been executed by one Lallu Mai 
in favour of his wife Jasodha on the 29th of June, 1903, as also a will 
made by Musammat Jasodha on the 6th of May, 1908, are void by reason 
of the fact, among others, that both Lallu Mai and Jasodha were under 
the age of eighteen years, at the date of the execution of the respective 
documents. It is admitted that both Lallu Mai and Musammat Jasodha 
were over the age of sixteen but under the age of eighteen years. The 
contention on behalf of the defendant respondent is, that both being 
Hindus and having attained the age of sixteen years, were capable of dis- 
posing of their property by will. The court below held that Lallu Mai 
and Jasodha were competent to execute the wills in question, and that 
having done so with full knowledge of their contents and being of full 
testamentary capacity, the wills were valid and the plaintiff's suit failed. 

This appeal was then preferred, and the main contention on behalf of 
the appellants is that the question is concluded by the provisions of the 
Indian Majority Act No. IX of 1875. The argiament addressed to us on 
behalf of the respondent is that both [527] Lallu Mai and Jasodha being 
upwards of sixteen years old, and so having attained full age, according to 
the Hindu Law they bad power to make wills ; that the capacity to make 
a will is not regulated by statute ; and that the Hindu Law should be 
applied to the case. 

We are of opinion that the question is concluded by the Indian Majo- 
rity Act. That Act extends to the whole of British India and was inten- 
ded to prolong the period of nonage in the case of Hindus as well as of 
other subjects of the Crown. 

In the preamble it is stated that it is expedient to prolong the 
period of nonage and to attain more uniformity and certainty respecting 
the age of majority than now exists.” Section 2 is a saving clause and 
presoribes that nothing in the Act contained shall affect (a) the capacity 
of any person to act in the following matters, namely, marriage, dower, 
divorce and adoption ; (6) the religion or religious rights and usages of any 
class of Her Majesty’s subjects in India, or (c) the capacity of any person 
who before this Act comes into force has attained majority under the law 
applioable to him. Then section 3 prolongs the nonage of a minor, of 
whose person or property a guardian has been or shall be appointed, up to 
21 years ; and in the case of every other person domiciled in British 
India, presoribes that every such other person ” shall be deemed to have 
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attained his majority when he shall have completed his age oi 18 years 
and not before.” 

It appears to us that this enactment extended the period of nonage in 
the case of Lallu Mai and Jasodha to their 21st year respectively, as a 
guardian was appointed for each of them.^and overrides any rule of law as 
regards nonage which may have subsisted prior thereto. It will be obser- 
ved that in section 2, clause (a), the only exception made in regard to the 
application of the provisions of the Act is in the oases of marriage, dower, 
divorce and adoption. The capacity to do any other act is not safeguard- 
el. The only other exception is the capacity of any person who, before 
the Act came into force, bad attained majority under the law applicable 
to such person. In the present case Lallu Mai and Jasodba bad not 
attained majority before Act IX of 1876 came into force. Therefore 
clause (c) does not safeguard [528] their capacity to make a will. The Act 
was intended to attain uniformity and certainty respecting the age of 
majority, and we think it governs a case such as the present. 

For these reasons the view taken by the learned Subordinate Judge 
is in our judgment erroneous. Wo accordingly allow the appeal, set aside 
the decree of the court below, and decree the plaintiff’s claim with costs 
in both courts. 

Appeal decreed. 


33 A. 528 (=8 A. L. J. 604=11 I. C. 617.) 

APPELLATE CIVIL. 

Before Sir John Stanley, Knightt Chief Justice and Mr, Justice Banerfi. 

Narain DA3 and others (Plaintiffs) V. Balgobind and others 

(Defendants).* 

[21st March, 1911.] 

rartition~~Appeal — Appeal against preliminary decree — Final decree, passed siticfi the 
appeal — S’o appeal against final decree. 

TJeld that an appeal against the prolimiaaty decree in a suit for partition 
cannot bo hoard if alter the filing of such appeal the final decree has been passed 
and no appeal is pieferied against that decree. Kurtya Mai v. Btzhambhar Ua9 

(1) referred to. 

TNot Fol 18 C. L. J. 214=20 1.0.570; DUsi 13 M. L. T. 200=34 M. L. J. 190- 
^ 1913 M. \V. N. 173 ; 31 All- 493 . Fol: 37 Mad. 29 ] 

In this case a preliminary decree for partition had been passed, and 
the present appeal was against that decree. After the appeal was filed, 
the final decree in the suit was passed, and by the time this appeal came 
on for bearing no appeal had boon filed against the final decree and the 
time for appealing had elapsed. A preliminary objection was therefore 
raised by the re'^pondents that, in the absence of any appeal against the 
final decree in the suit, this appeal could not be heard. 

Lr. Tej Bahadur Sapru, for the appellants. 

Dr. Satish Chandra Banerji, Munshi Datti Lai and Munshi aadha 
Mohan, for the respondents. u u 

Stanley, C. J., and Banerji, J. — -A preliminary objection has been 
raised to the hearing of this appeal, to the eCfeot that it cannot be en er- 
tained, in view of the decision in Kuriya Mai v. Bishambhar Das [IJ. ly 

* First Appeil No. 3 of 19 lO from dooceo of SrisU Ohandra- Basil, Subordioat® 
Judge of AUihkbal, d.\ted the 17bh September, 1909. 

(!) 11910) I. L. R. 82 All. 225. 
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suit was one for parbitioa. A proliminary decree was passed on bhe 17bh igxi 
of September, 1909, and it is againsb this preliminary decree that the appeal Mab. 3i. 
has been preferred. A final decree was passed on the 27bh of App^r.™ 

[629] 1910, and no appeal has been preferred against this decree, and the 
time for appealing has elapsed. According to bhe ruling above referred — ■ 

to, after the passing of a final decree in a suit for partition no appeal will 83 A. 823=8 
lie. which does nob challenge the final as well as the preliminary decree. A- b. J. 604 
The only difference in bhe case before us and bhe case of Kurtya Ual v. 

Bishambhar Das is that in that ease, when bhe appeal was preferred, the 
final decree for partition had been passed. In the present case bhe final 
decree was nob passed at the date of bhe filing of bhe appeal. It appears to 
us, however, that the principle of bhe decision in Rutiya Mai v. Bisham- 
bhar Das is applicable to this case, and that the appeal cannot be enter- 
tained. We accordingly dismiss it, bub under bhe oircumsbances without 
costs. Objections have been filed, bub as the appeal has failed they must 
also fail. We dismiss them wibhoub costs. 

Avpeal dismissed. 


=11 1 . 
817. 


33 A. 329 (=8 A. L. J. 437=9 l.C. 1023.) 

APPELLATE CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice Karamat Husain. 

Colonel Lecky {Judgment'Debtor) v. Bank of Upper India, 

Limited {Decree-Holder).^ 

[22nd March, 1911,] 

Civil Procedure Code (1909), section 60 — * **Public officer" — Execution of decrec^Lhnita- 
tion^Act No. IX of 1903 (Indtan Limitation Act), schedule I, article 182, clause 
lS)-~^Attachment— Pay of officer of regular forces attachable ^Statute 44 a?Ki 45 
Vict-t Cap. LVIII, section 136— 58 and 59 Viet , Cap. V, section 4. 

An officer of His Majesty’s regular forces serving in India is not a ^'publio 
offioec" within the meaning of section 60 of the Code of Civil Frooedute. 1903. 
The pay of such an officer, therefore, is not liable to be attached in esecution of 
a decree of a court in British India. Calcutta Trades Association v. Ryland (1) 
and V^atton v.\Lloyd (2) referred to, 

[Ref : 37 Bom. 26 : 21 Bom. L.R. 143=50 I. O. 633.] 

Tele facts of this case were as follows: — 

The Bank of Upper India, Limited, obtained a decree againsb Major 
Kuper, Captain (now Colonel) Leoky and Captain Vizard oa the 24bh 
December, 1900. The first application for execution was made on the 
18bh April, 1910, againsb Colonel Leoky. Certain payments, however, made 
from 17bh January, 1902, bo 18bh February, 1910, by a judgment-debtor 
other than [530] Colonel Leoky bad been certified to the court by the 
decree-holder under section 258 of the Code of Civil Procedure (1882). 
Colonel Leoky objected to execution on the ground that the application was 
beyond time, and also contended that under the terms of the decree the 
decree-holder was nob entitled to add to the decretal amount certain sums 
of money which were paid to keep alive a policy of insurance which was 
security for the debt, and further that bis pay as an officer of His Majesty’s 
regular forces was not liable to attachment. The Subordinate Judge 

* First Appeal No. 243 of 1910 from a decree of 8oti Raghubansa Lai, Subordiuate 
Judge of Meerut, dated the 6th of June, 1910. 

(1) (1896) I. L. B 24 Cal. 102. (2) (1901) I. D. R. 25 Mad. 402. ■ 
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repelled the objection of Colonel tiseky regarding limitation^ holding tbati 
as the present application i was within three years of the last cerbifioate of 
payment 61ed by the decree-holder, the application was within time. He 
also hold that the other objections bad no force and ordered execution to 
proceed. The judgment-debtor appealed. 

Mr. W. Wallach (with him Babu Lalit Mohan Banerji), for the 
appellant. 

The decree is barred by time. No payments were made by Colonel 
Lecky, and as against him the decree oan have no force. He referred 
to the Indian Limitation Act, 1908, schedule I, article 182, clause (5). 
The case of Sujan Singh v. Hira Singh (1) is distinguishable. In that 
case the certificate of payment was filed while an application for execution 
was pending, and so the certifi.oate was clearly a step in aid of execution. 
But in the present case there was no application for execution of the 
decree before the court. The certificates therefore could nob be in aid of 
any execution proceedings. 


The second point relates to an item claimed by the decrae-holdev, 
which covers sums of money paid by the Bank after the decree as premia 
to keep alive a life insurance policy of Major Kuper which had been 
made over to the decree- holder as a security for the debt. In any 
case Colonel Lecky cannot be liable under the decree for payments made 
after it. The execution court had no power to saddle any one of 
the judgment-debtors with payments made after the decree. The 
decree says that the Bank is entitled bo pay the premia until the 
decree is satisfied, bub this does nob mean that these payments can be 
[3311 claimed in execution of the decree. There could bo no docroo for 
future payments by decree-holder. No court foe had been paid for the 
relief and no court foe could be paid. 

The third question is whether any portion of the salary of Colonel 
Lecky, who is in the Royal Artillery and belongs bo His Majesty s Regular 
Forces, is liable to afcbaohment in execution or a decree It is under 
section 60 of the Civil Procedure Coda of 1903 that half of the salary of 
the appellant has bo 3 a ordered to bo attached But olanso (2). sub- 

olauso(M ofseotioaCO, provides and 

provisions ol tho Array Aot. Section 13b of the Army Act, 188L. 44 and . 

ir, Viet , Cap. CVIII. provides that the pay of an officer or soldier of t^he 
Ro.-ular Forces shall ha paid without any deduction other than those 
authorized by the Aot or by any Royal warrant. There used to be m the 
same Act soction 151. which authorized the Civil Courts in India 
half i-Un Qrtiarv of persons subject to military law, other than soldiers 
of tho Regular Forces, Bub in L895 by an amendment [58 and 59 Vipb.^ 

Can VI of the Army Act, seobion 151, was repealed and the words— or 

bv^anv law passed by the Governor General of India in CoanoU -were 
added^o section 136. The soction so amended stands m the Army Act 
now in force. So, under tho Army Aot the salary of an officer of the 
Regular Forces is nob liable to atbaobment, unless there is any law of the 
Indian Govornment to that effect ; and since the only law t.p,, section bU, 
Civil Procedure Code, which relates bo the liability of properties to abtaoli- 
monb, does nob affect the provisions of the Army Act, no porbion of tne 
salary of an officer or soldier of His Majesty’s Regular Forces liable to 
abtaohmont m execution of a decree of a Civil Court in India. The oour 


U) U889; I. L. B. 12 All. 399, 
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below has referred to two cases Caloutta Trades Association v. Byland (1) 
Watson V. Lloyd (2). Both these cases, however, so far as attachment of 
salaries is coaoerned, deal with officers of the Indian Army. 

Even if the reasoning in the case of Wasson v. Lloyd might apply 
here, 1 submit that it does not appear to be correct. The new Civil 
Procedure Code lays down that section 60 is nob to affect the Army Act. 
There was a similar provision in the old [532] Act too, bub it is not refer- 
red to in the judgment. Bansi Lai v. Colonel Mercer CB) and the ‘‘Manual 
of Military Law,*' at pages 104 and 105. were also referred to. 

Mr. B. E, O'Oonor, for the respondent. 

I shall first show that the application is in time. My friend has 
mixed up the provisions of section 20 of the Limitation Act with article 
182 of the Act. Section 2D deals with a case which is not before the 
Court. It does not deal with execution proceedings. The ruling in 27 
All. 575, deals with a case under section 20. Section 20 contemplates 
oases where a long term has passed from the date of debt, and fresh pay- 
ments are made which have the effect of keeping the liability alive — a 
liability which has not matured into a decree. In such oases the pay- 
ments must be made by the judgment-debtor or his agent. Kow to turn 
to article 182. It does not apply to a suit, but to a decree. It gives the 
limitation for a decree, and not for a suit. In the present case payments 
have been certified under section 258 of the old Civil Procedure Code and 
section 258 does not say that payments must be made by the judgment- 
debtor or his authorised agent. It has been held in many cases that a 
oertiGoate under section 258 for payments made out of Court is a step in 
aid of execution. The judgment in 27 All. is a correct judgment, if it is, 
taken as applying bo a case of acknowledgment. The case in 27 All. was 
nob one in which payments were oorbifiod to the Court. It was a case of 
a payment outside Court and the attempt was to bring it under seobion 20 
of the Limitation Act. Their Lordships were not considering a case under 
article 179 of the old Limitation Act [which corresponds to article 182 
of the present Act] bub under section 20. Article 182 makes it clear that 
when there are many judgment-debtors, you can take money from any 
one, and it will serve bo keep the decree alive. If that were not so, there 
would be great complications for the decree-holders. The analogy of 27 
All. should nob mislead your Lordships. It did nob purport to decide a 
case under article 182, It is well-established law that a certificate of pay- 
ment is a step in aid of execution ; Wasi Imam v. Pooni Singh (4), Ghan- 
sham V. [333] Mukha (5), Muhammad Susain Khan v. Ram Sarup (6) 
and Sujan Singh v. Hira Singh (7). 

I come now to the second point, viz.j about payments made to keep 
the insurance policy alive. This question cannot be raised in an execution 
court. If the decree was wrong, the judgment-debtor ought to have got it 
amended. But the decree provided that premia on the policy were bo be 

paid by the judgment-debtor and he did it. This Court cannot interfere 
with the decree. 

The third question is in regard bo the liability of Colonel Leoky's pay 
to attachment. It is true that Colonel Leoky belongs bo the British Army 
and not to the Ind ian Army, bub while he is in service hero, he is paid, 

!o! I*' {ISQO) I. L R- 3 All. 320. 

II ^ ^ I. D R. 9 All. 9. 
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nob by the British Exchequer bub by the Government o£ India. He is a 
servant of the Government of India. Section 60, Civil Procedure Code, 
provides that salaries or allowances of ' public officers ' can be attached. 
Section 2, sub-section (17) of the Civil Procedure Code, defines a ‘public 
officer.' It includes all commissioned officers of His Majesty’s Army or 
33 A. 629—8 Navy while serving under the Government in India ; GalcuUa Trades 
A^L. J, 487 Association v. Byland (1). 

— 1023 Section 151 of the Army Act was a parallel to the provision in the 

Civil Procedure Code about the liability to attachment of half of an 
officer’s sals.ry. The words that were added to section 136 when section 151 
was repealed especially guarded the authority of the Civil Procedure Code. 
If what had been meant was that no Civil Court in India could attach the 
pay of a British Officer, the now words would not have been added. And 
why should any sanctity attach to the pay of a British Officer of the 
regular forces ‘f* A British Magistrate, getting the same salary, will have 
his pay attached. Why should an exception have been made in the case 
of a military officer ? The attachment now made is nob under the Army 
Act, but under the law in force in British India for the time. 

The Army Act deals with the relation of the members of the Army 
towards the Grown. That is its scope. A provision as to how Civil Courts 
in India were to attach salaries of officers would [534] be out of place in 
the Act. So, when dealing with the question of pay, the Act says that 
no deductions are to be mala except those under the law, and in case 
of India, the law in British India. The Civil Procedure Code expressly 
says that the salaries of all public officers are liable to attachment. If 
there was any contlict between the Army Act and the Civil Procedure 
Code, the former would prevail. Bub there is no conflict between the 
two Acts, and whore there is no conflict, the ordinary law prevailing in 
India would apply. 

There is no authority for the proposition that the salary of an officer 
of tho regular forces cannot be attached. 

Mr. \V. Wallach, in reply. 

Colonel Leeky is nob a public officer within the meaning of the ex- 
pression, as defined in section 2 of the Civil Procedure Code, and his 
salary is not paid by the Indian Government. In 24 Cal. 102, at 105, the 
definition of ‘public officer’ was considered. The pay of a British officer 
in India is fixed by the Parliament. Whether a British officer is in India 
or Egypt or Africa, does nob matter, be continues bo be an officer paid by 
the Crown But there is an adjustment of accounts. Eventually, it is 
true tho money comes out of the pocket of the Indian tax-payer, but it is 
paid* to the officer indirectly. Tie is directly in the pay of the Crown. 
There must have been reasons for passing tho Army Act and exempting 
the pay of the military officers from attachment. But we are to take the 
Act as it is and nob to look at the reasons for passing it. Clearly the in- 
tention of the L6gi<=laturo in amending the Army Act in 1895 was to bake 
out from it anything which might concern India and to allow the Governor 
General to make his own rules. That is why the additional words were 
added to seotion 136 and section 151 was repealed. But tho Government 
of India provides that the rule laid down in the Code of Civil Procedure 
is nob bo affect the Army Act. The intention of the Legislature in India, 
therefore, seems to bo clear, i. e., to exempt from the operation of 
section 60 the officers of the British Army. In regard to the ques- 
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tiion of the paymonti of premia. No decree was given or oould be given 
for fnbuce payments. The decree-holder’s remedy lies in a separate suit 
against such persons as may be liable. In regard to the question of 
[535] limitation I do not question the correctness of the decision in 12 
All. If payment is made when there is no application for execution 
before the court, it cannot be a step in aid of execution. 

Knox and Karamat Husain, JJ. — On the 24th day of December, 
1900, the Bank of Upper India. Ld., obtained a money decree against 
three officers of His Majesty’s Regular Forces. No application for exe- 
cution of this decree, as the term is ordinarily understood, was made until 
the 8th of April. 1910, when the decree-holder applied to the Subordinate 
Judge for execution of the decree by attachment of half the salary of one 
of the said officers. Col. R. Lecky, appellant to this appeal. 

The judgment-debtor. Col. R. Lecky, objected to the attachment 
proposed by the decree- holder on the grounds that 

(1) the application was barred ; 

(2) his salary was not liable to attachment ; 

(3) the decree does not empower the decree-holder bo realize under 
it certain premia alleged by the decree-holder to have been paid in order 
to keep alive certain insurance policies held by the Bank as security for 
the moneys originally advanced by the said Bank. 

Other objections were raised, but the present appeal is nob concerned 
with them. The objections above-mentioned were overruled by the learn- 
ed Subordinate Judge. The appellant raises them again before us. 

As regards the first of thece objections, the decree-holder certified to 
the court of the Subordinate Judge payments made by one of the judgment- 
debtors other than the appellant — 

(1) on the 17bh day of January, 1902 ; 

(2) on the 9bh day of June, 1904 ; 

(3) on the 13bh day of March, 1907 ; 

(4) on the 22nd day of April, 1908 ; 

(5) on the 18bh day of February, 1910, 

and it is contended on his behalf that the several acts of certifying by the 
decree- holder of these payments to the court are applications in accordance 
with law, to the proper court, to take some steps in aid of execution of 
the decree. This being the case, the application of the 8bh day of April, 
1910, is well within time. 

[536] A Full Bench of this Court in Sujan Singh v. Hira Singh (1) 
held that applications by a decree-holder in accordance with law made 
under section 258 of the Code of Civil Procedure, 1882, were applications 
by a decree-holder to take some step in aid of execution within the mean- 
ing of clause 4 of column 3, article 179, of the Indian Limitation Act, 
1877. This ruling would appear fatal to the objection raised by the 
appellant. 

The learned counsel for the appellant seeks to distinguish the present 
appeal from the case of Sujan Singh v. Bira Singh, on the ground that in 
the latter case, the decree-holder had applied under section 235 of the Code 
of Civil Procedure, 1882, for execution of the decree held by him before 
he had certified payments to the court under section 258, while in the 
present case no similar applications bad been made by the decree-holder. 

We fail to see any force in this argument. Indeed to accept it as valid 
we should have to read into article 182 of the Indian Limitation Act, 1908, 
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after the words &c., “5. Where the words in a previously instituted 
application for execution of the same decree under section 235 of the Code 
of Civil Procedure, 1882.” The application out of which this appeal has 
arisen was an application for the execution of a decree of Civil Court bear- 
ing date 24th December, 1900. The decree-holder had in the years 1902, 
1904, 1907, 1908 and 1910. applied in accordance with law to the proper 
court to take a step in aid of execution of the decree, and the application 
now under consideration was made within three years of the 18th Febru- 
ary, 1910. This objection therefore fails. 

To take next in order the third objection. 

Both sides admit that the answer rests upon what is the proper inter- 
pretation of the decree under execution. The portion of the decree which 
refers to this point runs as follows : — 

” It is further ordered that the Bank, the plaintiff, is entitled to pay 
the premia until the decree is satished and the policy remains in force and 
to recover the same from the defendants with interest at Rs. 10 per cent 
per annum.” 

We are satisfied that the learned Subordinate Judge did intend and 
did grant only a declaration that the plaintiff Bank was entitled to pay 
the premia due on the policy until the [537] decree was satisfied. It did 
not give a decree for the realization of suoh future and unascertained sums 
against any of the defendants. 

There remains the second objection. The Army Act, 1881 (44 and 
45 Viet., Cap. LVIll) m section 136 enacted that the pay of an officer of 
Her Majesty’s Regular Forces shall be paid without any deduction other 
than the deductions authorized by it or by any Royal warrant for the 
time being. This section was amended in 1895. By the Army (Annual) 
Act, 1895, section 4, to section 136 of the Army Act were added the 
words ” or by any law passed by the Governor General of India m 
Council.” The section so amended forms part of the Army (Annual) Act, 

1910, now in force. . .. , 

In the Army Act, 1881. there stood a section, v$z., section 151, which 

authorized Courts of Small Causes and Civil Courts in India upon adjudg- 
ing payment of debt by a person subject to Military Law other than a 
coldier of the regular forces bo direct specially that the amount named m 
the diroobioD, being the whole or any part of the said sum. shall be paid 
by instalments or otherwise out of any pay or other public money payable 
to the debtor, and the amount named in the direction, not exceeding one 
half of such pay and public money, shall, while the debtor is in India, be 
stopped and paid in conformity with the direction. 

Instalments so dirootod would bo authorized deductions in the sense 
of the words used in section 136, and to order such instalments would 
bo within the jurisdiction of the Subordinate Judge. Bub in 1895, the 
Army (Anuual) Act. 1895, repealed section 151 of the Army Act (44 and 
45 Vicb , Cap. LVill) and to direct in India any deduction from the pay 
of an officer of the Regular Forces, if legal, must rest upon the provisions 

of a law passed by the Governor General in Council. 

Neither side has referred us to any law now extant and bearing upon 
the point savo the Code of Civil Procedure. 1908, and we know of no 

The only portion of the Code that has any application is fectioo 60. 
This enacts that debts belonging to a judgment [338] debtor are liable to 
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attaohment and sale in exeoubion of a deoreo. Salary when due is such a 
debt, and would therefore be liable. But section 60 contains an important 
proviso, viz ; — 

Ca) Provided that the following particulars shall nob be liable to 
such attachment or sale, namely— ~ 

(6) Allowances (being lass than salary) of any public officer or of 
any servant of a railway company or local authority while 
absent from duty ; 

(i) The salary or allowances equal to salary of any such public officer 
or servant as is referred to in clause (6), while on duty, to the extent of — 
(i) the whole of the salary, where the salary does not exceed twenty 
rupees monthly ; 

{ii) twenty rupees monthly, where the salary exceeds twenty 
rupees and does not exceed forty rupees monthly ; and 
(Hi) One moiety of the salary in any other case, 

Explanation.— The particulars mentioned in clauses (g), (h), (i) (j) (?) 
and (o) are exempt from attachment or sale whether before or 
after they are actually payable. 

If this were all, there would be ample authority for the order passed 
by the lower Court. This was the view taken by the Calcutta High Court 
in Calcutta Trader Associaiion v. Rylandt (1). In Watson v. Lloyd (2), 
the Madras High Court held that the case of Calcutta Trades Association 
V. Hyland was rightly decided and followed it. 

In both of these ca^es, however, the judgment-debtor was a Military 
Officer in the Indian Staff Corps. 

In Calcutta Trades Association v. Hyland^ Mr. JUSTICE Sale draws 
a sharp distinction between an officer of the Indian Staff Corps and an 
officer of the Regular Forces. :T 

Thus he says : — 'V 

“ It would appear that while the pay of an officer of the regular forces is not 
liable to attachment the pay of an officer of the Indian StaS Corps is liable to 
aHaohmemt. the reason for the distinction between the two oases being that an 

Staff Corps is a Public Officer within the meaning of clause (6) of 
[6393 section 2fi6 of the Civil Procedure Code, read with the interpretation clause, 
whereas an officer of the regular forces is not.'‘ 

He would appear to rest the distinction upon a note furnished by the 
Registrar of the Calcutta High Court which he considered as giving a 
correct view of the law then existing upon the subject. Whether it be a 
correct view or not, we are nob in a position to say. 

In neither case is any allusion made to the second proviso bo section 

266, reproduced as clause 2 (b) in section 60 of the Civil Procedure Code, 
1908. 

This proviso and clause lay down that nothing in section 266 of the 
Code of 1882, and section 60 of the Code of 1918 shall be deemed to 

affect the provisions of the Army Act or of any similar law for the time 
being in force. 

♦iV. ^5* that this clause compels us to exclude section 60 of 

f Code, 1908, from our consideration in the present case 

an to hold that no deductions have been pointed out to us as authorized 

y 0 Arrny Act, 1881, or any other Act, or by any law passed by the 
Oover nor- General of India in Council. 

(0 (1396) I. L. B. 24 Cal. 102. (-2) (1901) I. L. R. 25 Mad. 402. 
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33 All. 340 INDIAN HIGH OO0BT BBPOBOIS [Yol. 

"We allow fjhe fifth aud sixth pleas taken in the momorandam o! 
appeal ; set aside the order of the Court balowi and direot that the appli* 
cation made by the respondent do stand dismissed. 

The costs of the appellant will be borne by the respondent. 

Appeal allowed. 


33 A. 640 ( =10 I. C. 1=8 A L. J. S09). 

[540] APPEIiLATE CIVIL. 

Before Sir John SianUy, Knight^ Chief Juttieej and Mr. Justice Banerji. 

JUGATi KISHORE and ANOTHER {Plaintiffs) V. JTJGAIi 

Kishorb [Defendant). * 

[24th March, 1911.] 

Act iLocil) J of 1900 (United Provinc£a Mwiicipalitica Act), section 49 — Suit against a 
member of a Wuntctpil Board for damages^Notice — Act purporting to be done %n 
official capacity. 

A membAr of a Muaioipil Bo’ird, aa suoh member, made a report to the Board 
which remlled io the pro^eoation of oert^iQ persoaa foe a muaioipa! offence. The 
per^on^ pfo^eonfced were acqiiittefl, and fchereaffcof filed a emit foe we 

malio’oxi^ pfo^Roation the maker of the rep‘>rt. Hclfi that the aefen- 

dant W!is untitled to the notice ptovid<^d for by aeobion 49 of the Manicipalitiea 
Act, 1900. S'lddf'g .Vimed v. Panna Lai (1) distinguished. 

[Ref. 80 I. G. 72=22 A. L. J. 812 .] 

This was an appeal under section 10 of the Letters Patent from a 
judgment of Karamat Husain. J. The facts of the case are stated in 
the judgment under af^poal. which was as follows : 

“The are a? VoUowfl Pandit Jugal Kiahore wasaManieipalCommis- 

.if and \vw 1 ’ charge of the saoervirtion of the oanitatioo of the town. 

tTa flnbmittod a report To the Munioipal Secrat'krv to the effect that dirty water 
wa' flowin«» from the hou'*e of Tiigil KiMhore and Baoha Lai and that they should 
h« nro^ecated under the provisioQ«» of the Municipal Act. They were proaeout-d in 
fUa^Pnarb of the T ih^ildxr and were acquitted. They then brought the «uit out of 
Ibinh Of f,«t inctanoe decreed their 

The defendant appe vied, and one of the points in the lower Appellate Gourt 

fh J in the ab^enco of a notice required by soo'ioa 49 of the N -W. P. and Oudh 
was. that I i.i i „! 19 19 the suit was not maintainable. The lower Appellate 

^ourraciepled that plea and decreed the appeal. In its judgment that Oourb remarked 

. /pkq lower Gouit h\s found that no notice was required as the defen- 

on bis own responsibility under the colour of law. The case o! Saddig 
dant acto y Puuua Lnl <l) is refereed to. The oiroumetaaoes of that case 

Uoxa those of the present case. In this case a report 
^Tma^e by a monger of the Municipal Board to the Soorebaty in regard to a 
31tff?r namely sanitation, which the Board had deputed that member to look after. 
In mv opinion the act oouiplainod of. namely, the prosecution, purported to be done 
fhe dofendaob in his capacity as member, and a notice under aectioa 49 was 
»/niiirAd For those rovsons T must allow this .appoxl and order that the auit be dis- 
missed. As it has been decided on a toohnioal point, I order that the parties p*y 
their own costs in both Courts.' 

The pUiatifls have porferred a second appsal to this Court and tl« plea 
is that on the facts found no notice under section 49 of the N-W. P. 

13411 Municipalities Act w vs required, and that the lower Appellate Court should n 
have dismissed the suit. OHjections have been died on * a 

effect that ho should have been vllowod costs in both the Courts below. The 
advocate for thi following authon- 

•Appeal No. 11 of 1911, under section 10 of the Letters Patent. 

(1) (1903) I. L. R. 26 All. 220. 
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iiea i-^Theohald v. Crichmore (1); Aitorney-Oeneral v. Sackney Local Board {^) \ 
ShaiuibBadeo Shahuns^ah Begum v. Fergtision (8); Jogendra Nath Hoy Bahadur y.J, O. 
Prio6 (4); Collector oj Bijnor v. Munuvar {&); Muhammad Saddig Ahmad y. Panna 
Lai (6). ^ith lefetenoe to the above authorities he contends that it was not sufficient 
in order to entitle the defendant to a notice under section 49 of the Municipalities Act 
that he (defendant) should have been acting as a Municipal Comraissioner. It was 
further necessary that be should have been acting in good faith in the discharge of his 
official duties. At first he contended that the defendant in order to be entitled to notice 
should have shown that he» in the exercise of his official functions, bad no motive of 
gratifying a private grudge against the plaintifis, but finding that no authority favour* 
ed this view, he contended that the defendant should have proved that he reported aga* 
inst the plaintifis in his official capacity. 

The case of Shahunshah Begums (8) following the two 

English oases alre.'.dy mentioned, lays down the following rule ‘The oases in which 
a public officer is entitled to notice of suit under section 424 of the Code, are those in 
which he is sued for damages for some wrong inadvertently committed by him in the 
discharge of his official duties, and the object of giving notice is 'that if a public body or 
officer entrusted with powers happens to commit an inadvertence, irregularity or wrong 
before any one has a right to require payment in respeob of that wrong, he shall have 
an opportunity of sotting himself right, making amends, restoring what he has taken 
or paying for the damage he has done.' The above reason for giving notice is taken 
from the case of AUorueihQencral s. Hackney Local Board {^). SiR James BACON, 
V. 0., remarked : — ‘ The policy of the law is that if those public bodies entrusted with 
powers for public purposes in the course of executing those powers shall happen to 
commit any inadvertence, irregularity, or wrong, then before anybody has right to 
require payment from them in respect of that wrong, they shall have an opportunity 
of setting themselves right; they shall have the period of one month for the purpose 
of making amends or for restoring if they have taken away anything, and foe paying 
for if they have done any damage.' 

"An opportunity to make amends being the reason of the rule for notice 
it follows that if a public servant does any act in the discharge of public 
duties and that act causes injury to some one, the injured person prior to the 
institution of a suit for damages against the public servant is bound to give him 
notice of bis intention to sue. The remarks of BanemJI, in Bakhtawar Mai v. Abdul 
Laitf t7 > are to the same efieot. The learned Judge says : — * The suit is therefore a 
suit against a public officer and in respect of an act purporting to have bean done by 
him in his official capacity, and the defendant was entitled to a notice under 
[6423 section 424 of the Code of Civil Procedure. This case is distinguishable from 
that of Muhammad Saddig Ahmad v. Panna Lai (6^. to which the learned vakil for 
the appellant referred. The oiroumstanoos of that case are quite different, the defen- 
dant having acted in that case, not in his capacity as a public officer, but illegally and 
in bad faith. The case more in point is that of Jogendra Nath Hoy v. Price I4i in which 
it was held that a notice was necessary under similar circumstances.’ The oase of 
Bakhtatoar Mai was under section 424 of the Code of Civil Procedure, but the principle 
is applicable to oases under section 49 of the Municipalities Act, I of 1900. 

** In the oase before me the finding of the lower appellate court is * that the act 
complained of. namely, the prosecution, purported to bo done by the defendant in hia 
capacity as member,’ and there is nothing on the record to show that the defendant, in 
reporting to the Secretary of the Municipal Board that the plaintiffs shouldbe prosecuted, 
acted in any way in bad faith. I am, therefore, of opinion that the.lower appellate court 
IS right in holding that the defendant was entitled to notice under section 49 of the 
Municipalities Act. It is further contended that it is not the report only but also the 
looking after the oase against the plaintiffs on behalf of the prosecution that caused 
damage to them and that such looking after nob being bis official duty, the defendant 

cannot be deemed to have aoled in good failh in the discharge of bis public duties. 

^ere is no force in this contention, inasmuch as the lower apxiellate court bus found 
prosecution purported lo be done by tho defendant in his capacity as member. 

The result is that the appeal fails and is dismissed with coats. 'Ibe lower ap- 
ellate court in my opinion was right in not allowing costs bo the defendant. I 
inecefore dismiss the objections with costs.'’ 


(1) (1818) 1 B. & Aid. 227; 19 B. B. 297. 

(2) (1876) li. B. 20 Eq. 626. 

(8) (1881) 1. L. B. 7 CaL 499. 

(4) (1897) I. L. B. 24 Cal. 684. 


(6) (18P0) I. L. B. 8 All. 20. 

(6J (1S08) I. li. B. ^6 All. 220. 

(7) (1907) I. L. B. 99 All. 667. 
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The plainfjiffs appealed. 

Dr. Tej Bhadiir Sapru, for the appellants. 

The pnnoiple ou whioh notice could be claimed was explained in 
Shahtbzadee Shanumhah Begum v. Fergusson (l) and that was followed 
in Muhammad Saddiq Ahmad v. Fauna Lai (2). The case relied on by 
the defendant — Bakhiawar Mai v. Abdul Latif (.1) — was distinguishable, 
and came within the exoept:on enumerated by Gunningham, J., in the 
ease in 7 Calcutta, Where the defendant acted merely under colour of 
his office to satisfy some private grudge against the plaintiff, he could not 
claim the protection of section 49 of the Municipalities Act. There must 
be good faith on his part. He cited Attorney -Qener at v. Hackney Local 
Board (4). 

Baba Piyati Lai Banerji and Pandit Oman Shankar Bajpai. for 
the respondent, wore not called upon. 

[543] Stanley, C. J., and Banebji, J. — This appeal arises out of a 
suit for damages for alleged malicious prosecution. The defendant is one 
of two membecs of the INIunicipal Board of Banda who were charged with 
the supervision of the sanitation of the town. He made a report to the 
Secretary of the Municipal Board to the effect that dirty water was found 
by him to bo issuing from tho house of the plaiubills, thereby causing 
danger to public health. Tho Seocebary of the Board directed the prosecu- 
tion of the plaintiffs, with tho result that the Tahsildar, before whom the 
caso was heard acquitted the accused. They thereupon instituted the suit- 
out of whioh this appeal has arisen. The lirsb court gave a decree in the 
plaintiGfs' favour and awarded them damages. Upon appeal tho learned 
Distiicb Judge held that the defendant was entitled to tho notice prescribed 
by section 49 of tho Municipalities Act (f of 1900), and that no such 
notice was served, and accordingly dismissed the suit. Section 49 of the 
Municipalities Act proscribes that "no suit shall be instituted against a 
Board or against any meiubir, officer or servant of a Board in re.-peot of 
any act purporting to be done in its, or his, official capacity until after the 
expiration of two months next afeer notice in writing ha^ been, in the case 
of the Board, loft at its ollice, and in the case of a member, officer or 
servant, delivered to him." In this case tho lower appellate court has found 
that the defendant was a member of tho Municipal Board, and that be 
reported to the Secretary of th 3 Board that dirty water was allowed to 
tiow from tho plaintiffs' house into a public road. This was a matter of 
sanitation whioh tho Board had deputed the defendant an 1 another mem- 
ber of the Board bo look alter. The learned District Judge tinds that the 
defendant purported bo act in bis capacity as member of the Board and 
that the notice prescribed ought to have boon served. 

We are of opinion that bno District Judge was right in the view which 
he took. It is clear ou tho facts that defendant purported to act in bis 
official capacity. He merely gave nobioo bo tho Secretary of the Board of 
what he ooDsidorod a nuisance, or objectionable, affecting the sanitation of 
the town ; upon this report the Soorebary of the Board book action. 

Whether or nob the plaintiffs wore rightly acquitted on the charge 
brought against them, it is not for us to consider. Wo have [544] only 
bo decide whether or nob tho defendant purported to act in his capacity as 
municipal officer, and if wc bud that ho did so purport bo act, then it 
appears to us that be was clearly entitled to the notice prescribed by 

(1) leHl) I. L. R. 7 Oil. 4.»9 <502). (3) .1903) 1. L. R. 29 All. 667. 

<Q) <1903) 1. L. R , 26 All. 220. (4) <lb76) L. B . 20 Kg. 626. 
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seobioQ 49. We are nob called upon bo decide whether or nob bbe defen- 
danb rendered himself liable to damages for malicious proseoubion, if he 
acted with malice or without reasonable or probable cause. All that we 
decide is that he was entitled to the notice presoribad by the Act and nob 
having received that notice the suit is nob maintainable. The case is un- 
like the case which has been relied upon by the learned advocate for the 
appellants, namely, that of Muhammad Saddiq Ahmad v. Panna Lai (1) 
In that case the defendant did nob purport to act in good faith in pur- 
suance of the law, bub be took advantage of his position as a police ofhcer 
to commit illegal and tortious acts maliciously and without cause. That 
is a different case from the one now under consideration. In this case 
undoubtedly the defendant did purport to act as member of the Municipal 
Board charged with the supervision of the sanitation of the town of Banda. 
The case is more like the case of Bakhtatoar Mai v. Abdul Latif (2). Wo 
therefore dismiss the appeal with costs. 

Appeal dismissed. 


33 A, 544 (-8 A. L. J. 843=10 I. C. 122). 

APPELLATE CIVIL, 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerji. 


Great Indian Peninsula Railway Company {^Defendant) v. 

Ganpatrai {PlaintiJ).* 

[31sb March. 1911.] 


Act No. IX of 189 ; {Indian Railways Act), section 77— Smi against railway company 

Nolice-^LtmitoUon—^Act No. IX of 1908 (Itidtan Limitation Act)t schedule I 
article — Waiver of notice- * 


Certain goods wet© despatobod on the 26th of March, 1908, from Bombay 
to Ghazipur. The goods were lost in transit while in possession of the Great 
Indian PeninHula Railway Company. The coosigno© made a claim against the 
East Indian Railway Company, as the result of which he was ofieced a certain 
sum as compensation by the Assistant Traffic Manager of that Company, who 
slated that he did so with the authority of the Deputy Traffic Manager of the 
Great Indian Peninsula Railway Company. There was, however, no proof that 
any such authority had been given, and the oSer was refused. On the 9th 
[545] August, 3 909, the consignee brougth a suit against the Great Indian 
Peninsula Railway Company for damsges, tor the loss of his goods, but did not 
give the notice required by section *<7 of the Indian Railways Act, 1890 He 
claimed that certain conditions printed on the back of the railway receipt 
relieved him of the necessity of giving notice under section 77. Held that this 
wasnot8o:noc did the action of the Assistant Traffic Manager of the East 
Indian Railway Company amount to a waiver of notice. The suit was also 
barred by limitation under article 31 of the first schedule to the Indian Limita- 
tion Act, 1906. 


[Ref. 42 AIL 390—18 A. L. J. 377=58 1. G. 547 ; 66 I. 0. 670=20 A. L. J. 664 Diet 68 

I. 0. 981=20 A. L, J. 792; Ref. 63 I. O. 59=14 L. W. 68 1 = 12 M. L J 20 i= 

45 Mad. 136=1921 M. W. N. 878 ; Foil. 71 1. G. 614 = 21 A. L. J. 223=45 All. 
353.] 


The facts of this case were shortly as follows : — 

The plaintiff’s agent at Bombay sent some goods to him at Ghazipur. 
goods never reached their dostinabion, and ultimately it was found 


of Sri Lai, Disbtiob Judge of Ghi 
1910 reversing a decree of Baij Nath Das. Munsif 
Ghazipur, dated tbe 24th of February, 1910. 

(1) (190B) 1. h. R. 26 All. 220. 


(2) (1907) I. L. R. 29 All. 667. 
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1911 that they bad been stolen while in the custody of the defendant company 
MARCH 31, on the 1st of Apiil, 1908. 

— On the 9lh of August» 1909, the plaintiff filed this suit against the 

company for the price of the goods lost and for damages. The suit was 
__ * defended on the grounds that no proper notice had been given and that 
S3 A. 344=8 the suit was barred by limitation. The Munsif dismissed the suit holding 
A.L. J. 643=: that under section 77 of the Railways Act, IX of 1890, no notice had been 
101.0.122. served ot the defendants. The Judge decreed a part of the claim, holding 

that a letter of the Acting Traffic Manager of the East Indian Railway, 
saying that he had been authorized by the Deputy Traffic Superintendent 
of the appellant company to pay the plaintiff the actual value of the goods, 
was a buificient acknowledgment of notice and that the suit could not be 
contested on that ground. The defendants appealed. 

Pandit Ladit Prasad Zuishi, for the appellant. 

The suit should have been tiled within the period prescribed by 
articles 30 and 3i of the Limitation Act. The lower Court decided this 


issue against the appellant relying on The British India Steam Naviga- 
tion Co, Ld , v. Ua^ee Mahomed Esack & Co. 11), Hassaji v. The East 
hidian Hatlwaif Company (2), Mohansing Ghatvan v. Henry Condett 
General Traffic Manager, Q. 7. P. Uatlway Company (3) and Dan Mull 
V. British India Steam Navigation Company (4). Articles 30 and 31 


were amended by Act IX of 1908, and the rulings referred to were no 
longer applicable. Further, there was no acknowledgment which took the 
case out of the statute of [546J limitation. The acknowledgment relied 
was a letter from the Assistant Traffic Manager, East Indian Railway, in 
which ho stated that he was authorized by the Deputy Traffic Manager of 
the Great Icdiau Peninsula Railway, to offer to the plaintiff Rs 499-7-3, 
being the amount which ''he (the plaintiff) was actually entitled according 
to the sender’s bijak. ’ The Deputy Traffic Manager, Great Indian Penin- 
sula Railway, " emphatically denied” this fact. There was no evidence 
on the record to show that the Assistant Traffic Manager had any 
authority to make this offer. Even if it bo assumed that the Assistant 
Tiaffic Manager bad authority from the Great Indian Peninsula Rail- 
way to make an offer, such an offer would bo without prejudice 
to their right to notice, and the offer not having been accepted, the 
plaintiff was not entitled to roly upon this letter as an acknowleage- 
ment. It was admitted that no notice was given to the agent of the 
Great Indian Peninsula Railway, under section 77 of the Railways Act 
within six months fiom the date of the delivery ot the goods for carnage 
by the railway. The learned District Judge held that under paragraph 4 
of the printed notice at the back of the railway receipt, the claim was to 
be made to the superintendent of the receiving station, and therefore the 
railway was to be deemed to have waived its right under section 77 of 
the Railways Act. Condition 5 of the railway receipt drew attention to 
section 77 of the Railways Act. Paragraph 4 must be read with paragraph 
5, and reading the two paragraphs together it was obvious that it was not 
intended by paragraph 4 to relieve the plaintiff of his liability of giving 
notice required by section 77 of the Railways Act ; G. I. P. Ry. Oo. V. 


Chandra Bai (.5). e 

Mr. Ahmad Karim, for the respondent, submitted that the suit was 

not barred by limitation, as the pe rion should be computed from the last 


(1) (lfc'81) I. D. B. 3 Mad. 107, 

(2) (18821 1. L. B. 5 Mad , 383. 
i3) (1883) I. D. R. 7 Bom. 478. 


(4) (1886) I. li. B. 12 Cab 477. 

(5) (1906) I. Ij. B. 28 Alb 56 2, 
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letter sent by the East Indian Railway after oonsuUation with the Great 1911 
Indian Peninsula Railway, the letter in which the latter company expres- M ab,. 8 1. 
ed their willingness to pay the actual piioo of the goods sent but 
not the damages claimed. He referred to section 19 of the Liimita- oiViL. 

tion Act. Further that it was inequitable that the suit having been — 

delayed by the admission of liability by the Company, the latter should 8a A. 8** = 
[847] now be allowed to set up the defence of limitation. As regards the Ljq j o>° 2 x 
rulings cited on the question of notice, he submitted that in none of them * 
was the question of admission by the railway Company or the directions 
printed at the back of the railway receipt brought to the notice of the 
Court. The 4th paragraph of these directions had been put in to facilitate 
the work of the agent by allowing notice to be given to the Assistant 
Traffic Manager. There was a clear distinction between this paragraph and 
the next, which reproduced the wording of the Railways Act. He sub- 
mitted that the right of an agent to receive notice had been delegated by 
him to the subordinate staff, and this form had the sanction of the Govern- 
ment of India. Therefore, if the notice came to the knowledge of the 
Assistant Traffic Superintendent, it was sufficient notice within the Act. 
Acknowledgment amounted to a waiver of notice ^Periannan Chetti v. 

South Indian Railway Oo., (1)— and also saved limitation. Besides it 
had not been shown that the appellants had been prejudiced in any way. 

Stanley, C. J. and BanerjI. J. — This appeal arises out of a suit for 
damages for non-delivery of a bale of goods consisting of gauze which was 
consigned by the plaintiff’s agents in Bombay to him at Ghazipur on the 
26th of March, 1908. The goods were lo?t on the Great Indian Peninsula 
Railway, and it is stated that they were stolen in transit and that the 
thief was tried and convicted of the theft. Amongst the defences filed by 
the Great Indian Peninsula Railway Company was one based on section 77 
of the Indian Railways Act, namely, that no notice of action as required 
by law was given to that Company. 

The Court of first instance found that no notice was given and dis- 
missed the plaintiff’s suit. 

An appeal was preferred by the plaintiff, with the result that the 
lower Appellate Court hold that the notice required by the Act had been 
waived by the defendant Company ; and also in view of the fact that an 
offer had been made to the plaintiffs for payment of a sum of Rs. 499-7-3 
in satisfaction of bis claim, the Company could not now bo allowed to go 
behind this offer and set up the technical ground of defence that no notice 
of the claim had been served within the meaning of the section above 
[848] referred to. Accordingly that Court reversed the decision of the 
Court below so far as regards the Great Indian Peninsula Railway Com- 
pany, and allowed the plaintiff’s claim as against that Company but 
dismissed it as regards the Ea^t Indian Railway Company. 

Frcm the decree of this Court the present appeal has been preferred, 
and the main grounds of appeal are two : first, that no notice having been 
served within the meaning of section 77 of the Indian Railways Act, the 
suit was bound to fail as against the Great Indian Penio'^ula Railway ; 
that there was no waiver of the requisite notice, and that the Court below 
was therefore wrong in allowing the plaintiffs' cla'm. There is a further 
ground of appeal, namely, that the suit is barred by limitation, nob having 
been brought within one year from the date on which the goods ought bo 
have been delivered. 


(1) (1899) I. Ij.'R. Q2 Mad. 137. 
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As regards tbe first question it is not disputed that notice was not 
served upon the Great Indian Peninsula Bailway Company pursuant to 
the provisions of section 77 of the Indian Railways Act. That section 
provides that *'a per'on shall not be entitled to compensation for the loss of 
goods delivered to be carried by railway unless his claim to compensation 
has been preferred in writing by him or on his behalf to the railway 
admini'^tration within six months from the date of the delivery of the 
goods for carriage by railway.” Under section 140 of the same Act a notice 
or other document required, or authorized by the Act to be served on 
a railway administration “ may be served in the case of a railway adminis- 
tered by a Railway Company, as is the Great Indian Peninsula Railway 
Company, on the agent in India of the Railway Company, by delivering the 
notice or other document to the agent ; or by leaving it at his office ; or by 
forwarding it by post in a prepaid letter addressed to the agent at his 
office and registered under part III of the Indian Post Office Act of 1866.*‘ 
The mode of service upon the Great Indian Peninsula Railway Company 
would ordinarily in the absence of a provision such as this, be effected 
by service upon the Company at their head office in London. This mode 
of service bad been prescribed, no doubt, for the purpose of saving the 
delay and the expanse which would attend service in London. In this 
[549] case no service either under section 140 or directly upon the defen- 
dant company in London was effected. Consequently it would seem that 
the learned Miinsif was right in holding that the suit could not be main- 
tained. The learned District Judge, however, was of opinion that section 
140 was not exhaustive and that a mode of service was prescribed by a 
condition which appears on the back of the receipt form in use on the 
Groat Indian Peninsula Railway on the consignment of goods to them for 
carriage. The condition runs as follows : — 

“ That all olaims against the railway lot loss ot damage to goods must be made 
to the oleik in charge o^ the station to which they have been booked before delivery 
is taken, and that a writtoQ statement of the description and contents of the arbioloa 
missinc, or of the damage received must be sent forthwith to the Traffic Buporinten- 
dent of the diPtriot, or goods suporintendont at Bombay, Wadi Bundar, in which the 
forwarding or receiving station is situated otherwise the railway will be freed from 

responsibility.” 

The learned Judge observes that "this paragraph lays down the pro- 
cedure to be followed hy consignors in case of the loss of goods and it 
forms part of the legal contract between the Groat Indian Peninsula Rail- 
way Company and the consignor.” He held that where a consignor sends 
in a claim in accordance with the provisions of the said paragraph, the 
Railway Company is bound to treat it as a proper notification of his claim 
to compensation within the meaning of section 77, and that it is not then 
nooossary to serve a notice in any of the ways mentioned in section 140 
or otherwise. He found upon the oviJonca that the plaintiff did prefer 
his claim in writing to the Traffic Superinbendoat of the district in which 
the receiving station is situate, and that the Assistant to the Traffic Mana- 
ger, Eat Indian Railway, after communicating with the Great Indian 
Peninsula Railway, enbertainol the plaintiffs’ claim and offered to pay 
him Rs. 499-7-3, the value of the goods lost. Ho therefore hold that the 
notice which was given by the plaintiff was sufficient notice within the 
meaning of section 77. He further found that by the offer of the Assistant 
Traffic Manager of the East Indian Railway to pay Rs. 499 odd damages, 
the Groat Indian Peninsula Railway must be taken to have waived their 
right to the notice required by law. We are unable to agree with the lear- 
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ed Distiriob Judge in bhe view wbioh he formed. If the learned Judge 

had read the L5503 oondition on the reoeipb from following the one upon Mabob 81. 

wbioh he relied, he would have found that it was nob the intention of the 

company that the provision upon which he relied should relieve the plain- 

tiff from the necessity of complying with section 77 of the Indian Bail- 

ways Act. Condition 5 provides that by section 77 of the Indian Bail- 83 A. 044=8 
ways Act, 1890, “a person shall not be entitled to a refund of an over- A- L. d-848= 
charge in respect of animals or goods carried by railway, or to compensa- 
tion for the loss, destruction or deterioration of animals or goods delivered 
to be so carried unless his claim to the refund or compensation has been 
preferred in writing by him or on his behalf to the railway company 
within six months from the date of the delivery of the animals or goods 
or carriage by the railway.” 

This condition gave notice to the consignors that section 77 of the 
Bailways Act must be complied with. Paragraph 4 must be read in con- 
nection with it, and reading the two conditions together, it is obvious that 
it was not intended by oondition 4 to get rid of the obligation wbioh lay 
upon the plaintiff of giving notice of action as required by section 77 of the 
Indian Bailways Act. This was expressly decided in the case of Great 
Indian Peninsula Bailway Company v. Chandra Bai (1) by a Bench 
of wbioh one of us was a member. In that case the provisions of 
section 77 were considered, and also of section 140. It was pointed out 
that the notihcation of a claim prescribed by section 77 may be given 
either to the railway administration as defined in section 3, sub-section (6) 
or in any of the ways mentioned in section 140 ; that it was necessary for 
the plaintiff to prove service of notice of his claim upon the Great 
Indian Peninsula Bailway Company at their office in London or else in 
any of the ways prescribed in section 140, and that there having been 
no proof of any such service, and the time of such service having expired, 
the suit was not maintainable. The learned District Judge, referring to 
this and other rulings, observes that these rulings were in his opinion not 
applicable to the present case, as in none of the cases which resulted 


in those rulings, did the defendant railway company ever admit the 
claim of the plaintiff or offer to settle it out of court. " Moreover, the 
question whether compliance with the directions contained in para- 
[681] graph 4 of the notice mentioned hereinbefore meets the require- 
ments of section 77 and renders the service of notice under section 140 
unnecessary was never raised in those oases.” As wo have pointed 
out, the directions contained in paragraph 4 obviously do not avail 
the plaintiff in view of the fact that in the subsequent paragraph the 
necessity for the observance of section 77 is expressly stated. It appears 
to us that the learned District Judge must have overlooked paragraph 6 
which succeeds the paragraph upon which he relied, 

Then as to waiver, it is said that the assistant traffic manager of the 
East Indian Bailway stated that he had authority from the deputy traffic 
manager of the Great Indian Peninsula Bailway Company to offer to the 
plaintiff Bs. 499-7-3 compensation, and it is contended that this amounted 
to a waiver of notice on the part of the Great Indian Peninsula Bailway 
Company. We are unable to hold that there was any waiver. In the 
first place the district traffic manager of the Great Indian Peninsula Kail- 
way Company repudiated the allegation that he gave any authority for the 
ma \n g o any offer to the plaintiff. The assistant traffic manager was not 


(1) (1906) I. L. B. 28 All. 652. 
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sumcQOQod fco prove the letter of authority which he alleged he had recei- 
ved. There is uothiDg to show that the Groat Indiaa Peninsula Sailway 
Company ever waived their right to notice of the claim. On the contraiyi 
they in their written statement relied upon the absence of notice* and there 
is nothing upon the record to justify us iu holding that they waived their 
rights in this respect. Even if it be assumed that the Great Indian Penin- 
sula Railway Company authorized the assistant traffic superintendent of 
the East Indian Railway Company to make an offer, such an offer would 
be without prejudice to their rights, and the offer not having been accep- 
ted, it could not bo held bbat they were not entitled to rely upon the pleas 
which they had set up in their defence. Upon this point, therefore we 
thiok that the learned District Judge was wrong in reversing the decision 


of the court of first instance. 

There is besides this another ground of defence which appears to us 
to be fatal to the plaintiffs’ claim, and that is the plea based on the statute 
of limitation. Article 31 of the Limitation Act (Act No. IX of 1908) pre- 
oribos the period of limitatiou for a C&5z] suit for compensation for non- 
delivery of goods. In this article the former article of limitation was 
modified and certain words introduced, so as to adapt the article to the 
case of a claim such as the present one for damages or oomponsation for 
non-dolivery of goods. The aiticle is as follows : — Against a carrier for 
compensation for n m delivery of or delay in delivoring goods, one year 
from the timo wbeu the goods ought to be delivered. The goo^. as we 
have said, were cousigned to the plaintiffs on the 26bh of March, 1908, 
the suit was not instituted until the 9th of August, 1909. 
within which the good? in this case ought to have bean delivered would 
not exceed a foitnight, or p.t the outMde three weeks from the tune when 
the goods were consignod at Bombay. Several months over and 
one year from this timo, therefore, had elapsed before the suit was mstitu- 
tad As an answer to this pica, it is contended that there was an 
ledgment which took the case out of the statute of limitation. That 
acknowledgment is the letter from the assistant traffic superintendent of 
the Bdst Indian Railway Company offering to pay the sum of 499-f-d, 
in full satiMaction of the plaintiffs* claim. There is no evidence before the 
court which would justify us in holding that the Great Indian Pemnsula 
Railway Company ever gave authority to the assistant traffic superintendent 
of the Ea.b Indian Railway to make this offer. There evidence that 

the Great Indian Peninsula Railway Company ever admitted liability 
in ro-pect of this sum. We. therefore, are unable to say that there was 
any such acknowledgment by the Great Indian Peninsula Railway Com- 
pany cuoh as would prevent the operation in their favour of the bbatute oi 

1 * t ^ t 

Upon those two main points whioh have been taken by the learned 
vakil for the defendant railway company, we think that the appeal should 
bo allowed, and we must sot aside the decree of the lower appellate 
so far as regards the Great Ind an Penin'^ula Railway Company. We, 
accordingly, allow the appeal of the company, set aside the decree of the 
lower appellate court and restore the decree of the court of first instance. 
Under the circumstances we make no order as to the costs of this appeal, 
or as to the costs in the lower appellate court. 

Appeal deoreed. 


370 


7.] 8UMDAB SINGH t). THE OOliliEOTOH OE SHAHJAHANP0B 83 All. 354 


83 A 553 (=8 A. L. J. 589=11 1. C. 814). 

[653] APPELIjATE CIVIL. 

Before Sir John Stanley, Knight, Chetf Justice, and Mr. Justice Banerji. 
SuNDAR Singh and others (Defendants) V. The Collector of Shah- 

JAHANPUR (PI aintiff)."^ 

[Isb April, 19L1]. 

Act (Local) No. II of 1901 (Agra, Tenancy Act), section 158 — De/iniiion — 

Transferee of a rent-free grantee. 

Held that a transferee from a rent-free grantee is a suooesaoi of the grantee 
within the meaning of seobion 153 of the Agra Tenancy Aot, 1901. 

[Fol: 29 I. 0. 710 ; Rel. 60 I. C. 641 : 71 I. 0 773=21 A L J. 189=15 All 336 ] 
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The material facts of this case appear fiom the following order of 

Banerji, J : — 

The suit out of which this appeal arises was brought under sections 150 and 156 
of the Agra Tenancy Act, for the resumption of a rent-free grant and for assessment of 
rent. The defence was that the grant was held by the grantee and by three successors 
of the original grantee for ninety years and that the defendant had thus acquired pro* 
prietary title tc the land in question. The Court of first instance found that the land 
was held rent-free by the defendants and their predecessors in title for eighty years, 
and that the defendants had thus acquired proprietary title. It, accordingly, dismissed 
the suit An appeal was proforred t) the District Judge, and the first ground of appeal 
was thit the detondants had not acquireil any proprietary right in respect of the land 
in suit. The learned Judge entertained the appeal and held that the land had not been 
in the possession of the original grantee and of two successors of such grantee- Ho was 
of opinion that section 158 of the Agra Tenancy Act did not apply and that the land 
was liable to resumption and to asseismonb of rent. He made a decree for resuenp- 
tion and assessed the land with a rent of l^s. 4 per acre The first contention in this 
appeal is that the lower Court had no jurisdiction to entertain the appeal. iaa-*muoh as 
the suit was one of the desocipirion of suits mentioned in group C of Sohed.ile iV of 
the Aot, and an appeal lay to ths Commissioner This contention is not well founded, 
inasmuch a', theque.stioa of proprietary title was in issue in the Court of first instance 
and was also a matter in i-sue in appeal. Under section 177, clause (c. of the Aot, an 
appeal lies to the District Judge from a decree of the Assist.»nt Collector of the first 
class in all suits in which a question of proprietary title has been so in issue The 
learned Judge, therefore, had jurisdiction to entertain the appeal* It is next urged that, 
eveu if an appeal lay to the District Judge, he was nob competent to assess the land to 
rent, as it was the exclusive juriscliotion of the Revenue Court to make such asee-^a* 
ment. There is no force in this contention. As the appeal in the suit lay to the 
District Judge, be had full power to make such decree as the Court of first instance, 
namely, the Revenue Court, could make and ought to have made. It is next urged 
on behalf of the appellants that there is no evidence on the record to support the 
finding of the lower Court that the original grantee was Chatar Bingh and that the 
names of the appellants were recorded against the land in dispute only two years 
ago. The learned Judge says in his judgment that the original grantee 

was Chatar Singh, father of Niwazi, whose sons are the defendants, and that the 
names of the defendants had been entered two years ago. The Court of first inst- 
anoe framed only two issues, the second of which related to the amount of rent to 
whion the land in question might be assessed. The first issue did not lay down any 
question as to who the original grantee was and how many successors of the said 
grantee had held possession of the land in question. It framed no issue as to tne 
defendants* title and bow the defendants acquired it, nor whether the defendants' 
uames had been entered only nominally or as real transferees from Nisvazi 6ingh ihe 
parties, therefore, had no opportunity of admoing evidence on these points, and on the 
record at it stands there appears to be no evidence except that of the patwari and two 
extracts from the khatauui and suttlemeut register. I think it is essential for the 
nght determination of this appeal to have clear findings from the Court below on the 
issues, which 1 refer to that Court under the provisions of order XLi, rule 
J5, of the Code of Civil Procedure 

_ (1) Who was the original grantee of th e land in question ? 

Appeal No. 706 of 190J from a decree of B J. Dalai, District Jud^^* 

dated the 9bh of February, 1909, reversing a decree of Jagmohan Nath* 
taut Collector, first class, of Shahjabanpuc, dated the 3lsb of August, 1903. 
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(2) How many auoc&saors to the said grantss have held the land in question rent* 
free and for what Length of time ? 

(3) Have the defendants acquired the land in question^ and, if so, when and by 
what title ? 

The Court below will take such additional evidence as the parties may adduce. 
On receipt of its findings ten days will be allowed for obieotions." 

The Court below found on the issues as follows ; — 

1. The original grantee appears to have been one Lalji. 

** 2. The evidence on the record leads me to believe that ‘Niwazi Singh succeeded 
Lalji. Niwazi gives a long list of successors, Lalji'e brother, their mother, and finally 
himself. His witnesses balk by rote and are not to be depended upon. Hiwazi marri- 
ed Lalji's daughter, so the likelihood is that he was given the land either at the 
lime of his marriage or on Lalji e death. I hold that Niwazi suooeeded Lalji. It is 
not clear at what particular time the proprietor agreed not to collect rent from Lalji. 
Any way, it is fairly certain, that at least more than fifty years prior to the iostitu* 
tiOQ of the suit, the holding besame a rent free grant. 

'* 3. Since 1001 (1311 Hijri) the defendants have been in possession of the land 
and their names have been recorded as tenants in the village papers. Hiwazi has 
st.ited that he gave the land to his sons, the defendants. There was a transfer, though 
not evidence in the manner required by law. The proprietor has sued the defendants, 
thoichy showing that be has accepted them as their father’s successors. The defen. 
dants have acquired the land by consent of the actual owner and by mutation of 
names in the village papers in 1903. Practically, Niwazi is the only person who can 
obtain possession back from them. Whether the defendants are such successors of 
Hiwazi as is contemplated by section 168, remains to be decided. As the proprietor 
has accepted them ts rent free grantees, I am of opinion that they should be consider* 
cd Hiwazi s successors within tbo meaning of section 15S. 

'* I may point out that, even if the defendants were declared proprietors they can- 
not oioape payment ; bhoy must pay revenue, in place of cent.” 

[555] On receipt of the findings the following order was passed : — 

BanerjI, J.— In this as well as in the oonneoted appeal No. 707 of 
1909, the question arises whether a transferee from a rent-free grantee can 
be regarded as a successor of the grantee within the meaning of section 
158 ot the Agra Tenancy Act. The question does not seam to bo covered 
by any authority and is one of some importance. I, therefore, refer this 
and the connected appeal No. 707 of 1909 to a Bench of two Judges. 

Munsh, Gulzari Lai (for Babu Benode Behari), for tbo appellants. 

Mr. A.'e. Eyves, for the respondent. 

Stanley, C. J., and Banerji. J.— The suit out of which this appeal 
has arisen was brought by the rosponlont for the resumption of a rent- 
free grant. The defence was that under section 158 of the Agra Tenancy 
Act the defendants bad acquired proprietary title by reason of the land 
having been held rent-free by the original grantee and by two successors 
to the grantee for a period of upwards of 50 years. It has been found that 
fcho grant was made to one Lalji more than 60 years ago, that upon Lalji s 
death his son, Niwazi made u gift of it to the defendants. It is contended 
that by the expression " successors to the original grantee”, in section 150 
of the Agra Tenancy Act, it was intended that the grant must be in the 
posses.^ion of lineal descendants of the original grantee. It may be that 
the intention of tbo Legislature was that this should be so, but the word 
used is “ successors,” and that word is wide enough to include not only an 
heir but a transferee also. *We have to construe the section as it stands, 
and we are nob competent to place any limitation on the language used by 
holding that the word ‘ successors’ does not mean successors of every des- 
cription, including a transferee, but only successors by right of inheri^ 
ance. The same view was taken by our brother Kichards in Second 
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Appeal No. 175 of 1910, decided on the L^th of February, 1911, -which has 
not yet been reported. Accordingly we allow the appeal, set aside the 
decree of the lower Appellate Court and restore that of the Court of first 
instance with costs in all Courts. 

Appeal allowed. 


33 A. S56 (=8 A. L. J. 834=10 i. G. 144). 

[656] APPELLATE CIVIL. 

Before Mr. Justice Barter ji and Mr. Justice Griffin. 


Beni Madho and anotheb {Plaintiffs) v. Bhagwan Peasad 

AND OTHERS {Defendants).* 

[3rd April, 1911.] 

Act (Local) No III of 1901 (United Provinces Land Revenue Act), eectious 51, 52 and 
^Assignment of Government Revenue — Right of Government to enhance <yf remit 
revenue. 


An assigoee of Goveenment revenue takes the assignment subjeot to all the 
rights of Government to assess, enhanoe, reduoa, remit or suspend the revenue. 


This was a suit brought by certain assignees of Government revenue 
to recover arrears of revenue payable by the defendants. During the 
period in respect of which the arrears were claimed a portion of the 
revenue had been remitted by the Government on account of famine, and 
the defendants claimed a deduction on account of the portion so remitted. 
This plea was accepted by the Courts below and the amount decreed to the 
plaintiffs was reduced accordingly. The plaintiffs appealed to the High 
Court, urging that the Government having assigned the revenue was not 
competent to grant a remission, and that such remission could not deprive 
the plaintiffs of their right to the revenue assigned to them. 

Pandit Mohan Lai Sandal, for the appellants. 

Babu Girdhari Lai Agarwala, for the respondents. 

Banerji and Griffin, JJ. — This appeal arises out of a suit brought 
by the plaintiffs appellants, who are assignees of Government revenue, to 
recover from the defendants, who are land-holders, arrears of revenue pay- 
able by them. It appears that during the period in respect of which arrears 
of revenue are claimed, a portion of the revenue was remitted by Gov- 
ernment on account of famine. The defendants claimed a deduction of 
this amount of the arrears claimed. The Courts below have granted the 
deduction prayed for. Hence this appeal. The contention on the part of 
the appellants is that the Government having assigned the revenue was 
nob competent to grant a remission, and that such remission could nob 
deprive the plaintiffs of their right to the revenue assigned to them. It 
appears that the assignment in favour of the plaintiffs was originally made 
by the Maharaja Soindia and was continued by the British [657] 
Government. There is nothing to show that under the terms of ihe 
assignment it was agreed between the Government and the assignees 
that there should be no alteration in the amount of the revenue assigned. 
In the absence of any such agreement, we must hold that the assignees 
took the assignment subject to the ordinary rights of the Government bo 
^ess or reduce, or in seasons of calamity to remit, the whole or a part of 


Saoond Appeal No. 4R8 of 1910 from a decree of H. W. tiyle, 
agra, dated the 2l8t of February, 1910, modifying a decree of B. W 
uoiieotor, first olass of Muttra, dated the 6th of September, 1909. 


Diatriot Judge of 
Wahl, Assistant 
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1911 revODtie. This is manifest; from the provisions of section 52, snb>seo« 

APEiii a. tion (2) of Act No. Ill of 1901. That sub-section provides that “ revenue 

may be assessed on land, notwithstanding that the revenue, by reason of 
its having been assigned, released, compounded for or redeemed, is nob 
* payable to the Govrnment." Again, in the case of fluvial action the 
38 A. 586^8 Government has the power under section 99, sub-section (2), to revise the 
A. h. **• ^34= assessment, and the rules framed by the Board of Revenue for such revi- 
10 1. C. X 4. contain a distinct provision to the effect that assessment of mabals of 

which the revenue has been wholly assigned will be liable to revision in 
the same manner and to the same extent as mabals which pay full 
revenue, (see rule 56, printed on page 158 of Mr. Agarwala’s Bdition of 
the Land Revenue Act). Any other view would cause immense hardship 
both to landholders and tenants. Under section 61 of the Agra Tenancy Act, 
where remission of revenue is granted, the land*boldor is bound to grant 
a remission of rent to the extent of twice the amount of the revenue 
remitted. If the contention of the appellants is right, although under sec- 
tion 51 the land-holder would be bound to grant a remission to bis tenants, 
he himself would be liable, notwithstanding the remission, to pay the lull 
amount of revenue to the assignees of it. It is urged on behalf of the ap- 
pellants that it is only in the oa^o of revenue payable to Government that 
a remission can be granted to tenants under section 61, and that there- 
fore land-holders will not bo prejudiced. Assuming this contention to be 
valid, tenants would have no remedy in times of calamity, if the land 
occupied by them happens to bo situated in a locality the revenue of which 
has been assigned by the Government to a third party. Such surely could 
not be the intention of the Legislature. In our opinion an assignee of 
Government revenue takes the assignment subject to all the rights of 
Government to assess, enhance, reduce, ^5583 'remit or suspend the 
revenue. The defendants, land-holders, are therefore entitled to the 
benefit of the remission granted by Government. In this view the Courts 
below were right, and this appeal must fail. Wo accordingly dismiss it 

with costs. ^ 

Appeal atsmtssed. 


33 A. 558 {=8-A. L. J. 877 = 11 I. 0 816). 

APPELLATE CIVIL. 

Be/ore Sir Jch 7 i StanleUy Kuight, ChicJ JuUice, and Ur. JuUice Banerji, 

Bilasu {Defendant) v. Munni LAIi AND ANOTHER {Plamtiffs) 

and Ishri Prasad {Defenda7ii).* 

[I3th April, 1911.] 

\yjii Construction of dociinicut — Bequest to lake ejject after death of testator and his 

wt/e— Legatee surviving testator but predeceasing wife — Vested or contingent 

interest. 

Odo S oxocuted a will whereby bo gavo all bis property after the death of 
hiinfloll and hie wife .W to bie daughter D and bis nephew D survived the 
test « tor but predeceased .U. Hi Id that took voatod interest in the property 
which was traDSiiiisaible to his sons. Bhagabati Bunmnya v. Kali Charan 
Singh (1) followod. 

• Second Appeal No. 1000 o! 1910 from a decree of W. M. Nanavutty, Additional 
.Tudge of Pareihy, dated tbo i‘Ard cf Juoe, 1910. confirming a decree of Snsh Chandra 
BabU, Suboidiii.ate Judge ol Bareilly, dated tbe 7tb of MaroU 1910. 

(1) (1911) 1. L. 11. B8 Cal. 46S : 8 A. L. J. 433. 
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y ] BILASO V. MUKNl LAD 88 All. 659 

The facts of this case are as follows : — 

One Sewa Bam, being the owner of certain property, executed a will 
whereby ha gave all his property, after the death of himself and his wife 
Mu?ammat Mendu, to his daughter Bilaso land his nephew Duli Chand. 
Duli Chand survived the testator, bub predeceased Musammab Mendu. 
The present suit was brought by the heirs of Duli Chand to recover his 
share of the property of Sewa Bam from Musammab Bilaso. The court of 
first instance (Subordinate Judge of Bareilly) decreed the claim, and this 
decree was on appeal confirmed by the Additional District Judge. The 
defendant Bilaso appealed to the High Court. 

The Hon’ble Pandit Sundar Lai and Maulvi Ohulam Mujtaba for 
the appellant. 

Dr. Satish Chandra Banerji an 3 Dr. Tej Bahadur Sapru for the 
respondents. 

StanIiEY, G. J. and Banerji, J.— The sole question raised in 
this appeal depends upon the true construction of the will of 
one Sewa Bam. Sewa Bam being the owner of certain property [559] 
executed his will on the 4:th of April, 1881, and thereby gave all bis 
property, after the death of himself and his wife Musammat Mendu, to 
his daughter Bilaso and his nephew Dull Chand. Duli Chand survived the 
testator, but predeceased Musammat Mendu. The contention in the 
appeal is that Duli Chand did not bake a vested interest in the property 
disposed of by the will, but merely a contingent interest, and that he 
having died before his aunt, his sons are not entitled to succeed to the 
property. We think that the courts below wore right in holding that 
Duli Chand took a vested interest in the pioperty which was transmissible 
to his heirs. The point was the subject of decision by their Lordships of 
the Privy Council in the case of bhagabaii Barmanya v. Kali Charan 
Singh (1). In that case a will provided that the testator’s mother and his 
wife were to succeed to his property for life, and on their death the sons 
of his sisters G and A, “ that is to say, their sons who are now in 
existence as also those who may be born hereafter, shall in equal shares 
hold the said properties in possession and enjoyment by right of inheri- 
tance.” It was held that the nephews were intended to take vested and 
transmissible interest on the death of the testator, though their possession 
and enjoyment was postponed. This decision appears to us to govern the 

present case. The appeal is therefore devoid of force. We dismiss it 
with costs. 

Appeal dismissed. 



(1) (1911) f. L. R. 38 Cal. 468; 8 A. L. J. 433. 
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33 A. 560 (=3 A. L. J. 612=10 1. C. 8l3.) 

[360] FDLTi BENCH. 

Before Mr, Justice Sir George Knox, Mr. Justice Banerji and Mr, Justice 

Karamat Husain. 

Dkbi Sahai (Plaintiff) v. Saraswati and others (Defendants)* 

[13th April, 1911] 

Civil Procedure CoJe (1882). sedtoni 10.102 and 103— S«tt dismissed for default of 
apf.earance — Date fixed, not for hearing of case but for appointment of a guardian 
to a mi.ior defendant only— Order of dismissal ultra vir«3. 

Consequent on the death of one ot the defendants to a suit, the plaintiff 
applied to bring the heirs of the deceased defendant on to the record, and, as 
one of them was a minor, nominated as his guardian his elder brother. The 
brother declined to act as guardian, and the court fixed a date upon which the 
plaintiff was bo appear and nominate another person as guardian. Upon the 
date so fixed the plaintiff failed to appear, and the court dismissed the entire 
suit, subsequently also rejecting an application for its restoration. 

Held that the court had no jurisdiction to dismiss the whole suit, as the 
only matter then before it was the appointment of a guardian to the minor 
defendant. 


In this cas 0 , on the death of one of the defendants to the suit the 
plaintiff applied to liring upon the record the heirs of the deceased 
defendant, and, as one of them ^?^a5 a minor, nominated his elder brother 
as his guardian. The elder brother refused to act as guardian, and the 
court thereupon fixed a date upon which the plaintiff was directed to 
suggest some other person as guardian. Upon the date so fixed neither the 
plaintiff nor any one on bis behalf appeared, and the court, purporting to 
act under section 102 of the Code of Civil Procedure, 1882, dismissed the 
entire suit. An application (or restoration made by the plaintiff was 
also rejected. The plaintiff thereupon appealed to the High Court. The 
appeal, originally coming before KNOX and Kabamat Husain, JJ., 
at their recommendation, laid before a full Bench by order of the Chief 
Justice of the 4th March, 191.1. 


TheHon’ble Pandit Sundar Lai (with him The Hon’ble Pandit 
Madan Mohan Maluviya and Babu Girdhari Lai Agarwala), for the 

The only matter that was before the court on 16th July, 1907, was 
the appointment of a guardian. On that date the suit was [561] nob up for 
bearing at all. The Court could have disposed of the matter of appoint- 
ment of a guardian in any way on that day, but of nothing else. The order 
dismissing the whole suit is illegal. Even uudot section 158 of the Civil 
Procedure Code (Act XIV of 1882) the court could not have dismissed the 


suit on that date. 

Munchi Gokul Prasad (with him Mr. IV. Wallach, Mr. B. E. O'Conor, 
The Hon’ble Pandit Moli Lai Nehru, Dr. SatisA Chandar Banerji, and 

Babu Sital Prasaa Qhoae), for the respondent : 

The question for decision is whether the lower court rightly or 
wrongly refused the application for restoration, and not whether the order 
dismissing the suit was a proper order. The plaintiff has not alleged or 
proved any sufficient cause for nob appearing on the 16th July. The affi- 
davit filed in support of the application for restoration says nobbing more 
than that neither the plaintiff nor his pleader was present when the case 


• Fieat App*‘»l No. 46 of 1909 from aa otdef ol Gitraj Kiahote Datt, Subordinate 
Judge of Batoilly, dated the 6th of February, 1909. 
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was oalled on. Iti does not give any reason for the non-attendanoe. The 
lower oourb was therefore justified in rejecting the application for restora- 
tion Besides, the order dismissing the suit fell within the purview of sec- 
tion 158 of the old Code. It is doubtful whether any application for res- 
toration under section 103 could be made in this case ; for the order 

dismissing the suit was. properly speaking, not one under seotion 102. as 33 A. 860=8 
an order of dismissal for default could not be made before the date Bxed ^.0. J. BIS 
for hearing. The plaintiffs remedy, therefore, was by way of appeal or *• • =*• 

revision against the order of dismissal. As to seotion 151 of the new Code 
of Civil Procedure, the court’s powers are. no d.jubt. very wide ; but they 
should he exercised where there is no other remedy open to the party. 

Babu Suren^ra Nath Sen, for another respondent : — 

Section 151 contemplates cases in which no other remedy is provided 
by the Code by way of appeal or revision, &o. The plaintiff bad a speoifio 
remedy, namely, an appeal from the decree which was framed affler dis- 

^*%he Hon’ble Pandit Sundar Lai, was not heard in reply- 

Knox. Banebji and Kabamat Husain. W.-The suit m which the 
order was passed from which this appeal has been fil^d was a suit for re- 
covery of property of considerable value. The [862] number of petsous 
a?ra^d as defendants was originally 248. Upon he inst^ution of the 
She court decided to fix a date for settlement of issues. Owing to the 
great number of defendants the date originally fixed for settlement of 
Usues Expired before the parties had been served. While ^e 
Unding, one of the defendants. Dularia. died. In lieu of the date ongi- 
Dftllv fixed for the settlement of issues the court fixed the 25^ of July, 

1907, for the same purpose. In consequenoo of the Dulana an 

application was made to bring her heirs on the record. It so happened 
thSi one of the heirs was a minor, and it'was necessary aPpmnt » guar- 
dian for the suit. The plaintiff, thereupon, suggested that minors 

brother, a co-defendant in the suit, should be made guardian. Upon 
going to the said brother, he appears to have 'noted on the summons that 
he did nob want to act as guardian This fact of his refusing to be guardian 
was brought before the court on the 12bh of July, 1907. and the court 
then ordered the plaintiff to suggest some one else as a guardian. It grant- 
ed three days for the plaintiff to decide what course to take and directed 
the case to be put up for this purpose on the 18th of July, 1907. 

16bh of July. 1907. neither the plaintiff nor any pleader on his behalf 
appeared in court, and the learned Judge, apparently over looking t^ fact 
that the only matter which he bad before him on that day was the ap- 
pointment of a guardian, treated the absence of the plaintiff as ab^noe on 
the day fixed for the case, and although that day bad not arrived, the o^rt 
dismissed the ease for want of prosecution on behalf of the pl^aintifl. ihe 
same day the plaintiff’s pleader filed an application asking that the order 

passed might be re-considered and the case re-admibted 

number. This application, was supported by two so-called aftdavits. 

Neither of the affidavits deserves the name of an affidavit. They are 
mere pieces of waste paper. Bn that as it may, the court dismissed the 
application on the ground that the applicant had failed to show any sum- 
oient cause for his non-appearance. I rom this order the present ap- 
peal has been filed. "While it is true that neither the application nor 
the affidavits disclosed any sufficient cause, siiffioient cause was amply 
manifest on the face of the record, and the oourb should haveibaken note 
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u plaintiff did not appear was not the 

data for tbe hearing of the suit itself, anl the farthest tha oourt oould go 

was to deoide the applioatioa which had bean put before tha court and for 

’■907, had bean fixed, dt is oontand- 
0d that the applioition was notan application under seotiou 103 of Act 
-\IV of 1832. Ihe order of the learned Subordinate Judge answers that 
contention fully. He evidently considered it, as his judgment shows, a 
case to be dealt with under section 102. We allow tha appeal; sat aside 
the order passed on the 6bh of February, 1909; allow tha application for 
restoration of the case, and direct the court below to restore the suit under 

lbs original number and proceed bo bear it according to law. Tha costs 
Will abide the event. 


Appeal allowed. 


38 4, 663 (=8 4. L. J. 618=11 1. C. 517.) 

APPELLATE CIVIL. 

Before Mr. Justice Sir George Knox Mr. Justice Banerji and Mr. Justice 

Richards. 


Kesri and others {Plaintive) v. Ganga Sahai and others {Defen- 

dams). 

^ . ,, [13bh April. 1911.] 

Ecoeeutton of decree^Joint dccree-hoklers‘’^App\icalio>i for cxtxuiion by one o» behalf of 
himself and others — Leave to bid obtained for him^elf^^Purchato by the applicant 
alonC'^Bighte of co-dccree-holders in respect of property so purchased. 

One of ee7«ral joint deoroe- holders lUaje an applioatioa for exeoutioo oq bis 
own behalf and on behalf of his oo-docroe-boldets, and then alono obtained leave 
to bid for the property, and puroh.ised it, the parohase moaey beiog equal to the 
amount of hiR share of the decree. Held, in a suit by the oo^deores-holdere to 
teoover their shares of the property so purohased. that thoy were entitled to 
recover, the equity being on the side of the plaialifis 

tRef. 25 I. O. 785-3 

This was a re*hearing, on an application for review of jadgment, of 
First Appeal No. 53 of 1907, decided by the same Bench on the 9bh of 
April, 1910, and reported in I. L. R. 30 All. 541. 

The facts, so far as they are material t:) tha present deoision, were as 
follows : —A mortgage deed was executed in favour of Debi Din and Baha* 
dur, jointly. Their shares in the morts'ago money were, approximately, 
two thirds and one-third respectively. The mortgagees obtained a decree 
for sale. The respondent No. 1, heir of Debi Din, alone applied for execu- 
tion of the decree; the heirs of Baba iur did not join in the application. It 
was prayed that the decree might be executed subject to the rights of 

the heirs of Bahadur. Subsequently, leave was asked for and obtained by 
the respondent No. 1, to bid at tho auction sale of the mortgaged property 
and be purchased two villages for the sum of Rs. 26,000. This sum was 
approximately two*thirds of the amount then due upon the decree. The 
heirs of Bahadur then sued him for possession of their one-third share of 
tho villages ; his defence was that he had purohased tho villages for 
himself, and all that the plaintiffs could got was a ono-tbird share of 
the purchase money. This was the matter for determination at the re- 
hearing of the appeal upon an application by the respondent No. 1 for 
review of judgment, 
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Babn Jogindro Nath Chaudhri (with him Mr. ly. Wallach and Pandit 191 ^ 
Mohan Lai Nehru)^ for the respondent No. 1 : — ApbiIi It. 

The purchase by Ganga Sahai, the respondent No. 1, of the villages — 
for Rs. 26,000 just satisfied his two-thirds share of the decretal amount. 

The decree was, no doubt, executed by him subject to the rights oi the . 

other decree- holders but the question is how far the ''benefit" of that 83 A. B63=8 
execution extends under section 231 of the old Code. It extends only to A. I». J. 618= 
the recovery by them of the money due to them. They cannot follow the 0.817. 
property, but they are. of course, ectitled to their share of the purobase 
money Before Ganga Sahai obtained leave to bid at the auction sale, all 
steps which bad up to that time been taken by him for execution of the 
decree must be deemed to have been for the decree as a whole, that is, 
for them all. But his character as a decree-holder executing the decree 
for himself and his co- decree holders altered when he obtained leave to 
bid. T!;enoeforth his character was the same as that of a stranger pur- 
chasing the property. There was no relation of agent or trustee. There 
are certain relations in which the benefit must be deemed to enure for 
them all ; for example, the case of a member of a joint Hindu family pur- 
chasing with the joint family funds. But tho analogy does not apply to 
this case; for although the money was advanced by Debi Din and Bahadur 
jointly, there was a clear specification of their respective shares both in 
the mortgage-deed and in the decree for sale. 

[665] Tho Hon’blo Pandit Sundar Lai (with him the Hon'ble Pandit 
Madan Mohan Malavirja)^ for the plaintiffs appellants, was not called 
upon. 

Knox, Banerji and Richards. JJ.— On the 9th of April, 1910, we 
allowed the appeal in this odse, and, setting a-'ide the decree of the Court 
below, decreed the plaintiffs’ suit with costs. After we bad made our 
decree, Ganga Sahai, one of the respcndont', asked us to review our judg- 
ment of the 9th of April, 1910, on the ground that the only question 
which had been argued before us was the pure question of law that arose 
in the case, and that other questions arising in the ease had not been heard 
and decided. We issued notice to the appellants to show cause why this 
application should not be granted. No cause having been shown, we 
allowed the application and directed that tbo appeal be put up for hear- 
ing. To-day the learned advocate tor Ganga Sahai, respondent, tried to 
support the decree of the Court below on the ground that the property in 
suit was purchased by Ganga Sabai for himself, and the plaintiffs bad no 
title t; the same. We find that the issue thus raised was dealt with by 
the learned Subordinate Judge and bis judgment on this point will be 
found at page 12 of the paper book in F. A. No. 57 of 1907. We agree 
entirely with what the learned Subordinate Judge there held and adopt 
the view taken by him. There is no question whatever that the equity 
in this ease lies on the side of the plaintiffs. 

A further plea was raised based on section 3l7 of Act XIV of 1382. 

This plea was not taken in the Court below and in our opinion is entirely 
without substance. This is not the case of a benami purchaser. 

No other point was pressed before us. 

The appeal is allowed, the decree of the Court below is set aside and 
the plaintiff’s suit is decreed with costs in both Courts. 

Appeal allowed. 
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[566] REVISIONAL CIVIL. 

Before Mr. Justice Sir Qeorge Knox and Mr. Jratice Banerfi. 

Ram Lal {Petitioner) v. Kadka Prasad and another 

{Opposite Parties)."^ 

[13th April, 1911.J 

Civil Procedure Code (1908), erder 'KLVII rule i — Review o/jttdgment^Decisions after 
judg)7tent sought to be reviewed — **Ncto and important matter.'* 

The plaiDtifi instituted a suit for ejeotment. The defendanbe pleaded that 
they ^ere tenants of the plaintiff. The Iilunsif ordered the defendants to get 
a doolaration of their tenanoy. The Assistant Golleotor declared them to be 
tenants and the Munsif thereupon dismissed the suit. On appeal however, the 
Commissioner set aside the order of the Assistant Golleotor and this decision was 
upheld by the Board of Revenue. The plaintifi then applied within 90 days of 
the decision of the Board of Revenue for review of the Muneif'e judgment Held 
that the judgments of the Commissioner and the Board were " new and im^ 
portant matters" within the meaning of order XLVII, rule 1, of the Code of 
Civil Procedure- Waghela liaisangji Shivsangji v. Shat^ Afasludm (1) and 
Waman Hart v. Hari Vifhal (Q) referred to. 

[Rel. 13 M. L. T. 225=19 I. 0. 214: Ref. 78 I. 0. 993: Not fol. 70 I. 0. 741=15 h. 
W; 693=48 M. D. J. 33=1922 M. W. N. 3043. 

This was an application tor revision of an order of a Munsif refusing 
to entertain an application (or review of judgment. The facts out of 
which the application arose appear from the following order of Karamat 
Husain, J. referring the case to a Bench of two Judges : — 

•* The facts are these Ram L\1 brought an action against Kalka Prasad and 
Natbu Singh in ejectment. The defendants pleaded that they were the tenants of 
plaintid- The learned Munsif, acting under section 202 of the Agra Tenancy Act, 
required the defendants to institute within three months a suit in the Revenue 
Courts for the determination of that question. The Assistant Collector, on the Slst 
of March, 1909, decided that they were the plaintifi’s tenants. The learned Munsif, on 
the 29th of April, 1909, dismissed the plaintiff’s suit On appeal to the Commissioner it 
was held on the 17th of July, 1909, that they were not the tenants of the plaintiff, and 
this decision of the Commiss oner was upheld by tbo Board of Revenue on the 7th of 
March, I9l0. The plaintiQ then, on the 2nd of June, 1910, applied to the learned 
Muneif for the review of his order. He oame to the conclusion that there was no 
sufficient ground lor filing the petition of review after ninety days and that the 
application ought to have been made to the Muneif who dismissed the suit on 
the 29th of April, 1909. The plaintiff has applied to this Court in revision, and 
it is urged on his behalf that the learned Munsif failed to exercise the jurisdiction 
vested in him, and that there was sufficient cause for not filing an application 
for review within ninety days. In the course of argument it is said that the 
reversal ol the decision of the Assistant Collector by the Commissioner and the Board 
[56)3 of Revenue was * new and important matter’ within the meaning of order 47« 
rule 1 of the Civil Procedure Code of 1906, and in support of his contention the learned 
vakil relies on Wagheta RatBurigji Shtvsangji v. Shaikh Maeludin (1), and Akbar Khan 
V. Mahammad AH Khan l3). > The learned vakil ifor the opposite party says that the 
setting aside of the decree of the Assistant Collector by the Commissioner is net a 
ground for revision, and he relies on Amrila Lai v. Madho Dae {4), and the remarks of 
their Lordships in 7 Moore's Indian Appeals at p. 304." 

*‘Tbe point is an important one, and it is desirable to have a ruling of a Bench ol 
two Judges on this point. 1 therefore refer this case to a Bench of two Judges. 

The ease was laid before KnoX and Banerji, JJ, 

Munshi Lakshmi J^arain (with him Munshi Govind Prasad), for the 
petitioner. 

* Civil Revision No. 78 of 1910. 

(1) (1888) I. D. B. 13 Bom. 330. (3) (1909) I. L. R. 81 All. 610. 

\9) (1906) 1. L. R. 31 Bom. 128. (4) (1884) I. L. B. 6 All. 292. 
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Babu Jogindro Nath Ohaudhri, for fehe opposife© parby. 

Knox aad Banbrji, JJ. — The applioanb in the case before us, Bam 
Lftl, was plaintiff in the Court below. He instituted a suit in the oivil 
Court for the ejeotment of the defendants second parby, as trespassers. 

They met the suit by a plea that they were tenants of the plaintiff. The 
learned Munsif very properly stayed his hand and required the defendants 38 A 
to institute a suit in the Bevenue Court lor a determination of the question 58^ 

raised by them. The defendants then went to the Assistant Collector and — *»*• 
got from him a decision that they were the tenants of the plaintiff. In 
acoordance with this decision the Munsif dismissed the suit on the 29bh 
of the April, 1909. At the time when he passed this order, an appeal was 
pending in the Court of the Commissioner from the order of the Assistant 
Collector. The Commissioner decided that the defendants were not ten- 
ants and this decision was upheld by the Board of Bevenue. The Munsif 
ought to have waited until the final decision of the Bevenue Court, and on 
hearing that the order of the Assistant Collector was under appeal, he 
should have waited still further. The plaintiff, armed with the decisions 
in his favour, applied to the successor of the Munsif for review of the order 
passed on the 29bh of April 1909. We do not understand why the plaintiff 
waited so long before he went to the Munsif. It is true that he came within 
[568] ninety” days of the decision of the Board of Revenue, bub in matters 
of this kind applications for review should be pub in as early as poasible. 

The Munsif before whom the application came refused to entertain it, and 
we are asked to sob aside his order on the ground that he failed to exercise 
the jurisdiction vested in him. The question before us turns upon one 
point, namely, whether the decisions of the Commissioner and Board of 
Bevenue can properly be held to be new and important matter within the 
meaning of order XIjVII, rule 1. No judgment of this Court which is 
exactly in point has been placed before us. There is, however, a judg- 
ment of the Bombay High Court in Waghela Raisangji Shtvsangji v. 

Shaik Masludin (1), which was approved of in the subsequent case of 
Waman Eari v. Hari Viihal (2). We cannot find that the view taken by 
the Bombay High Court has been disapproved of or dissented from by 
any of the other High Courts. The case before us is one in which we 
think that for the ends of justice we ought to allow a review, and acting 
upon the precedents quoted above, we allow the application, set aside the 
order of the Munsif, and send back the case to him with directions to re- 
admit the suit under its original number and to dispose of it according to 
law. We make no order as to costs. 

Application allowed. 
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APPELLATE CIVIL. 

Before Sir John Stanleyi Knight, Chief JuHice, and Mr. Justice Ban^.rji. 

Hamid-dd-dah Khan and others {Defendants) v. Najjo {Plainhff),^ 

[18th April, 1911.] 

Act No. XV of 1877 {tnUan Limitattou Act), schedule II, article \Oi^M.iihammiXdan 

lotV'—Dotoer-^Wife pul into possession of husband's property in his li/etime and 

subsequently disposfcsicd — St<*i by her heir for balance of dower debt — Limitation. 

Held that aitiole 101 of sohedule 11 of the Indicia Limitation Aot, 1877, (aiti- 
ole lOl, pohcdale I, Act IX of 1908) doss not apply to a suit by one of the heirs 
of a Muhammadan widow, who, having been put into possession of her bus- 
band's property during his life-time in lieu of her dower is dispossessed thereof 
subsequently to bis death. 

[669] This was a suit for recovery of the plaintiff’s share of the 
dower debt due to one Mu^amocat Waziran at the time of the death of 
her husband, Faiz ullah Kban. The facts are those : — Faiz-ullah Khan 
died childless in December, 1895, leaving his widow, Musammat WaziraDf 
him surviving. Prior to his death, Faiz-ullah put his widow into posses- 
sion of his estate In order that she might satisly her dower debt, stated to 
be Rs. 5,000, thereout. In 1906, before the dower debt was discharged, 
Waziran made a transfer of the estate which led to litigation between her 
and the other heirs of Faiz-ullah. During this litigation Waziran, died, and 
the other heirs of Faiz-ullah Kban took possession of three-fourths of the 
estate and obtained a decree declaring them entitled to pre-empt Waziran’s 
one-fouith share. The plaintiff, Musammat Najjo, is one of two sis.ers of 
Musammat Waziran, and she instituted the suit out of which this appeal 
has arisen for recovery of her share of the balance of the dower debt 
remaining duo to Musammat Waziran at the time of her death. 

The Court of tirst instance (Subordinate Judge of Saharanpur) 
decreed the claim, and this decision was upheld on appeal by the District 
Judge. The defendants appealed to the High Court. 

Babu Uutga Charan Banerji and Maulvi Qhulam Mujiaba, for the 
appellants. 

Maulvi Muhammed Ishaq, for the respondents. 

Stanley, G. J., and Banerji, J. — This was a suit for recovery of the 
plaintiff’s share of the dower debt duo to one Musammat Waziran at the 
time of the death of her husband, Faiz-ulJab Kban. The facts are these: — 
Faiz-ullah Khan died childless in Docomber, 1895, leaving his widow, 
Musammat Waziran, him surviving. Prior to his death, Faiz-ullah put 
his widow into possession of his estate in order that she might satisfy her 
dower debt, stated to be Rs. 5, COO, thereout. In 1906, before the dower 
debt was discharged, Waziran made a transfer of the estate which led to 
litigation between her and the other heirs of Faiz-ullah. During this liti- 
gation Waziran died and the other heirs of Faiz-ullah Khan took possession 
of three-fourths of the estate and obtained a decree declaring them entitled 
to pre-empt Waziran's one-fourth share. The plaintiff, Musammat Najjo, 
is one of two sisters of Musammat Waziran, and she instituted the 
[670] suit out of which this appeal has arisen for recovery of her share 
of the balance of the dower debt remaining due to Musammat Waziran at 
the time of her death. _ 

• SoooQd Appeal No. 844 of 1910 from a decree of B. O. E. Leggatt, Distiiot Judge 
of Saharanpur, dated the 4th of May. I9l0, eonfirming a decree of Maula Bakbeb, 
Subordinate Judge of Saharanpur, dated the 11th of June, 1008. 
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Bobh the lower Oonrbs have deoreect her claim. Hence this appeal. 
The principal ground of appeal is based upon the Indian Limibabion Aob. 
The conbention of the defendanbs appellants in bhab Waziran^s dower 
became payable in December, 1895, when Faiz-ullah died, and bhab the 
suit should have been brought within three years from bhab date under 
arbicle 104 of schedule II bo the Iliimitabion Act. We are nob prepared to 
accept this plea. It is found by the Courts below that Musammat 
Waziran was pub into possession of her husband’s estate by her husband 
for satisfaction of her dower debt. Bhe and her heirs were therefore 
entitled to remain in possession until the dower debt was satisfied. 
Despite the agreement between Faiz-ullah Khan aod his wife, the defen- 
dants appellants wrongfully took possession of bhe estate of Faizullah, and 
thereby committed a breach of the agreement entered into between him 
and Waziran. Having thus lost bhe property which was appropriated by 
Faiz-ullah to the payment of his wife's dower, it appears to us that bhe 
plaintiff was entitled to maintain this suit for recovery of her share of the 
dower remaining due to Musammab Waziran at the time of her death out 
of bhe assets of Faiz-ullah Khan in the hands of bhe defendants. The 
balance of the dower duo to Waziran was a debt payable out of the estate 
of Faiz-ullah Khan and the defendants having wrongfully appropriated bhe 
estate which was liable to discharge this debt cannot be permitted to 
hold bhe estate without discharging the liabilities attaching to it. Wrong- 
ful possession was only taken in 1906. This suit was brought in 1907. 
Consequently it is nob barred by any article of limitation. The suit is 
nob in our opinion governed by article 104 of schedule II to the limita- 
tion Act, but is a suit, the right to luring wh ch accrued when the defen- 
dants took possession of the estate of Faiz-ullah Khan and refused to pay 
the amount duo bo the plaintiff in respect of her share of Waziran ’s 
dower. We therefore dismiss the appeal with costs. 


Appeal dismissed. 


33 A. 37 1 (=10 I. 0. 247=8 A. L. J. 336). 

[671] APPELDATE CIVID. 

B^/ore Sir John Slander/, Knight, Chief Justice and Mr. Justice Griffin. 

Amina Begam and others (Defendants) u. H. H. The 

Nawab op "Rampur {Plaintiff).* 

[I9bh April, 1911,] 

Evidence^Promiitory no/e- UnBtamped p-omi«*ory note ex ented in Rampur in favour 

of the Natunb of Rampur — Suit on such note in British India Lex looi ooq- 

tractas— Ramptif* 5/atnp Law, sections 53, proviso (c), and 53. 

Certain moneys having been adv-^nced by the Naw^b of Rampur, a promis- 
sory note was aooepted as seoarity in favour of “TheNtw.ibof Rampur” and 
bearing no stamp. The Na.vab. being exvmioed on commission stated : — "This 
debt is due to me personally, end, ordinarily speaking, a debt which is due to 
me is due lo the Rtite. and a debt which is due to the State is due to me: but 
the said amount 1 advanced from my own funds.” According to the stamp law 
of Rampur a document executed in favour of the State did nob require to be 
stamped, //e/d that the lex loci contractus bad to be applied and that the 
note in quo.'ition not being drawn in favour of the Nawab in his private oap.iciby 
did nob require to be stamped. 

^ Appeal No 109 of 1909 from a decree of Pandit Girrai Kishoro Datt. Sub- 

ordinate Judge of Bareilly, dated the 2l8t of December, 1908. 
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This 'was an appeal arising out of a suit on a promissory note for 
Rs. 45.000 executed on the 13th of July, 1906, by one Abdul Ghafur then 
prime minister of the Bampur State in favour of “the Nawab of Bampur.* 
The promissory note was executed in Bampur, and no stamp was pub upon 
it at the time. When the present suit, which was brought against the 
heirs of the debtor, was instituted at Bareilly, the vakil for the plaintiff 
stamped it with a one-anna stamp and filed it in Court. 

The Subordinate Judge decreed the suit, holding that so long as the 
note bore the stamp required by the law of British India, it was imma- 
terial whether the provisions of the Stamp Law at Bampur had been 

complied with. 

The defendants appealed. 

Dr. Satish Chandra Banerji, for the appellants, produced a copy of 
the Stamp Act of Bampur, which he said was a public document and 
could be admitted under section 74 of the Indian Evidence Act, and could 
be admitted as proof of the actual law of the State under sections 78 and 

84 of that Act. ■ t 

(Mr. B. E. O'Conor, for the respondent, objected to the admission ot 

this book in evidence here). 

The point for decision was, whether a promissory note, which was 
not a valid instrument acoording to the law of 

was executed, could be stamped subsequently in British p7 2] India and 
support a suit brought for the recovery of money alleged to be due 
under it. He submitted that the law of the place of contract should be 
taken into considoration and cited Story. Confliot of ^3. 4, sections 

260 392 ; Foote Private International Jurisprudence, Ed 3. dY4 ; Dioey, 
Con/^cJ o/ Laws, Ed. 1, rule 147. page 549; Alves v. Bodgson[ll Clegg 
y. Levu Bristow Seqsieville {3). The Court below had relied on the 
case of In the goois of McAdam (4). That was a case of a power of attor- 
ney which was executed in England to operate in India, and was not 
stamped there, but was admitted in India. A power of attorney stood on 
a different footing from a promissory note. -001658 the note was a good 
promissory note in Rampur, it could not be validated by subsequent 

"'"XTb. E.'o-ConotiBabn Ja.indro Nntfc Chaudhri and Babu LalU 

Mohan Banerji with him) for the respondent : . ■ j Pnnrh 

Before a suit relating to a foreign note can be dismissed, the Court 

must satisfy itself that the document on which it is based is void 

ing to the law of that foreign State and not merely 

evidonoe ; Chitty. Oontraefs. U. 99. The I 

were residents of British India ; they had property situate m British India, 
and it was a resident of Bampur who was seeking to enforce a 
against thorn. Under such oiroumstanoes the lower Court was right in 

flisrGCftT‘5 iDt? tsbo of Rflropuf. . 

Stant.ey. C. .T., and Griffin, J. — This appeal 
a promissory note executed on the 13tb of July, 1906. by Nawab A 
Ghafur. the then prime minister of the Bampur State, in favour o i 
Hiebness the Nawab of Rampur. Tbo document was executed at Ramp« 
on an unstamped paper. The present suit was instituted on the 5bb of 
March, 1908, apainst the heirs of Abdul Ghafur. are residents o{ 

British India. The document in question, before being put in Court. ^ 


(1) (1797) 7 T. R. 241. 

(2) {1S12) 9 Campbell, 166 . 


(9) (1P50) 6 Kx. 276. 

( 4 ) (ie96)‘T. L. B. 23 Cal. 187. 
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stamped by the pleader who appeared for the plaintiff with a one anna isii 
British India stamp. One of the pleas taken by the defendants apriIi 19. 
in the court below was that the document was void by reason of its — - 

not being stamped at the time of execution [673] and therefore could not APPEiiijATa 
be made the basis of a suit. The court below overruled this plea, holding 
that it was immaterial whether or not the promissory note in suit complied 33 a. 571=10 
with the provisions of the Stamp Law of the Rampur State, and that it I. C. 2^7=8 
was enough if it be stamped according to the Indian Stamp Act, The A* ^ 8®®- 

learned Subordinate Judge quoted in support of his view the ruling of In 
the goods of MoAdam (1). That case related to a power of attorney which 
was executed in England and which was stamped in British India. The 
court held that the power of attorney which was stamped according to the 
provisions of the Indian Stamp Act was valid for the purposes it was 
intended to meet. The court below has decreed the plaintiff's suit in full . 
against the property left by the deceased Abdul Ghafur. The defendants 
appeal. We do not think we can dispose of this appeal satisfactorily with- 
out a finding on the issues which we shall state later on. We are not 
disposed to accept the vie v taken by the learned Subordinate Judge as to 
the immateriality of the Stamp Law of the Rampur State applying to the 
promissory note in suit. There is a considerable current of authority to 
the contrary, and various authorities have been cited to us by the learned 
advocate on behalf of the appellanta, e.g.. Story on the Conflict of Laws, 

4th edition, page 392 ; Foote on Private International Jurisprudence, 3rd 
edition, page 374 ; Dicey on the Gonflicb of Laws, Ist edition, rule 147, 


page 349. 

We, therefore, under the provisions of order 41, rule 25, refer the 
following issues : — 

(1) Whether according to the law of the Rampur State binding on the 
parties to the suit a promissory note requires to be stamped to give it 
legal effect? (2) If not so stamped, is it absolutely void ? (3) If not absolu- 
tely void, what is its force and effect according to the law in force in the 
Rampur State ? 

Such further evidence as may be necessary for the determination of 
these issues may be taken. Ten days will be allowed (or objections after 
the return of the finding'^. 

On receipt of the findings, which were in favour of the defendants 
appellants. 

[574] Babu Joginlro Nath Ghaudhri, (with him Mr. B. E. O’Gonor 
and Babu Lalit Mohan Banerji), for the respondent, submitted that the 
loan was advanced by and the note was executed in favour of the Nawab 
of Rampur and not Sir Muhammad Hamid Ali Kbao Bahadur, G. C. S. I. 
It was a note executed in favour of the State and did not require any 
stamp, as provided by proviso (c) to section 52, Rampur Stamp Law. If 
the money had boon advanced from the Treasuiy, the note would have 
been in exactly this form. It was on the face of it in favour of the plain- 
tiff as Nawab of Rampur and not in favour of him in any capacity other 
than that of the ruler of Rampur. Ho cited Bristow v. Sequeville (2). 
Section 14 of the Rampur Stamp Law authorized the Nawab to remit the 
duty on any instrument, lb must bo assumed that ho did remit the duty, 
if any was required, on the instrument the subject-matter of the present 
suit. Further, section 53 of the Rampur law provided that when a docu- 
ment which requir{3d a stamp but w’as not stamped, was received in 


(1) (1895) 1. li R. 2aCalo. 187. (2) (1850) 5 Ex. 275. 
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evidence, the admission could not be challenged in appeal. The promissory 
note here was so received and the defendants could not challenge that 
admission in appeal. 

Dr. Satish Chandra Banerji, for the appellant, argued that the money 
having been advanced from the private funds of the plaintiff, as admitted 
by him, the promissory note required a stamp. The Nawab held a dual 
capacity, one that of the ruler of the State, and the other that of private 
person. Section 52, proviso (c), of the Rampur Stamp Law exempted all 
documents which were executed in favour of the State. Here the note 
was nob executed in favour of the State but in favour of the Nawab in his 
personal capacity, and the money was not advanced from the public 
treasury. It was, therefore, not merely inadmissible in evidence, not 
having been stamped in accordance with Rampur law, but absolutely void. 
Section 52, Rampur Stamp Law, enacts that the instrument shall not 
be acted upon. It is not a rule of evidence merely. The promissory 
note was therefore for all purposes void. The reference to section 14 
was an after-thought, it not having been either alleged or proved in 
the lower court that the duty was remitted under any order of the 
[675] Nawab. Section 53 could not help the plaintiff because the note 
was never received in evidence by any court in Rampur. The definition 
of "duly stamped" in section 2, clause (10) of the Indian Act showed 
that section 36 of that Act could have no application. 

Stani-RY, C. J. and Grtpfin, J. — The subject-matter of this litiga- 
tion is a promissory note executed on th^i 13th of July, 1906, by Nawab 
Abdul Ghafur, the then prime minister of Rampur State, in favour of His 
Highness the Nawab of Rampur. The note was executed at Rampur and 
was on unstamped paper, Nawab Abdul Ghafur having died, the suit out 
of which this appeal has arisen was instituted on the 5bb of March, 1908, 
against his heirs, who are residents of British India. Before the promis- 
sory note was filed in court, it was stamped by the pleader for the plain- 
tiff with a one anna stamp of British India. One of the defences set up 
by the defendants was that the document was void by reason of its not 
haviag been sfcampod fcho dabe on vrbicb it was signedi and thereioro 

could not be made the basis of a suit. 

The Court below overruled this plea, holding that it was immaterial 
whether or not the promissory note complied with the provisions of the 
Stamp Law of the Rampur State, and that it was a valid document being 

stamped according to the Indian Stamp Act. 

We wore nob disposed bo take this view anl therefore referred 
several i<^suGs to the court below for determination. They were as fol- 
lows : — 

(1) Whether according bo the law of the Rampur State, binding on 
the parties bo biio suit, a promissory note must be stamped in order to 

have legal effect V 

(2) If nob ‘JO stamped, i« it absolutely void, and 

(3) If not absolutely void, what was its force in the Rampur State r 

It was contended before the court below that the promissory note in 
question was nob admissible in evidonoo nob having been stamped 
m accordance with the law of the Rimpur State. Section 52 
of the Rampur Stamp Act prescribes that any " instrument chargeable 
with duty bub nob duly stamped, shall not bo [576] admit- 
ted in evidouco for any purpose by any person having by law, 
or consent of the parties, authority to receive evidence or shall be acted 
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upon, registered or authenticated by any such person unless such instru- 
ment is duly stamped.’* There are several provisos to this section and 
amongst others the following, (c) “ When any instrument is completed 
by or in favour of the State, or if it bears a cortihcate under section 46, 
then it will be admitted in evidence,” &o. It was contended on behalf of 
the plaintiff that the promissory note having been executed in favour of 
his Highness the Nawab of Rampur, it was admissible in evidence accord- 
ing to the aforesaid proviso. The Court below held that the note was 
given to the Nawab in his private capacity for money lent from his 
private purse and not from the State Treasury and that therefore the 
proviso above rtferred to did not apply. It further held under the law of 
the Rampur State binding on the parties, a promissory note requires to 
be stamped to have legal effect, and that the promissory note sued on 
not having been stamped was for all practical purpose absolutely void. 

Objections have been taken to these hudings under order X-LI, 
rule 26. It is contended on behalf of the plaintiff that the note was com- 
pleted in favour of the Rampur State and was admissible in evidence and 
that the Court below was wrong in holding that the plaintiff was not 
entitled to the benefit of the aforesaid proviso to section 62. 

His Highness the Nawab was examined on commission and he deposed 
to the circumstances under which the note was executed. In answer to 
the question whether the debt was duo to the State or to himself he 
said: This debt is due to me personally, and, ordinarily speaking, a debt 

which is due to me is due to the State and the debt which is due bo the 
State is due to me. Rut the said amount 1 advanced from my own 
funds.” The note is in the following terms; — “I promise to pay to His 
Highness the Nawab of Rampur on demand the sum of Rs. 45,000, value 
received, " and is signed by Abdul Ghafur and dated the 13th July, 1906. 
The argument addressed to us, on behalf of the defendants is that the 
Nawab occupies a dual capacity, namely, that of ruler of the State of 
Rampur [^^7] and that of a private individual indt pendent of the State, 
and that the money not having been advanced from the funds in the 
treasury bub from money which His Highness had by him at the time the 
note cannot be regarded as having been completed in favour of the State. 
We are unable to accede to this contention. The note was drawn in 
favour of the Nawab of Rampur. and it is nob suggested that if the loan 
had been a loan from the State, the promissory note would have assumed 
a different form. Bub it is said that the money was nob taken from the 
treasury but from moneys in the bands of His Highness, and that there- 
fore the note cannot be regarded as having been made in favour of the 
State. We think that this is too narrow a view of the case As His 
Highness in his evidence stated “the debt which is due to me is due to the 
State, and the debt which is due to the State is due to me.” If the note 
was completed in favour of the State, then the proviso to section 52 is 
applicable, and the note was in our judgment, admissible in evidence, it 

being a note in accordance with the law in existence at the place of con- 
tract. 

The instrument, it is to be observed, is drawn in favour of the Nawab 
oi Rampur, nob in favour of Nawab Sir Muhammad Hamid Ali Khan 
Bahadur, a C. S. I. lb is on the face of it in favour of the plaintiff as 
Nawab of Rampur nob in favour of him in any capacity other than 
that of the ruler of Rampur State. For these reasons we think that the 
claim of the plaintiff was rightly decreed. It was contended on behalf of 
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7 0 plaiafciff that, even if the instrument required a stamp, inasmuch as it 
AP^I9. -as received m evidence in the Courts beV. its admission aTmateriaJ 

AfPKr,i,ATB fjstr wa°s be cal ed in question in appeal on the ground that the 

(see section 53 of the Earn pur Stamp 

83 a‘sm=io Acf TTif pr,fi! that under section 14 of the Eampur Stamp 

L o’. 247=8° the Nawab has power to remit the duty on any instru- 

A. L. J 566. oircumstances of this case it must be assumed 

the dutv unstamped promissory note remitted 

m respect of it. In view of our finding on the main 
issue It IS u^ecessary to determine the two last mentioned points. 

The second force in the fifth ground of appeal. 

The '^oond, third and fourth grounds of appeal were not pressed. 

hold the d^rle'‘'®i?'“,® judgment entitled to 

wEh tests. obtained. We accordingly dismiss the appeal 

Appeal dismissed. 


33 A. 573 (=8 A. L. J. 630=11 I. 0. 585=12 Cr. I,. J. 401.) 

REVISIONAIj criminal. 

Before the Hcn'ble Mr. B. G. Richards, Chief Justice, 

and Mr. Justice Tudball. 

Emperor v. Mahabir and others.* 

[22na April, 1911.] 

^>'dia-Jppcal from conviction- Tran.fcr 
P ^ PP offt^’ice was cotnmitted to a native state. 

British India. Certain persons were convio- 
Btitish India Pomfin^ co*i’'®tion to the appropriate Court in 

.n wh.oh the appeal ha^ oTua lur ‘sdro[.‘r;L°^a““l 
[Pol. 34 All. 118; Ref. 31 All. -461 ] 

sflfhion 3 9''! convicted and sentenced under 

dtS by a Magistrate of the Mirzapur 

Sessions Tudf^fi ^ thoir convictions and sentences to the 

the ofYenros hfi.fl 1 Pending the appeal, however, the place where 

the offences had been committed, which bad been at the time British ter- 

ntory, was transferred to the newly-created State of Benares The Ses- 
t^Tthe^DroLr^Cour^^ memorandum of appeal to be presented 

Mr. E. A. Howard, for the applicants. 

No one appeared for the Crown. 

. . WK?""? TLinuALL. J. :-Th6 facts of the matter out of 
which this application m revision has arisen are shortly as follows--^ha 
three applicants were charged under section 325, Indian Penal ' Code. 
Applicants Nos. 1 and 3 were sentenced to [579] two years' rigorous 
imprisonment and Rs. 100 fine, and applicant No. 2 to one year's rieorous 
imprisonment. The particular p lace where the offenoe was alleged to have 

• Criminal Revision No. 148 of lOll, from an order of W. R G. Moir RMnioHa 
Judge of Mirzapur, dated the 8th of April, 1911, Seasiona 
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been committed wfts then in British India, but by virtue o£ a notihoation 
of the Government of India certain territory, including the place where 
the alleged offence was committed, has been constituted an independent 
Native State. The applicants appealed from the conviction to the learned 
Secsions Judge prior to the constitution of the Native State, as already 
mentioned. Before, however, the appeal came on for hearing, the transfer 
of the territory had been actually carried into effect. The learned Sessions 
Judge, thereupon, by an order, dated the 8th April, 1911, returned the 
memorandum of appeal to the applicants for presentation in the proper 
Court in the Benares State, bolding that in the events that had happened, 
he had no jurisdiction to entertain the appeal. The present application is 
for the revision of this order. In our opinion the learned Sessions Judge 
is wrong. The offence was committed in British India, the appeal was 
presented bo the proper Court, the appellants are at present oontined in a 
jail in British India. Under these circumstances we consider that the 
learned Sessions Judge had jurisdiction to entertain the appeal. The 
learned Sessions Judge says, it (that is, the Court of Sessions Judge of 
Mirzapur) is no longer a Court of appeal for which persons convicted of 
offences committed outside British India can ordinarily come." The 
learned Sessions Judge has overlooked the fact that the alleged offence in 
the present case was committed in British India. We do not think that 
the mere fact that the particular locality has ceased to be British India 
before the appeal has been determined, takes away the jurisdiction of the 
learned Sessions Judge. We accordingly allow the application, and set 
aside the order of the learned Sessions Judge with directions to re-admit 
the appeal and proceed to hear the same. 

Application allowed. 


83 A. 680 (=8 A. L. J. 692=10 I. C. 383.) 

[680] APPELLATE CIVIL. 

Befoie the Hon'ble Mr. H. G. Hichardst Chief Justice, and 

Mr. Justice Bantrji. 


Mannu Lal {Plaintiff) v. Fazal Imam and others (Defendants).'^ 

[27th April, 1911.] 

Act No. XXI of 1871 (Pensions Act), secliona 3, 4, 6 and 8 — Penaiou — Definition 

Grant of village by Oovernment revenue free — Wajib*ul-arz — Conalruction of docu- 
ment — Condition purporting to reUrain atienaiton. 

Held that a grant of zamiodari the revenue of which ia remitted by the Gov- 
ernment ia not a pension within the meaning of section 3 ot the I’ensions Act, 
1871, and no certificate is necessary under section 6 to institule a suit with 
respect to it. Nor can an entry in the uojtb-ul are to the effect that **no co- 
sharer is competent to transfer property'* standing by itself, have the efiect of 
making Buoh property untransferable. 

Qanpat Baov. Ana nd Mao (1) and Lachmi Narain v. Mokund Singh (2) 
referred to. 

[Ref. 12 M. li. T. 641=23 M. L. J. 687=16 I. G. 871=1918 M. W. N. 265 • 36 

669 ; Fol. 16 M. D. J. 230=27 M. D J. 618=26 I. C. 87.] * * 


• First Appeal No. 442 of 1909 from a decree of Aohal Bohari, Subordinate Judce 
of Banda, dated the 1st of December, 1909. ^ 

(1) (1905) I. li. R. 28 All. 104; (1909) (3) (1904) I. L R. 26 All. 617. 
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1911 The facts of this case were briefly as follows : — 

APRIL 27. Fazal Imam and others executed a mortgage on the 18bh of February 

. 1^96, hypothecating their muafi and zamindari property in a certain 

Civil tillage in favour of Maunu Lai. The plaintiff sued on foot of his morb- 

the defenoe was that the property mortgaged was a pension and the 

83 A, 680—8 suit was nob maintainable without obtaining a certificate from the Colleo- 
a asa that according to the conditions of the wajtb-ularz bhe land 

* could not be transferred. The lower Court held that under sections 6 
and 11 of the Pensions Act, the Civil Court had no jurisdiction to enter- 
tain the suit regarding the property, which was a muafi without a certifi- 
cate from the Collector of the district and dismissed the suit. The plain- 
tiff appealed. 

The non ble Pandit Sundar halt (with him Babu Piart Lai Banerji 
and Pandit Uman Shankar Bajpai)^ for the appellant, contended that the 
property mortgaged was not a pension within the meaning of section 3 of 
the Pensions Act. The mere fact that the Government has remitted 
the revenue does not make the zamindari a pension. He cited Babaji 
Hari V. Raj ar am Balia I {!), Ravji Narayan Mondlih 'v. Dadaji Bapuji 
(2), Balvant Ramchandra I^alu v. The Seentary of Slate (3)i 
LoolJ Panchomadayyan v. Nilakandayyan (4), Lachnti Narain v. 
Makujid Singh (5) and Ganpat Rao v. Anand Rao (6). 

The entry in the zoajib-ul-atz was a mere surplusage, there being no 
condition about inalienability in the original grant. 

The Hon’blo Nawab Muhammad Abdul Majidt for the respondents, 
submitted that the land revenue of the property being remitted, the pro- 
perty metgaged came within the definition of pension, The wajib-ul arz 
clearly prohibited all transfers of property. 

The Hon ble Pandit Sundar halt replied. 

KU'ilvrds, C. J. and BaNErji, J.: — This appeal arises out of a suit 
on foot of a moibgage. The amount duo to the plaintiff was a very large 
sum, namely, Ks. 27,000 odd. Tie abandoned part of his claim and only 
sought to recover Bs. 10,000. The property which is the subject of the 
mortgage is referred to in a document called ’‘proceedings in the Revenue 
Court, district lianda, dated the 4bh of December, 1840.” This document 
will be found printed at page 1 of the respondents' book. The docu- 
ment recites the history of the village, and some aDoienfa sanads would 
appear to have been produced at the time. It seems that a grant of the 
village was first made by one Kaja Cbattar Lai in favour of one Pahari 
Bhandt who was the ancestor of the defendants. This sajiad was succeed- 
ed by others, long prior bo the establishment of British rule. The docu- 
ment, we referred to, concludes with the following remarks The 
sanads which have been produced were also taken into consideration,*** 
Therefore, under section 9 of the Circular Letter as also under other 
sections of the said letter, this village seems fib to be hold as a muafi from 
generation to generation as heretofore. I therefore concur in the opinion 
of the Deputy Sahib as bo the maintenance of the muafi." Then follows 
the order “that this village be maintained as muafi as before.” The 
village has been held as a muafi village up to the present day, It is 
admitted that the mortgage was made and executed; but the defendants, 

U) (ib75) I. L. R, 1 Bom. 75. (5) (1904) I. h. B. 26 All. 671. 

(2) (1875) I. L. B. 1 Bom. 523. (6) (1905) 1. li. B. 28 All. 104; (1909) 

(3) (1905) I. Hi. R. 29 Bom. 4t0. 82 All. 148. 

(4) (1882) 1. L. B. 7 Mad. 191. 
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mortgagors, plead that a salt oould not be maintamed without a oertifi- 1911 
oata under section 6 of the Pon^ioas Act, XXIII [582] of 1871, and Ap^ 27. 
secondly, that it was not competent for the co-sharers to transfer the 
property at all. CiviD. 

An extract from the wajih-ul-arz of 1880 was given in evidence by “““ 
the defendants. There the entry is to the following effect : — The jama of 
this mahal was remitted for the support of the zamindars. Ifc is still =101. 0. 
remitted by the Government. No co-sharer is competent to transfer 
property. The learned Subordinate Judge considered that a certificate 
was necessary under the provisions of the Pensions Act. In our opinion 
he was wrong. Section 4 provides that no Civil Court shall entertain any 
suit relating to any pension or grant of money, or land revenue, conferred 
or made by the British or any former Government. It seems to us clear 
that the grant of the land was not a “ pension.*’ The expression ** grant 
of money ’* or “ land revenue ” is defined in seotion 3 of the Act as 
including anything payable on the part of the Government in respect 
of any right, privilege, perquisite or office. Seotion 8 of the Act 
throws some light upon what was meant by pensions and grants by 
Government of money or land revenue, because it is there provided that 
they are to be paid by the Colleofeor. Deputy Commissioner or other autho- 
rized officer. The grant of these villages was certainly not a grant of land 
revenue within the ordinary meaning of that expression. It is contended, 
however, that inasmuch as Government remifcbed the revenue, they must 
be said to have granted it. We do not think that this is the true meaning 
of the expression in the Act. If ifc were, all muafi holdings would fall 
within the purview of the Act. It is. however, conceded that ordinary 
muafi can be and is daily trasferred both by way of sale and mortgage, 
and that the Pensions Act does nob apply to ordinary mfcafi. A Bench of 
this Court held in the case of Oanpat Bao v. Anand Rao (1) that a 
grant of land revenue free was nob a grant of land revenue with’n 
the meaning of the Act. On appeal their Lordships of the Privv 
Council did nob differ from the finding of fchis Court. The same 
view was taken in the case of Lachmi Narain v. Makund Singh (2) 

[583] The only question which remains is the effeofc of the entry in 
the wajtb-uUarz. It seems bo us that this entry standing by itself can- 
not have the offe^ of making property which prima facie is transferable, 
untransferable. Wo do nob know under what oircumsfeances the entry 
was made. In the proceedings of 1840, to which we have referred, there 
IS nob the smallest reference to any restraint upon alienation on the 
grantees. In our opinion the decision of the Court below was wrong 

We. therefore, allow the appeal ; set aside the decree of the Court 
below, and decree the plaintiff s claim with costs in both Courts. We fix 
six months from this date for payment and direct that the decree be 

drawn up in the terras of order XXXIV, rule 4, of the Code of Civil 
Procedure. 


g 

Appeal alloxued. 


(l) (1905) I. Ij. B. 28 All. 101; (1909) 82 
All. 148. 


(2) (1901) I. L. R. 26 All. 617. 
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Before Mr Justice Tudball. 

Emperor v. Hargobind and others. * 

[‘.iSbh April, 1911.] 

Criminal Procedure Code,, section 526— Trans/cr — Riot — Cross cases before same Court- 
Opinion exprtssed by Court on evidence in one case no ground Jor considering it *ti- 
competent to try the other. 

Tbe (aob that a Court before which there are ponding two oroas oases of riot 
has, on the trial of the first oise, expressed opinions to some extent unfavour- 
able to the aoouaed in the second case ia no good ground for holding that the 
Court is inoompetont to try the second case. Asimaddi v. Qobinda Baidya (1) 
referred to. 


[Ref. 23 I. G. 205=15 Cr. L. J. 353 ; Fol : 1 Pat. L. J. 399=37 I. C. 159-3 

The (acts (if this ca ^0 are, briefly, as follows Two cross oases of 
riot were sent for trial before the Joint Magistrate of Benares— one 
faction. Adit Narain, Baij Nath and Frag Dat Singh, on charges under 
sections 147 and 304, and the other, Hargobind and others, on a charge 
under section 147. The case of Adit Narain and others was taken up 
first. The Magistrate committed one member of this party to the Court 
of Sessions and discharged two of the accused. In his order of discharge 
the Joint Magistrate observed The aggressors in this case were un- 
doubtedly Hargobind and bis party.’* On the strength of this remark 
Hargobind and others applied to the High Court for the transfer of the 

case against them. 

r584] Mr, IV. Wallach, for the applicants. 

The Government Advocate (4. E. Ryves), for the Crown. 

TudbaIjL, j. : — This is an application for transfer. The case is on 
all fours with Miscellaneous Case No. 141 of 1909. t The latter case, if 
anything, is much stronger than the present case. As in that case, so in 
the present, two parties have been put upon their trial for offences of 
rioting Tbe Magistrate has on the trial of one of the parties expressed a 
certain opinion on tbe evidence that was before him and has committed 
one member of the party to tho Court of Sessions for trial. The trial of 
the opposite party is now before him. The basis of the present application 
is that the Magistrate has already expressed an opinion that the present 

applicants wore tbe aggressors. ^ t- j r> 

The matter is similar to tho case of Asimaddi v. Gobmda Batdya W. 

Sunr.oieat reason, therefore, for granting this application has not been 

shown. Tho Magistrate will koop m mmd the fact that he must aot E*“Ply 

and solely on tho evidenoe which is laid before him in the course of this 

trial The application is rejoobed. 


• MiacoUanoous No. 60 of 1911. 
t Tho order in this Oiso waa as icillows 

BlCHAKoB, J : — , 

Thiflia aa applioatiou for tranafor. Tho ground for transloc la that tho learaeU 
MaEisl^ratobafi alroady board a cross Oiise ag.vinab the oLhor party to 
If i? Lid that tho lo.vtQcd Magistrate already discharged the other party holding that 
tho present appliemts or their party were the aggeeaeora and that the other party 
merely aolei in Belf-dofoaco. If th.a application wore granted, it would * 

decision that in no case should any Magistrate decide a case otnobto which there 

are two patlios. 

(11 (18971 1 C W. N. 426. 
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Before Mr, Justice Bichardst Mr. Justice Qriffin and Mr. Justice Tudball. 


Jhanda Singh {Plaintiff) v. Wahid-ud-din and others {Defendants).* 

[llbh March, 1911.1 

Conttruction of doeutitent — Deed of Bale followed after (in interval by an ayreemcnt for 
rcpurchase-^Salc — Mortgage by conditional sale. 

A dooumonb puEportiog to bo an out and out salo-doed was oxooutod on a 
oorlain dato and seven days later a second document wa-; executed by the vendee 
whereby ho covenanted to reoonvey the property sold if the vendors paid back 
the purchase-money after the lapse of nine or ten years from the date of that 
sale deed. The two deeds were separately stamped and were registered on 
difierent dates. 3eld. in view of the delay iulervenlng between the two deeds 
and other oiroumstanoes attending their execution, that the two deeds were not 
intended to be parts of one and the same transaction so as together to oonsti- 
tute a mortgage by conditional sale, but must be construed separately, and wore 
merely what they purported to be. Bhagwan .'Sahai v Bhagwan Din (1) follow- 
ed. Balkishen Das v. Legge (2) distinguished. 

[Diet. U M. li. T. 579=1914 M. W. N. 222; Ref. 9 L. W. 365=50 I. G. 205=42 Mad. 
407=1919 M. W. N. 393=86 M. Jj. J. 885; 70 1. 0. 132=20 A L J 810=45 
A. 72 ] 

This was aa appeal under section 10 of the Letters Patent from the 
judgment of Stanley. C. J., in F. A. No. 177 of 1908. 

The first appeal was heard by a Bench consisting of Stanley, O.J., 
and Banerji, J., who delivered the following judgments: 

Stanley, C. J— This appeal arises out of a suit for redemption of 
what IS alleged to be a mortgage, dated the 29bhof August, 1852, execut- 
ed by the predecessors in title of the plaintiffs against the representatives 
of the alleged mortgagees. 

The Court below dismissed the plaintiff’s suit finding the document 
m question was an out and out sale deed and not a mortgage. Against this 
decision the present appeal has been preferred on the ground that upon a 
true construction of the document in question and another document of 
the Bbh of September, 1852. the transaction evidenced by them was a 
mortgage by way of conditional sale. 

In the dooument of the 29th August, 1852, the entire zamindari of a 
village called Murlipur Phul, whioh is stated therein to belong to the exe- 
outants by right of inhoritairce, was convoyed [686] to Ilahi Bakhsh and 
others in consideration of a sum of Rs. 5,500. The operative part of the 
document runs as follows : — ^ 


“We have now gold the entire 20 biawas zamindari property afore«»^ir 1 
With ^l the rights and mtereata appertaining thereto . . . lor^a sum of Re 5 
Ilabi Biikhah. Abdul Rahim, Abdul Karim and Abdul Hakim 

aforesaid vendeoH puroha<iod the aforeeaid property from' ua in' oonaideration of th 
aforesaid amount. The sale is valid, legal, lawful and enforceable Acoordi^fflv th 
proposal a^ acceptance havejaken place between the parties. We have feoeiJot 

I see no sufficient reason for granting this application for bransforT ^ 

At tUo same time the Magistrate will bear in mind when hearinf? fu« 
the applicants that the case is to bo decided on evidence produced in^Gourfc 
and not upon anything he may have heard outside Court 

bavo formed in the course of the other case. ^ opinion ho maj 


I reject the appUcation. 

• Appeal No. 4R of 1910 under section 10 of the Letters Patent. 

(1> (1B90. I. L. R. 12 All. 3S7. (2) (1899) I. L. B. 22 All. 149. 
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tbd whole of the oeDsidoration ia respeet of the 'property sold fcooi the aforesaid 
voodees and have brought the samo to our use We hive put the veudees into posses* 
sioQ and enjoyment of the aforesaid property together with all the oesses and revenue." 

This document was presented for registration on the 18bh of May, 
1853, by the oxeoutants, or persons representing them, and the receipt of 
the consideration was admitted before the registering officer. 

On the 5th of September following an agreement was entered into 
between llabi Bakbsb, Abdul Rahim. Abdul Karim and Abdul Hakim, 
with the executants of the document of the 29bhof August, 1862, in which 
that document is recited as being a purchase of the village in question, 
and then an agreement for resale is stated in the following terms : — 


"As, we. the exeoatants, are now willing to help and treat with kindness the 
vendors, we the exeoutants of our own free will do horoby covenant and give in 
writing that if the aforesaid vendors after the lapse of 9 to 10 years from the date of 
the execution of the aforesaid sale-deed, do pay to us the purchase money as enteral 
in the sale-deed, i. c , the sum of H; 1 . 6,600 out of their own pocket without mortgaging 
or selling their property to other persons, we shall forthwith exeoute a fresh sale deed 
on receipt of the sale oonsideratioa entered in this dooument and get mutation of 
names oSeoted in the revenue papers, we shall never deviate from what we have 
agreed upon. In the event of out refusal they have power to deposit into the 
treasury attached to the Court the amount of consideration entered in the sale-deed, 
and after the institution of suit in Court to purohaee their property anew. Farther, 
if the aforesaid persons bo not ready to purchase the property and to pay the purchase 
money o/or^said they shall have no claim to the aforesaid property 

after (he expiry of the perio.i of feu 7 /cars.’' 


This agreement was prosoutod for registration by the exeoatants on 
the 19bh of May, 1853, that is, the day after the date of registration of 
bho earlier docamont. I may observe the dooumants of the kind were not 
at this time compuKorily registrable. 

[587] The learnel Judge after a review of the authorities held that 
the document of the 29th August, 1852, was not a mortgage bub an out 
and out sale, and that any claim on foot of the subaequent document of 
the 5th of September, 1852, was barred by limitation. 

This appeal has been preferred, and the contention of the learned 
advocate for the appellants is that the two documents must be read to- 
gether, and that, being so read, they are evidence of a mortgage by way of 
conditional sale, and that the case is governed by the ruling of their 
Lordships of the Privy Council in Bj^lkishen v. Leggo (1). If his conten- 
tion be well-founded, then the plaintiffs ap^ioilaats are entitled to redeem 
and to have an account from the defendants of the rents and profits of the 
property from the year 1852 up to the present time. 

On the other hand, it is contended that the two documents are evi- 
dence of two different transactions, one being an out and out sale, the other 
an agreement to resell within a limited time, and that the case is governed 
by the ruling of their Lordships of tho Privy Council in Bhagioan Sahai 

V. Bhagwan Pin (2). 

In my opinion this last conbonfeion is well founded. I am unable to 
distinguish the ca^e from that of Bhagwan Sahai v. Bhagwan Din. In 
that case tho two documents wero contemporaneous, being dated the 
20bh February 1835. By tho first document Alam Singh and others, who 
professed to be tho proprietors of certain property, declared that they bad 
of their own accord absolutely *'Old the entire property to Ganga Pm in 
consideration of a sum of Rs. 4,000 Tben on the same day another docu- 
ment was C'xecubod by which Ganga Din after the recital of the deed of 

nl (18G9) I. L. P. 22 All. H9. (2) (1>‘J0) I L. B. 12 All. 997- 
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purchase added : — " I have, as a matter of favour, meroy, kindness and 
indulgenoe, executed this deed, and do hereby stipulate that if all these 
vendors will, within a period of ten years from the date of this deed pay 
in a lump sum and without interest the whole amount specified above, 1 
shall accept the same and cancel this valid sale. During the afore- 


1911 

MABOH 31. 
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said term I shall remain in possession, colloot the rents, enjoy the as A. 683=6 
profits and be liable for loss ; the vendors shall have no ooucern [588] A. L. J. 880 
whatever. I shall nob claim interest from the vendors. Nor will 9* 


they demand profits from me after the expiry of the term. In case the 
whole of the principal is not paid the vendors shall nob be able to cancel 
the sale by payment of the principal.*' Sir Barnes Peacock, who deli- 
vered the judgment of their Lordships of the Privy Council, held, reversing 
the decisions o^ the Courts below, that it was clear that "this case was not 


one of the mortgagor and mortgagee but one of an absolute sale with a 
right to repurchase within a period of ten years.” In that case, it will be 
observed, both the documents were executed on the same day, whioh lent 
colour to the contention that the two transactions were really one transac- 
tion. In the case before us there was an interval of 7 days between the 
execution of the two dooumonts, and the registration of the first document 
was effected on the 18th of May, 1853, while the registration of the agree- 
ment was on the following day. From this it may reasonably be inferred 
that the parties intended that the transactions should be kept separata and 
distinct. The dooumonts taken together do not on the face of them con- 
stitute a mortgage; and. assuming that they are to be read together, there is 
nothing in them to indicate that they represented a mortgage transaction. 
Prima facie an absolute conveyance containing nothing to show that the 
relationship of debtor and creditor is to exist between the parties, does 
not cease to be an absolute oonveyancd merely because the vendor 
stipulates that ho shall have a right to repurchase. But there was in this 
case no stipulation on the part of the vendor that he should have a right 
bo repurchase. It was the executants who undertook to reoonvey out of 
kindno-is to the vendors, just as in Bhagioan Sakai v. Bhagwan Din, the 
vendees “ as a matter of favour, mercy, kindness and indulgenoe " 
stipulated that their vendors should have that right. 


The learned advocate for the appellants strongly relied upon a passage 
contained in the agreement of the 5uh of September, 1852, which runs as 
follows; — 

**la tbo eveat of our refusal [i.e., the refusal of the veodees to reconvey) they (the 
vendors) shall have power to deposit into the treasury attached to the Court the amount 
of consideration entered in the sa*e deed and after the institution of a suit in Court to 
purchase their property again." 

[689] His contention is that this provision is a strong indication that 
the transaction was one coming within the purview of Bengal Begulation 
I of 1798, a Regulation to prevent fraud and injustice in conditional sales 
of land under deeds of hai-bil-wafa or other deeds of the same nature. 
By that Regulation the mortgagor under deeds of this desoripbion was 
empowered to deposit the amount due on or before the stipulated date in 
the Diwani Adawlat of the city or zillab in which the land might be 
situate and redeem the property. 

Reliance was placed on the language in question in view of the deci- 
sion of their Lordships of the Privy Council in the case of Balkishen Das 
V. Legge, In that case Legge executed in favour of Balkishen Das and 
another, a firm of bankers in Benares, a deed of sale of his estate, the 
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price stated being Rs. 1,50,000. The consideration was nob paid in 
cash, bub consisted in part of money unpaid upon a previous mort- 
gage to the banking firm etJecbed on the 8bh of April, 1872, and the rest of 
the consideration was a balance, retained by the banking firm, of the 
amount then due on an estimate of expenses for conducting cer- 
tain factories which they financed tor the plaintiff. A second document 
was executed by the banking firm to the plaintiff on the same day 
whereby the firm agreed to resell the property to Leggo it he pa’d on the 
1st of March, 1876, the sum of 1.65,000, and it was agreed that if the 
buyers or their heirs should raise any objection to receive the money and 
relinquish the property, the vendor should be competent to deposit the 
amount in cash in the treasury by virtue of the agreement and obtain 
possession of the property. It was further stipulated that if the 
estimate of the expenditure on the indigo factories should be varied 
by consent from year to year, then the vendor should be liable to pay 
along with the sum specified above whatever sum may be found to be 
due by him at this time. Their Lordships held that there wore contained 
in the two documents indications that the parties intended to effect a 
mortgage by conditional sa^e, and that redemption had been rightly 
decreed in the Courts below. Lord Davey, who delivered the judg- 
ment of their Lordships, in the oourso of his judgment, pointed out 
that mortgages by conditional sale under various names were a [590] 
common form of mortgage in India, and that this form was intro- 
duced to enable Muhammadans contrary to the precepts of their religion, 
to lend money at interest and obtain security for principal and interest, 
and that therefore one would expect to (in 1 that the transaction would bo 
made to assume the appearance of a sale. Referring to the ease of Dhagioo^ft 
Sahai V. Dhagwan Din, be obsorvnd : — -“Their Lordships decided that 
case on the language of the deeds in (luestion, which they evidently consi- 
dered showed that the transaction was not such a transaobion as is describ- 
ed in the Regulation of 1806, and there was therefore no right of redemp- 
tion after the expiry of the date fixol.’’ He then later ou observes that 
*' the documents in question contain important indioations of the intention 
of the parties. The second deed or ikrarnama provides that if the 
bankers object to receive the money and relinquish the property, the 
vendor may deposit the amount in the treasury" by virtue of this agree 
meet “ and obtain possession over the ilaqa." “ This provision " he said 
“ at once suggests a reference to Regulation I of 1798 as being in the 
opinion of tbe parties applicable to the case. It was not suggested that 
there was any other statutory provision or practice by which such deposit 
could be made by virtue of the agroeramt alone without the intervention 
of the Court in a suit for the purpose, while oj the other hand tbe words 
exactly describe the procedure under the Regulation." Again he observ- 
ed : — “ Tbe estate was made redeemable only on payment as well of the 
amount which should be found duo at the time of redemption on account 
of the Basharatpur concern as of the stipulated sum of Rs. 1,65,000. 

*' The practical effect of this was," ho held, " to consolidate the debt on 
the factories’ acoo'^nt w’ibh the principal sum mentioned in the deed and 
to give the bankers a security on tbe taluqa for the debt of the factories. 
This gives the transaction the character of a mortgage so far as the 
factory accounts are conoernod and if it is to some extent a mortgage, it 
may well be held to be so entirely." 

Tbe facts of that case are unlike those of the present. Here the 
agreement for repurchase was at the price originally paid for the property, 
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and there was no oonsolidatioa oi the sum representing the price 
with a debt on any account such as would give the CS91] transaction 
the character of a mortgage to any extent. The words in the agree- 
ment whereby the vendors were empowered to deposit into the 
treasury the amount of the consideration mentioned in the sale-deed 
are vague and little weight can be attached to them. Unintelligent 
draughtsmanship would account for them. The subsequent words “after 
the institution of a suit in Court “ seem to indicate the course which the 
vendors were to adopt in the event of the vendee’s refu^^al to fulfil his 
agreement to resell, namely, a suit for specific performance of the agree* 
ment. If this be so, the reference to a deposit in Court pointed to a 
deposit of the purchase money in the Court having seisin of the suit tor 
specific performance, "Whatever be the meaning of this passage, it is too 
obscure and vague in my opinion to justify us in holding that the two 
documents are to be read together, and that being so read, they constitute 
a mortgage by way of conditional sale. This is the main plank upon 
which the learned advocate for the appellants based his argument in 
support of his contention that this case comes within the ruling in 
Balkishen Das v. Le(fge. The best general test of the intention of the 
parties in cases ruca as the one before us is the existence or non-existence 
of a power in the original purchaser to recover the sum named as the 
price of the repurohaso. If there is no such power there is no mortgage 
[see WilLiams V. Owen {!).] Lord Manners in Goodman y. Grttrson {2) 
adopted a somewhat similar test. Be observed: — “The fair criterion by 
which the Court is bo decide whether this deed be a mortgage or not 
I apprehend to be this: — Are the remedies mutual and reciprocal ? 
Has the defendant all the remedies a mortgagee is entitled to ?” Tried 
by this test there can be no doubt that the transactions before us did 
not constitute a mortgage. A sale with a provision for repurchase is 
not common either in this country or in Bngland, but there is nothing 
illegal or objeobionable in such a transaction. The document of the 
29th of August, 1852, purports in clear and unambiguous language 
bo be a sale-deed. The document of the 8th of September, 1852, 
likewise in explicit terms purports to be an agreement for resale [592] 
within a limited period. There is nothing in them to indicate 
that the parties did not intend that these documents should operate 
according to their tenor. There is nothing illegal in a transaction of sale 
with an agreement for resale within a limited time, and I fail to see why 
these documents should be interpreted differently from any other docu- 
ment. I would point out that no qualms of conscience in regard to the 
lending of money at interest and obtaining security for principal anc? 
interest could have had any influence on the parties to these transaction: 
inasmuch as we find that a simple mortgage securing principal and interest 
was given and taken by the same parties on the day of the sale of 
Murulipur Pnul, that is, the 29bh of August, 1852, This mortgage is 
No. 1230 of the record. In it we find an admission by the Mortgagors of the 
receipt of Rs. 2,500 the consideration for the bond, as also of the receipt 
of the Rs. 5,600, the consideration for the purchase of Murulipur Phul. 
By this mortgage another property of the mortgagor was hypothecated in 
the ordinary form, the mortgagors agreeing to pay principal and interest. 
It cannot, therefore, be said that it was to avoid the interest question 

(1) (I8i0) 5 My. and Or. 303; 48 B. B. (3) (1813) 13 B. B. 82. 
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that the other tran^aotion V7as carried out in the lorm of a sale and 
agreement for resale. I am at a loss to understand oa what principle of 
equity or good conscience the plaintiff’s appellants can justly claim a 
right now to redeem or repurchase the property. They or their prede^ 
cessors in title allowed the period for repurchase to elapse, and now alter 
a lapse of more than ball a century seek to convert a sale with an option 
of repurchase within a limited period into a mortgage by way of condi- 
tional sale. The Court below in my opinion rightly dismissed their suit. 
1 would therefore dismiss the appeal. 

Baneroi, J. — The question in this appeal is whether the two docu- 
ments of 1852 together constituted a mortgage known as a ho^i-hil-wo^Sc^ 
mortgage, that is, a mortgage by way of conditional sale, or an out-and- 
out sale with a contract for repurchase. The test in these oases is what was 
the iubention of the parties. This is to be gathered (tom the documents 
themselves and from surrounding circumstances. The first circumstance 
to which 1 would refer is, as pointed out by Dr. Rash Behari Gbose 
in his well-known work on mortgages, 3rd Bdition, p. 114, that "a 
[593] hona iide sale with a condition for repurchase is very rare in this 
country, while it is a very common practice with mortgagees to take a 
conveyance of the property from the mortgagor with a condition for re- 
purchase as security for the loan, the mortgagee either taking the rents 
in lieu of interest or allowing the mortgagor to remain in occupation pay- 
ing interest on the mortgage money under the name of rent.” The next 
circumstance I would reler to is the fact that in these provinces the Muha- 
madan forms of conveyancing were followed for a long time, specially in 
oases in which one of the parties to the transaction was a Muhammadan. 
^See the observations of Edge, C. J., in Alt Ahmad v. Rahmat-uHah (1)]. 
Another oiroumstance which 1 may mention is that as Muhammadans are 
prohibited from taking interest they resort to the device of obtaining 
an absolute sale with a stipulation for repurchase in order to evade the 
prohibition as to interest. This is the origin of bai-bil-toa/a transactions, 
under which in the garb of a sale, the creditor enjoys the usufruct of the 
property in lieu of intere^^t, the transaction being in reality a mortgage. 
Such mortgages were very common in earlier times and were effected 
sometimes by the execution of a deed cf absolute sale containing a con- 
tract for repurchase and often by the oxecubion of two documents one of 
which purported to bo a deed of sale out and out and the other an agree- 
ment by the ostensible purchaser to reoonvoy the property to the apparent 
vendor. Such transactions have always been regarded a^^ mortgages by way 
of conditional sale. Among Muhammadan lawyers a long berm for re- 
purchase "denotes a mortgage or security for a loan”. (Soe Gbose on 
Mortgages, p. 77. 3rd edition). 

Bearing these circumstances In mind, if we look at the transaction in 
question; it seems bo mo to be clear that it was a bai-bil \oaja mortgage, 
that is, a conditional rale, and not an absolute sale with a right of repur- 
chase. The persons who purported to be purchasers were Muhammadans 
and they wore to take possession and enjoy the usufruct They executed, 
a document by which they agreed bo roconvey the property "after the 
expiry of the term of 9 to 10 years,” enjoying in the meantime the usufruct 
in lieu of the use of their money. It is true the two documents bear 
£594] ditTerenb dates, but they were presented for registration about the 
same time, the one on the I8bh and the other on the 19bh o f May, 1853 | 

' “ (1) (1892) I. D. R. 14 All. 196 (199). 
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and neitiher of tihem was delivered before regisbrabion, as the endorsemenb 
of the registering officer shows. They were, therefore, in fact contem- 
poraneous dooaments, as in ordinary oases o^ bai-biUwafa mortgages. The 
long term of ten years is another indication that the transaction was a 
mortgage. Further, the agreement provides that in the event of the 
executants of it refusing to execute a sale-deed on receipt of the amount 
mentioned in the document, the nominal vendors would have power to 
deposit in the Treasury attached to the court the amount of oousiderabion 
entered in the sale-deed.” This clause, in my opinion, refers to a deposit 
nnder Kegulation I of 1798, as in the case of Balkiahen Das v. Legge (1), 
and shows that the parties regarded the transaction as one of mortgage to 
which the Regulation applied. The absence of the words by virtue of 
this agreement ” seems to me to be immaterial, and I do not agree with 
the court below that a suit for speoi&o performance was contemplated. This 
case is in many respects similar bo that of Balkisken Das v. Legge refer* 
red to above and is distinguishable from that of Bhagwan Sahai v. Bkag- 
wan Din (2) relied on by the court below. The transaction in question 
was, in my judgment, one of a mortgage by way of conditional sale. I 
would therefore allow the appc-al, set aside the decree of the court below 
and remand the case to that court for trial on the merits. 

The appeal was therefore dismissed in accordance with the judgment 
of the Chief Justice, and (rom this judgment the plaintiff appealed. 

The Hon’ble Pandit Sundar Lai (with him Pandit Mohan Lai 
Sandal), for the appellant 

The deed is. in form, no doubt a sale-deed. Bub we have to look at 
the real intention of the parties. It is the cbaractoristio of a mortgage by 
conditional sale that it is ostensibly a sale, vid^ section 58. clause (c) of 
the Transfer of Property Aob. In India the origin of the mortgage by 
conditional sale is traceable to bho desire to get round the prohibition 
of taking interest by the Muhammadan religion. It was a 

device by which any mention of interest as such was obviated, and 
the mortgagee in possession was in receipt of profits in lieu of interest. 
The forms of Indian conveyancing follow more or less Muhammadari 
usages. So. a deed which is ostensibly a sale-deed bub in reality a mort- 
gage has come to be a common mode of conveyancing, even in cases where 
the parties may have had no objection bo the taking or mentioning of 
interest as such. There is a presumption, therefore, in India, that a deed 
like bho one in dispute is a mortgage rather than a sale-deed. The docu- 
ment itself clearly indicates that it has been drawn up aooordin^J bo 
Muhammadan modes of conveyancing. The two documents are to bo read 
together, the second being merely supplementary to the first. If there was 
only one doouraenb, bho first part of which was ostensibly a sale, but in 
the second part there was a condition for return of the p-^rty on repay- 
ment of the money, then undoubtedly it would be cloemod to be a mort- 
gage by conditional sale. The fact that the second part of the document 
was contained in a separate deed would make no difference in principle. 

The intention of the parties is to be gathered from the circumsbancos 
The document was presented (or registration by the ” vendors.” This 
shows that it remained with them and not with the vendees after execu- 
tion. Had the transaction as embodied in the first document boon 
m bepded to be complete by itself, the document would have boon made 

(1) (1899) I. Jj. R 2-2 All. 140. (2) (1090) 1. L. R.^ All 9S7. 
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over to the vendees at once. The venders did not part 'with it before get- 
ting the second deed executed in their favour. Begistration was 
delayed for a long time. But the fact is signiGoant that when the parties 
did register, they registered both documents at the same time. Then, 
the terms of the agreement contained in the second document as to 
reconveyance, and especially the stipulations as to deposit in court 
and suit, &c., follow closely the provisions as to the mode 

of redemption and foreclosure of a mortgage which are laid down 
by Regulation 1 of 1799, section 2 and the Preamble, and Regulation XVII 
of 1806, section 7. The C'»so in this respect is very similar to that of Bal- 
krtshen Das v. Lem ' 1). nedemption of a mortgage is the only case in 
[59i:] which a deposit in court previous to the institution of a suit is, or 
has ever been, allowed ; never where the subject-matter is a contract to 
reconvey. The absence of a covenant to repay the money (the ‘ price") 
does not necessarily prevent the transaction from being a mortgage. 
Under the English Law, no doubt, every mortgage must imply a covenant 
to repay. But that is not so in India. Here, in a mortgage by con- 
ditional sale there is no covenant to repay. The test, according to the 
English law, of the existence in every mortgage of a recoverable debt is 
the basis upon which the decision in Ghtdam Nabi Khan v. Niaz-un- 
nissa (2) has been rested. The case of Wajid AH Khan v. Sha/akat 
Busatn (3) is in my favour. 

The Hon'ble Pandit Molt Lai Nehru (with him Maulvi Ghularn 
3Iv/£aba), for the respondents : — 

In order to 6nd out what, in this case, the effect of the transaction 
was intended to bo, the real point for consideration is whether the two 
documents were under contemplation simultaneously ; whether the one 
formed the consideration for the other. Even if the two deeds were 
executed on the same day, that fact by itself would nob necessarily make 
the transaction a mortgage. If the agreement to reconvey on reDayment 
be a condition of the " sale." thou the transaction is a mortgage. But if 
the sale be absolute and nob dependent on any condition, then any sub- 
sequent and separate agreement between the parties will not have the 
effect of making the transaction any the less a sale. The words " on 
condition " in section 58. clause (c) of the Transfer of Property Act are 
important. It may be bh it the parties originally intended and eif acted ^ 
sale out and out ; but that subsequently they desire to make the tran':ao- 
tion a mortgage by conditional sale. But the sale when once effected 
created an absolute title ; and any subsequent bransaobion could not 
derogate from that title and change the sale into a mortgage. It is open 
bo parties to effect a sale out and out and couple it with an agreement 
that on the money being repaid within a certain time the property would 
be reconveyed, without there being any idea of a mortgage. Parties are 
free bo enter into such a transaction, and the law will not make it a mort- 
gage. In a sale with a right to repurchase [697J an absolute title at once 
passes to the vendee who, however, agree to put it at an end if the vendor 
accomplishes a certain thing within a cortam time. In a mortgage by 
conditional sale the title passing to the “vendee" is nob absolute but 
becomes absolute if the “vendor" fails to accomplish a certain thing within 

a time Gxod by the law. 

(1) 11889) I. Tj P 21 AU. X49 C3) (1910) I. Ii- R. 89 AU. 122. 

(2) (1910) I. Ii. R. 88 AU. 387. 
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Had fthe ftwo deeds been inbended fcogebher to create only one trans- 
action, namely, a mortgage by conditional sale, the stamp duty would 
not have been paid twice over. Under Act X of 1829 a deed which was 
merely collateral to a principal deed was chargeable with the maximum 
duty of Es. 8 only. Avoidance of mention of interest could have been no 
motive for not executing a mortgage in the ordinary way. There was a 
simple mortgage executed between the parties on the same date in which 
interest was stipulated for. Again, a few years later the same vendors 
executed an unambiguous and clear deed of mortgage by conditional sale 
in respect of another property. This shows that if they intended to make 
the deed in suit one of mortgage by conditional sale they ooutd easily have 
done so in a straightforward manner. Kegisbration was not compulsory 
at that time. So it could not have been with any intention of postponing 
the effect of the first deed that registration was delayed and ultimately 
effected nearly simultaneously with that of the second deed. As to the 
custody of the deed the vendor himself admits that the deed after execu- 
tion was delivered to the vendees. It is common for a deed to bo handed 
over by the person in whose favour it is to the executant just before the 
wgistration so that it may be presented for registration by the executant 
There is nothing in the berms of the first deed to show that any conditiori 
was imposed or contemplated. This case is therefore different from that 
of Wajid AH Khan v. Shafakat Husain (1). In the second deed the 
vendees do not talk of "returning the property" but of “executing a fresh 
sale-deed." treating it as an entirely new transaction. And the execution 
of a fresh sale-deed, or indeed, any document is nowhere required by the 
Eegulabions for the purpose of freeing a property from a mortgage and 

mortgagor. To sum up The long interval of seven 
Loysj days is very much against the appellant. On a correct interpre- 
tation of the terms of the second deed it appears that there is no provision 
for a deposit in Court previous to the instituf.on of any suit. 

The appellant never put forward any claim to being a mortgagor till 
now. which IS just before the expiry of 60 years. There is no indication 
whatever that the parties in any way oontomplabed the existence of a debt 
which was bo be repaid. There must be a debt before there can be a 
mortgage ; Ohulam Nahi Khan v. Hiaz-un-nissa (2). The case of 
Bhagwan Sahai v. Bhagwan Din (3) is in my favour. 

The Hon'ble Pandit Sundar Lai replied. 

Eichards. J — This appeal arises oub of a suit for redemption of an 

dismissed the suit. The 
plamti^ff appealed wd the appeal coming before a bench of this Court 

Justice and the Hon'ble Mr. Jusbioe’ 
SerTpattnr’'“®‘'^ differed, hence the present appeal under the 

-T^® *he judgments of our learned brother^ 

and lb is only necessary very shortly to refer bo them. 

of August. 1852, the predecessors in title of the plaintiff 

predecessors in title of the defendants 

Lie face of ,t was an out-and-out transfer by way of 

sale of the properties now sought to bo redeemed. ^ 

On the 5th of September. 185 2, another deed was entered into 


(1) (1910; 1. I,. R. 33 All. 122. 

(2) (1910) I. D. R. 33 All. 8ti7. 
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1911 bebween the samo parfales. This dooumenb reoibes the sale-deed of the 
Maboh 11. 29th August and proceeds as follows : — * 

■ ** Ae wo. tho exeoutaQta. are now willing to help and treat with kindoeas the 

APPSIiCiATB vendors, we. the executants, with out own free will, do hereby covenant and give it in 
CiVIlj. writing that if the aforesaid vendors after the lapse of 9 or 10 years from the date of 

the aforesaid sale-deed do p^y to us the purchase money. &o., we shall forthwith 
88 A. B89 ~8 execute a fresh sale-deed on receipt of the sale-consideration entered in this dooumeitt 
A. L> 3 . 399 and get mutation of names cSeoted in tho revenue papers." 

’ The deed goes oa to provide that in default of payment at the end of 

10 years the grantors shall have no further claim to the. property. 

[599] The plaintiff contends that those documents must be read to- 
gether, and if they are read together they constitute a mortgage by condi- 
tional sale within the moaning of section 58 of the Transfer of Property 
Act, clause (e) ; that the plaintiff notwithstanding tho time that has elap- 
sed has still a right to redeem, and that therefore his suit ought not to 
have been dismi«sed. 

The Transfer of Property Act was not, of course, in force when the 
document of the 29th August, 1850, was executed, bub it is not contended 
that the Act introduced any change in tho law as to what constituted 
a mortgage by conditional sale. The defendants contend that the deed of 
the 29th of August was what, on the face of it, it purports to be, namely, 
an out-and-out sale, and tho subsequent document of the 5bh of September 
was also what it purports to be, namely, an act of grace, and that assum- 
ing it conferred on the plaintiff or his predocescors in title any rights at 
all, such rights could only be exercised according to the actual terms of 
the deed and ceased and determined on the expiration of the period of ten 
years mentioned in the latter deed. 

The p.^aintiff argues that the form of mortgage by conditional sale is 
very common, particularly where the mortgagees are Muhammadans, that 
although a mortgage by conditional sale is more frequently carried out by 
a • logle deed, nevertheless such a mortgage carried out by two deeds is not 
uncommon and was still le^s uncommon in the year 1852. He lays great 
stress on the improbability of the grantees in the deed of 29bh August, 
1852, if in fact they were absolute vendees, foregoing their rights as such 
and becoming mortgagees in possession for a term of ten years. 

The defendants roly on the unexplained, as they contend, interval of 
seven clays between the execution of the two deeds, tho express language 
of tho latter deed and certain other facts and oiroumstanoos to which I 
shall refer hereafter, as demonstrating that the two deeds were quite inde- 
pendent and ought to bo givoa effect to accordingly. 

It seems to me that if we held that at the time of the execution c^ 
tho 6r t deed tho parties intended that the second deed also should 
be executed, we ought to hold that the two deeds [600] constituted a 
mortgage by conditional sale and that the plaintiff has a right to redeem. 
On the other band if, at the time of the execution of the sale-deed, 
was no intention of executing the second deed, the defendants are entitle 
to have the latter construed strictly and quite indepondent of the provi- 
sions of the Tran^^fer of Property Act and the law of mortgages. 

There can, in my opinion, be no doubt that if the two deeds 
oven date, an almost irresistible presumption would arise in favour o > Q 
transaction being a mortgage. I shall now very shortly refer bo a 
facts and circumstances relied upon by the parties. 

The sale-deed was not registered until the 18th of May, 1853, an 
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appears from the registration oertiGoate to have been presented fer regis- 
tration by the ostensible vendors. 

The deed of the 5th of September was registered on the 19th of May, 
1853, and was presented for registration by the ostensible vendees. 

The plaintiff contends that the presentation of the ostensible sale- 
deed for registration shows that the so-called sale-deed must in the in- 
terval have remained undelivered in the hands of the vendors. I do not 
think that this inference can be drawn. It is a very common practice for 
the deed to be presented by the party against whose interest it is, so as 
to make repudiation thereafter more difficult. 

If we can believe the plaintiff’s own witness, Narain, the sale-deed 
was given over to the ostensible vendees on execution. 

The parties entered into another transaction on the 29th August, 1852, 
This was a simple mortgage. It recites the sale of mauza Murlipur Phul, 
as a sale, not as a mortgage, nor as a mortgage by conditional sale. The 
interest is at a low rate, but it shows that the grantees in the Grst men- 
tioned deed of 29th of August, 1852, though Muhammadans, had no scru- 
ple in lending money on a mortgage which expressly provided for the 
payment of interest. On the 17th July, 1863, the parties entered into 
another transaction which was on the face of it a clear mortgage by way 
of conditional sale. This deed, no doubt, was executed some ten years 
after the Grst transactions, but it cannot be left altogether out of consi- 
deration. It shows that in the year 1863 the parties [601J when they 
wanted to have a mortgage by conditional sale, adopted the more usual 
form of one single deed instead of two. 

The deeds of the 29th of August, 1852 (ostensible sale-deed) and 
5th September, 1852, each bears a stamp of Rs. 32. If the transac- 
tion had been a mortgage, stamp of Bs. 32 (or if carried out by two 
deeds Ks. 38j would have been sufficient. Lastly, it seems to me that no 
explanation has been given of the interval of 7 days between the execu- 
tion of the two deeds. It the two deeds were ail along dependent one on 
the other and constituted a mortgage by oondibiooal sale, why were both 
deeds not ready aad executed the same day ? As already mentioned, there 
was a simple mortgage executed on the 29bh August. The plaintiff’s 
advocate referred us to the evidence of Narain, where the witness states 
that there were differenoes between the grantors, and suggests that this 
explains why the two deeds were not executed on the same day. I can- 
not accept this explanation. It perhaps might explain the delay in regis- 
tration, but lb does not explain the interval of 7 days. Furthermore, I 
have already pointed out that another deed of simple mortgage was exe- 
cuted on the 29bh of August. Differences between the grantors ought, it 
seems to me, just as much to have delayed the execution of this deed as 
the execution of the deed of the 5bh of September. As to the argument 
based on the improbability of the vendees converting themselves into 
mortgagees, it may have been that the predecessors in title of the defend- 
ants considered that it was unlikely that the plaintiffs would ever be 
able to redeem, and that the grantees would in any event gain the 
advantage of getting possession with the good will of the grantors. 
However this may be, I do not think that this matter can outweigh the 
other oiroumstances of the case. After careful consideration X have come 
to the conclusion that we ought to hold that at the time of the exe- 
cution of the deed of the 29bh of August, 1852, the parties to it intended 
that there should be an out and out sale of mauza Murlipur Phul 
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1911 tbab the deed of the 5tb of September following was the result 

March il. of a subsequent arrangement between the parties, and that therefore the 
““ suit was rightly dismissed by the court of first instance. In my 

opinion the language of the deeds themselves, and the surrounding 

[602] oiroumstanoes, So far from showing that it was the intention of 

S3 A. 68S=8 the parties on the 29th of August, 1851, merely to make the property 
A.h. J. 389 security for money lent, on the contrary show that the intention was 
^9 I. 0. 1013. there should be an out and out sale. The case of Balktshen Das v. 

W. H. Legge (1) was decided on the language of the documents and sur- 
rounding circumstances peculiar to that case, and for this reason cannot, 
1 think, be relied on in the present case. 

I would dismiss the appeal. 

Griffin, J. — The intention of the parties has to be gathered from 
the documents themselves, the circumstances attending their execution 
and also from the conduct of the parties. The reason usually assigned 
for the execution of deeds of conditional sale instead of ordinary mort- 
gages is that Muhammadans who abide strictly by the tenets of their 
religion object to receiving interest on money lent. The vendees in the 
present case, who are Muhammadans, have no such scruples, for on the 
same date, ?.c., 29th of August, 1852, the plaintiff or his predecessors in 
title executed a deed of mortgage bearing interest in favour of the vendees 
in respect of another property. The sale was complete or absolute on 
29th of August, 1852. The document in clear and unmistakeable terms 
indicates that it was a sale out and out. Mutation of names took place in 
respect of the property on 7th September, 1853, and ever since that date 
the vendees have remained as owners of the village. If it had been the 
intention of the plaintiff or his predecessors in title to execute only a 
mortgage-deed on the 29bh August, 1852, it is difficult bo imagine why 
they should have consented to execute an out and out sale-deed. That 
the agreement of the 5bh September, 1852| was the result of an after- 
thought is, in my opinion, indicated first, by the lapse of seven days since 
the date of the execution of the sale-deed, and further by the fact that in 
order to execute the agreement the plaintiff had to incur the further ex- 
pense of purchasing a fresh stamp-paper for Rs. 32. 

If it bad been the intention of the parties on the 5bh of September 
1852, that the sale-deed of the 29bb August of the same year should nob 
operate as a sale-deed, but that the defendants [603] were to remain 
in possession merely as mortgagees, the simplest and most direct 
methods for the plaintiff to adopt would have been on 5bh September, 
1852, to tear up the sale-deed and execute another document setting out 
the intention plainly and distinctly. 

I would therefore agree with the view taken by the learned Chief 
Justice. 

I would dismiss the appeal. 

TudbaLl, J. — I am fully in agreement with my learned colleagues 
in the view they have taken of the case. 

It is clearly a question of intention. On the 29bh of August, 1852 
two documents were executed, one an out and out sale of the property m 
question and another a simple mortgage-deed (bearing interest) of other 
property. The Muhammadan vendees, therefore, clearly bad no scruple 
in taking interest and in openly declaring this in writing. 


(1) (1899) 1. li. B. 22 All., 149. 
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If, therefore, the parties intended a mortgage in both eases, there 
was no reason why they should in the one ease have executed what on 
the faoe of it is an out and out sale deed. 

' The agreement to resell on payment of the purchase money was ex- 
ecuted seven days after (6bh September, 1862). There is no explanation 
of this delay. 

The witness, Narain, is one of the original vendors. He admits that 
Ilahi Bakhsh wished to purchase the property, but says that he was only 
willing to mortgage and that the two deeds were executed because Ilahi 
Bakhsh stated that as a Muhammadan he could not openly take interest. 
This statement is disproved by the simple mortgage deed of the 29bh of 
August, 1852. 

It is suggested at the bar that the Muhammadans wished to evade 
the usury laws which were then in force and forbade the taking of more 
than 12 per cent, interest. There is no material on record to indicate 
the profits of this village in 1852, and the resultant interest on the 
amount paid by the vendees. 

In regard to registration it has first to be noted that under the law, 
as it then stood, registration was not compulsory, and the sale was com- 
plete on the 29bh of August. 1852. Moreover, though the registration 
was delayed until May, 1853, even then the two documents were not 
registered together bub on separate dates. 

[604] On the evidence of Narain himself the sale deed up to the time 
of registration remained with the vendees and not with the vendors. It 
does not follow from the bare fact that the vendors banded it to the Sub- 
registrar in May, 1853, that it had till that date remained in their Cthe 
vendor's) hands. 

It is contended that the language used in the deed of agreement, 
where it sets forth the action which the vendors might take to enforce the 
agreement in case the vendees failed to carry out their promise, is a re- 
ference to the procedure which was then in force under Regulation I of 
1798 for the redemption of a mortgage, and clearly indicates the intention 
of the parties. In the first place I think the document has not been pro- 
perly translated. The word ‘and’ has no place in the original. In the 
next place the language would apply in a certain degree to a suit for speci- 
fic performance of contract. Bub in any case we have to look to the inten- 
tion of the parties at the time when the sale-deed of the 29tb of August, 
1852, was executed, and it is not possible to say from this language in the 
deed of the 5bb of September, 1852, that on the 29bh of August, 1852, the 
parties inbeeded a mortgage and not a sale. I would further point out 
that, though the vendors live in this very village and two settlements 
have taken place since the year 1852, they have never pub forward at such 
settlements a claim bo be recorded as mortgagors. The vendees have all 
along been recorded as full owners. The parties clearly understood what 
a mortgage was, including a mortgage by conditional sale, as is shown by 
the subsequent litigation (and its results) on the simple mortgage deed of 
the 29th of August, 1852. In my opinion there are not sufficient grounds 
for holding that the transaction entered into by the parties on the 29bb 
of August, 1852, was other than what it purported to bo on the face of 
the sale-deed of that date. The case is clearly distinguishable from the 
case of Balkishen Das v. Legge (1) and is similar to that of Bhagwan 
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Sahai v. Bhagwan Din (I); in faob, is a far stronger case than the latter 
in that there was an interval of seven days between the two documents. 
I would, therefore, dismiss the appeal. 

By the Court. — The appeal is dismissed. 

Appeal dismissed. 

33 605 (=8 A, L. J. 996=12 I. C. 93). 
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Before the Bonble Mr. H. G. Bichards, Chief Justice^ and Mr. Jusiioe 

Tudbali. 


Ganga Singh and others (Defendants) v. Chedi Lal 

AND OTHERS [Plaintiffs)* 

[24th July, 1911.] 

Pre empiion^Wojib ul-arz — Cvstoni — Eviuence^Nature of evidence required to esta- 
hltsh a cuHoni of pre-emption. 

TLe plaiotiOs claimetl a right, based upoD conbcaot or ouatom, to pre-empt 
a pale of zamindari property. The property was situate in one of the three 
mahaU of a village named Suram. The pUintiOa were not oo-abarere with the 
vendors in that mahal : the vendees were strangers. 

Id 1873 the village Suram consisted of a single mahal, and the village wajib* 
ul-arz of that dale contained the following reference to pre-emption :*—**ln 
future if any paittdar wishes to transfer his share by sale * * * to a stranger 

* * * first, the sharets in the patii Mias, then puifrdars in the f/iofe, and 

then digar pattidaian dch shall have a light to purchase. " 

In 1883 perfect partition took place, and the village was divided into three 
separate mabals. 

A fresh wajib-ul arz was drawn up for each of the new mahals, but in eaoh 
the provisions regarding pre-emption were copied verbaiim from the wajib ul*arz 
of 1873. 

iiifcMU that the plaintiQs had failed to establish any right of pie-emption 
based on contract ; { 2 ) that the oral evidence was worthless as supporting the 
custom set up by the plamtifis, and (3) that the evidence aQorded by the wa]ib- 
ul arzGS of 1873 and 1883 was quite insuiTiotent to establish the right oUimed by 
the plaintiffs, if such right was to be regarded as one based on an alleged 
custom. Daigaujan ::>iu(jh w. Kuika Snigh 1*2) lofecred to. Auscri Lull v. Rum 
bhiijan Lal 13) and Sardar Stngh v. IJaz Uusatu Khin (4) discussed. 

Observations by RiciiakdS, C. J., on the proper method for a Court to ap- 
proach the consideration of pre-emption suits based upon ouatom- 

[Fol 24 1. C. 271 ; Ref. 14 1. C. 308 ; 16 1. C. 64: 21 I. G. 432; 33 All. 27=30 I. C. 947: 
35 All. 478.3 

This wa« a suit for pre empfeioc of certain zamindari property situate 
in one of tbo mabals of the village of Suram, pargana Ouraiya. In 1873 
this village consisted of a single mabal and the wajib-ul-arz of that date 
contained the following rofeienco to pre-emption: —“In future if any patti- 
dar wishes to transfer his share by sale * * * to a stranger * * ^ 6rsti 
the shares in the patti khas, then tbo pattidars in the thok, and then 
digar pattidcran dth shall have a right to purchase.’' In 1883 perfect 
[606] partition took place and the village was divided into three 
mahals. Fresh wajib-ul-arz were framed, but in each the provisions 
as to pre-emption were copied verbaiim from tbo vsajib-ul-arz of 
1873. The plaintifis wore not oo-sharors in the mahal in which the 

• First Appeal No. 290 of 1910 from a dooroe of Banke Bihari Lal, SuboediaatG 
Judge Gt Mampuri, dated the 15tb oi September, 1910, 

(1) (1800) 1. L. E. 12 All. 387. (ft) (1906) I. L. B. 27 AU. 602. 

(2) (1899) 1. L. R. 22 AU. 1. (4) (1900) I. L. R. 28 All. 014. 
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proparfay sold was situated. The vendees ware strangers There was no 
reliable evidenoe outside the wajib ul arzos above referred to as to the 
existenoe of a right of pre-emption based either on contract or ou-toin. 
The Court of first instance (Subordinate Judge of Maiupuri), liowoveri 
decreed the plaintiffs*' claim on the basis of the wajib-ul arzes. The 
defendants thereupon appealed to the High Court. 

Babu Sarat Chandra Chaudkri (for Dr. Satis Ckan h a Banp-rjt)^ for 

the appellants. 

Mr. M. L. Agrawala (with him the Hon’bie Pandit Sundar Lai), for 
the respondents. 

Eichards, C. J. — This is an appeal in a suit for pre-emption. The 
admitted facts are as follows: —This property in question is situate in 
mauza Suram, pargana Oura'ya. In 1873, manza Suram const!. uted 
a single mabal. The wajib-ul arz of that date is produced and contains 

the following reference to pre-emption : — 

“In future if any paVidar wishes to transfer his share by sale . , 

to a stranger . . . , first the sharers in the patti khas, the pattidars in 

thok, and then digar pattidaran dth shall have the right bo purchase.” 

In the yQ^r 1883 perfect partition took place and mauza Suram was 
divided into three separate mehals. A copy of the wajib-ul-arz on parti- 
tion was copied out as the wajib-ul-arz for each of the new mabals. 

In the events which have happened, the plaintiffs are nob now oo- 
sbarers of the vendor, that is to say, they are not co-sharers in the same 
mabal, while the defendants a.e strangers. This view is, I think, sup- 
ported by abundant authority, and if it is correct, it follows in the present 
case that the custom of pre-emption which existed in 1873, is the same 
oustom which existed when this suit was instituted. 

Now what was the custom which existed in 1873 ? It was a 
oustom (leaving out immaterial preferential rights) for sharers in 
[607] the village bo pre-empt a against strangers. But in 1873 every 
sharer in the village must have been also a co-sharer with the vendor, be- 
cause the village was the one single mabal. It follows that there could 
never have been a custom of pre-emption in favour of persons who wore 
not co-sharers with the vendor. This is sufficient to dispose of the case, 
unless it can be contended that co-ownership was a matter of no import- 
ance. I think it could hardly be contended for a moment that mere resi- 
dence in the village would confer a right to pre-empt, or, that it was likely 
that such a oustom would have grown up. It is absolutely clear that 
possession of a share in the village was an essential condition. The wajib- 
ul-arz itself so provides. I cannot see why the possession of a share in 
the village was essential unless co-partnership with each other was also 
essential. Under the Muhammadan law from which customs of pre- 
emption are said to have been borrowed, partnership is the most import- 
ant fact. The importance of the existence of partnership between the 
pre-empbor and the vendor m pre-emption ca'^es of zamindari property 
was considered at great length and I think fully recognized by the five 
Judges who dooided the case of Dafganjan v. Kolka S.ngh ( . ), I pro- 
pose to quote at some length from the judgment in this oa«;o, because, 
if the existence of co ownership is essential or important in pre-emption, 
it should be borne in mind when considering the probability or improba- 
bility of the oxisbonoo of the oustom claimed by the plaintiff in the pre- 
sent oaso and the weight to be attached to the wajib-ul-arz as evidenoe 

(1) (1899) I. Ij. R. 92 All 1. 
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of ifc. Ab page 10, the Chief .lusbioe says: — “The most essential fea- 
ture of the co-paroenary body is the joint and several responsibility 
of the CO- sharers for the payment of the Government revenue assess- 
ed on the mahal, coupled, in oases of zamindari tenure, with the 
holding and management of the whole of the lands of the mahal by 
33 A. 605=8 all the oo-sharers in common. It is for the mabal for * the local 

area held under a separate engagement for the payment of the land 
revenue,' not for a village or other local area not being a mahal, that 
the settlement officer frames the wajib-ul arz. It is meant as a re- 
cord of the contracts, or customs of the co-sharers of the mahal. [608] 
This being its object, it is prima facie unlikely to include any con- 
tract or custom which is absolutely independent of the continuance of the 
mabal as a fiscal and proprietary unit or of the coparcenary body for which 
it is framed. Next, what is pre-emption ? It is a right very closely con- 
nected With the objects of the coparcenary system. Its essential purpose 
is the exclusion of strangers from the co-parcenary body and the main- 
tenance of the existing proprietary body throughout all changes of owner- 
ship. It thus prima facie implies that the coparceners desire to preserve 
and not to destroy their mutual oonneotion, and is prima facie inapplic- 
able after that connection has been served by a perfect partition.'^ 

Again ab page 12 the Chief Justice quotes from the case of Moice Sdh 
V. Mu^sumot Goklee (l) : — " Now, an essential condition of the existence 
of a right of pre-emption is that the parties claiming such a right 
shall bo coparceners in the same estate as those against whom the claim 
is made, a relation between the parties which is extinguished by the very 
operation of partition and the separate proprietorship thereby established.** 
The learned Chief Justice adds : —“1 infer that the wajib-ul-arz in that 
case confined the right of pre-emption to coparceners of the vendor,” and 
it may bo urgued that the very question we have in this case to decide 
is whether or not the wajib-ul arz in the present case confines the right 
of pre-emption to oo-parceners of the vendor. 

Practically speaking, the two wajib-ul-arzes of 1873 and 1883 are the 
only ovi lenoo of the existence of rights of pre-emption in the village or 
mabal. 


The oral evidence is quite worthless as supporting the particular 
custom claimed by the plaintiffs. The learned Subordinate Judge decided 
in favour of the plaintiff’s and decreed the suit. The defendants appeal. 

The question is, have the plaintiffs a right of pre-emption based either 
on contract or on custom ? It seems to mo absolutely clear that the plain- 
tiffs have no riglit based on contract. If any right of pre-emption existed 
other than a right based on custom, such right must exist by virtue of a 
contract, the ovidenco of which is the partition wajib-ul-arz of 1883, bub 
the plaintiff’s [609] cannot roly upon this wajib-ul-arz as a contract. 
They wore no parties to it. The wajib-ul-arz of 1883 in question is the 
wajib-ul-arz for mabal Bibari Lai, in which the plaintiffs arc not co-sharors 
and have no concern. If the entry in the wajib-ul-arz of 1883 is a record 
of contract the contract was between the co-sharers in mabal Bibari Lai. 

In my judgment the oa-o of the plaintiffs must fail unless they can 
establish the exi'^tence of a custom giving them a right of pre-emption not- 
withstanding that they are not oo-sbarers of the vendors. 


a) s. D. A. N. W, P. 1861 Vol. I. p 506. 
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I wish to say a few words as to what I consider as a general rule is 
the proper method for the court to approach the consideration of pre-emp- 
tion suits based on oastom> because I think that the neglect of such 
method has led to much confusion and supposed conflict of judicial deci- 
sions. 1 think the same cause also has led the Courts into attempting to 
draw, what, with great respect, I must call almost ridiculous distinctions 
between different wajib-ul-arzes, particularly when regard is had to the 
circumstances under which such documents were prepared and the class 
of persons who prepared them. 

In pre-emption oases based on custom the proper issue ought to be 
“does the custom alleged by the plaintiff pre-emptor exist." The onus lies 
on the plaintiff, and be must establish his oa'=e by the production of 
sufficient evidence. The proper issue is not what is the true construotion 
of this or that wajib-ul-arz. No doubt it is quite true that the court will 
have to consider, amongst other things, the language of the wajib-ul-arz 
when that document is adduced in evidence. But the fact that the court 
has to consider the language of the wajib-ul-arz does not make the con- 
struction of the wajib-ul-arz the real issue, or the equivalent of the real 
issue in the case. This is nob a mere verbal distinction. It is a real dis- 
tinction, which, I think, ought to bo carefully borne in mind. I am speak- 
ing, be it remembered, of oases of pre-emption based on custom. In oases 
based on contract the considerations may be quite different. 

To continue. After considering the evidence, (whether such evidence 
consist solely of the wajib-ul-arz, or partly of the wajib-ul-arz and 
partly of other evidence), it is the duty of the [610] Court to come 
bo a conclusion whether the fact of the existence of the custom is 
“proved,’’ “disproved" or “not proved." 1 am using these expressions with 
the meaning given to them by section 3 of the Evidence Act. If the fact 
is proved, the plaintiff is of course entitled to a decree. If it is disproved, 
or nob proved, the plaintiff’s case fails. 

During the argument numerous decisions were referred to, and the 
case has bo» n presented to us as of considerable difficulty. It seems to 
mo, how‘".v6r, that if wo are at liberty to apply the simple and elementary 
rules which I have mentioned above, all difficulty quickly disappears. As 
I said before, the evidence in the present case must bo treated as consisting 
of the two wajib ul-arzes, which are verbatim copies of each other. I am 
clearly of opinion that partition does nob abrogate or cause an existing 
onstom of pre-emption to cease bo exist. The custom continues after 
partition, unless the co-sharers in each new mabal enter into a new ar- 
rangement between themselves. It might perhaps be open to the oo- shar- 
ers in one mahal to make a oontraot with the co-sharers in the other 
mahals. But this would be an unusual contract, and it would require 
clear evidonoo bo prove it, This, with all respect, I think, is nob the ques- 
tion. The question is, are we reasonably satisfied upon the evidence that 
the oustonn claimed by the plaintiffs exists ? The w i jib-ul-arz is nob the 
custom. It is evidence of the custom, and in considering the wajib-ul-arz 
we are entitled to consider the condition of the village at the time the 
reoerd was made, the possibility, or imi ossibility, the probability, or impro- 
bability of such a custom then existing, and whether or nob the officer who 
prepared the wajib-ul-arz was really recording the custom claimed. Again, 
at page 28 the Chief Justice says : — “ We are inberprobiug and applying 
a paitioular custom of which the plaintiff claims the benefit. In consider- 
ing who is entitled bo the benefit of a custom it is essential to see who are 
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the persons among whom it has in fact habitually prevailed. It oannot be 
claimed by anyone who is not a member of the class thus determined. Now 
there can be no doubt as to what was the class of persons who at the time 
when the wajib-ul-arz was framed, habitually exercised the right of pre- 
emption by virtue of the custom. They were the co-sharers of the undivided 
mabal which [611] the village Sarai Sitan then formed and no others. There 
was no distinction between shareholders in the village and oo-sharersof the 
entire village, there was only a single class of co-sharers. That is the only 
class among whom the custom actually prevailed, and to whom therefore 
the right belonged. It is now sought to apply the custom for the benefit 
of tbo plaintiff, who stands in a totally different relation to the village, to 
the vendor, and to the property sold. He is not a co-sharer of the entire 
village. Ho is not a member of the class who exercised the right of pre- 
emption at the time when the custom was recorded. He is a member of 
a class which only came into existence through the putition, persons who 
have shares in a particular sub-division of the village. Ho is nob even a 
co-sharor of the vendor. To allow him to pre-empt under the old wajib- 
ul-arz would bo, in my opinion, bo change the custom while professing to 
apply it.” The other Judges appear to have agreed with the learned 
Chief Justice. Knox, J., says : — " I concur in all that the learned Chief 
Justice has written.” 

It scorns to me that, the more unusual a custom or usage is, the 
stricter ought to be the proof of its existence, and that this applies to 
customs or usages of pre-emption just as much as to any other custom or 
usage. If tho custom claimed is of a common or usual nature, the wajib- 
ul arz may be sulTioient proof and justify the court in coming to the 
conclusion that the custom exists. If the particular right of pre-emption 
claimed is of au unusual nature, the wajib-ul-arz may be almost worthless 
as evidonco or qiiibe in^uffioiont to prove the existence of tho custom. In 
the pre«^ont case, 1 think that tho custom claimed by the plaintiffs is of an 
unusual nature, and in support of this view I refer to tho passages which 
I have quoted above aud adopt what tho learned Chief Justice has said on 
tho importance of co-ownership in pre-emption. If this vexed question of 
pre-emption in tho province of Agra is to be settled by legislation (and I 
hopo lb may bo), I doubt very much whether any authority who would 
bo likely to bo consulted would suggest the propriety of giving a right of 
pre-emption to persons who wore not co-sharers in the mabal. Tho ex- 
pression pattviar deh in the wajib-ul-arz of 1873 clearly applied to co- 
ownors, but, [613] even assuming for the purposes of argument that the 
expression strictly construed means simply " sharer in tho village ” and 
nob ” co-sharor in the village ”, nevertheless, after taking into considera- 
tion tho time and circumstances under which the wajib-ul-arz was prepar- 
ed and the constitution of the village, so far from believing that the cus- 
tom claimed by the plaintiff existed, I believe that it did not exist. I am 
certainly quite unable to say that the oxistence of the custom has been 
proved. 

Tho only ovidenco produced, viz. the wajib-ul-arz, does not convince 
me. Tho learned counsel for the respondents has referred to a number of 
authorities, and amongst them the case of Auseri Lai v. Lai Bam Bhajan 
Lai (1) aud tho case of Sardar Sino^ v. Ijaz Husain Khan (2). 

The fir^^t of those cases was a first appeal and the court had to find on 
tho question of fact. Tho terms of the record in tbo wajib-til-arz were 

(I) (1905) 1. Tj. R. 27 All. 603. (2) (1906) I. L. R. 28 AU. 684. 
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very similar fco the present ease. Stanley, O. J., held that the sharer in 
the village ^ho -was not a oo-sharer with the vendor, had a right of pre- 
emption. At page 610, BURKITT, J., says ; — “ Having had an opportunity 
of perusing the judgment of the learned Chief Justice, I have oome 
(though not without some hesitation) to the conclusion that his decision 
as to the meaning to be given to the words mauza or deh when used in a 
wajib*ul-arz is correct.” Later on he says : — " I have no doubt that in a 
large number o! cases the word deht or mauza or gaon crept into the new 
wajib-ul-arz through the ignorance or carelessness of the settlement 
officer’s mubarrir when copying the wajib-ul-arz of the parent mauza.” 
Stanley, C. J., at page 609 says : — “ Finding then no ambiguity whatever 
in the berms of the new wajib-ul-arz, it appears to me that the court is bound 
to construe them according to the plain sense of the words used, and that 
we ought nob to put a construction contrary to the plain sense in view of 
anything dehors the documents.” It seems bo me, with all respect, that this 
was not the correct way of considering the question. Does it nob 
appear as if BURKITT, J., was finding in favour of the existence of the 
custom (a question of fact) on evidence which he considered of no 
weight or value whatever. If the view taken by Stanley, C. J., be 
[613] correct, the result might be that the Court, tying itself down to 
particular words used by an ignorant or careless mubarrir, would find in 
favour of the existence of an unusual and unnatural custom which it was 
perfectly certain never existed at ail, unless it shut its eyes bo all other 
considerations save the actual words in the wajib-ul-arz. 

In my opinion both the cases relied on are contrary to the view taken 
by the entire Bench which decided the case of Dalganjan Singh v. Kalka 
Singh. In the present case, I think that the learned Subordinate Judge 
was wrong under the circumstances in thinking that there could be a new 
custom or any variation of the custom after the partition, and that he 
ought to have applied his mind bo considering what was the custom record- 
ed in the year 1873, and whether or nob the custom that was then 
recorded was a custom which entitled a person who was not a co-sharer 
with the vendor bo pre-empt in the case of a sale by one of the co-sharers 
in the village Had he done so, and considered the great improbabilty, if 
not impossibility, of such a custom over having existed ; if he had taken 
into consideration that the record in the wajib-ul-arz must have been the 
result of instructions given by the co-sharers to the officer on matters 
concerning their coparcenary right?, I think it very improbable that he 
would have come to the conclusion that the plaintiff had proved the 
existence of the custom he claimed. 

The learned Subordinate Judge might fairly have come to the con- 
clusion that a custom of pre-emption existed among the co-sbarers, bub 
not the custom claimed by the plaintiffs, that is to say, a cu'^tom giving 
a right to a person who was neither a co-sharer with the vendor nor in 
the mahal. I have already given my reasons for 1 olding that the plaintiff 
cannot succeed on the basis of contract. I would allow tho appeal. 

Tudball, j. — I fully agree with the learned Chief Justice. The 
platnbiffs claim the right to pre-empt, though at the date of the sale in 
question they had no share in themabal, and were therefore not co-sharers 
with the vendor therein. If the claim be based on contract, then their suit 
fails for the reasons given by my learned colleague. If bhoir claim 
be based on custom, then the custom put forward is one under 
which a person owning 'a share in a [614] separate mahal, (that 
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1911 ^ separate aud distinct portion oC a yillage wbiob oonsists 

JuiiT 24. of several mahals), and who is not a member of the co-paroenary 

body to which the vendor belongs and is therefore not a co-sharer 

iPPELiiATE the latter, has a right bo pre-empt because the vendor has 

‘ transferred his share to one who previously owned no share in any of the 
33 A. 605=8 mahals in the village. In other words, the plaintiffs say : — “ Though we 
A. L, J. 998 are not co-owners with the vendor, still we own a share in one of the 
=12 1, C. 98. mabals in the village and the custom gives us a right to pre-empt.” To 

establish his custom they produce the wajib-ul-arz of 1873. a document 
drawn op prior to partition and which for the purposes of this judgment I 
assume to contain the relation of an existing custom. That custom was 
one under which a member of an undivided coparcenary body could pre- 
empt if any member of that body sold bis share to a stranger. The object 
of the custom was clearly to prevent the introduction of an outsider into 
the coparcenary body. Such a stranger might be very unwelcome to the 
other membois. But this is nob the custom which the present plaintiffs 
now pub forward. The original coparcenary body has split up into several 
distinct and separate such bodies, no one of which has any further connec- 
tion or concern, in any way, with any of the others. The words *'paUidar 
deh ” wore used in the wajib-ul-arz of 1873 at a time when there was only 
one mahal. It does not follow that the courts must on the bare meaning 


of those words throw on one side and entirely leave out of consideration 
that co oxu7icrsh'P which was at the root of the custom itself. The custom, 
as re-corded in 1873, did nob and could nob refer to the state of affairs as 
they now are, when there are pacudars in the village who are nob co- 
owners in a great part of the village with each other. The record of the 

custom in I'sTd must bo read in the light of the then existing state of 

affairs in order that its true moaning may bo grasped. The objoob of the 
custom, the cause of its growth and existence must al«o bo kept in view. 
Paying regard bo all those points it is clear bo my mind that the document 
in que-tion does nob prove the custom which is now put forward by the 
plaintiffs. 

Turning now to the wajib-ul-arz of 1883, drawn up at partition for 
this mahal, wo find that it is merely a verbatim copy [615] of the old 

one of 1873. If it is not a record of an agreement between the oo- 

sharors of this mahal, it must bo the record of a custom existing among 
the oo-sharors of the mahal which had only just come into existence and 
in which no now custom could possibly have sprung up. The wajib-ul-arz, 
it must be noted, is drawn up, not for a village, but for a mahal, and is 
supposed bo set forth custom obtaining among the co-sharers therein. If 
it be taken that it related bo the old custom which bad previously existed, 
and which was nob nacjssarily destroyed by the partition, we are again 
mob with the diffioulby that the old oustom contemplated the existence of 
co-owuorship between the vendor and the pro-emptor. In the present 
cirourastauces that co-ownorship does not exist. Muhammadan law gives 
the right of pro-ompbion, first of all, to shafi i'sharikt then to shafl-*^’ 
khalit and, lastly, bo shafi-i-jar. It originally applied to small plots 
of land and houses. In this country it has been extended to zamindari 
estates, but never on the ground of vicinage alone. Where two oo*sharers 
of such an estate have perfectly partitioned bhoir shares so as to entirely 
put an cud bo oo-owuership in every way, it has been disbinobly ruled 
more than once that under the Muhammadan law the right of pre emption 
is Joib ; because after such a partition noitbor can be a shafi'irsharik or a 
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shafi-i-khalit ; and vicinage alone in such oases gives no right) of pre- 
emption. It is worthy of note that oo- ownership in Muhammadan law July 24. 
gives a prior right of pre-emption, and the customs which have sprung up -~ 
among Hindus as well, in the ease of such estates, have always bad as 

their basis the existence of oo-ownership among those persons to whom ‘ 

the custom applies. Of course it is conceivable that a custom of pre- 83 A. 605= 

emption might possibly spring up among the separate owners of separate 8 A. L. J. 996 

mahals or separate villages for soma special reason. It would be an C. 98. 

unusual and extraordinary custom, and the person alleging it would have 

to prove it by clear, cogent and convincing evidence. A wajib-ul-arz is 

not conclusive evidence of any custom, and where a plaintiff puts 

forward such an unusual custom and cannot point to a single instance 

of its exercise within the memory or knowledge of man, the court 

will be justihad in holding that the plaintiff has not proved the 

custom. In the case of an unusual and extraordinary £61 6J custom 

(other than that of pre-emption) in which no instances are proved of 

the exercise thereof, the courts have hesitated to hold that a custom 

is proved by the bare production of one or more wajib-ul-arzes ; and I 

can see no reason why the same rule should not apply to the very unusual 

and extraordinary custom which is now put forward in this case, under 

which a plaintiff who is not a co-sharer in the mahal and is not a co-owner 

with the vendor in anything, claims a right to prevent a man selling his 

property to whomsoever he pleases. The clear issue is the existence or 

non-existence of this unusual custom. Can the plaintiff be said to have 

proved it by a wajih-ul-arz drawn up when the state of the village was 

very different to what it now is, and when oo-ownership in one unit, 

namely, the mahal, existed and all pattidara t deh were co-owners with 

each other which they now are not. In my opinion such evidence is not 

only insuffioient but does not in the least go to establish the custom which 

is now put forward. I would, therefore, allow the appeal. 

By this Court: — The order of the Court is that we allow the appeal, 
set aside the decree of the court below, and dismiss the plaintiffs’ claim 
with costs. 

Appeal allowed. 


33 A. 616 (=8 A. L. J. 636=10 1. C. 476). 

APPELLATE CIVIL. 

Before the Honhle Mr. H. Q. BicHardst Chief Justice and 

Mr. Justice Tudball. 


Muhammad Sadiq (Defendant) v. Abdul Majid (Plaintiff) and 

Musammat Hakiman (Defendant)."^ 

[2ad May, 1911,] 

Act No. IX oj 190? {Itulian Limitation Act), section 8 — Limitation — Amendment of 
plaint after expiry of litnitation'^Huit for pre-emption— Z amindari property— In- 
correct statement of extent of share claimed. 

In a Buifc foe pre-emption under the Muhammadan law o! a zamindari share 
it waa found that tho neoosBary ooaditions of the Muhammadan law had been 
fulfilled; but, there being some djubt as bo the exact share sold, the plaintif! had 
speoified it in hts plaint as 16 biswan.sis, whoa in fact it amounted to 17 biswan- 

* Second Appeal No. 605 of 1910 from decree of A. W. R Cole, Distriot Judge of 
Moradabad, dated the 17 th of April, 1910, confirming a decree of Muhammad Sham* 
BUddin, Munsif of Nagina, dated the 14th of April, 190J. 
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sis. Held that it was within the oompetenoo of the ooutt to allow the plaintifi 
to amend hia plaint so as to olaim the larger share, even after the period of limi- 
tation for the euit had expired. 

[Dist; 36 All. 370; 01 1- 0. 29; Ref; 66 I. C. 208=20 A. L. J. 159; Rel: 79 I. 0 287=50 
Cal. 878=27 C- W. N. 1007;] 

The facts of this case were as follows: — 

Odo Musammat Hakiman sold certain zamindari property to Mu- 
hammad Sadiq on the l6th of December, 1907. The price [617] settled 
was Rs. 1,800. The property sold consisted of a 17 biswansi share, 
2 biswansis of which had come to the vendor by inheritance from her 
daughter. The plaintiff made the talab at the time, but made the 
demand with reference to 15 biswansis only which he believed at the time 
was the entire share that Hakiman could dispose of. He filed the suit on 
the last day allowed by the law of limitation, but having found out his 
mistake as to the extent of the share sold, he applied for amendment of 
the plaint. His application was allowed and he was granted leave to sue 
for the entire 17 biswansis, but when the application was granted the 
period of limitation for the suit bad expiied. The Courts below, however, 
decreed the claim. The defendant vendee appealed. 

Mr. Muhammad Ishaq Khan, for the appellants : — 

According to Muhammadan law the plaintiff ought to have claimed 
the entire property sold. His demand was ineffective. Disabilities which 
saved limitation In ordinary cases did not apply to pre-emption suits. 
Section 8 of the Limitation Act (IX. of 1908) was clear on the point. See 
also Durya Singh v. Bishcshar Dayal (1). Even if the plaintiff did not 
know the exact amount of the share owned by the vendor that was no 
excuse. 

Maulvi Gulam Mujtaha^ for the respondents : — 

The plaintiff purported to claim the entire share sold. The Court to 
which application for amendment was made was the proper Court to 
consider the question. It was too late to question it now. Section l07, 
clause 2 of the Civil Procedure Code gave now powers to appellate Courts. 
The Court oxeioised its discretion, and there was no reason to call it in 
question. Ham Lai v. Barrison (2), Khem Karan v. Bar Dayal (3) and 
The New Fleming SpinnUig & Weaving Co. v. Kessowji Naik (4) were re- 
ferred to. The amendment having boon granted related back to the time 
of filing the suit. 

Mr. Muhammad Ishaq Khan replied. 


Richards, C. J. and Tudball, J.: — This appeal arises out of a suit 
for pro-emi^bion of certain zamindari property based on Muhammadan law. 
The dclendanb, T^Iu^ammab Hakiman, sold [6183 the property to the appel- 
lant, Muhammad Sadiq, on the 16th of December, 1907. The sale-deed 
was duly executed and registered, and it set forth that the share sold was 
in or about a 24 biswansi share. As a matter of fact, the share which the 
Musammab had was a 17 biswansi share, and this has been decided in the 
suit brought against her and her vendee by the other oo-sbarers. The plain- 
tiff when ho instituted his suit only claimed a 15 biswansi share, alleging 
that that was the share which the vendor had actually sold. Tbe suit was 
instituted on tbe last day of limitation. Afterwards the plaintiff came to 
understand that the real share sold was, as we have said before, a 17 bis- 
wansi share, and accordingly he was allowed to amend tbe plaint by 


(1) (isys) I. L. R. 24 All. 218. (3) USSlj 1. L. B. 4 All. 37. 

(2) (1880) 1 L. R. 2 All (1) (1885) I. h. 11. 9 Bom. 373. 
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olaimiDg a 17 biswansi share instead of a 15 biswansi share. The hrst 
Court found that the formalities necessary under the Muhammadan law 
had been duly performed and the lower appellate Court accepted the End- 
ing. The plaintiff’s suit was accordingly decreed. 

In appeal it has been urged that the amendment was an amendment 
which ought not and could not have been made having regard to the 
provisions of the Limitation Act, and, secondly, that the Courts below 
were wrong in holding that the preliminaries required by the Muhamma- 
dan law had been fulfilled. The Courts are allowed by the Code ample 
power to amend, and we are slow to interfere with any amendment which 
the lower Courts have power to make, and which they in the exercise of 
discretion have made. We think, however, that no Court would have 
power to allow a new cause of action to be introduced into a plaint after 
that cause of action had become barred by limitation. The real question 
in the present appeal is whether or not we are hound to regard the amend- 
ment which was made, namely, to allow the plaintiff to claim 17 
biswansis instead of 15 biswansis, as the introduction of a now cause of 
action, or whether it may be regarded as a correction of the description of 
the property. 

With regard to the due performance of the formalities of the Muham- 
madan law, the evidence, which was believed by both the Courts below, 
was to the effect that the vendee informed the plaintiff in the present 
suit that he had purchased the “ share of C619] Musammat Hakiman.’* 
There was no specification of exactly what the share was, and the plain- 
tiff at once said without waiting to ask any questions that he claimed 
his right to pre-empt. We think that the Courts below were entitled on 
this evidence to hold that the formalities had been fulfilled. Of course 
the demand was made in the presence of witnesses. 

There was a great deal of confusion as to what was in fact the actual 
share of the Musammat. We have already pointed out that although she 
purported to sell a share equal to about 24 biswansis, her real share was 
17 biswansis. After consideration we have come to the conclusion that 
the amendment in this case may be looked upon as a correction of the 
description of the property. Looked upon in this light it was an amend- 
ment which the Court below was entitled to make ; and if it was an 
amendment which the Court was entitled bo make, we think that limita- 
tion must be reckoned as from the date of the presentation of the plaint, 
as explained by section 3. We accordingly dismiss the appeal with costs. 

Appeal dismissed. 


83 A. 619 (=8 A. L. J. 640=10 I. 0. 564). 

APPELLATE CIVIL. 

Before Mr. Justice Karamat Husain and Mr. Justice Ohamier. 


BaIiDEo Singh and others {Plaintiffs) v. JugaTj Kishore 

AND OTHi'.RS (Defendants).^ 

[3rd May, 1911.] 

Easement^Flou) of water — Natural chanyiel — Dutij of owner of land ihronah which a 
natural channel runs. 


Second Appeal No. o! 1909 from a decree of Muhammad Air, District 
.Judge of Mirzapur, dated the 2nd of June. 1908, confirming a decree of Amiad-ul-lah 
Bubordinate Judge of Mirzapur, dated the 13th of March, 1908. 
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The owaec ot laad through which a rivet or other natural channel flows is 
bound, within certain limit's, as between himself and other riparian owners, not 
to do anything which shall obstruct the flow of the water or materially interfere 
with their tights. But such owner is nob bound to keep the ohannol clear so 
that the amount of water that can pass down it may not bo diminished. 

The facbs of this ca^e wore as follows : —The parties were zamindars 
of adjoining villages. The drainage water from some neighbouring hills 
flowed through three natural channels which joined each other at a 
point situate within the plaintiffs’ villages. From this point the water 
flowed through a natural channel running through the defendants’ villages 
and on to a streamlet further down. At some previous time the water from 
the [620] above-mentioned point used also to flow through a natural 
channel, named the Deosia channel, which ran through the plaintiffs’ vil- 
lages, but which had become silted up in course of time. The defendants 
built an embankment which obstruct’d the flowing of the water through 
their villages on to the streamlet. The water, therefore, accumulated in 
and flooded the plaintiffs’ villages causing groat damage The plaintiffs 
brought a suit for the removal of the embankment and other reliefs. The 
lower Appellate Court came to the findings that the embankment was not 
an entirely new construction, and that the inundation of the plaintiffs’ 
villages was due as much to the silting up of the channel of tho Deosia 
drain as to tho existence of tho embankment ; and the suit was dismissed. 
The plaintiffs appealed. 

Mr. M. L. Agarwala (with Mun'^hi Kalindi Prasad), for the appel- 
lant : — 

It is my natural right to have tho water flow down as it does. If 
tho gradual silting up of one natural channel has diverted the course of 
the water into another natural channel then I am entitled to have the 
water flow down this second channel a*^ it now docs. Illustration (^) of sec- 
tion 7, clau-^e (6\ of tiio Easements Act applies to this case. The plaintiffs’ 
villages are on a higher level than those of the defendants'; and the ruling 
in Imam AH v. Forest Mnndul (1) fully applies to the present case. I also 
relay on Abhil Uakim v. GonesH Dutt (2). It is not necessary for me to 
show exactly what share each defendant had in causing tho obstruction, 
nor the exact extent to which tho enbankmont built by the defendant has 
caused an ob-truction ; Tho7pe v. Brumfitt (.3). It was no part of the 
plaintiffs’ duty to keep clear the Deosia channel against the process of 
gradual silting up. They are in no way responsible if a natural channel 
ceases to exist owing to natural caues. 

Munshi Gokut Prasad (with Maulvi Ghulam M^jtaba), for the 

respondents. 

It was not the case of the plaintiffs, as set out in their pleadings, 
that the natural channel through Deosia had silted [621] up. It is for the 
plaintiffs, when there is a passage on their own land, to see that it is kept 
clear and that the burden is nob thrown entirely on another person’s land. 
Tho plaintiff*' cannot by their own omis=:ion to clear the Deosia channel 
cast an additional burden on the defendants. They may clear it or allow 
it to silt up just as they please as long as they do nob, by their omissioni 
cause detriment to the defendants’ land. Illustration (/*) to section 7 of the 
Easements Act is not applicable. Hero the claim is to allow the water to 
flow out of the plaintiff’s land and not within it as contemplated in that 
illustration. Thoca'^oin I. U. B. 8 Calcutta is distinguishable. Tber e_t^ 

(li I. Li. H a C.1.1 169. (^) (1373) 8 Oh. App. 650 (656). 

(•2) (1895) I. L. R. 12 Oal. 323. 
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dofondanfis had stopped up all the passages for flow. In the case in 8 
Obanoery appeals the question, so far as it is material to the present case, 
was whether it was necessary for the plaintiff to show which of the 
defendants had caused the damage aud to what extent. That is not 
the question in this oa^e. Here the question is, to what extent has the 
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joint action of the defendants caused an infriiigement of the plaintiffs’ 88 A. 6l9«s8 
rights. 

Mr. M. h. Agarwala, in reply : — Illustration (fc) does apply. The ' " 

defendants* action has altered the quantity and the force of the water flow- 


ing through my lands. 


Chamier, .T. — This was a suit by the appellants to have a handh 
removed which had been built by the respondents, for a perpetual injunc- 
tion restraining the respondents from building a h incZIt at the place in 
question, and for damages. 

South of the villages of the parties is some high ground, the drainage 
from which passes first by several natural channels through four of the 
appellants’ villages. From a point north of the appellants’ village Sarkohi, 
the drainage pa'ses on in one natural channel to the appellants’ village 
Dobri. Further north again this channel branches out into channels, one 
running east to the place where the handh in question has been erected at 
a point marked “ T ” in the map and the other running north and ultima- 
tely falling into the Viarhai naili. Tho latter channel for a part of its 
course is known as the Deosia channel or drain, and it seems that an 


arm runs out of it eastward and joins the other channels somewhere 
near the point “ T ” w’hioh is in the respondents’ village. The appellants 
sav that tho respondents in Katik C622] 1312 Fasli, built a new b^n^h at 
" T," which so blocked the natural drainage as bo cause the appellants* 
village Dobri to be iniindated. The respondents’ case was that the handh 
in question is an old handh, that the drainage passes away from the appel- 
lants* villages through the Deosia channel ; that the appellants have 
blocked up this channel, thereby interfeiing with the natural drainage, 
and that the r0«^pondeabs have caused no damage to the appellants. 

The findings of the first court are clear enough. It finds that the 
handh in question is an old one and caused no damage bo the appellants’ 
land; that the appellants blocked up the Deosia drain and have them- 
selves to thank for the inundation of their fields. 


On appeal tho District Judge said : — “ If any inundation of the Dobri 
lands did bake place, it must have been due as much to the blocking up of 
Deo'^ia drain either by silting up or artificial mcan^. As to the existence 
of the handh at ‘ T I am of opinion, therefore, that it is not satisfactorily 
proved tViat the inundation of the plaintiffs’ lands was caused solely by 
tho handh at * T ’, and therefore the defendants are not responsible for 
any loss which may have boon suffered by tho plaintiffs, apart from the 
fact (sic) whether the handh in dispute was old or now.” 

Dater on ho says : — “I am bhoroforo of opinion that the handh in 
dispute is nob proved to bo an entirely now coustruct'on, and supposing 
it to bo now, it is not proved that the inundation of tho plaintiffs’ land« 
was duo entirely to tho oxi^^tenco of the handh in dispute.” 

Tho words ” cith'r hy silting up ” in tho firsfc finding rob it of any 
value that it might otherwise have possessed. We a^^kod counsel for the 
respondents whether ho could produce any authority for the proposition 
that tho appellants are hound to keep the Deosia ohannol clear. Ho was 
unable to do so. What is called tho Deosia channel is a natural nob an 
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artificial obannel and I know of no authority for the proposition, that the 
owner of land through which a river or other natural channel flows 
is bound to clear it out frocn time to time so that the amount 
of water that can pass down it may not be diminished. Such an 
[623] owner is bound within certain limits as between himself and other 
riparian owners not to do anything which shall obstruct the flow of the 
water or materially interfere with their rights. If from natural causes a 
river or channel passing through A'$ land silts up, with the result that 
more water is thrown into another river or channel running through B’s 
land, and B blocks the river or channel on his land so as to throw the 
water back on to and flood J. s land, A cannot be hold to have contributed 
to this result, it all that can be said of him is that he has not kept the 
river or channel on his land clear. A is not responsible for the silting up 
of the channel on his land. If after the river or channel flowing through 
A*s land has silted up, B blocks up the river or channel flowing through 
his land with the result that A's land is inundated, the result must be 
regarded as being due to B*s action alone and B ie prima faoie liable for 
the consequences, though be may show that he has acquired a right to 
block up the channel partly. In nay opinion, therefore, the first finding 
of the District Judge does not enable us to dispose of this appeal. There 
should also be a fresh finding on the question whether the bandh is new 
or old, I would remit the case to the lower appellate court for fresh 
findings upon the second and third issues framed by the first courb. 

Kabamat Husain. J. — I agree. 

By the Court -The order of the court is that the case be remitted 
to the lower appellate court (or fre-h findings upon the second and third 
issues framed by the first court. Ten days will be allowed for objections 

on return of the finding. . 

The lower appellate court will take such additional evidence as the 

parties may adduce. . _ 

Issues remUtea. 


33 fl. 624 (=8 A .L. J 688=12 I. 0. 83=12 Cp. L J 430). 

[624] REVISIONAD CRIMINAL. 

Before Mt. Justice Tudbo.ll. 

Empekor V. Fakhb-ud-dis Khan.* 

[7th May. 1911.] 

Cnmijujl Procrdiirc Code, section 1 25 — to keep the pcnce^-Caucellaiion of bond. 
— J’flK’tf/' of yiagisiioic to sParf nccused to jail. 

Under sootion 125 ol the Dodo of Criminal Ptooodure a Diabriot 
may o^nool a bond foe ^ood behwiour, but ho ia nut oompatent to aena 
person whosa bond is bo oancoUed to jail. 

One Fakhr-ud'diu Khan wa'^ called upon by a Magistrate of the first 
class to show cause under cecbioa 107 of the Code of Criminal Procedure. 
After due inquiry the Magistrate ordered him to file a bond with one 
surety to keep the peace for a certain period. He filed the bond r^uire , 
and it was accepted by tbo Magi-^trato. Sub'-equontly the Dis no 
Magi‘=brato, being of opinion that tbo person who stood ^ 

unfit, in that ho could exercise no cfTectivo su porvision over Fakbr-ud-am 

• Criminal Rovigion No IfiO of 19' I from an order of P. U. Allen, Dietriot Magis- 
trate of Bareilly, dated the 20tb of March 1911. 


418 


BMPEBOB V. PAKaR-DD-DIN KHAN 33 All. 628 

KhaOt proceeded bo cancel the bond and remtbted Faklir>ud-din bo jail 
unbU such time as he should furnish a bond with a sabisfacbory sureby. 

Againsb bhis order Fakhr-ud-din applied in revision bo the High Courb. 

Babu Sital Prasad Ghoih, for the applioanb. 

Seoblon 125 of bhe Code of Criminal Procedure doos nob waranb an 
order like bhab passed by bhe Uisbriob Magisbiabo. His power was confined 
to the mere cancelling of the bond. He should nob have passed such an 
order. Applioanb had bo remain in jail for a foibnighb as ha was not 
supplied with a copy of the order earlier and could nob file a revision 
before. 

The Government Advocate (Mr. A. E. Rijves)^ for bhe Crown, was 
heard in reply. 

TudbaIjIi, J. — The applicant, Fakhr-ud-din Khan, was called 
upon by a Magistrate of the first class bo show cause under sec- 
tion 107 of the Criminal Procedure Code. After due inquiry the 
Magistrate ordered him to file a bond with one surety to keep 
bhe peace for a certain period. Ho filed Ids bond together with 
his surety and bhis was accepted by the Magistrate. The District 
Magistrate, subsequently, being of opinion that the [625] person 
who stood as surety was apparently unfit, in that he could exercise 
no influence over Fakhr-ud-din Khan, pa-cd an order bo bhe 
following effeeb : — "Accordingly I cancel bho bond of bhe sureby and 
direct that Fakbr-ud-din be detained in jail, until ho is able bo furnish 
such a surety as .shall exercise proper contiol over him. Fakhr-ud-din 
Khan has accordingly been pub in jail.” The only section in bho Code 
which enables a District Magistrate bo cancel such a bond is section 125, 
bub reading bhis section together with sections 118 and 121, it is quite 
clear bhab bhe bond contemplated by section 125 is the bond which has 
been given by the person againsb whom bho order has been passed under 
section 118. Schedule V of bhe Code contains the form of bho bond which 
is usually taken in such oases : form 11 is that which is taken in oases in 
which sureties also have to be provided. It was open bo the Distriob 
Magistrate bo cancel the bond which was given by Fakhr-ud-din Khan, in 
the present case, under this section. Bub there is uo section in bhe chapter, 
under which he is empowered to take the step which he has taken, lb 
would no doubt have been open to him, if he bad thought fit, to send bhe 
information and also the evidence relating to it, to the Magistrate who 
had passed the original order, and it might possi; ly have been open bo the 
Magistrate to reject the surety. Bub the District Magistrate is nob 
authorized to pass bhe order that ho has done, nor is he empowered to 
send the accused bo jail in bhis manner. I admit the application, set aside 
the order of the District Magistrate, The applicant will be released at 
once. Order set aside. 
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[626] APPELLATE CIVIL. 

Before The 'Boyible Mr. U. Q, Richards, Chief Justice, 

and *'lr, JusHce Banerji. 


Baddeo Sahai {Plaintiff), v. ETabbans and another 

[Defcitda nts).* 

[6th May, 1911.] 

Chaviperl^ a«<i maintenancC-~^Agtccmcnl$ contrarii to public policy— Assignment— Bight 
of party to ivipeach. 

field that there nnay be a v.ilid te laefer of property lot the paepof^e of finaao* 
ing a ttutb upon thoterm^ tU\t the property or the prociede realized from the 
litigation sh vll be divi«1od between Iho traD<)!oror aori trtDsfexee irrespeotive of 
the f ict whether or nob theco was feny ogrecuieat for tho payment of oossidera* 
tion “ win or lose.” Tho duty of tbo Court in such a oaso is to determine 
whether or not the agn^emoot is a fair agrooinent to supply funds and does not 
purport to have been m ide so as to be inequitable or fur improper objects, as for 
the purpoio of g ambling in litig ion or of injuring others by enoouraging ua« 
righteous suits. Rufu C }om tr Ooond:r.} v. Chund^r Canto Mookerjee ll) followed. 

Z/cM also tha\ although a? a general rule where an assignee sues on his 
ftS'igument and proven i ' , an adverse party oinnot t ike the objection that there 
was no consideration, the rule not iuvari iblo -nd \\oald not apply whore the 
Iraneforot being a p irty to the litigation had uovar admitted the assignment, 
but on tho oouttiry had |<le'.dod th it it was fictitious and without oonsidera- 
tiOQ. Mamshuukar Pniujiv m v. Lfai Mull foTowel. 

This was a suit (or salo oa a mortgage of the 7bb of Docembar 1891, 
exocuted by ooa Musammab Dhapo iu favour of Kashmiri Das and 
Paras Ram. Tho iaterosl ot tho Diorfcga^.;oas became vo'ibed in ono Sri 
Ram, and ho. on fcUo 5th of Fobruaiy, 1901, convoyed his mortgagee 
rights to the plaiubitf. In 1902, tho mortgagor, Mu-^ammab Dhapo exe- 
cuted a deed ot gift ot all Uov property iu favour of Harbans and others. 
Elarbans and Sri Ram dofondod the smfc of tho plaintUl. Sri Ram in his 
defence ploadod bhab tbo ^alo tLcd of tlio Oth of February, 1901, was 
6ctibious and without con ideiati ou and that he was the real owner of the 
mortgagee rights. Tho Court of hr-b iasb^ncj (Munsif of Kairana) decreed 
tbo plainbifi's claim for the ‘^ale of half the property, but upon appeal this 
decree was set aside by the DFbricb Judge, and the plaiubiif’s suit dismiss* 

ed in toto. 

The plaintiff appealed to tho High Court. 

Mr. A. B.G. Uamilton, for tho appellant. 

[627] Babu Sital Pr isaZ Ghosh, for the respondents. 

SxANDEY, 0. J., and Raner ii, J.- — This appeal arises out of a suit for 
sale on a mortgage of tho 7bh of Djcombor, 1891, oxccuhod by Musammat 
Dhapo in favour of Kashmiri Da? and Paras Ram. The inbero=b of the 
mortgagees became vested iu ono Sri Ram, and ho on the 6bh of February, 
1901, convoyed his morb.’ageo right ? to the plambiff. In 1902, the mort- 
gagor, Mu=aminab Diiapo, oxocubol a deod of gift of all her property in 
favour of Harbans and ofebor-'. Ilarban^and Sri Ram defended the suit of 
the plaintiff. Sri Ram in his dcfenco pleaded that the sale-deed ot bho 5bh 

• Secoud App'.kl No .721 of lUp) from a rlooroo of Laod^le JoUasbon, Additional 
Judge o! ^llcorut. dated tho 20lh-‘2l3t of April, I'JIO. reversing a dootoo of Kameahwar 
Nath, Munsif of Kaicana, dited tho 20th of December, 1909. 

(1) 11876) L. B. 4 I. A. 23; I. L. B. 2 (2) (1883) I. D. B. 13 Bom. 686. 

Cal. 233. 
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o! February, 1901, -was fiofcitiious and -witihouti oonsidorabion and that he 
was the real owner of the mortgagee rights. 

The court of first instance decreed the plaintiff’s claim for sale of 
half of the property, but upon appeal this decree was sat aside and the 
suit of the plaintiff dismissed in toto. The ground upon which the learned 
Additional District Judge dismissed the suit was, that the alleged deed of 

sale was fictitious and was illegal iu view of the fact that there was no 

present consideration paid. In his judgment he observed : — “ The Munsif ”933 
found that no money passed and that the intention was that plaintiff 
should try his luck in suit. ’ Then the learned Judge refers to the autho- 
rities to be found in Mr. Gour’s work on the Transfer of Property Act and 
later on remarks : — 


33 

8 


A. 626— 
A. L. J. 


“ If the arcaDgement was that prooeeds should be divided after suit aud reali'zation 
of money without any agceameot as to the paymont of soiuo oonsideration in any ease, 
win or lose, it seems to me that the traus.kotioa cannot bo regarded as a bjna /tdc 
oOQvoyanoo of a right, but on the other hand must bo looked on as a mere nominal 
and fictitious transfer having for its objoct simply and solely tbo putting of plaintifi 
in a position to sue." 

lie accordingly holding this view of the law dismissed the plaintiff’s 

suit. 

The principal que^itiou argued in this appeal is that the view of the 
law propounded by the learned Judge is erroneous, aud this contention is 
in our judgment well founded. The learned Judge was of opinion that an 
arrangement made on a transfer of property that the property, or the pro- 
ceeds of the property, after suit should be divided between the 
transferor and transleree would not bo a binding agreement as being op- 
posed to public policy, but must bo regarded as a nominal and ficti- 

tious transaction, unless there was also “ an agreement as to the payment 
of some consideration in any ca~o, win or lose.” This is not the law as it 
is laid down by their Lordships of the Privy Council. The law is thus 
stated in Ram Coomar Coondoo v. Chunder Canto Mookerjee (1) ; — 


** Their Lordshipa think it may properly bo inferred from the deciaiona above refer- 
red to, and eapeoiiiUy t>>o?o of tbia tribunal, thit a fair ugreement to aupply funds to 
carry on a suit in consider.-^tiou of having a share of the property, if recovered, ought 
not to be regarded as being per se opposed to public polioy. Indeed cases may be easily 
supposed in which it would be in furtber.^nce of right and juaticc, and necessary to re- 
sist oppression, that a auitor who had a juat title to property, and no means except the 
property itself, should bo assisted iu this manner. But agreements of this kiud ought 
to bo carefully watched, and when found to be extortionate and unconscionable, so as 
to bo inequitable against the party ; or to be made, not with the bona Jide object of 
assisting a olaim believed to be just, and of obtaining a reasonable rcoompensa there- 
for, but for improper objeota, aa for the purpose of g unblicg in litigation, or of injuring 
or oppressing other.s by abetting and enoouragiug unrighteous suita, so as to be eon- 
trary to public policy, efieot ought not to be given to ihom." 


This language is clear and precise and is aubhorifcy for the proposition 
which has been pressed before us in argument by the learned counsel for 
the appellant, namely, that there may bo a valid transfer of property for 
the purpose of the financing of a suit upon the terms that the property or 
the proceeds realized from the litigation shall be divided between the trans- 
feror and transferee irrespective of tho fact whether or not there was any 
agreement for the payment of consideration “ win or lose.” The duty of 
tho court in such a case is to dotormino whether or not tho agreemeat is a 
fair agreement bo supply funds and is not of the nature referred bo in the 
later portion of the remarks of their Lordships. Under these circumsban- 
oes it appea rs to us that before we determine this appeal we should have 

(1) (1876) L. B. i I. A. 32. 
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a Ending upon tha following issue, namely, whefcher in view of the ruling 

of their Zi^rdshipsof bhe Privy Council the transfer in this case was a valid 
transfer. 

The learned counsel for the appellant objects to our referring this 
issue on the ground that where an assignee sues on his assignment and 
proves the assignment, an adverse party cannot take the objection that 
there was no consideration. We do [629] not think that the ordinary rule 
applies to the circumstances of the present case. The transferor is a party 
to the litigation, and bo pleaded that the sale-deed transferring the mort- 
gage was fictitious and without consideration, and that ho was the real 
owner of the mortgagee rights. This plea did not, it is true, find favour 
with the learned Munsif, but the lower appellate Court set aside the decree 
of the Munsif in toto. In the case of Manishankar Pranjivan v. Bai 
Muli (1) Birdwood and PARSONS, JJ., held that, although in ordinary 
cases it is the rule that where an assignee sues on his assignment and 
proves it, an advorse p^ity c:iDuot take the objection that there was no 
consideration, yet that, under the particular civcumstances of that case 
that rule did not apply. One of the circumstances in that ca^e was that 
there was on the record no admission of the assignment by the assignor. 
In the case before us, io far from thoro being on the record an admission 
of the assignment by the assignor, there was a direct denial by him that 
there was any valid transfer. Wo are supported in the view which we take 
by this decision, which has our approval, and wo think that in the present 
case the Court was and is bound to determine whether or not the plea set 
up by Sri Ram and aPo by Darbans, namely, that the transfer was ficti- 
tious and Without consideration is true in substance and in fact. Woi 
therefore, mu»t remit an issue upon the question of the validity of the 
transfer. 

There is also another question which we think ought at bhe same 
time to be determined by the lower appellate Court, namely, whether 
Musammat Dhapo hcM any, and if soi what portion of the property which 
she purported to mortgage, by adverse possession. Wo refer this issue as 
also the following issue: Whotbor, having regard to the rule laid down 
by their Lordships cf the Pi ivy Council tbo a^^signment of the 5tb of 
Fobuiaiy, 1901, was fictitious and without consideration. We refer these 
issues to the lower appellate C'ouvt under order XLI, rule 26. The Court 
shall take such additional evidence as may bo tendered, and on return of 
the tindiDgs the parties will have the usual ton days for filing objections. 

[630] On return of the findings the following order was passed : — 

Richards, C. J. and Banerji, J. — On bhe first issue rofevrod to the 
Court below, the finding of that Court is against the plaintiff appellant. 
An exception has been taken to that finding, but the objection raises ques- 
tions of fact which cannot bo determined in second appeal. The learned 
counsel for bhe appellant asks us to reconsider the order by which we 
referred issues to the Court below. Even if we had power to do so, we 
are not inclined to re-open the questions, which were fully discussed and 
con''idered, and in regard to which a decision was come to as a result of 
such consideration. Wo may also observe that we see no reason for 
thinking that bhe decision arrived at, to which one of us was a party, was 
incorreob. In view of bhe finding of the Court below on the first issue 
referred the appeal must fail. We accordingly dismiss it with costs. 

Appeal dismissed. 


U) (1838) 1. li. R. 13 Bom. 686. 
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MISCELtiANEOUS CIVIL. 

Before Mr. Justice Tudhall. 

Ohandhan AND ANOTHER {Plaintiffs) V. Bisuan Singh and others 

(Defend a7its). * 

[6fch May. 1911.] 

Act No. VII of 1870 (Court Fees AcD^ seciinti 7, clause v. (J)— OoMr/ fee-^Suti to re- 
cover a iwo-thirds share in ccrioin.specific plots sold— Court fee payable on market 
value. 

Whet© a Hindu widow poi^seaaod o! oerttin zemindar! ptoperty of tb.o total 
area of 17 bighaa fi biawaa, assesaed to a res’eoue of Ra. 19-7-0, sold 11 bighaa 
and 11 biawaa out of the aame. which waa praotioally two-thirds of what 
she poasesaed. and specified the actual plots sold: field, in a suit by two out of 
three reversioners to recover two-thirds of the property thus alienated, that, the 
olairn being for specified plots and not a definite share of the whole estate pay- 
ing revenue, the Court fee should be paid on the market-value of the property 
in suit and not five times the Govornmont revenue. 

[Fol; 77 I. 0. 781=46 M. D. J. 345=1924 M. W. N. 318: Rel: 46 M. D. J. 346.] 

On bh© tnoiuoranduDU of appoal boiDg filsd, tho Stamp Roporbsr mado 
the following report : — 

“ The ‘?uit which gave rise to this appeal related bo the pro- 
perty of Nar Singh. Fateh Singh and Ban*?! Singh. Musammat 
Dharmi. the life-e'^tate holder, out of the entire property in her 
po‘?«^e6*?ion as such, sold specific plots of land, measuring 11 [631] 

bighas, 11 biswas. bo the defendants vendees. The estate of which 
the land sold formed part was 17 bighas, 6 biswas in area and the revenue 
asses<;ed on the entwe share was Ks. 19-7-0. The plaintiffs, who. along with 
the defendant No. 4, the karpwa husband of the vendor, alleged themselves 
to he the reversioners of the last male owner, came into court seeking to 
set aside the sale-deed executed by the life-e^tate-holder in favour of the 
defendants vendee®, nn the allegation that she by reason of her remarriage 
with the defenlant No. 4, had forfeited her right to her former husband’s 
property, and that the plaintiffs, along with the defendant No. 4, were 
entitled to the immediate possession of the prop:jrby, hence the suit for 
reonverv of possession over a two-thirds part of the property sold by can- 
celment of the sale-deed aforesaid, or in the alternative for a declaration 
that the sale-deed will not be binding on the plaintiffs after Musammat 
Dharmi’s (vendor's) death. 

“In answer to the plaintiffs' suit the defendants vendees pleaded, «n- 
ter alia, that tho plaint was insufficiently stamped, inasmuch as the court 
fee ought to have been paid on the market value of the land and not on 
five times tho revenue. In dealing with this issue the learned Additional 
Judge obsoryod : — 

“Tn kbo plaint, tbe plaintifi*^ have, following the aale-deed, denoted tho property in 
diapute both bv the fractional aharo. aa well aa by number of the plota appertaining 
to No. 31 Khewat; out of which a two-third ahara ia claimed. Tbe lattor description 
doea not indioto that any apeoific plota arc claimed It only abowa the plots appertain- 
ing to the whole of Khewat No. 31. T thorefore hold that a court fee on the market 
value of tho plots appertaining to No. 31 Khewat ia nob necessary." 

'* In my opinion the view taken by the learned Judge below is not 
correct. As it is detrimental to public revenue, I beg to submit that the 
fee should be paid on the market-value of the property claimed. Tho 

* Stamp Heferenco. 

423 


1911 

MAT 6. 

MiBOBIi- 

IiANBOUS 

aryii:i. 

S3 A. 63o~a 
A. L J. 798 
L 0. 816. 



83 All. 632 


INDIAN HIGH COURT REPORTS 


[Vo/ 


1911 
MAY 6. 

MlSOPI.- 

Ii&.NEOU6 

ClViIi. 


S3 A. 630::^8 
A.L. J. 798 
=101. 0. 816. 


prop6Tby sold was 11 bigbas, 11 biswas in area, denoted by speoidio plots in 
the sale>dee>.^. Tho claim related to the two-thirds of the property sold 
arid not to ih^ twO‘th,rd$ of the entire hhewat. Thus, though the property 
sold was a part of tha entire rovouuo-payiDg e-tata, yet U) it was nob a 
detinite fractional share of the whole, and (2) the plots sold are not sepa- 
rately assessed with revenue. The case, therefore, in my humble opinion, 
is nob governed by section 7, clause v (J?) [632] of Act No. VII of 1870, 
but lb is a ea'^e bo which section 7, clause v [d) should be applied, and 
therefore the court fee is payable on the proportionate market-value of the 
share claimed, i. e. on Ks. 2,000 for possession plus Rs. 10 on the relief as 
to cancolmenb of tho sale-deed. This being so, a court fee of Rs. 135 is 
payable. Rupees 13-6.0 having been paid, there is therefore a defioionoy 
of Rs. 12L- lO-O X 2=R'^. 243-4-0, to be made good by the plaintiffs appel- 
lants for this court and the court of first instance. 

Tho foil -'wir g objection was preferred by Mr. A. fl. C. Hajniltoni for 
the appellants: — 

“ The Stamp Reporter has misunderstood the sale-deed. It shows that 
besides the specific plots of lands the other rights and interests of the 
zaramdari have been sold. Such being the case, the appellants cannot be 
put into the physical and actual possession of the property in suit, unless 
it is paibitioned. Tho view adopted by tho court below is right, and the 
Stamp Report cannot go behind that order." 

The Stamp Reporter made the following further report : — 

"The learned counsel for tho appellant objects to tbo correctness of 
tho office report, tbo ca=iO is, thorofore, referred under section 5 of Act 
VII of 1870. for decision of the Taxing Officer. In support of my view I 
bag to cite the ca^o of Baija v. Mir (1) and an unrop^rtol decision of this 
Court in S. A. No. GOG of 1904, dated tho 17th August. 1905." 

Tho Taxing Officer referred tho cise to tho Taxing Judge. 

"I refer this case, so far as it relates to the memorandum of appeal, as 
none of bi o rulings brought to uiy notice seem to relate bo ca^es precisely 

on all fours with tho present. ..it 

‘‘Tho suit is for recovery of a two-thirds share in oerbain specific plots, 

mea uring 11 bigbas, 11 biswas, forming part, via , two-thirds,* of an estate 
comprisiag 17 b.ghas. G biswas, and assessed bo R^ 19-7-0 revenue. The 
Additional Judge has held that the plaint which bears a court fee calculat- 
ed on five times tho revenue of 2/3x2/3xRs. 19-7-0 is correctly stamped. 
In his [633] view the claim was nob lor specifio plots, and therefore the 

court tee is payable under section 7, v. {h). 

"The court fee is payable under section 7, clause v (5) when 

(1) fjatid which is bhj subject of the ''uib forms an entire estate 

paying annual revenue to Govoinuienb. 

Tliis is nob applicable to the pre^^nb suit. 

(2) Forms part of such an o.-bibo and is recorded as separately assess- 


ed to revenue. 

Lnkowi-o not applicable. 

(3) Foims a definite share of an estate, payinganuual revenue to Govern- 
ment In my opinion this aho is nob applicable. PosseS'^ion is sought nob 
of a definite 'baie, -ay. t.vo-bbirds of au estate paying Revenue to Govern- 
moub. but two-thirds of certain ‘^•pcoific plots. Tho^e specific plots 
tuto as regard" area, two-thiid s of the estate assesse d t o revonue, but do pop 

• Slriotly apo-ikiog it is not quite two-thieJs. 

( 1 ) Weekly Notes, iS'Ji, p. 174. 
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constitute definite share ^ of the estate paying annual revenue to the 
Government, i.e.t of the whole estate. Had what was sold been simply two- 
thirds of the whole revenue-assessed estate, without speoifioation of plots, 
and had the claim been for recovery of possession of two-thirds of such two- 
third share or 4/9 of the whole estate, the suit would have fallen under 
section 7, v (fe). 

“As it is, it seems to me to fall under section 7, v (<Z), and Court-fees 
to be payable on the market value.” 

The following was the decision of the Tailing Judge: — 

TUDBALL, J. — This is a reference by the Taxing Officer The facts 
are briefly as follows: — A Hindu widow was in possession of certain zamin- 
dari property, to wit Kbata Khewat 31, the total area was 17 bighas and 
6 biswas, and it was assessed to a revenue of Rs. 19-7-0. She transferred 
11 bighas, 11 biswas, out of the 17 bigbas, 6 biswas, specifying in the sale- 
deed the actual plots which she transferred. Two out of three reversioners 
have now sued to recover two-thirds of the property, thus alienated. The 
question arises whether the Court fees are to be paid under section 7, 
clause V (b). 

[634i] Eleven bighas and 11 biswas are for all practical purposes two- 
thirds of 17 bighas and 6 biswas. But the lady did not sell a fractional 
two-thirds share in the whole estate ; if she had done so, her transferee 
would have been the owner of a two-thirds share in each and every plot, 
and liable to pay two-thirds of the revenue. But as matters stand, it is not 
possible to say what is the actual revenue on the specified plots now sold. 
It is impossible to calculate the Court fee on five times the Government 
revenue and therefore the Court fee mu'^t be calculated under section 7, 
clause 5 (d). The land is part of an estate paying revenue, but is not a 
definite fractional share of such an estate. The Court fee is therefore pay- 
able on the market value. 

I allow One month’s time to make good the deficiency. 
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APPELLATE CIVIL. 

Before the Bonble Mr. H. O. Richards, Chief Justice, and Mr. Justice 

Banerji. 

Nitya Nand AND OTHERS (Defendants) v. Bishan Lal (Plaintiff) 

AND Mohan Lal and another (Defendants).^ 

[9bh May, 1911.] 

Appeal — Juristiiction^^Valuation — Suit for specif ic performance of contract to sell 

Additional relief claimed by way of cancellation of sale-deed subsequently executed. 

Where a auit was primarily a suit for speoifio performance of a contract to sell 
certain property to the plaintifi's but al!«o asked for the cancellation of a subse- 
quent sale-deed of the property in favour of certain defendants, it was held that 
the latter relief was merely incidental to the former and its valuation would not 
affect the Jurisdiction of the Appellate Court. Pirthi Stngh v. .Varu Singh U) dia- 
tmguiehed 

•See the ruling — Baija v. Mir, Weekly Notes, 1884, p. 174. Definite share means 
fractional share in whole estate. 

t Second Appeal No. 431 of 1910 from a decree of H. M. Smith, Additional Judge of 
Aligarh, dated the iCth of April, 1910, reversing a decree of Muhammad Bhafi Subor- 
dinate Judge of Aligarh, dated the 15th of June, 1908. 

(1) (1911) 8 A. D. J. 266. 
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The facus of this case were as follows: — 


A certain hou'^e in Bulandshahr was the property of two brothers, 
members of a joint Hindu family. The plaintiff respondent entered into a 
contract with them for the purchase of the house. The contract was made 
on the 17th of May 1906. but was not reduced to writing. The plaintiff 
came to know that the defendants 1 and the owners of the bouse, were 
about to sell the house to defendants 3, 4,5 and he, on the 27th of July 1906. 
[635] served the vendors and the vendees with a notice of his right to en- 
force the contract. The defendants, first party, bad accepted Rs. 500 by way 
of earnest-money from defendants, second party, on the 6th of July, 1906, 
and they executed a sale-deed in their favour on the 3rd of September, 
1906. The deed was registered on the 6th September, 1906. The plaintiff 
then sued for specific performance of the contract in his favour. The 
defendants pleaded want of a binding contract, and absence of notice 
till after the acceptance of earnest-money. They further said that the 
plaintiff bad been acting as agent for another and could not sue himself. 
In addition to the enforcement of the oontraot, the plaintiff also prayed 
for cancellation of the sale-deed in favour of defendants, second party, 
wherein the price of the house was mentioned to be above Rs. 5,000. 
The first Court found that the contract for the sale of the house was 
entered into by one of the brothers, bub that it was subject to the ap- 
proval of the other brother, and further that plaintiff had been acting as 
agent for a third party and dismissed the suit. The District Judge found 
that there was a complete contract between the parties and that the 
brother making it was competent to act alone and decreed the suit. The 
defendants purchasers appealed. 

Babu Jogindro Naih Ckaxidhuri (Mr. B. E O'Gonor and Dr. Tej 
Bahadur Sapru with him), for the appellants: — 

An appeal did not lie to the District Judge, as the valuation of the 
deed sought to bo oanoelled was over Rs. 8,000. He had no jurisdiction 
to hear the appeal ; Pirthi Singh v Mara Sirigh (1). Both reliefs were 
necessary for the plaintiff. In questions of Court fee all that was to be 
seen was the relief a^^ked for. Besides, according to section 27 of the 
Specific Relief Act, notice had to be given before payment of earnest- 
money by the third party. 


The Hon’ble Pandit Stinrfar LaU Babu Varga Gharan Banerji and 
Babu Oirdhari Lai Agarwala, for respondents, were not called upon. 

RlCHAHDS. C. J., and Banerji, J. This appeal arises out of a suit 
for specific performance of a contract for the sale of a bou^e. The 
defendants appellants are subsequent purohasors of the house [636] which, 
upon the finding of the court b dow, was agreed to bo sold by the owners 
of the bouse to the plaintiff. A number of defences were pleaded. Fir.st, 
that tho sale to the plaintiff was negotiated by one of two brothers 
who have nob the aubberity of tho other brother. Secondly, that the 
plaintiff represented that bo was purchasing, not for himself, but for a 
third party. Thirdly, that the appellants were transferees for value, in good 
faith, without notice of the previous oontraot with tho defendants. 

In our opinion all those defences are concluded by the findings of t C 
Court below. In our opinion, in coming to the conolusion which t 0 
lower App..‘llate court came to, r.o mistake in low was made. 


( 1 ) (toil) 8 A. L J. 265. 
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There wa? one other matter argued in the appeal, namely, that the 
olatm being one to set aside a sale, the consideration for ■which was abo've 
Bs. 6,000, the appeal did not lie to the District Judge and the decree was 
ultra vires. 

The plaintiff, no doubt, sot forth in clause ^b) of the prayer in the 
plaint a claim that the deed of transfer in favour of the appellants may bo , . 
declared null and void as against the plaintiff. In our opinion the plaint — 
and the prayer ought to be and can be read as a claim for specific perform- 
ance against the owner of the house and subsequent puchasers who had 
bought with notice of the contract together with such incidental and 
proper relief as the Court ought to give in a suit of this nature. 

The learned advocate for the appellants cited the case of Pirlhii Singh 
V. Maru Singh (1). In that case the plaintiff brought a suit for sale on foot 
of a mortgage. He also made parties to the suit a number of other persons 
who had lield prior incumbrances against the property, and he claimed that 
it might be declared that these prior incumbrances had been paid off and 
discharged. In our opinion it is only necessary to state the nature of 
that suit to show that it was quite different from the present suit. The 
present suit is neither more nor less than a suit for specific performance of 
a contract against the original vendor and subsequent vendees with notice. 

The prayer which the appellants contended was an independent cause of 
action is 1637] merely an incidental relief to the claim for specific per- 
forma < of the contract. 

"We dismiss the appeal with costs. 

Appeal dismisied. 


33 A. 637 (—8 A. L. J. 700=10 1. 0. C26). 

APPELLATE CIVIL. 

Before the Bon’ble Mr. H. G. Tiichards, Chief Justice, and Mr.i Justice 

Banerji. 


Sri Kishan Singh {Plaintiff) v. Bachcha Pande and others 

{Defendants)."*^ 

[9th May. 1911.] 

Pf6*<j>npt*o»»— Vl ajib-ul atz— Nodict^ of sale given to member of a joint Hindu fiimily^ 
Effect of such notice — Effect of conditioiKii reply disputing anuyunt of alleged cen- 
sidcration. 

Held that a porson haviog a right of pre-omptioD does not lose it by refusing 
to purohase the property at the pcioo at whioli it is oflored to him. because be 
believes that such price is in excess of the real price, where such belief is enter- 
tained and expressed in good faith. 

Where the pre-emptor and his brothers were members of a joint Hindu family 
and the vendor addressed a notice to him and his brothers jointly, to which 
the pre-emptor’s brobhee seat a reply ; hold that the plaintiQ pro-emptor was 
entitled to claim the booeQt of this reply as if it had been sent by himself. 

LoJJa Prasad v Dehi Pras ui Amir Chand v. Ishar Das Dibi v. 

Fahtma fUbi f-t) and Karim Dahsh v. Khuda Daksh \5) followed. 

[Ref. 1 Lab. 61=55 I. O. 079.] 

• Second Appeal No. Xl‘25 of 19l0 from a decree of G. A. Paterson. District Judge 
ol Benares, dated the iOth of September, I’JlO, reversing a decree of Murari Lai, Mun- 
Bif of Benares, dated the ILth of July, X9i0. 

(1) (1911) 8 A. L. J. 266. (1) Weekly Notes, 1832, p 136 

(2) (1080) I L. R. 8 All. 236. (6) (1891) I. D. R. 16 All. 247. 

13) Weekly Notes, 1882, p. 46. 
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The plaintiff was lambardar of a village, and according feo the wajib- 
ul-arz was entitled to pre-empt. On the 2nd of March, 1909, the ven- 
dors sent a notice addressed to the plaintiff and his brother, members of 
a joint family, that he was going to sell the property to the vendees for 
Rs. 1,500. The notice was delivered on the 15th of March, 1909. It 
gave a week's time within which the plaintiff was to comply with its 
condition. The plaintiff was, at the time the notice was delivered, away 
* from home, and on the 22nd his brother replied to the notice offering 
Rs. 800 (or the property, which he said was its real value. The property 
was sold to the vendees, on the 99th of March. 1909. The plaintiff then 
filed the iiresenb suit for pre-emption. The Court of first instance held 
that there was no waiver of the right of pre-emption by the plaintiff and 
further found thit Rs. 911-1-9 was the real price [638] paid. It decreed 
the suit conditional upon the payment of Rs. 911-1.9. The lower appellate 
Court found that the price paid was Rs. 1,500. It held that the plaintiff 
must be deemed to have waived his right, inasmuch as he did nob reply to 
the notice sent by bbe vendors, for, the plaintiff alone being entitled to 
preempt, the reply sent by his brother could not avail him. It relied on • 
Bhairon Singh v. Lalrnan (i) and Muhammad Wilayat Alt Khan v. 
Abdul Rah (2). The suit was accordingly dismissed. 

The plaintiff appealed to the High Court. 

Babu •barai Chandra Chaudhri (for Munshi Qoktd Prasad), for the 
appellant, contended that the rulings relied upon by the Appellate Court 
did not apply, because in those cases no steps were taken by the pro* 
emptor to comply with the notice addressed to him. In the present case 
one notice had boon sent to the plaintiff and the brothers of the p'aintiff, 
who formed a joint Hindu family, and the reply having been sent by the 
brother of the plaintiff, the latter was entitled to rely upon it. Further, 
at the time the notice was delivered, the plaintiff was not at homo, and 
there was no finding by the appellate court as to when he returned, so 
that probably if he had sent a reply the seven days, margin would have 
been long past. Consequently the question reduced itself to this, viz.t 
whether the plaintiff should be deemed to have lost his right, because 
there was a difference as to the price as between himself and the veudor. 

If the difference was due to a bona fide belief m the mind of the plaintiff 
that the price at which ho offered to purchase was the actual price and 
the vendor and the vendee were simply putting forward an inflated price, 
the plaintiff could not be held to have waived his right ; Lajja Prasad v. 
Dchi Prasad (3) Ajtiir Chand v. Ishar Das (4) Karim Baksh v. Khuda 
Baksh 5). 

The real issue, as hold in Amtr Chand's case, was whether the plain- 
tiff bona fide believed that the actual price was Rs. 800. In the present 
case tlio property, a few years back had been purchased by the vendor 
himself for Rs. 800 : the plaintiff when [639] asked by the vendor to pur- 
chase had offered Rs. 800: the reply sent by the plaintiff's brother dis- 
tinctly stated that Rs. 800 wa*^ the real price and that the price demanded 
by the vendor (R-^. 1,500) was fictitous and incorrect, and Anally the 
first Court held that Rs. 911-1*9 was the real price paid. In his plaint 
the plaintiff said that Rs. 800 was the real price, but offered to pay such 
price as the Court might determine. It was submitted that these facts 
went to show that the plaintiff entertained the belief bona fide. 


( 1 ) (18941 I. Tj. It. 7 All. Vl 3 . 
(21 l IHH8) I. 1^ K. ) 1 All lOS 
(1880) 1 . L. It. 3 All. ^315. 
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(4) Weekly Notea, 1S82, p, 'IR. 

(5) (1894) 1. L. B. IG All 847. 
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Dr. Tej Bahadur Saprut for the lespoadeab?, submitbed fehab the rul- 
ings relied upon for the appellant did nob apply. In the present ease the 
plaintiff seemed to have fixed his own price. It was not stated in the 
reply to the notice that ho believed the real price to be Rs. 800. The 
plaintiff did nob offer bo pay such price as the court might fix. The plain- 
tiff was lambardart and according to the wajib-ul arz the right bo pre- 
empt was personal to him, and in fact ho did nob join his brothers along 
with him in the suit. The plaintiff, however, was extremely negligent, 
and he could nob avail himself of the leply his brother had sent. The 
plaintiff in any event should be made to pay the costs of the defendant 
in all courts, because the true price had been found to be Rs. 1,500. 

Babu Sarat Chandra Ghaudhri was not called upon to reply. 

Richari>s, G. J., and BanekJI J. — This appeal arises out of a suit for 
pre-emption which has been dismissed by the lower appellate court on the 
ground that the plaintiff must be deemed to have refused to purchase the 
property when it was offered to him before the sale to the defendants ven- 
dees and thus waived his right of pre-emption. The property was sold 
to the defendants vendees for a consideration of Rs 1,500. The plaintiff 
alleged in bis plaint that this amount was not the actual amount of con- 
sideration paid, but that the real consideration was Rs. 800. The court of 
first instance was of opinion that the real consideration was Rs. 911-1-9. 
The lower appellate court, however, found that the actual consideration 
was Rs. 1,500. It appears that before the sale, namely, on the 2nd of 
March, 1909 the vendor [640] sent a notice addressed to the plaintiff and 
other members of his family in which ho stated that he was about to sell 
the property to the vendees for Rs. 1,500 and he asked the plaintiff and his 
cosharors to parchase the property for that price. The notice was actually 
delivered on the 15th of March, 1909. The time allowed for sending a 
reply was one week. On the 22nd of March, 1909, the plaintiff’s brother 
sent a reply, in which he said that ho and his co-sharers were willing to 
purchase the property for R=^. 800, which ha said was the real price of the 
property. The plaintiff himself sent no reply, and for this reason the 
learned Judge was of opinion that, as the plaintiff himself paid no atten- 
tion to the notice sent by the vendor, he was not entitled to roly on the 
reply which was sent by his brother. We do nob agree with the learned 
Judge on this point, lb is true that the plaintiff as lambardar had the 
right of pre-emption, bub he was a member of a joint Hindu family, 
and the vendor issued his notice bo all the members of the joint family. 
The reasonable view to take in re'^poct of the reply is that it was sent on 
behalf of all the persons to whom the original notice was addressed and 
as an answer bo that notice. Therefore it must be taken bo be an answer, 
nob only on behalf of tho plaintiff’s brother, but also on behalf of the 
plaintiff himself. Tho effect of this answer was that the plaintiff was 
willing to purchase the property for what was the real consideration for 
the sale. The plaintiff and his co-sharers did nob believe that Rs, 1,500 
was tho real consideration and therefore they refused to purchase for 
a price which they honestly believed to bo considerably in excess of 
the real price. The fact that the court of first instance found the real 
price to be far below the amount mentioned in the sale-deed and the 
notice is a circumstance which suggests that the plaintiff was justified in 
believing that the property was not being sold for the price monbioned. 
The plaintiff swore that the property bad been purchased by the vendor 
for Rs. 800 only a few years before the date of the sale in question. 
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So thafc it may be rea'^ocably inferred that in refusing to purchase for 
the price mentioned, tbe plaintiff was under the bona fide belief that 
the refu-ial to purchase was duo bo tbe belief that the price of the property 
had been greatly inflated. That being so, this case comes within the 
tb41] purview of the ruling of this Court in Lajja Prasad v. Debi 
Prasad [X). In that case it was held that a person having aright of 
pre-emption does nob lose it by refusing to purchase the property at the 
price at which it was offered to him, because he believes that such price 
is in exce«is of bho real price, where the belief is entertained and express- 
ed in good faith. This case was followed in Amir Cha7id v. Ishar Das 
(2) ; Bh( li Btbi v. Fakima Bibi (.3) and in Karim Bakhsh v. Kkuda 
Bakh^h (4). In accordance with these rulings we must hold that the 
plaintiff has not forfeited bis right of pre emption. Having regard, 
however, to tbe fact that be made untrue allegations in his plaint 
and depo’=^ition and also to tbe fact that the actual price has been found 
by tbe lower appellate court to be Rs. 1,000, we are of opinion that he 
must bear the costs of the litigation. 

\Ye accordingly allow the appeal and decree tbe plaintiff’s claim for 
pre-emption conditional upon his paying Rs. 1,500 within two months 
from this date. In any event the plaintiff must pav the costs of the 
respondents in all courts. If the plaintiff fails to pay the purchase money 
and the costs within the time fixed, the suit will stand dismissed. 

Appeal decreed. 


33 A. 641 ( = 8 A. L. J. 719—10 I. 0. 908). 

APPELLATE CIVIL. 

Before Mr. Justice Sir George Knox, and Mr, Justice Piggott. 


Glilsu Mal and others {Petitioners) v. The Official LiquidatoRi 

SuRi Baddeo Mills Company, Limited, and 

others {Opposite parties),'*' 

[lObh May, 1911.] 

Act So. V/ of 188i ilndiaH Componies Act), ttiHon l^9^0ompany^Winditig «p— AfJ- 
pe(i i— of appmL-^Limilotioii. 

Oil Lbo :\rt\ of nooomber. lOlO, tbe Diatriob Judge of Aligarh made au 
for the wjQtling up uudflt tUo Bvipecvis^iou of the court of ft oompaay oailed tao 
Shri lUldo ) Mills Conipvuy, Limited On tho76h of February, 1911, ao ^PP“' 
oatiou by aomo of tbe abaroholdors to reoonaidor the winding up order 
misled On tbe ‘25tU of Fobruiiry, 19 » 1, the applicants appealed to the 
Court o.^tonaiblv against the order of the 7th of February, 1911, but id elleo 
against tbo winding up order of tbo 3rd of L>oc->mber, 1910, No notice of tn 

appovl was Horve.i C D tbo respondents until at the earlioat the 9&tb of Maten. 

1‘JlJ. £642} Held that the appeal was time barred in view of aootion 169 of t 
Inrlian tlompanios Act, fpi imma ppo v. 'jChc Of/icitil L/igutdnior, i e V 

JJruwpi:U<( i^locJt *i»<i Jjo'in 'irawdciiug Compnity, JAinitcd (di, 
f.oyVt ScUt V. Venhanno ^cHi (ft), TV-iH V. Jlov'ord {.!) ftod 7n re Sarawak ana 
llitiduslun Iktuhitig and 'I'radt.nj Company, Limited 10) referred to. 


TRcf. 26 I. C. 66f : Rel : 73 I. fJ. 211] 

^ ^ I . ^ ■ Ml ' I 

• First Appeal No. ‘.'.S o! I'.Hl from an order of A. Sabonadiero, Diftbriot Judge o 
Aligarh, dated tho 7th of February, 1911. 

(1) (IftSOl I. L n, 3 All ‘236. (51 (1^90) I. L. 

(2) Weekly Notes, p. 46. (6) HOOD 1. L. R. 

(8) Weekly Notes. 1882, p 1H6. i7) (1^96) 1. L. R. 

(4) (1882; 1. Tj. R. K) All. 247 (8) (1879) 1. L. B. 4 Oa! 704. 
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The material faobs were as follows : — 

On the 3rd of December, 1910, an order was passed directing a com- 
pany called the Shri Baldeo Mills Company. Limited, to be wound up. 
That order was duly notified in the Government Gazette. Certain share- 
holders thereaCter applied bo the Judge on the 7bb of February, 1911, to 
reconsider and revoke the order, on the ground that they bad no notice, 
and no opportunity was given to them to put forward their objections. 
The application was refused by an order of the same date. On the 25bh 
of February. 1911, they filed an appeal purporting to be from this order, 
but mainly directed against the validity of the order for winding up. At 
the time of filing the appeal in the High Court an order was prayed for 
and obtained directing notices of filicg the appeal bo issue under section 
169 of the Companies Act. There was no prayer for an order, and no order 
was made, extending time for service of notice of appeal. The notices 
were nob served bill the 25th of March. 1911. On the appeal coming up 

for hearing : , , . v 

The official liquidator appeared in person and took a preliminary ob- 
jection to the hearing of the appeal ; 

Although the appeal is, on the face of it, from the order rejecting the 

application for re-hearing, as a matter of fact, the grounds are directed aga- 
inst the validity of the order of the 3rd of December, directing the company 
to be wound up. The latter order, not having been appealed against within 
three weeks from its date, as required by section 1^.9 ot the Companies 
Act, bas become final, and no appeal calling that order in question can now 
be heard. Again, from whichever order the appeal may bo deemed to be. 
notice of it was not served within three weeks from the date of the order. 
The words “notice is given" in section 169 mean “notice is served and 
the section contemplates that the appeal should be properly filed and notice 
thereof be served within three weeks from the date of the order appealed 
against, unless the time is extended [643] by the Court of Appeal. 
The case of VFaU V. Howard b.u authority for this. In that case 

the notices were not served till the 7th of June, 1894, and it was 
held that the notices were not given till that date. It was open to the 
appellants to pray (or an extension of time under section 169, but they 
did not do so. The requirements of the section are not fulfilled by 
obtaining an order, within three weeks, directing notices to issue. 

Dr. Tej Bahadur Saprut for the appellants, in reply to the prelimi- 
nary objection : — 

The appellants had no notice of the order of the 3rd of December, 
and so could not appeal within three weeks of that date. A party must 
have notice of an order before be can appeal from it. At all events we 
have a right of appeal against the order of the 7th of February ; for, 
under section 169, there is an appeal from any order passed in the course 
of the winding up. 

Then, as to the question of notice. Section 169 does nob expressly 
lay down that notice is to be served within three weeks. Had that been 
the intention of the Legislature, it would have distinctly said so. Section 
169 says that notice is to be given within three weeks. If that be held 
tantamount bo service of notice then great hardship will result ; for, in 
the majority of oases, even with the greatest promptitude on the appel- 
lant’s part notice may nob be served within the prescribed time on res- 
pondents, share-holders, living in different parts of the country. All that 
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the appellant can do is to get an order within time for the issue of 
notices ; he can have no band in the service of those notices. It is suffi- 
cient compliance with the requirements of the section if notices are 
Ordered to be given” within the prescribed time. The oases do not lay 
down that “given” means “served.” In the case in I. U R. 18 All. the 
order which could be appealed against was that of the 30th of April, 1891; 
and the appeal was 6led on the 2nd of June, 1894. There the appeal 
itself was tiled more than three weeks after the date of the order com- 
plained of ; and it was not necessary to decide any other point. The 
present question did not, therefore, arise in that case. In the case of 
L644j T^aksh77iifiar<is(iy7/a v. VenkannO' (,1) there are some observations 
in my favour at p. 579 of the report, although the point was not expressly 
decided. Ho further cited Ramanappa v. Tke Official T/iquidaiort Bellary 
Brucepetta Stock and Loan Tr ansacling Company Limited (.2) and In tt 
Sitrawok and Hindustan Banking and Trading Gompanfjt Limited (3). 

Knox and Piggott, JJ. : — The appeal before us is on the face of it 
an appeal against the order of the District Judge, dated the 7th of 
February, 1911. The order in question is an order refusing to revoke an 
order passed by bim on the 3rd of December, 1910, which order was for 
the winding up of a company known as Shri Baldeo Mills Company, 
Tjmibed, Hathras. A preliminary objection is taken by the Official 
Liquidator to the hearing of this appeal on the ground that the appeal is 
time- barred. The objection sets out two grounds on which the plea of 
limitation is pressed. The first is that the order winding up the com- 
pany was passed on the 3rd of December, 1910, and has become final. 
Section 169 of the Indian Companies Act, while allowing appeals from 
any order or decision in the matter of winding up of a company, provides 
further that no appeal will bo beard unless notice of the same is given 
within three weeks after the order complained of has been made in the 
manner in which notices of appeal are ordinarily given under the Code of 
Civil Frocodure unless such time is extended by the court of appeal. 
Secondly, even if tho appeal be taken to be against the order, dated the 
7th of February, 1911, it is still out of time. The memorandum of appeal 
was presented within three weeks from tho 7th of February, 1911, but 
notice was not given until long after three weeks had passed. In our 
op nion tho preliminary objection is a good one and prevails. We were 
referred to several cases by tbe learned advocate for the appellants, 
namely, Ramanappa v. The Official Liquidator, Bellary Brucep tta Stock 
and Loan Transacting Company, Limited (2), Lakshminarasayija Setti v. 
Venkanna Setti fl), R. Wall v. J. £J. Howard (4), In re Sarawak and 
Hindustan Banking and Trading Company, Limited (3). We have 
considered all those ca^os, and in our [640] opinion the position 
taken up in all tbo‘'o cases are against tho appellants. Tbe appeal 
is beyond time and is dismissed with costs. Separate sets of costs will be 
allowed incase of tbe Official Liquidator, respondents Nos. 4 and .5 and 
respondent No. 33. 

Appeal dismissed. 


(1) IP. 01) 1. li P. 25 Mad. 676 (9i (1879) I. L. P. 4 Cal. 704. 

l!i) H&Ub) I. L. P. 22 Mud. 291. (4) (1696) I. L. P. 18 All. 215. 
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38 A 698 (=8 A. L. J. 678=11 1. C- 936). 

appelijATB civil. 

Before Mr, Justioe Karamat ffiisain and Mr. Justios Ohamier, 

Dutta AND OTHERS {Defendants)^ v. Khbdtt {Plaintiff).^ 

[llbh May. 1911.] 

Civil Procedure Code (1908), eeotione 99, 107, schedule IT-—Arbiirationf~^A.ppeU<ite couri, 
powers oJ^Befere^ice once made unaffected by death of party. 

An app\io<ktion toe a leforonod to arbitcatlon under aobddule II to tUe Code of 
OiTil Frooedare, 1008. may be made to an appellate oouct ae well as to a court 
of original juriadiotion, and the court is bound to accept and act upon snob 
application if made by all the parties interested in the appeal. When an appli* 
cation for arbitration has been made, it will not lapse by reason of the death 
of one of the patties; bub if the tight to sue survives, the arbitration must be 
proceeded with after substitution of the representatives of the deceased party. 
Perumalla Satyanarayana v. Pertunalla Venhaia Rangayya (1) referred to. 
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In this case when the suit was in appeal before the lower appellate 
court (District Judge of Benares) all the parties interested applied for a 
referonoe to arbitration under the second schedule to the Code of Civil 
Procedure, 1903. The Judge however rejected the application holding 
that the powers conferred by the second schedule to the Code were not 
exeroiseahle by an appellate court. 

Babu Piari Lai Banerji, for the appellant ; — - 

The order of the lower court cancelling the reference to arbitration 
is illegal. An appellate court can refer a case to arbitration. The learned 
Judge has held that the law dealing with arbitration no longer forrus part 
of the Civil Prooedure Code, as the second schedule cannot be said to be a 
part of the Code. This reasoning is not sound. 

Muushi Haribans Sahai for the re=;poQd 0 at : — 

The lower court says that under section 2, clauses (l) and (18) of the 
Civil Prooedure Code, ‘Code’ includes ‘rules* and ‘rules* mean ‘rules and 
forms contained in the first schedule or made under section 122 or 125,* 
Therefore the second schedule is [646] nob part of the Code. Further, 
the appeal abates, as one of the appellants Gurudatta is dead. The 
reference to arbitration is also therefore now of no force. The appeal is 
based solely on one ground. The order was only an interlocutory order. 
At most it was an irregularity only, and was covered by section 99 of 
the Code. In section (1), clause (2) of the second schedule the word 
‘shall’ is directory only and not mandatory; and jurisdiction does nob 
cease till the order of reference is made; Abdul Hamid v. Biaz-ud^din (2). 
The fifth schedule has been referred to in sections 159 and 155 of the 
Code. At any rate, an order for reference should not be made on the 
original application, inasmuch as the arbitrator had already made an 
award before any order for reference was made. 

Babu Piari Lai Banerji, in reply. 

The appeal does not abate on the death of an appellant. The oause 
of aotion survives and the reference bo arbitration holds good. Perumalla 
V. Perumalla (1). 

• Second Appeal No. 713 oC 1910 from a Hooreo of G. A. Paterson. District Judge 
of Benares, dated the I7tb of March, I9i0. confirming a decree of Eeaari Narain Chand, 
additional Munsif of Benares, dated the 25th of November 1909. 

(1) (I90i) I. Tj. B. a? Mad. 112. (2) (1907) I. D. R. 30 All. 32. 
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1911 It Will ba open to the legal representatives of Gnmilatta to refuse to 

may 11. join in the reference afterwards. The law of arbitration was related to a 

&iTBi,i,ATE sohedule,booaus6 a new enactment is to be passed on the subject. 

Oiviii. -Lkiere IS some difterence between mere submission and raferenoe to arbi- 

■ trafcion. It was the policy of the law to allow parties to oboose their own 

33 A. 8 forum. The word ‘shall’ should be construed as mandatory. He quoted 
a v.Sheo Shankar Singh (1), Pi>.rumalla v. Perumalla (2). Abdul 

935 * V. Rtazuddin (3), Ramjidas Poddar v. Howie (4), and Raza Ali 

y. Fida Ali (5). 

Karamat HlSAIN and Chamier, JJ: —When this ease was before 
the lower appellate court all parties joined in an application to the court 
that the matters in difference between them should be referred to arbitra- 
tion, and an arbitrator was named in the application The court declined 
to make a reference to arbitration because in its opinion schedule 11 of 
the Code of the Civil Procedure was no part of the Code and therefore 
section 107 of the Code did not confer upon an appellate court the power 
to make a reference bo arbitration conferred upon courts of 6rsb [ 647 ] 
instance. This view cannot bo supported. The second schedule to 
the Code is as much an enactment as any other part of the Code, and 
there is no doubt that the lower appellate court in this case had power to 
make a reference to arbitration as prayed by the parties. Under paragraph 3, 
schedule II, the court ought to have referred the matters in dispute to 
the arbitrator named in the application. It is contended that the error 
committed by the court is cured by section 99 of the Code. But. inasmuch 
as the error resulted in the substitution of the Judge’s decision for the 
decision of the arbitrator, it is impossible to hold that the case is governed 
by section 99 of the Code. Then it was suggested that it would be useless 
to remand this case to the lower appellate court, because one of the 
parties to the original application has died. It seems clear, however, that 
the authority of an arbitrator is not necessarily revoked by the death of 
one of the parties to a proposed arbitration. In the present case the right 
to sue survived, and therefore after substitution of the representative of the 
deceased party the case should have been referred to the arbitration as 
prayed. We are supported in this opinion by the decision of the Madras 
High Court in Perumalla Satyanarayana v. Pertima^la Venkata Rangayya 
(2). We allow this appeal, set aside the decree of the lower appellate court, 
and remand the case to that court for di?p ical according to law. Costs of 
this appeal will be costs in the cause. 

Appeal allowed. 

33 fl. 647 (=8 A. L. J. 791=11 1. 0. 814). 

REVISIONAU CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice PiggoU. 


Ram Kisran Has {Applicant) v. Jai Kishan Has and others 

{Opposite Parties).^ 

[11th May, 1911.] 

AeJ No I of 1877 {Specific Relief Act). 6‘'ciioH Possessory tmt dismissed — Application 
hv plaintiff for revision rejected. 

* Civil Rovision No. 8 of 1911. 

(1) (1994) 1. Ti R Q7 All. 63. (4) (1907) I. t,. R. 35 OjvI 199. 

(21 (1903) I L. R ^27 Mad. 113. \6) (1000)4 Oudh Cosea. 17, 

(9) (1907) I Tj. B. 30 AU. 93. 
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^’heu the plaintifi's suit under seotion 9 of the Specific Belie! Act, 1877, was 
dismissed, the High Court declined to interfere in revision upon the ground that 
it was open to the plaintifi to take another remedy and bring a regular suit on 
title. Jtcala v. Gauga I'rasad (i) foUowed. 

[Fol: 1914 M. W. N. 96='22 I. O. 279.] 

[648] The faobs of this oa^e were as follows : — 

The plaintiff lived in a house, of which his father was entitled to 
pOBfiession as executor of a certain will, in Benaies. During his temporary 
absence the defendant took possession of the house. On his return to 
Benares the plaintiff brought a suit for possession under seotion 9 of the 
Speoiho Belief Act. The court of first instance was of opinion that the 
father alone could sue for recovery of possession and dismissed the suit. 
The plaintiff came in revision to the High Court. 

The Hon’ble Pandit Sundar Lai (with him Mr. A. fl. C. Hamilton), 
for the opposite parties, raised a preliminaTy objection to the hearing of 
the application : — 

The ground on which the revision is sought is that the lower court 
was wrong in law in holding that the plaintiff was not entitled to sue* A 
mere mistake of law is not a sufficient ground for revision. Besides, the 
plaintiff has another remedy open to him ; he can bring a regular suit for 
recovery of possession. Having another remedy, be is not entitled to 
oome in revision. 

Babu Jogendro Nath Chaudhuti (with him Dr. Satish Ohandra 
Banerji and Babu Harendra Krishna Mukerjt), for the plaintiff applicant: — 

The only question for determination in a suit under seotion 9 of the 
Specific Belief Act 1*=, whether the plaintiff has been in actual possession. 
That question was found for the plaintiff. The cDUrb, however, held that 
the possession was not juridical poseossion. But, under seotion 9, the 
mere fact of possession is sufficient ; it need not be juridical. The plaintiff 
was entitled to a decree under section 9 ; and in dismissing his suit the 
lower court has failed to exercise a jurisdiction vested in it by law. A 
revision lies under such circumstances. I am supported by the analogous 
case of Budrappa bin Sankappa v. Narsingrao (2). 

The other remedy, a regular suit for possession, which is open to the 
plaintiff is of an entirely different character from the one given by sec* 
tion 9. In a regular suit the plaintiff has to prove his title ; but in a suit 
under section 9 no proof of title is required. The benefit and privilege con- 
ferred by seotion 9 are not available to tbe plaintiff by the other remedy. 
There is no other remedy enforcing a mere right to continuance of 

possession. Strictly speaking, the plaintifi has no other remedy, as he has 
no title in himself. 
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Tbe Hon’ble Pandit Sundar Lai referred to Jwala v. Qanga Prasad (1). 

Knox and Piggoxt, JJ. : — The petitioner instituted a suit in the 
Court of the Subordinate Judge of Benares for possession. It was a sum- 
mary suit brought in accordance with section 9 of the Specific Relief Act. 
Tbe Subordinate Judge found that the plaintiff's possession was not, as he 
expresses it, juridical, but merely physical, and that be enjoyed possession 
as representative of his father, who was the person entitled to possession, 
and dismissed tbe suit. The plaintiff has come to this Court in revision. 
We have the authority of the case of Jwala v. Ganga Praaad (1) for re- 
fusing to interfere in revision in oases like tbe present, where another 


(2) (1904) I. L. B. 20 Bom, 218, 



(1) (1903) 1. Ij. B. 80 All. 881. 
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remeay is open to the aggiieved party. We think that the ease is not one 
in which we should intorfore. It is apparently a family quarrel. 
Petition is dismissed with costs. 

Application rejected. 

33 A. 649 (t=ll 1. C, 39=8 J. L. J, 718.) 

APPELLATE CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice Piggott. 
Dwarka Prasad {DefendanC} u. Brij Mohan LaXj {Plainti^).^ 

[12tb May, 1911.] 


Civil Procedure Code (1903), order V. rules 15-28— Prach'c^—JMtt^ of 8 u*nt 7 u>ns~Suffh 
mens transmtlted for service to Court having jurisdiction in the place where defend- 
ant resides-^-^uestion of sujjicicncy or insufficiency of service to be determined by 
Court serving summons. 

^Vhero a. summons is sent by a Court in which a suit is filsd to a Ooutt with- 
in the jurisdiction of which the defendant resides for service on the defoDdant, it 
is the serving court aod not the issuing court with which, ordinarily speaking, 
rests the decision whether such summons has been properly served or not, though 
possibly there may be oases in which the issuing Court may find it necessary to 
re-open the question of service and to decide ihereon. Roma Nath Rural v. 
Ouggodonandan Sen (1) dissented from. The provisions of order V, rules 15 to 
28, discussed. 

[660j In this case one Brij Mohan Lai filed a suit againsb Dwarka 
Prasad in fche Court of tbo Additional Subordinate Judge of Agra. Sum- 
mons was issued to the Munsif of Muttra on the 9th of April, 1910, for 
service on Dwarka Prasad. The date fixed (or hearing was the lObh of 
May, 1910. A process-server subordinate to the Munsif's Court at Muttra 
went to the village where Dwatka Piasad was supposed to be residing. 
He made a return of the process on the 20th of April and in that return 
be said that be had effected substituted service under order V, rule 17. 
The Munsif of Muitra examined the proooss- server on oath touching his 
proceedings and declared that summons had not been duly served. With 
this declaration be ordered the summons to be returned to the Additional 
Subordinate Judge of Agra. No further steps appear to have been taken 
before the day appointed for hearing. On- the day fixed for hearing the 
Additional Subordinate Judge took up the case and came to tbe conclusion 
bbab service upon Dwarka Prasad ha 1 been properly made. He therefore 
gave a decree ex pai'te against Dwavka Prasad. The defendant applied 
under oraer IX, rule 13 of the Code of Civil Procedure for restoration 
and re-hearing ot the suit. This application was rejected. The defendant 
thereupon appealed to tbe High Court, 

Pandit ibhiam Kishun Dar, for the appellant. 

Munshi Qulzari Lai, for the respondent, 

Knox and Piggott, JJ. : — This is an aijpeal from an order passed by 
the Additional Subordinate Judge of Agra, rejecting an applioatioDimade to 
him under Order IX, rule 13 of the Code of Civil Procedure. The applicant 
had in bis petition alleged that tbe summons in the original case bad not 
been-duly served upon him. We find on looking at the record that the 
Additional Subordinate Judge of Agra bad issued a summons to the Munsif 
of Muttra for sorvioo on Dwarka Prasad, on the 9bb of Aptil, 1910, The date 
fixed for bearing was the lObb of May, 1910. A process-server subordinate 
to the Muosif’s Court at Muttra went to the village where Dwarka Prasad 


Appeal No. 13 of 1911, irom an order of Kalka Singh, Additional flUboB- 
dioate Judge ol Agra, dated the 5th of November, 1910. 

(1) (1695) I.D. R. 22 Gal. 889. 
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was sapposed to be residing. He made a return of the process on the 
SObh of April and in that return be said that he bad etfeoted sub- 
stituted service under order V, rule 17. The Muasif of Muttra 
[851] examined the process-server on oath touching his proceedings and 
declared that summons bad not been duly served. With this declara- 
tion he ordered the summons to be returned to the Additional Subordinate 
Judge of Agra. No further steps appear to have been taken before the 
day appointed for bearing. On the day 6xed for hearing the Additional 
Subordinate Judge took up the case and came to the conclusion, upon 
what grounds one cannot tell, that service upon Dwarka Prasad had been 
properly made. He therefore gave a decree ex parte against Dwarka 
Prasad. In the appeal from the order dismissing the application for re- 
hearing the appellant takes the plea that the summons was not duly serv- 
ed upon the appellant, and that he had no notice of the suit. 

It is contended that the return made by the Munsif of Muttra should 
be accepted as strong evidence that the summons was not duly served, 
and that the view taken by the Munsif of Muttra was the right and proper 
view, inasmuch as the serving officer’s report shows that Dwarka Prasad 
was not at the time of the service present in the village and that there 
was no one authoiized to receive summons on his behalf. Out attention 
was also drawn to the fact that there was evidence to show that Dwarka 
Prasad had nob been to this village for a year or more, and that the plain- 
tiff himself admitted that Dwarka Pra^^ad ha I not been to the village for 
four months preceding the service. On the other band it is contended 
before us that the Additional Subordinate Judge was the proper Court to 
say whether the service was properly effected or not, and reliance was 
placed in support of this contontion on Romanafh Bural v. Guggodonandan 
Sen (1). The procedure regarding service of summons is to be found in 
order V, rules 15 to 23, of the Code of Civil Procedure. Rule 21 lays 
down that the summons may be sent by the Court from which it is issued 
bo any Court which has jurisdiction over the place whore the defendant 
resides. The Court receiving the summons is directed by rule 23 to pro- 
ceed as if the summons had been issued by that Court and shall then, by 
which wo understand when the procoodinss authorized have been taken, 
return the summons to the Court by which it was issued together [St 2] 
with the proceedings, if any, with regard thereto. The method which 
the Court has to adopt in serving processes is governed by the rules 
contained in order 5, and also such rules as may from time to time be 
laid down by this Court. In accordance with those rules the processes are 
to be entered in a register kept for the purpose and made over to the 
process-server. The process-server should carry out services, if possible, 
in one of the methods prescribed by rule 16 or rule 17. In the present 
case he appears to have endeavoured bo effect service under rule 16, and 
as that was impossible, to have adopted the procedure prescribed by rule 
17. There is no doubt that he was in error regarding the house upon 
the outer door of which he affixed the copy of the summons. It was not 
the house in which the defendant ordinarily resided at that time. But 
apart from this error his procedure was according to the rule. He return- 
ed the process to the Court from which he bad received the summons with 
the report of service endorsed thereon. The Munsif of Muttra upon the 
return of the summons together with the affidavit of the serving officer 
went on under rule 19 bo endorse a declaration to the effect that the 
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(1) (1895) I. L. B. 22 Oal. 889. 
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summons bad nob bean duly served. Appendix B, form No. 10, whiob 
provides for oases in which a summons for another Court is to be returned, 
shows that the procedure of the Munsif was correct. Obviously he is the 
person who is m the best position to decide whether the process has been 
„ duly served or not. The process-server is attached to his Court and he 

38 A 649=11 should be far better able to judge bow far he is or is not telling the truth 
1 . 0. 39^8 than a Court situate miles away and in whose presence the evidence regard* 
A. L. J. 715. jjjg service of process is not and cannot with proper regard to con- 
venience be taken. Seeing that in this case the Munsif of Muttra acting 
with the powers given him by rules 23 and 19 bad oertided that the pro- 
cess had not been duly served, it was a very serious step for the Additional 
Subordinate Judge of Agra, without apparently any other evidence before 
him, to overrule this certidoate and to declare that the process bad been 
duly served. We are not prepared to say that there may not be cases in 
whiob the Court originally issuing the summons may find it necessary to 
re-open the question of service and to decide thereon. But such oases 
[653] should bo rare, and it appears to us that under such oiroumstances 
the Court issuing the process should only act upon good and a strong 
evidence which comes or is brought bo its notiice. Order 5, rule 23, directs 
that the Court upon receipt of the process from another Court shall pro- 
ceed as if it had full power to carry out the procedure laid down in rule 23. 
We see no rea'^on why such procedure should be limited to all but the 
last sentence of rule 19, and why we should read into rule 19 that only 
the Court issuing the process is the Court that can declare that the 
summons has been duly served. It is easy to conceive that such a view 
of rule 19 may easily lead to unnecessary and round about ptooedure. If 
the contention were sound, it would mean tUab the Court receiving the 
summons may upon hearing the affidavit of the process-server come bo the 
conclusion that it is the duty of the process-server to return to the 
and make further search or that when a process-server has wrongly omibtM 
to effect substituted service under rule 17 to order the process-server bo 
go back and effect such sub-bitubod service. Bub whatever its opinion, 
it would not bo able bo issue the neoessary orders, bub would have to leave 
the orders bo the Court issuing the summons. No advantage is gamed by 
returning the summons to the issuing Court and then having it sent baotc 
by the issuing Court bo the second Court to carry out a procedure of this 
kind. With due respect to the view taken in Bomanath Bural v. QuQQO- 
donan'ian Sen U), we are nob prepared to follow what is therein laid down. 
In the pre'^onb case wo are satisfied that the Munsif of Muttra took the 
right view that the service had not been sufficient It follows therefore 
that under order IX, rule 13 Dwarka Prasad was entitled to have the 
parte order and decree set aside and the case re-heard. We allow the 
appeal, set aside the order appealed from and direct the Additional Subor- 
dinate Judge to re-ad mit the ease upon the file of pending oases and 
dispose of it according to law. Costs hero and hitherto will abide the 

event. , 

Appeal decreed. 


(1) (1895) I. L. B, 22 Cal. 889. 
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[664] APPELIiATE CIVIIi. 

Bfl/orfi the Hon’ble Mr. S. Q. Richards, Chief Justice, a^id 

Mr. Justice Banerji. 


Tolshi Bam {Plaintiff) v. Babu and anoxheb {Defendants).^ 

[12bh, May, 1911]. 

Hindu laic — Miiakshara — Joint Hindu family — Alienation by one member without the 
content of a co-parcsner'—^ljegal necessiiy^Hight of itvbtequently born cO’parcener 
to impugn the traneaction. 

Where an alienation of ancestral property is invalid as having been made 
without legal necessity by one member of the coparcenary without the consent 
of the rest, it is open to co-pArceners to object to such alienation notwithstand- 
ing that they were born subsequently thereto. Kalt Shankar v Nawab 
Singh (1) referred to. Ohuttan Lai v. Kallu (2) distinguished. 

[Ref. 80 M. Ij J. 592=34 1. O. 794 ; 60 I. O. 68 : 2 Lah. 114=61 I. O. 628 • 64 I O 
757 ; 6*^ 1. C. 945 ; 70 1. O. 10 lO ; Diet 89 I 0 1052=22 A D J. 809=46 AH* 
882 ; Diet. 79 1.0. 1010 ; Ref. 78 J. 0 384 ; 78 I. 0. 260.] 

The faobs of bhis oase were as follows : — 

A morbgage-deed was executed by one Bam Sahai, who had two i^ons, 
Boli and Sundar, who were ab the time joint with him. Boli attested the 
deed, and died subsequently, leaving two sons. The mortgagee sued after 
the death of Bam Sahai and Boli, and asked for a decree for sale against 
the mortgagors’ son and grandsons. The latter pleaded ab<^onc6 of legal 
necessity for the alienatou, which was also alleged to have been made 
without their oonsent. The court of first instance found that the transfer 
was made without legal necessity and without the consent of Sundar, but, 
as the grandsons had not been born ab the time of the mortgage, the Court 
decreed the claim against them. Upon appeal by the grandsons the lower 
Appellate Court upheld the finding regarding absence of necessity; held that 
Boli was nob estopped by reason of having attested the deed, and exempted 
the share of the appellants. 

Upon second appeal by the plaintiff, the decree below was affirmed 
The following judgment was delivered by Knox, J. 

“ *8 another ingenious attempt to get behind findings of fact based on 

evidence. The learned vakd for the appellant ignores the fact that the findinea are 
dead against him and tries to get rid of the decree by attacking points which in the 
face of the findings arc against him. The appeal is dismissed with cost.'* 

The plaintiff appealed under section 10 of the Letters Patent The 
appeal was originally heard by STANLEY. O. J.. and Griffin. J who 
remitted an issue. The appeal then came on forbearing before Biohards 
O. J., and Banebji, J. • 

Qirdhari Lai Agarwala, for the appellaut, relied on Chuttan 
Lai V. Kallu (2) and argued that upon the finding [655] that the grandsons 
were nob in existence when the mortgage was made, the plaintiff was en- 
titled to a decree against them and their share in the property 

Dr. Sati-h Chandra Banerji. for the respondents, submitted that 
the mortgagor nob having made the transfer with the assent of his co- 
parceners who wore then in existence, and there being no neoe^^itv for it 
t he mortgage wa- invalid and oreated no ch arge upon any portion ' of the 

‘Appeal No. 90 of 1910 under section 10 of the Letters Patent 
(1) (1909) 7. L. R. 31 All. 507. (2) (1910) I. L. R. 88 All. 288. 
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property. He cited Kali Sanhar v. Natoah Singh (1) and lfayne*s Hindu 
Law, 7th od„ section 342, p. 449. 

Babu Girdhari Lai Agarivala was heard in reply. 

Eichabds, C. J., and Banebji, J. — This appeal arises out of a suit 
to enforce a mortgage. The mortgage was made in the year 1891 by 
one Ram Bahai. Ram Sahai bad two sons, Boli and Sundat Lal.^ Roll 
left surviving him two sons, Babu Lai and Munshi Lai. The suit was 
instituted in the year 1909 against Sundar Lai, Babu Lai and Munshi 
Lai. The defence was that there was no legal necessity and that there- 
fore Ram Sahai bad no power to mortgage the ancestral property. 
The Court of Grsb instance found that there was no legal necessity for 
the loan. It however, gave a decree for the sale of two-thirds of the 
property, exempting one- third as being the share of Sundar Lai, who had 
not consented to the mortgage. This was not very accurate, because on 
partition the share of Sundar Lai in the property after the death w his 
father would have been one-half and not one-third. On appeal by Babu 
Lai and Munshi Lai, the lower Appellate Court affirmed the finding on the 
question of legal necessity and dismissed the plaintiff's suit to the extent 
of a further one-third. “Why it gave a decree for sale of one-third 
not know. However, the question does not arise, inasmuch as neither 
Babu Lai nor Munshi Lai appealed. The plaintiff then preferred an app^ 
to the High Court. The case coming before our learned brother, he 
di'^mis«!ed the appeal, whereupon the present appeal was preferred 
the Letters Patent. A Bench of this Court romitbed issues to the LourC 
below as to whether Babu Lai and Munshi Lai were born in the 
1891 when the mortgage was made. The finding on tbis^ issue is a 
neither was born until some t556] time subsequently. It is now con en 
ded on behalf of the appellant that inasmuch as neither Babu Lai nor 
Mun^^hi L/al alive ah fcho date of fche mortgage they cannot ques lo 
the validity of the morfcgace. 

A palace to be found at page 449 of the 7th edition of Jayne’s 
Hindu Law wa': roforred to. It is as follows; A son cannot o jeo 
alienaMon validly made by his father before he was born or begotten, 
bocau^o ho could only by birth obtain an interest in proper V ^ 
was thrn oxisbins in hi<; anoostor.’* It seems to us that in order that the 
alienation should bind sons who are afterwards begotten, it must be 
valid and effectual alienation. On the very same page Mr. Mayne 
cays • — “ On the other hand, if the alienation was made by a father witn- 

out necessity and without the concent of sons then living, 
onlv be invalid against them hubalco against iTLu 

had ratified the trancaction; and no concent given by them .. 

would render it binding upon him. ’ In the present case the a 

time of the alienation concicted of Ram Sahai and his two sons, 

Sundar Lai. It is clear on the finding of the Court that Sundar Lai g 
no consent. The attempted alienation was therefore mvalid 

ineffectual. 

There ic abundant authority, if it was wanted, that ’where ^ j 

legal nececcity, one of the oo-parceriary body cannot alienate t le ^ 

proporhv without fche con*^enfc of all fcho other mem ore, see a » relied 

V. Na 7 onh Sirrah flV The ca-e of Chuttan Lai y. Kallu (2) was al.o 1 
upon on behalf of the appellant. In that case it would appear that ^ 


(1) (1909) I. Jj. B. 31 All. 507. 


(2) (1910) J. li. B.33 All. 288. 
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bad been a valid alienabion before bbe birbb of bbe member 'who aiber- 
wards sougbb bo impuga ibs validity. 

Iq our opinion the decision of our learned brother was oorroob and we 
therefore dismiss the appeal with costs. 

Appeal dismissed. 


33 A. 657 (=8 A. L. J. 670=11 I. C. 20). 
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Before the HonbU Mr. fl. G. Richards. Chief Ju%lice% 

and Mr. Justice BanC' ji. 


Ul>FAX Bai and another { Plaintiffs ) v . Gauri Shankar 

AND OTHERS {'Defendants).'^ 

[l‘2bh May. 1911.] 

Act Nn. 7X of 1872 (/ti'ifan Contract A^'f', sections 10 and 11 — Ouardian aniJ w»nor— 

Sale of his own properly by puardian to minor^Sale valid if for benefit of minor. 

A cerbifioitoO guardian trani^ferred some immovable property belonging to 
himnelf to hie minor wards in eatisf totion of moaoy whiob be owed to them. 
Afier the guardian's death the minors sued his heirs for possession of the pro* 
perty. Held, on the doding that the trans-tobion sv.is 6o»»'t. fide and for the be- 
no6t of tho minors, that the transfer in their favour was valid and could be 
enforced by them as against the heirs of their late guardian. 

[Ref. 37 Mad. f90: 13 A. L. -T 18^=27 I. O. 733; 33 I, ^ 994=22 O. W. N. 130; 3l T. 

C. 792=13 A. La. J. 1034; Fol. 82 1. O. 96=5 Dah. 317.] 

This wa«; an appeal, under section 10 of the Letters Patent from a 
judgment of KaramAT HUS.AIN, J. Tho facts of the ca^e sufficiently 
appear from tho judgment under appeal, which was as follows : — 

' One Mul Cbacd, who was a oertifioated guardian of the two plaintiffs, Ulfat Rai 
and Balak Pam. executed a sale-deed of some immovable property belonging to him- 
self in favour of his minor wards, and applied for mutation of names, bub died before 
tho passing of possession to the minors After his death the minors brought an action 
for possession of the property. Tbe court of first instance, on tbe authority of Mohori 
ISibee v. Dharmodas Ghosc (1). dismis-ed tho suit on the ground that a contract to 
which a minor is party is void. On appeal tbe decree ot tbe court of first instance was 
affirmed by tbe lower appellate court Tbe lower appellate court in its judgment says, 
‘Mul ‘'hand, decea'^od, who exeiuted the sale deed in their favour, happened to be their 
certificated guardian, but there is nothing in the sale-deed or the plaint to show that 
be noted id his dual capacity in this transaction. He did not mabe the contract with 
himsvlf as guardian of his w wtds His oontr iot was clearly with the wards themselves, 
and it was therefore V id u5 tutfto.' Th^ pLintiffs have preferred a second appeal to 
this court, and two points are argued before me. Tbe first is that when the guardian 
contracted and sold the property to bis wards he must be deemed to have purchased it 
hiii'self as guardian, and th it tbe minors must not be deemed to be a party to the con- 
veyance of sale. In the face ot tho finding recorded by tho lower appellate oourt I can- 
not accede to this contention. The minors must be deemed to bo a party to tbe oon- 
veyanoo of sale. The second is that as the sale was made in favour of a minor tho 
ruling of their Lord-^hips of the Privy Gouooil in I. fj. R 30 Cal. .*>3^, has no applica- 
tion In support of this oootontion tbe learned v ahil relies on certain ob’iervations 
made in Meghitn Dube v. Dran Sinqh (ib Those observations are as follows * I he 
first plea raised on behalf of the appell.tnts is that [653] tbe o>ni'.raot on which the 
suit is h ised is void, inasmuch as the mortgagee was a minor at the date of tbe execu- 
tion of tbe mortg ige-deed. The learned vakil for tbe appellants rolio.s upon the ruling 
of tho Privy Council referred to above upon which the court of first instance had based 
one of its oooolusioiis. i bat was a case in which their Lordships of the Privy Council 
held that a contract made by a minor was absolutely void and not merely voidable. 
That, however, is not tho case here The contract in this case was made by persons of 

^Appeal No. 105 of 1910 under section 10 of tbe Letters Patent. 

(1) (1902) I. L R 30 Cal. 539. (2) (1907) I. L. H. 30 All. 63. 


4A1 


A V— »8 



83 Ml 659 


INDIAN HIGH OODRT REPORTS 


CTol. 


1911 perflOQ in whose favour the mortgage<deed was executed was a minor.. 

Mat 12. The quea ioa of validity of the mortgage does not in out opiaioa ari<e * The learned 

vakil on the b isis of the above ooservatioa<» says that in the case before me the sale 

APPBI*£*ATB m vde by a person of full age and the minors in whose tavour the sile was made 
CiViIj. Wire vendees and thib, therefore, the ruling of their Lordships of the Privy Counoil 

-- . does nob govern this oase. ] am of opinion that a oontriot to whioh a minor is a 

38 A. 607= 8 ^ promicee or a promisor is void, and with the greatest rospeot to the ob- 

A. L. J. 6 .0= sorvatiocf. made by the lea'oed judges in Mcgh<in Dubt) v. >'ru»i itiingh, i find myself 
il I. C. 20. to bold that the sale in favour of the minors, beoiuse the vendor was of age, is 

not void. The result is that the appeal fails and is dismissed with costs.” 

The plaintiffs appealed. 

MuD'hi Gulzari Lai, for the appellants, submitted that the Privy 
Council luliug had no application and that there was no prohibition in law 
again''t a iniLior being a tran-feree. In this case it must be held that Mul 
Cbaud acted as guardian in the matter of sale. He relied on Meghan Dube 
V. Ptan biiigh (1). 

Munshi Govind Prasal, for the respondents, relied on Nanakotti 
Naraifanga Cheitv v. Logalinga ChcUy (2), and an unreporte l judgment of 
KNuX and PiooOTX. -IJ., in P. F. A. 92 of 1910, decided on' the 10th of 
May, 19il, and contended that the plaintiffs as minors could not enter 
into a contract of sale. The finding of the lower appellate Court was that 
Mul Chand did not act as their guardian in the matter of the sale and this 
finding was i.inding m second appeal. 

lUCHAKi'S, C.J., and Bam-irji, J. — The facts out of which this appeal 
ari'^esaiu v* ry simple. One Mul Chand was the certificated guardian 
of the pla ntilF. He managed their property for some time and shortly 
before hi* dtath ho found him*eH indebted to them in the sum of 
Rs, 2,500. In order to di charge this liability he transferred by a doou- 
moiib, which on the face of it appears to bo a ^ale-deed, certain immovable 
property to the m nors. Ho next proceeded bo make an application 
[659J to have mut ition of names efTeoted for the benefit of the minors, 
bub before i liis matter could bo carried out Mnl Chand tiied. The defen- 
dants, who are the heirs of Mul Chand, then entered into possession. One 
of the minors has now come of age, and ho brings this suit on behalf of 
himself a no hi - m uor hiotlior to recover the property which was transfer- 
red into tboii names hy Mnl Chand. The defence is that a contract for 
sa^e w til a minor is ab'^oiutely void and reliance is placed on Mohori 
V Dkurmodaa Ohos---. l3h This defence on the face of it is very 
unmeriti i lou % It c«ubaiuly would bo a very fraudulent defence, if it had 
been pub foiward by Mul Chand, it is to be ‘^id in his favour 
that if bo had lived ho never would have pub forward bbo defence 
wbi. li is now pub forward by bis hoirs. In our opinion the proper 
infoicuce to bo drawn from the peculiar facts of this case is that Mul 
r hand act ug on bebalt of the minors transferred into their names the 
property in question. If Mul Chand, as guardian of the minor, bad 
Di gotiatcd with a third party and puroha'^ed on tboir behalf co tain pro- 
p<.’T ty and hal it transfi-ricd into the nam»3S of tiro minors, wo do not think 
it could for It moinonb bo ^aid that the transfer would be void. We do nob 
think that the iiua\' fact that tiio property in question was the property of 
Mul Clumd can make any difference where wo find that transaction was 
for tho benefit of the minors. No doubt if a oort ficatal guardian had 
fraudulently bran-ferred ooitain pioportv of his own for more than it was 
wort h to tlio minors, the minors would be able to repudiate the transfer 

(n (r.). 7} I. L..n zo aii. sa. lai (isoo i. L. n. 33 3i2. 

<3) 11902) I. li. B. 30 Cttl..589. 
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on tfhe ground of fraud. There is, however, nofching in the Transfer of 
Property Act which makes a minor incapable o! being the tran‘iferee of 
immovable property. He cannot transfer immovable property, it is true, 
but that is a ditlereut thing from becoming a transferee. 

We consider that under the circumstances of this case we are entitled 
to make and ought to make every reasonable presumption in favour of the 
minors, and wo consider that we are qnita justified in presuming that Mul 
Ohand in bis capacity as guardian of the minors accepted the transfer on 
their behalf In the view that we hold it is not necessary to express any 
opinion upon [660] the broad question as to wbat would be the effect of 
a transaction in which it was clearly shown that a minor acting entirely 
in his own behalf con rucbed for and purchased immovable property. This 
case is devoid of all merits. We allow the appeal, set aside the decree of 
this court and of the courts below and remand the case to the court of 
first instance for determination of the other question. The plaintiffs will 
have their costs of the appeal to this court and of the lower appellate 
court. The costs in tbo court of first instance will abide the event. 

Appeal allowed^ 


33 A. 660 (=- 8 A. L. J. 710=11 I. C. 36.) 

APPHLiIiATE CIVIL. 

Before Mr. Justice Karamat Hussain and Mr. Justice Chamier. 


pASONDHAY AND OTHERS {Di’fendants) V. ^TUHAMMAD AbU NASAR 

AND OTHERS {Plaintiffs).’*^ 

[L3th May, 1911.] 

Civil Procedvr^ Code sections ZO and 53 .> — Civil Procedure Code (1G08\ sec- 

92 Wagf Aliemitio'^ of tvogf property — Suit to act aside such alienation and 

Jor declaration that property is wagf—litght to sue. 

Held that a Auit by two Muhamoiadaus for a deolnration that a oertaio pro- 
perty IS waaf aud to f*ot a»ido tbo alieuation of Buoh property by the persons* in 
obargo thoroot is uob a suit contemplated by neotion 53'J of the Code of Civil 
Rroceduro. or soobion 02 of the Code of Civil Vcooeduro. lilOS, and ia 

maiotaiuabla without permission obtaiaod under soobion 30 of that Coda 

W«h(ir»»mtt£i Ahdnliah Khun v. Kallu U), Jamal~ud-din v MujlaUa Husain 
(2) and Kusi JIassan v Sagun Balkriahna (3) followed. 

[Ref: 19 1. O 073; ?5 All 194; Fol ; IS M.L T. 1G0=27 M.L.J. 370=26 I.C. 6B9: 491.0. 
365=23 O.W N. 115; 05 I.C. 90 ] 


The facts of this case are as follows : — 

A certain piece of land in village Gangoli, district Saharanpur, mea- 
suring 3 bigbas and 10 biswa*:, was alleged by the plaintiffs to be part of 
an endowment comprising u mosque, a grave-yard, a takta {fakir's stand) 
and a shrine of one llazrat Abdulla Nokmard. The Muhammadan 
defendants and thoir ancestor, llaji Sbab, wore mujaxvarst attendants 
who received a part of the offerings at the sbrine, but bad no right of 
tran*=fer. They held the property subject) to tbo wdl of the plaintiffs 
and other Muhammadan-', and the suporintendonoo of tbo property 
was in the bands oi the plaintiffs and thoir ancestors. Defendants 


•Second Appeal No 1031 of 1010 from a dooceo of E. O E. Lepgatt. Distriot 
Judee of Saharanpur, dated the 27th of May, 10l0 oon6rming a decree ol Mauin 
Bakheb. Subordinate Judge of Saharanpur, dated the lOlh of August, l9u8. 


(1) UhOO) 1. L. R. ‘21 All 187. Td/ (loii9) I.E.R. 21 Born. 17C 

(2) (1903) I. t». H. 90 All. 631. 
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Muhammadan defendant?, had sold to defendants 
wob 4 bo 7, bho Hindu defendants, a portion of tbe land, alleging ib feo be 

fi brought the present <;uit stating 

that the «ale b^id been made at tbe instigation of the Hindus of the 
viUage, who had claimed the mosque as a temple on two previous oooa- 

b.on'. m 18li and 1861, and bad raised a dispute in consequence of which 
thoro bad been both civil and criminal litigation, and that at both times 
the mo-que had boon bold to be waqf property, and all the Muhammadans 
of tho vibage had a right to uso the shrine, tbe mosque, the grave-vard, 
the takia »nd tbe land attached for upkeep and maintenance for the'per- 

formancj of th ir religious Ceremonies and tho burial of their dead. The 

defeuco sot up by the Muhammadan defendants was that the tomb on the 
land wa- tU-it of thcir ancestor Abdulla Nekmard, and that it as well as 
the ,an.j wh-.ch rurrounded it was their private property of which they 
held poscos-:ion o.vuers. Tbcre might be a few graves on the plot, but 
they were of their anco- tors only. It was not a public grave yard, the 

defondants having long bad their hou'^es on tho land, and having let out 

part of the land itself. They further alleged that the suit bad been in- 
stituted by Abu Na'^ar at the mitigation of some of the other plamtiffs, 

^allu, Abdul lia^au and Ghirsa, whom one of the defendants, Imam-ud- 
dm, ha I prosecuted for assault and criminal trespass, and that the plain- 

^ad any cause of action, should bring a suit under section 539 
of the f o Jc of C ivil Prooodure. Defendants No«. 4 to 7 supported this 
wnttrD ^tateiDeufc. 


It \va'> hold by tbo court of first in^^taoco that the property was waqf ; 

that the plaititifTs ha 1 hold possesi^ion within twelve years preceding tbe 

suit, uu 1 that the dofondants bad acted prior to this litigation as trustees 

only and that their alienation was not bona fide. It consequently decreed 
the suit. 

The lower appellate court was of opinion that po^se* ‘^ion had not 
boen [trove i by the plamtitTs, bub that they bad a right to sue as ir.embeis 
of the Muham nadan oemmunity, and it upheld bho decree. 

The dffonlants appealed. 

[66ii] Mv. Nihal Chand {for Dr. Satish Chandra Banerjt*, ior tbe 

Bppo!hiub> : — 

Tbo wajih-ul-arz and tbo other documents in the oaso had not been 
inbeiprctod correctly hy bho courts below. Properly construed, they 
showed that bho property was transferable, and appellants had aoquired a 
valid title thoroin. PJaiutiffs were nob eutitled to a decree for pO'Session, 
as pos‘=es ion had nob beou shown, and they had no cause of action. Tbe 
proper remedy of the plaintiiTs lay in a suit under section 539 of bho 
Code of Civil Procedure. 

Mr. Abhtl RaooJ , for the ro- [tondonbs. 

Pofeudants were not mtUxtoallis and were as much brespa sors as 
any body, lively Muhammadan of the locality bad a right to prevent tho 
detcrioi abion of the wnqf property. Tho plaintiffs bad a right b.^ sue as 
Zammdars and as members of the public ; Z afar yah AH Bakhtatoar 
Sin{fh (1), Juwahra v. Akhar Ilu^ain (2). Tho right was confined to tho 
local Muhairimadaus. Plamtitls bad a right of prayer in the mosque, and 
thoroforo they were iotoro'ted in its protection and mainbonanoe. There 
wore DO trustees in this case. Tho inujawars wore mere trespassers. 
Tho can o of action aiose on the sale of the property. 

(1) I. Xj li. 6 All. 497. 11864) 1. t*. R, 7 All. 178. 
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Kazi Hassan v. Sagan Balkrishna (1) and Muhammad Abdullah 
Khan v. Kallu (2) wero referred to. 

Dr. SatisH Chandra Banerjit in reply : — 

Seo^ion 539 was amended in 1833, and a large numbor of cases were 
overruled. Plaintiffs had no cause of action. They could not bring a suit 
for possession merely because they possessed a right of entry. PJaiutilTs 
were not prevented from exercising their right of entry. Section 30 of 
the Civil Procedure Code also applied. A declaration was purely a discre- 
tionary remedy in this case. There was no interference with the rights of 
any body by the sale. He referred to Amir All's Muhammadan Law 
p, 545-9. Amir AH and Woodroffe, Civil Procedure Code, page 365. 

KaBAMAT Husain and Chamier. JJ. ; — This was a suit by the 
respondents who v*re some of the Muhammadan residonts of Ka-^ba [6633 
GangoU in the Sharanpur district for a declaration that 3 bighas odd of 
land situated in the Kasba was waqf property, that certain ?ale deerls 
executed by the Muhammadan appellants in favour of the Hindu appel- 
lants were invalid, for possession of the property alienated, and for other 
reliefs. The respondents’ case was and is that in the Kasba in question 
there has for a very long time been a shrine dedicated to one Abdulla 
Nekmard, a mosque, grave-yard, a tukia, and various buildings ; that the 
land and all the buildings thereon are waqf; that all the Muhammadans of 
the Ka'iba have a right to use the shrine, mosque, grave-yard, and takia, 
and that the land which has been alienated was originally made waqf for 
the purpose of providing for the expenses of the mosque and takia. The 
respondents alleged that the Muhammadan appellants wore mnjawars 
attached to the mosque and takia. The appellants pleaded that the 
Muhammadan appellants were owners of the property which they had 
alienated. The first court found that the land and buildings were all 
waqf ; that the transfers which had been made were invalid, and that 
section 539 of the Code of Civil Procedure which was in force at the time 
the suit was brought, did not bar the suit and it decreed the claim. Its 
decision was confirmed on appeal by the District Judge who held that the 
property was waqf and that the suit was not barred by limitation. The 
first question for decision in this second appeal is, whether there is evid- 
ence to support the finding that the property is waqf. The District Jiidgo 
rests his decision principally upon doouiuontary evidence which begins 
with a Gvshwara Khatauni prepared under Regulation IX of 1833 and 
ends with certain x>'iblio documents dated as recently as 1897. Wo think 
that it is unnoces'-ary to detail these documents In our opinion they fully 
justify the conclusion of the learned Judge that the property was made 
waqf many years ago, and has been treated as such until recently and 
that the Muhammadan defendants are no more than mujawars, although 
they in fact claim to bo tho proprietors of the property. The i3th ground 
of appeal to the District Judge was that the suit was barred by sec- 
tion 539 of tho Code of Civil Procedure. The learned Judge notes in the 
course of bis judgment that this ground of appeal was not taken in the 
memorandum of appeal to hi^ Court, but the [664j queFtion was raised in 
the course of the argument, and we think we are bound to take notice of 
it. It seems to us quite clear that the suit is not one of the kind or kinds 
contemplated by section 539 of tho Code of 1882 or seobion 92 of the 
present Code of Civil Procedure. Bub if it is not a suit of the kind con- 
templated by those sections the question arises whether the plaintiffs 
respondents have any right to maintain the suit. It is quite clear that 

fl999) 1. L. B. 94 Bom. 170. (4) (lb99) I, D. B. 91 All. 187. 
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1911 all the Muhammadan residents of the Kasha could have joined in a suit of 
this de'JcnptiOD to protect the waqf property, and that if the respondents 
appellate obtained the leave of the Couit under section 30 of the Code, they 
Civil. oould have maintained the suit on bo half of the Muhammadan oommu- 

— ■■■ nity. 

38 A. ^60 =8 . ^ attempt to obtain permission of the Court, but in view 

—ii I b 36 objection on the ground of the absence of such permis- 

• Sion was taken bo the suit, either in the Court of 6rst instance or in the 
lower appellate Court, and to the fact that the objection based upon see- 
tion 53y of the Code of 1882 was dropped in the lower appellate court, we 
think that it would he wrong to dismiss the suit on the ground that the 
pormissif n of the Court was not obtained under section 30 of the Code. It 
^ems that a,:CQrdiug to the decisions in Muhammad Abdullah Khany. 
Kallu (i)t Jaynal-7id-din v. Mvjtaba Husain (2) and Kazi Hassan v. Sagun 

13) the re pondenbs are entitled to maintain the suit them- 
selves without reference to the provisions of section 30 of the Code. In 

either view, therefore, we must hold that t e suit is maintainable. It seems 
to u--, however, tha** whether the respondents are regarded as suing for 
them-elves or on behalf of the whole Muhammadan community of the 
Ka=ba, they aro not entitled to a decree for possession of the property. 
They are entitled only to a declaration that the transfers mentioned in the 
tirsfc prayor for relief are invalid on the ground that the propeity is waqf. 
In this view it is unnecGs-ary to consider the question which was raised 
m the Court below as to whether the plaintilTs respondents were at any 
time in po^^ossion of the propeity. 

[665] For tbo above roa‘^ons we allow the appeal in part and in lieu 
of the docieo for possession of the pioperty we declare that the transfers 
made by tho Mubaminadan defendants in favour of the Hindu defendants 
aro invalid. ,\s the nppoal has iu substance failed and the point on which 
the decree has been mo<]itiod was nob taken in the grounds of appeal. We 
direct that the appellants pay the costs of biie respondents. 

Appeal dismissed. 

33 A. 668 (=8 A. L. J. 767^=10 1, o. 660.) 

APFKLbATE CIVIL. 

Before Mr. Justice Karmat Hussain and Mr. Justice Chamier. 


KiSIlOlU DUBAIN {Plaintiff) v. MUNPRA DUBAIN 

and another {Defendants) * 

[18bh May, 1911] 

Co»iflIrfir/iV(n nj i-nruvivut^Will — O'l/j— •/ rf.pi r/j/ given to two brothers who were joints 
Nittun: of isttUe tnhen bp brothers — Hindu low. 

Wiiore property in or devisnd. without ^pt^oinoatioa of the iDilividunl in- 

tere^tR of the rooipiootH, to poruoDft who ure inembefr. of a joint Hindu f;nnily. 
it dopR noi follow th-it they t;iko Huoh property an joint property, tho principle 
of joint lonnuoy I einn unknown io Hindu livw eave iu counention with the joint 
Hindu f.vinily r Norotn Den v. }tom Choudra Putt (4), Boi Ditooii V. 

i’otel fh'< h<trdn$ i.*”)) :ind v. .Inldhorn referred to. ,l/(infcti»arna KuniOf^r 

_ V. ISo iktshnn f hi ■; (7i doubsnd, 

• Seconrl Apppivl No ^>30 of lOlO from a deoroo of I?. D Rimp^on, DiRbriot Judgeof 
Gorakhpur, d.ited tbo 2Uih of Aucii'^t. tcv«TRing a doorce of Guru Pcaaad Dube, 

Additjoaal Bubordiciate Judge of Gorakhpur, d.vtoil tho jSrd of March, 1910 

(H (1 99, I. r,. H. 9A Ml. 187. (5) dsO.’) I. L. B. ‘iS Bom. 440. 

12) (iliO 1. 1. Tj. U 26 AU. 081. p ) (1910) 1. L. B. 33 All. 41. 

') I. Ij. M. ‘it Bom 170 — i? ) ( I V04> I. L. U. 96 All- 38. , •" 

(4) Ue9i) I. h. It. v*3 Cal 670. 

m 


V.] KtSaORt DUBAIN V. MUNDBA DUBAIN 83 All. 666 

[Ref. 28 I. O. 839; 69 I. O. 301=19 A. Ij J. 603=43 All. 600; Diat. 39 Mad 617=30 I 
O. 755; Ref. 68 I. 0. 217=77 1. O. 450=37 0. ti. J. 233-50 Cal. 370; Rel. 79 I. o’ 
86 .] 

The following pedigree explains the position of the parties to this 
appeal and other persons to whom reference will bo made: — 


I 

Deoki Nandan 
=8onkali 


RAM CHARAN DUBE. 

(died June 1878). 

I 


Iiaohhmi Prasad. 

I 


I 

Sarup Naraio. 


Triloki (died 20ch April 1908) 
=Ki8hori, plaintiff. 


. 1 

Prasad 

(died March 1887). 


I 

Jaiati Prasad 
(died IB-'O) = 
Mandra, defendant. 


Deoki Nandan died in his father’s lifetime. Kali Prasad was alleged 
to have become a fakir, bub he returned and filed a suit [666J for 
partition, in which a decree was made on the 6bh of Juno 1874, giving 
him a one-third share Jainti Prasad died iu 1889, and after him 
Sarup Narain continued in possession. Ho was succeeded by his son 
Triloki, and the latter by his widow Kishori. Muudra, the widow of 
Jainti Prasad, executed a lease of two villages, Misraulia and Gular 
Babar, claiming that they wore her husband’s self-acquisition. She set 
up a gift by Ram Charan and a will of Kali Prasad in (avour of the two 
brothers. Musammab Kishori then filed the present ^uit to have the lease 
sob aside, alleging that these documents had never been given effect to, 
and that the hrobtrers had taken the estate jointly in the natural course! 
The court of first instance hold that Jainti Prasad and Sarup Narain were 
joint ; that the gift was of no operation, as Ram Charan was joint with 
them, and that they were the natural heirs of Kali Prasad. The defendant 
appealed, alleging that the brothers were nob joint, a^ they u-ed to live 
separately. The District Judge held that the property had been held in 
severalty, as there had been a gift. As mutation did not correspond to 
the actual shares, there must have been family exchanges and transfers 
of the property. The plaintiff appealed. 


The Hon'ble Paadis Sunder Lai (with him Dr. Sathh Chandra Banerj 
and Maushi Govind Prasad ) for bho appellant : 

The whole property was joint ani auoo.^tral. The will and the deed 
of gift wore executed, bub had never been given effect to. The prouorbv 
had devolved in the natural course. The will of Kali Prasad merely da^ 
olared his natural heirs to bo heirs. It simply .^aiil ‘ jn bkaciji/an haman 
hain warts apna qat/am hark', likh dHe hatn.’ The gift by Ram Charan 
was invalid because bho property was joint family property. Tnero wa^ 
no spooifioition of shares even. There was no ovidouce as to any parti- 
tion in the family save that about Kali Prasad's. This was comprised in 
the decree of the 6oii of June, 1871, which merely defined his share 
as one. third. This partition ould only bo offeobive as between 
the brothers, but would nJt affdot the brother's sons. There- 
fore Sarup Narain and Jainti Prasad continued bo be joint. 
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[667] There may have been parbifcioa as between Kali Prasad and Ram 
Cbaran, but there was no partition inter se between Ram Cbaran, Eiaobbrni 
Prasad and his sons. Probably Lachbmi Prasad was alive on the date of 
the gift by Ram Cbaran. There can be only two theories in the case. 
Kither on the parfcttion by Kali Prasad, the rest of the family o )ntimied 
ioiut, or there was also a division between them oansequent on the parti- 
tion. As-umiug that there was this fresh partition, Lachbrni Prasad would 
have got his share of the property, and that share would be joint as bet- 
ween him and his two sons, and Ram Charan’s own share would descend 
to tliem as joint property. The decree of the 6tb of Juno, 1874, was also 
in the plaintiff s favour, because it also did not specify any shares esoept 
that of one-thcid awarded to Kali Pra=al, 

The question is whether Jainti Prasad and Sarup Narain were joint 
when Jainti Prasad died. No actual partition between them was proved 
as a matter of fact The court of first instance found that they were 
joint. The lower court did not go into the question at all. If there was 
no actual evidenco of partition, there was no inference of partition in law. 
Assuming that Ram Cbaran and Lachbmi Prasad got one-third each, 
Lachhmi Pia-ad’s one* third sbaro would b? joint as between Sarup Narain 
and Jainti Pra-ad. There was no proof even that Sarup Narain and Jainti 
Pra-aii wero born at the time of the partition suit. Therefore Lachbmi 
Pia'^^a<i and his sous were joint, and as between the sons there was no 
partition. 

Laohhmi’s mborest was inherited jointly by his sons and became 
joint property. In any case, the two villages, Misranlia and Gular 
Babar, would be joint property, and these very villages had been leased 
out by the ro-poudent. There was no specification of shares in the will 
by Kali Pni'^al. The whole pioporty was therefore given jointly to 
two members of a joint family, and would descend to them as jomt pro- 
pcity ; Vr.nka<f'/amniii Garu v. Venkat'iramanau^fiimma Baku lur Garu (l). 
Tins was a very -troug case, and it did nob accept the Allahobad 
Tulingon bile point, tliougb the latter was so rcasonxblo. Tho [668] 
Privy Council hold that under an intestacy, daughter’s sons would 
biike jointly. Not only the sous of one daughter, buo the sous of several 
daughters rociding in sovoral families at several places would all hold a 
joint estate in auy property that de-c >n loJ to tbom, and that property 
would po<se - all tho incidents of joint family property. Tlieir Lordships 
of the Frtvy Council overruled Ja^O'/n Koer v. Sh (‘0 Singh (‘i)i 

which li.id laid down that if any property that was not joint property 
came into the possession of joint members of a family, it would nob be 
joint property. 

'rids lining applies if there is no separate specification of shares, i. e.t 
if the gift or sale bo made Jointly, i may refer to the case of a joint 
p irchif^o. This i^^ the oaso of a joint gift. Tbo^e are modes of acquBi- 
biou of property. Tho ordinary pie^umpbion of llinJu Law is in favour of 
joiiibiKWs. Tho iu'banco of the fui d-' b‘Ung '-epatate only rebuts that pre- 
'^umpbion. If bht-re aio six members in a joint family property given 
only to three or four, would it bo jo ut as botwooo those throe or four. 
There is no getting out of the Privy Council case. The facts are almost 
parallel. Property i'^ held here jointly. Sous and nephews may not be 
co-owners, yob they bold ir, jointly. The contrary must he ^hown by him 
wlio alleges sepaiatiou. No difference can be made, because persons in 

(1) (l‘J02j 1. L H. Mad, 078 (85). VH (1889) I. L B 17 Cal. 89. 
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fch© asoandinj? or descending line do nob share in the joint) property; 
R'tdhabai y Nanarav (\)t M inkamna Kunwar v. Balkiahan Das {2)t 
Durga Dei v. Balmakund (3) and Bam Pe> shad Smgh v. Lakhpatt Koer (4). 

The course of conduct) later on in the family would show the devolu- 
tion of the property. It was not necessary for the plaintiff to prove ad- 
verse pns‘5ession. She succeeded to it in the natural course. It was alleged 
that there was no denial of defendant’s title before suit. It was unneces- 
sary, because defendant was not in possession, and it only became neces- 
sary when she executed this lease. If Ram Charan, Laohmi Prasad, and 
[669] his sons were joint, the latter succeeded to the property by inherit- 
ance and held it jointly. If partition was assumed, the interest of 
Laohhmi Prasad was still joint with that of his sons, and the share of 
Ram Charan came to them jointly ; as also did Kali Prasad's interest in 
his share. The villages under lease were covered neither by the gift nor 
by the will. They devolved on the plaintiff, and the defendant had no 
title. The lease was invalid in law. 

Babu Surendra Nath Sen (with him the Hon’ble Pandit Moti Lai 
Nehru) for the respondents 

The decree of the 6th of June, 1874, was not a mere declaratory 
decree, as it contained a petition of revenue-paying property. The 
terms of that decree themselves show that it was a partition decree. 
It was passed on two suits for partition, one against Ram Charan and one 
against Laobhmi Prasad and the widow of Deoki Nandan. A decree for 
one-third would never have been passed unless there had been persons in 
the suit representing particular units of the family. The nature of the 
tenancy was converted from joint tenancy to tenancy in common as soon 
as the Court had to determine a share. It was not necessary for the 
decree to separate Laohhmi Pra«ad and his two sons. The ruling in 29 
Allahabad do'^s not affect the case. So long as Ram Charan’s share 
was not determined, Kali Prasad’s could not be found. Hence the shares 
of both Ram Charan and Lachhmi Prasad had to be found. In 29 
All, 93. half had bpen given to uncle and half to his brother’s two joint 
sons, it was not necessary there to determine the shares of the two sons. 
They were treated merely as members of one branch. The same principle 
applies hero ; Ba^kishen Vas v. Ram Narain S^hu (5). Kali Prasal did 
not continue joint even after the decree, because the will declared that 
he was the sole and absolute owner, and he executed a sale deed to Ishri 
Pra«ad of one-third of bis own one-third share on the I4th of August 
1874. 


I would invite the attention of the Court to the gift of Ram Charan. 
The gift militates against the theory of jointness. "What could be the 
ostensible object of making a gift to his natural heirs, who were already 
members of a joint family? The [670] parties to the decree constituted 
the aggregate units of the joint family ; Parsotam Bao v. Badha Bai (6). 
As to the ca<:e of dauchters, the general rule was that daughters took a 
joint e'=tato, and if one of them died, her sons could not succeed as against 
the others. There was no question of Hindu Law, but entirely of oon- 
strooh’on; Sreemntty Soorjeemoney Dasifl v. Denobundoo Mullioh (7). One 
should look to the surrounding oircum^tancos only if there was an ambi- 
guity in oonstru^ion^ In 187^ the testator oould have no anfcioipat'ons 


(n T. r, R. Rom. 161 (153). 

(2) (1905) I. tj B 28 All. 38. 

(8) (1903) I. li. R. 29 All 98 

(4) (1902) I. ti, R. 30 Cal. 281 (259) 


(5) (l9nS) T. tj. R. 30 Cal. 788 (T60) 
(«) (1910) 7 A. L. J. 461 (466). 

(7) (lf57) 0 Moo. I. A. 626 (660). 
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that Jainbi Prasad would die young, beoaase if Jainti Prasad would have 
left any children, they would nots inherit. A presumption of joint tenancy 
existed in Hindu law bub nob in Eoglisb law. It would be a question of 
oonstruobion in each case, and would nob be held joint merely because the 
donees happened to be joint ; Vy<Hna'}a w. Naqammal^X). Thera was a 
conflict of judicial opinion on this point, till Jogaswar Narain Deo v. Ram 
Chandra Dutt (2), which overruled 11 Mad. and held that documents 
were to be subject to natural interpretation and not to technical rules of 
English Law. Rewun Persad v, Mjissamat Radha Beehy (,3), Mankamna 
Kunwar v. Balkhhan Das (4), Gropt v. Jaldhara (5), Bhoha Tarini Dchya 
V. Peary Lall Sa7iyal (6), Bai Diwali v. Patel Beehardas (7) and Karup- 
pai Nachiar v. Sankaninarayanan Chetty (8) were also cited. 

As to the argument that the documents had not been given effect to, 
there was a clear finding of fact in the judgment of the lower Court, and 
this ground could not bo urged in second appeal. The two villages of 
Misraulia and Gular Bahar wore merely reclaimed jungle and so had not 
been montionod by name in tho deeds. Their lordships had to look at the 
deed of gift only by itself ; Zahuran v. Rahim (9). Mere continuity of 
possessoin was not adverse possession. The latter had not been proved. 

Munshi Govind Prasad, \n reply. 

[671] Chamier, J. — The following pedigree explains the position of 
the parties to this appeal and other persons to whom reference will be 
made t — 

RAM OHARAN. 

_ I 

I i i 

Kftli Prasad. Lnchhmi Prasad. Daoki Nandan= 

1 Musamcnat Sonkali. 


Jainti Prasad= Sarup Narain. 

Mus.bmmat Mundra I 

(rospondont.) Triloki Natain = 

Musammat Kishori 
(appellant). 


After the death of Deoki Nandan, which occurred many years ago, 
Ram Charan, bis sons Kali Prasad and Lacbhmi Pra^^ad, and his grand- 
sons Ja;nbi Pra'^al and Sarup Narain constituted a joint family. In 1874, 
Kali Prasad brought suits against Ram Charan, Laahhmi Prasad and 
Sonkali for parb\tioa and pos^^ession of bis share in tho family property 
and obtained dooreos which ostabli-hed his right to possession of a one- 
third share. In August 1870, Kali Prasad made a will whereby he left 
his shares in tho villagos Katyalu, Bicauli, Kauura and Badhya, to his 
nephews, .Tainti Prasad and Sarup Narain. In January, 1878, Bam 
Charan execute 1 a deed of gift whoroby he transferred to the same two 
persons his anoe'tral and acquired shares in the four villages mentioned 
above and other property. All the males in the family have died. The 
dates on which they died are nob material. It is only necessary to state 
that Jainti Prasad predeceased his brother Sarup Narain, and on Jainti s 
death mutation of n unos in respect of the shares standing in his name 


(l) 1. fj. R 11 Mad. 35S. 

I -2) (180R) I. li R. *23 Old 670. 
(8) (Is-lS) -I Moo. I A. 137. 

(4» (1905) 1. Ej. R. 28 All. 3S. 
(5) (1910) I. L- R. 33 All. 41. 


iR) (1897) 1. L R 21 Cal 646 (862). 
l7) (1902) 1. L. R. 26 Bom. 446. 

(8) (I >03) I. Ej. B 27 Ma<1. 800. 

( J (1900- 8 A. L. J. 247. 
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was made in favour of the respondent, Musammat Mundra. On the 
death of Sarup Narain, mutation of names in respeot of the property 
standing in his name was made in favour of his son, Triloki Narain, and 
on the latter's death in favour of the appellant, Musammat Kishori. 
It may be mentioned here that Musammat Sonkali was at one time 
recorded with Jainti and Sarup as one of the proprietors of shares in 
two villages called Misraulia and Gular Bahar, a fact which seems to 
have puzzled the lower appellate court. The explanation is to bo found 
in the deed of gift executed by Bam Charan, whereby he gave his 
[6723 shares in certain jungle land to Musammat Sonkali for life. and 
thereafter to his two grandsons. That land, as the lower appellate court 
has shown, is now known as Misraulia and Gular Bahar. With the excep- 
tion of those two villages the whole of the property in the six villages with 
which we are concerned in the present case was for many years recorded 
in the names of Jainti Prasad and Sarup Narain. 

The respondent, Musammat Mundra, having made a lease of her 
recorded shares in two of the villages in favour of the respondent, Mahant 
Beni Bibikanandgir, and having in other ways shown that she intended 
to claim a widow's estate in the property recorded in her name, the 
appellant brought the suit out of which this appeal has arisen, claiming a 
declaration that she is the owner and in possession of the property recorded 
in Musammat Mundra’s name, and that the lease is invalid. The appel- 
lant’s case is that the brothers, Jainti and Sarup, hold all the property 
recorded in their names as members of a joint family ; that on the death 
of Jainti the whole passed to Sarup Narain, on the latter's death to Triloki 
Narain, nnd on his death to the appellant who has been in undisputed 
possession for many years. The respondent's case is that the decree of 
1874 operated to sever the interests of Kali Prasad, Kam Charan and 
Laohhmi Prasad; that each took a one-third share, Liaohhmi Prasad taking 
one-third for himself and his two sons ; that Jainti Prasad and Sarup 
Narain each took a separate interest under the will of their uncle, Kali 
Prasad, and under the deed of gift executed by their grandfather, with the 
result that the interest of Jainti, which is the property now in dispute, 
passed on his death to his widow, Musammat Mundra. 

The first question is as to the effoob of the decree of 1874. There is 
no doubt that the decree operated to sever the share of Kali Prasad from 
the shares of the rest of the family. The app3llant referred to the deci- 
sions in Durga Dei v. Balmakund{i) and Bilkishen Das v. Bam Narain 
Sahu (2) and contended that as shares were not actually allotted by 
the decree to Ram Charan and Laohhmi Pra^'ad, these two should be held 
to have remained joint in estate. The respondent referred to the case of 
[673] Bam Pershad Singh v. Lakhpati Koer 1.3), and contended that Ram 
Charan and Laohhmi Prasad should be regarded as having held separately 
after the decree, because in order to determine the shares of Kali Prasad 
it was necessary to determine the shares of Ram Charan and Laohhmi 
Prasad, and because the evidence shows that they held their shares sepa- 
rately after the decree. They might, no doubt, have elected to remain 
in union, bub the evidence shows that they did not. Ram Charan, as 
already stated, transferred his shares to his grandsons, and there is other 
evidence bo support the view of the lower appellate court that Ram 
Charan held a separate share after the decree of 1874. 
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The second and mosb imporfcanb quesbion in this case is whether 
Jainti Fra^ad and riarup Natain Cook separabe mberesbs under the will and 
deed of gift, as contended by Che respundouts, or took the property as 
undivided oo-paroeners. as ountonded by the appellant. The latter does 
not suggest that the two brothers took the property as joint tenants in the 
sense of the English law. Her learned advocate relied principally upon 
the decision of their Lordships of the Privy Council in Venkatayuamma 
Garu V. Venkaiaramanayyamma Bahadur Uaru (1). That case does nob 
appear to^me to have any real bearing on the question which we have bo 
decide. There the question was whether the sons of a daughter who were 
members of a joint family with their father and had succeeded to their 
maternal grandfather’s estate on the death of their mother, book the pro- 
perty as undivided co-parceners (i.e. jointly) or as tenants in common, lb 
has been pointed out by the Madras High Court, sea Karuppai Nachiar v. 
Bankaranarayanan Ohetty (2), that that decision cannot be regarded as 
laying down a rule that all property coming to two or more persons 
who happen to be members of a joint family is taken by them jointly, i.e„ 
with the rights of oo-parconors in a joint family. Moreover, we have to 
deal here nob with succession on an intestacy, to which alone the ruling 
of the Privy Council cun be applied, but to a case of property passing 
under a deed of gift. The nature of the interests £6'/ 4 J taken by the 
two brothers depends upon the language of the will and deed of 
gift, and, il Che language is ambiguous, upon any presumption or rule 
of construction that may be applicable to such documents. There 
is nothing either in the will or the deed ot gift which gives any indication 
as to whether the testator or donor intended that the two brothers should 
hold as undivided oo-paroouers or as tenants in common with separate in- 
terests. There are oases, e. g., VydinaUa v. Nagammai (3) and Mankamna 
Kunwar v. Batktskan Das ^4), in wbion it has been held in acoordanoe 
with a rule of English law that a gilt or bequest to two persons without 
more creates a joint tenancy, but tboir Lordships of the Privy Council have 
disapproved of the application of this rule to the will of a Hindu and have 
observed that the principle ot joint tenancy is unknown to Hindu law ex- 
cept in the case of oo-paroenary between the members of an undivided 
family ; Jogeswar Naratn Deo v. Ham Chandra DuU (5). As regard may 
be bad to suirouuding circumstances in order to ascertain the meaning of 
the testator iu the one case and of Che donor in the other, the learned 
advocate lor the appellant has relied upon the fact that the brothers were 
at the time of the gift and will members of a joint family and has pointed 
out that this ciroumstanoe was relied upon by this Court in the case of 
Mankamna Kunwar v. Jjalki^han Das as a reason for holding that a 
joint tenancy had been created by a deed of gift. The respondent’s learn- 
ed vakil contended that the authority of the last mentioned case was much 
weakened by the enorneous application of a rule of English oonveyanoing 
bo the construction of a deed ot gift executed by a Hindu, and he referred 
to a later case of Gopi v Jaldhara fG), in which, following a decision of 
the Privy Council, one of the same Judges declined to apply that rule to 
the construction of a will executed by a Hindu. The learned vakil referred 
also to the case of Bai LturtL V, Patel Bechatdas {!). There, property 
had been given to two brothers who were members of a joint Hindu 
family. One died leaving a widow, and ib was held that she was 

(l) (1902; 1. L. It. 25 Mad 678. 15; (1896i I. L B. 23 Cal 670. 

ayU3) 1. L. It. 27 Mad. 800. (6) 1. Li. R 88 All 41. 

(8) (1886) 1. L. B. 11 Mad. 258. (7) (1002) 1. L. B. 2d Bom. 446. 

(4) (1906) 1. D. B. 26 All. 86. 
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[675] entitled to baH the property as heir of her husband. The facts of 
the present case are very much the same. It was suggested that, as this 
Court in the case of Mankamna Kunwar v. halkiskan Das (1) relied upon 
the fact that the donees were living as undivided ou-paroeners as a n;a-on 
for holding that the donor intended that they should hold the property 
passing to them under the deed of gift, m the same manner we should give 
the same weight to a similar oiroumstanoe in the present case. That 
would not be a proper way of using a reported decision. One document 
cannot be construed ny reference to decisions on other documents executed 
in diherent circumstances and containing diderenb language. 'We must 
determine for ourselves what weighs should be attached to the fact 
that the two brothers, Jainti Prasad and Saiup Narain, were living in 
union when the will and deed of gift were executed in their favour. It 
was suggested that a passage in the judgment of the Privy Council in 
Jogeswar Narain Deo v. Ham Lhandra DuU to the effect thut the 
principle oi joint tenancy is unknown to the Hindu law except in the sens^^ 
of oo-paicenary between the members of an undivided family recognizes 
the possibility of property being given or devised to two or more Hindus 
to be held by thorn lu co-parcenary under the Hindu law. But the context 
shows that nothing ol the kind was intended or contemplated. Their 
Lordships were considering only the incidents of the right of survivorship 
between joint tenants under the Knglish law. There seems to be a 
diihoulby lu treating a gift or devise ol property to two members of a joint 
family as gut or devise to them ol property to he held as undivided co- 
parceners, for, as pointed out in the case of Bai Diwali v. L ate^ Bechj,rdas 
(3), such a devise or gdt would create interests in favour of the issue of 
the donees who might bo unborn at the time of the gift on the death of 
the testator. I see no reason whatever lor supposing that either Ham Charan 
or Kali Prasad intended that any children that might be bom to either of 
the brothers should on their biith acquire an interest in the property, it 
must be remembered that the two brothers were at the time joint with 
LB7 6] their lather, Laohhmi Piasad, and others, and the fact that the gift 
and devise were made to them only suggests that there was no intention 
to benefit any other members oi the ]omt family whether then in existence 
or to be born therealter. It must aibo be remembered that Bam Chatan had 
already given some properly to Laohhmi Prasad to be held by him sepa- 
rately. In the circumstances I am unable to come to the conclusion that 
either Kali Prasad or Ham Charan intended that the two brothers should 
bold the property given to them as undivided oo-paroeners. The fact that 
the two brothers were joint is not in my opinion a suHicient reason, in the 
present oa:»e, Cor holding that the donor and testator intended that they 
should bold the property as undivided co-paicenois. The lower appellate 
Court held that the brothers took in severalty, and 1 am not satisfied that 
that decision is erroneous. 

The question of limitation is disposed of by the finding of the lower 
appellate Court that, though there is no good evidence of possession on 
the part of Musammat Mundra, there is no good evidence that her relatives 
ever held adversely to her. 

I would dismiss the appeal with costs. 

Kabamat Hcsain, J.— 1 agree. 

By the Coubt, — The appeal is dismissed with costs. 

Appeal dismis sed. 

(1) (1904) I. Ii. B. 28 All. 38. (3) (1903) I. L. B, 36 Bom. 445. 

(3) (1696) 1. L. B. 23 Cal. 670. 
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33 A. 67? {=8 A. L. J. 723 = 101. C. S4i). 

[677] APPELLATE CIVIL. 

Before Mr. Justice Karamat Husatn and Mr. Juiiice Chamier. 

Ram Kishan Das (Plaintiff) v. Tunda Mal and others (De/ejidants).* 

[I8feh May, 1911]. 

Stndu Law — Joint family pn-perty^Scparalc property — Burden of proo/^^Nucleut— 

Presumption. 

It ie Decessiry to establish the esisteaoe of a nuoleiis of joint family propeety 
before the property in the posse^sioa of any one membor Od>a be presamed to be 
jciot family property. There is no presumption that a Hindu family has any 
joiut property. TaruckChnndcr Toladar v. joedheshteer Chunder Koendeo (1) 
dissented from. Moolji LiUa v. Gckuldas Vttila (i), T.oUeydas Ludha v. 
Pr^niji Tricumdas 1*3), Dwarka Prasad y. Ja7nna Das (4j followed. Lai 
Bahadur y. Kauhatya Lai (6) referred to. 

[Dist. 35 All. 534. Appr: 27 M L. J. 6;7=26 I 0. 33 ; Ref. 62 I. 0 486=25 0. W. N* 
36-2; Fol. 56 I, C. 129; 71 I. C, 130=16 L. W. 936=1923 M. W. N. 67 ] 

The faofas of this ca^e are fully stated in the order of Tudball J. 
referring the appeal to a Bench of two Judges. 

*'The fjctfl of this ease as held by the Court below are as follows:— 

**In the year 1879 there was a joiut Hindu family consisting of Hulas Rai and 
his two sous, Dal Chand and Gulab Rai. DaI Chand was then a minor of some 8 or 9 
years of age. Gulab Rai was an adult. The family home was at Daulatgarh, a 
village in the BaUndsbahr district Gulab Rai purobased a house in that year, situated 
in the town of Bilaodshabr. There is no evideuce to sbow that at that time 
there was any nucleus of family proierty or any family funds of any sort. The present 
plaintiff appellant obtained a money decree against Gulab Kai and Dal Chand in 
recent years Hulas Rai is dead. Gulab Xxai executed a sale deed of the bouse in 
question in favour of the contending defendant. Tunda Mal. The plamtiff attached 
it in excouliou of hts decree Tunda Mal objootod on the ground that it belonged to 
him, and it was roleased. 'Jhoroupoa plaintiQ brought this suit for a declaration that 
the houfo belonged lo Gulab Rai and Dal Chand and was liaide to attachment and 
sale in oxoout-ion of his dooroo. In bis pi.iiut he merely alleged that Gulab hai and 
Dal Chand were toth owners of the home, without stating bow or when they acquir- 
ed it. TJo then mentioned tbo circuiustancoa of the attachment and the objections 
raised and tbo decision thereon. Ho then alleged that Gulab Rai bad in order to 
defeat and defraud him executed a fictitious and collusive sale deed in favour of 
Tunda Mal without any consideration. Gulab Rai being dead on the date of icstitu- 
tion of the suit, his daughter w.is made a defendant in his place. Tunda Mal defended 
the suit Ho pleaded U) that Gulab Rai alone was the owner ot the house; (2J that 
the sale was a bona fide sale for consideration; (8) that Dal Chand was separate from 
Oulab Rai. Both the courts held;— 

(1) That Gulab and I al Chand were joint. 

(•2) Th it the sale to Tuuda M.il was /.oaa ft Ic and for consideration 

[6783 ‘'The Munsit, however, held that a.s Gulab and his b. other were joiut, the 
presumption was that tbo house was acquired from joint family funds, and therefore 
Gulab Rai alone bad no power to sell it, it being joint family property. He therefore 
hold the sale to be invalid in law and der'rccd the claim. The lower appellate Court, 
however, held that, there being no evidence to show that Gulab Rai purobased the 
bouse out of joint family funds, the presumption was that ho hud acquired it for him- 
self. The Munsif relied on the decision in Lamraj liui v. .^ialtk Hat In this 
case the pleadings disclosed the fact that the family was possessed of property. The 
lower Court relied on the ruling in Hevt zVaHi liai v. Jankt Hat (7), in which it was 

• Second Appeal No. 974 ot 1910 from a decree of H. M Smith, Additional 
Judge of Ahg irh, dated the 8lh of August, 1910, reversing a decree of Kunwar Sen, 
Munsif of BuHnd'habr, dated the 2lst of Juno, 1910. 

(U 11873) 19 W. R 0 R. 17a. (6) (1906) I. L. R. 29 All. 244. 

(21 (1888) I. Lt. B, 8 Bom, 16. (6) Weekly Notes, 1899, p. 214. 

(3) 11688) 1. L. B. 13 Bom. 61. (7) Weekly Notes, 1905, p. 812, 

4) (1910) 13 Bom. L. B. 133, 




RAM KI3HAN DAS D. TURDA MAL 


88 All. 679 



held that to render property in the hands of members of a 3oint Hindu family joint 
property, the oonsideration for its purohaao must have either proceeded out of anoeat- 
ral funds or have been produoed out of the joint property or by joint labour ; but nei- 
ther of those alternatives ia matter of legal presumption. It oan only be brousht to 
the oogniaanoe of the Court by evidenoe, and be who wishes to establish it must pro- 
duce that evidence. Both these two decisions were given by Judges of this Oou*'t 
Bitting singly. The c.ise for the plaintiff appellant as put forward now is that the family 
was joint and therefore presumably joint in estate as well as in food and worship. 
Accordingly the presumption is that Gulab Rai acquired the house out of joint family 
funds. Admittedly there is no evidocoo whatsoever that in 1879 there were any joint 
funds. The opposite party alleges separation. It is urged on his behalf that there 
can be no presumption that the joint family possessed any funds at all. Mr. Justice 
AiKMAN in i?amra; JJat v. S'liffe Bui, ruled that it was nob necessary to show that 
the family was possessed of means, wherefrom the property might have been acquired, 
but the pleadings in that case disclosed the fact that the family was possessed of pro- 
perty. Here they do not, and considering the state of the p’eadtngs it .seems to me 
hard to hold that the presumption is that this house was acquired out of family 
funds. It is neither admitted nor proved that there was any nucleus of family pro* 
petty. My attention has been called to certain rulings and decisions of the Calcutta 
High Court. In view of the oondiot, however, between the two rulings of thia Court 
mentioned above, I refer the matter to a Bench of two Judges.” 
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Mr. Ahdul Itaoof, for the appellant, oontenled that the whole ques- 
tion in the appeal was whether the burden had been rightly laid upon the 
plaintiff. The presumption of law in the case of every Hindu family 
was that it was joint in food, worship and estate, so that the person who 
alleged the contrary was bound to prove it. The Courts below bad found 
that the brothers lived jointly and the 6rst Court had further found 
that there was some business carried on by the family ; therefore the 
defendant was bound to prove that tho house was the exclusive pro- 
perty of Gulab Rai. The presumption being that a Hindu family was 
joint in estate, it was incumbent upon the defendant to prove that 
[679] the house, acquired as it has been when the family was joint, was 
Gulab Rai’s exclusive property. The plaintiff was not bound to prove that 
there was a nucleus of property by means of which the bouse was acquired. 
He relied on TaruckChunder Totadar v. Joodkeshteer Chunder Koondoo 
(1), Qobind Chunder Mookerjee v. Doorgapersaud Baboo (2), Jagmohandas 
Kilabhai v. Allu Maria Duskal (3) and Bamraj v. Salik Hai (4). He 
criticised the ruling of Knox J., in Hem tJaih Rai v. Janki Rai (5) as 
being in conflict with the above cases, and having overlooked the state- 
ment of the law contained in Mayne’s Hindu Law and Usage, 7th ed., p. 
365, section 290. 

Babu Sarat Chandra Chaudhri (for Babu Jogindro Nath Chaudhri), 
for the respondent, Tuncla Mai, argued that in every case the plaiutiff 
must lay tho foundation by stating proper facts. In the present case all 
that was alleged wa * that the two brothers were the owners of the house 
in suit, and the fact was denied by the respondent, who further alleged 
that the house was the self-acquired property of Gulab Rai. From this 
statement it would by no means follow that the bouse was joint property. 
The normal con lition of every Hindu family was that it was joint, r, e., 
it had nob entered into a partition, but there was no pveiumpbion that 
such family possessed property. In order to bo joint propoicy the 
oonsideration for its purchase must have proceeded either out of ancestral 
funds, or have been produced out of joint property or by joint labour. 
None of these could be i>resumcd. In each one of the oases referred to by 


(1) (1870) 19 \V. P, C. P. 178. 

(2) (1874> 22 W. P. C. B. 248. 

(B) (1894) I. I>. R. 19 Bom. 808. 
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(jhe other side it appeared from the pleadings that there was joint property, 

and consequently onus was thrown on the party who alleged separate 

Apfb^atb Further, the case of jDhJirm Da? Pan /ev V. Shama Soondri 

Dibiah (0 did not support the oonolusion of Couch, C. X, for in that 
ease pos^es<?'on of property was admitted and was not presumed. The single 
living in oommensality would not raise the presumption that the 
10 I 0 54 ^ family pos^e^^ad property ; Dhunooledharee Lall v. G7input Lall (21. Khelut 

ChKK ffir Okosa V. K'ionj Lall Dhur (3), Musst, Soobhaddur v. Boloram 
[680] Dewan (4). But the former two rulings were decisions of Division 
Benches, and the third was a full Benoh case, PoNTiPBX, J., in 12 B. L. 
R , 349, was inclined to hold that the plaintiff must prove that there was 
a nucleus of property ; Dioarka Vratad v. Jamna Das f5). The case in 19 
Bombay dealt with the question whether a succession certificate would be 
necessary for the realization of a ‘debt' and must be limited to its peculiar 
fact®. Mayne's Hindu Law and Usage, 7th adn., p. 367, section 291, was 
also relied upon. The finding in the present case was that there was no 
proof of the existence of ancestral funds. The suit must, therefore, fail. 

Mr. Abdul Raoof, in reply, cited Kanhia Lai v. Dehi Das (6). 

CHAMtER, J. — The appellant having obtained a decree against two 
brothers, named Gulab Bai and Dal Chand, attached a house in Buland- 
shahr, alleging that it was the property of the judgment-debtors. The 
re‘5pond0Dt, Tunda Mai, objected on the ground that he had purchased the 
house from Gulab Rai who had been sole owner of it. 


The objection was allowed. The appellant then brought the present 
suit claiming a declaration that the bouse was the joint property of Gulab 
Rai and Dal Chand; that the sale by Gulab Bai was consequently invalid, 
and that tne bou<=o was liable to be attached in execution of the appel- 
lant’s decree. The fir-^t court decreed the claim, but the decision was 
reversed by the lower Appellate Court. 

It has been found that the house in question was purchased by Gulab 
Rai at a time when he was living in union with bis father and brother. 
But there is no evidence that the family ever poscecsed any joint property. 
If there is a presumption that the house was joint family property and the 
burd.m of proof lies on respondent to prove that the house was the 
self-acquired property of Gulab Rai, the claim must be decreed, for 
the respondent has not attempted to prove that the bouse was ac- 
quired by Gulab Rai with his own funds. All that was proved is that 
the bouse was acquired in the name of Gulab Rai alone. On the question 
[681] of the burden of proof the Courts below have diffo*-ad. The first 
court followed the decision of Aikman, T., in Ramra) Rai v. Gulab Rai 
(7). The lower Apnnllabe Court followed the decision of Knox, J., in 

Nnf.h Rai v Janhi Rni 

The noint came before OouCH, 0. T. and Gr.ovER, J.. in the case of 
Tarnch Chundp.r T otadnr v. Joodh^fihtpjT Chundpr Koondoo (9). SiB 
RTr^nARD Couen observed that there had been a ooufliot of decisions in the 
Calcutta High Court which it was impos«;ible to reconcile. Ho referred 
to thrt decisions of the Privy Council in Idpclkisto D^b RuTmono v. Rett- 
ohu'^dp.r (10) and Dhurm Das Pandeij v. Shama Soondri 


(1 \ aft43) 3 Moo T. A., 

(21 nsfiS) \0 W R. o. R. JSQ. 
(31 (lRr,0] W- R O. R. 333. 
(i) (1332) W. R. Rp. No. 57. 
(1910) 13 Bora. L. R. 133. 


<31 (lft09) T ti R. 22 All. 141, 
(7) Weekly Notes. 1339. p. Q14. 
i9) Weekly Notes, 1906, p. 212. 
(9) (1378) 19 W. R. 0. R. 173. 
(10) (1869) 12 Moo. I. A. 823. 
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Dibiah (1) as justifying the view that, as every Hindu family was presum- 
ably joint in food, worship and estate, if one member of the family was 
found to be in possession of property the presumption would be not that he 
was in possession of it as separate propertyaoquired by him bub as member 
of a joint family. His judgment in the later case of Qohind Chunder 
Moolierjee v. Doorgapersaud Bah^o (2) shows that his view was not accept- 
ed by other members of the court. In the case in 3 Moo. I. A., at p. 240, 
their Lordships of the Privy Council said : — “ It is allowed that this was 
a family who lived in oommensality, eating together, and possessing joint 
property. It is allowed that they had some joint property, and there can 
be no doubt that under these circumstances the presumption of law is that 
all the property they were in possession of was joint property until it was 
shown by evidence that one member was possessed of separate property.** 
This passage has often been referred to as justifying the view that property 
found in possession of one member of a joint family cannot be presumed 
to be joint family property unless there is evidence that the family 
possessed some joint property. Bub Couch, C. J,, referring to this 
passage said : — Now with regard to what their Lordships say as 

to the family being possessed of property the rule that the 

possession of one of the joint owners is the possession of all would 
apply to this ex.tent that if one of them was found bo be in possession 
[682] of any property, the presumption would be not that he was in pos- 
session of it as separate property acquired by him, but as a member of 
joint family.** It seems to me that the passage cited from the judgment 
of their Lordships shows the necessity of proof that a family has some 
joint property, before it can be presumed that property held by any one 
member is joint family property. My view is supported by the judgment 
of MelvilIj and Kembaud, JJ. in Lakshman Mayaram v. Jamnabai (3), in 
the course of which the passage in question and the decision of the Privy 
Council in Luximon Roto Sadasew v. Mullar Roio Bajee (4), are referred 
to as authorities for the proposition that when there is ancestral property 
by moans of which other property may have been acquired, then it is for 
the party alleging self.acquisibion to prove that it was acquired without 
any aid from the family estate. The necessity of establishing the existence 
of a nucleus of joint family property before the property in possession of 
anv one member can be presumed to bo joint family property is recognised 
in the oases of Moolji Lilli v. Goktillas Vulla (5), Toolseydas Ludha v. 
Premji Tricum las (6) and Dioarka Prasal v. Jamna Dai (7). The state- 
ment of Sargent, C. J. in Jagmohaadas Kilabhai v. Alla Maria Duskal 
(B) that the decision in Taruck Chunder Totadar v. Joodheshteer Chunder 
Koonioo (9) had always been followed by the Bombay High Court cannot 
refer bo the point now under con'=ideration. In Kanhia Lai v. Debi Das 
(10) Blair and BurKITT, JJ. said : — “V/o hold that as the defendants set up 
their separate acquisition in a suit for the partition of a joint family, which 
admittedly was possessed as such of some property, the presumption of 
law was that the whole of the property of each individual belonged to 
the common stock.” This is in accordance with the view taken by 
the Bombay High Court. In the case of Lai Bahadur v. Kanhaiya 


(1) (1843) 3 Moo. I. A. 2 '9. 

(2) (1874) 22 W B. O R. 248. 

(3) (1882) I. li. R. 6 Bom. 225. 

(4) (1881) 2 Knapp. GO. 

(6) (1883) I. L. B. 0 Eoni. 154. 


(6) (18S8) I. L. B. 13 Bom. 61. 

(7) (1010) 13 Bom. L. U. 133. 

(8) (1894) 1. li. B. 19 Bom. 388. 

(9) (1873) 19 W. 0. R. 178. 

(10) (1899) I. L. B. 22 All. 141. 
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ZtoX (1) the Privy Council said: — ** It is admitted that Durga Prasad and hU 
sons lived together as a joint Hindu family, and it is established that there 
[683] -was a considerable nucleus of ancestral property in his hands after 
the partition (between Durga Prasad ani his brothers). The onus was, 
therefore, on the re'Jpondent to prove that his subsequently acquired pro- 
83 A. 677=8 party was his separata property.” Their Lordships thus recognized the 
723= necessity of establishing the existence of some joint property, before the 
0 1. 0. 658 property held by all the membars could be presumed to be joint. In the 

case decided by Aikman, J. mentioned above, there was proof that the 
family possessed some property. That was sufficient to justify the pre- 
sumption which the plaintiff wished the court to make, and I do not 
understand why Aikmas, J. went as far as ha did. The text-books treat 
it as settled law that there is no presumption that a family has any joint 
property and that it cannot be presumed that property found in the posses- 
sion of any one member is joint family property unless it is shown that 
the family as such possessed at least some property. See Ghose on Hindu 
Law, 2nd edition, p. 368, Mayno's Hindu Law, 7th edition, pp. 364 and 
368. The weight of authority is clearly in favour of the view stated in 
the text- books. 


For the above reasons I would dismiss this appeal with costs. 
Kabamat Husain, J. — I agree. 

By the Court. — T he appeal is dismissed with costs. 

Appeal dismissed. 


33 A. 668 (s8 A. L. J. 756sll 1. 0. 762.) 

APPELLATE CIVIL. 

Before Mr. Justice Karamat Busain and Mr. Justice Chamier. 

Muhammad Tadib Husain and others {Defendants) v. Inayati 
Jan {Plaintiff) and Haidri Begam and others {Proforma 

Defendants) * 

[11th May. 1911.] 

Muhammadan law — — Dispulc bclwt'cu huthand and wife as to wife's <Jou>ar— 
Arbitration— Award transferring property oj husband to wife — Further con- 
veyance unnecessary. 

A Mahammadao husband and wife of the Shia persuasion referred a dis- 
pute relating to the wife's dowot to arbitrators, who, under a registered award, 
tracafetred the absolute ownership of the husband's property m preesenti to the 

wile, re^otvod poaso^.^ion of it to the husband for life with control over the 
inoomo, and provided lh:it in the ovoat of the wife predeoe.^aing her husband, he 
should continue in po5se?»3ion for hfo, while in the event of the husband dyiotf 
[685] before the wife, she should bo owner and the heirs of the husband 
not interfere. Mutation of aamc.=i followed in favour of the wife, who executed 
a inukhtiitnama in favour of hot husband for the management of the property 
convoyed to bor under the aw.xrd : — 

Urldy that the award was sulTjoient to transfer the ownership of the property 
covered hy it in jro:F.C).li lo the wife, and no conveyance need have been exeoutea. 
Ram Baksh v. Mughiani Khanavi f J) followed 

Qutore, whether an award is governed by Muhammadan l aw. 

• Second Appeal No 915 of 1910 from a decree of E. W. Nanavutty, Additional 

Judge o! Bareilly, d ilod the ‘^nd of August, 1910. reversing a deoieo of Pandit Uirraj 

Kiehor Dat, Subordmato Judge of Bareillyt dated the 13th of Jannary, 

(1) (I'.OG) I. L. B. 29 All. 241. (2) (1908) 1. L. B. 26 All. 266. 
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The faobs of this case were as follows : — 

On the lOtih of June, 1907, one Muhammad Ibrahim Ali died without 
any issue. His wife, Musammat Salim-un-nissa, had predeceased him on 
the 6th of April, 1907. Mu^iammat Salim-un-nissa in her life-time brought 
a suit againt her husband for dower, which had been hxed at Rs. 24,000, 
Besides this, Ibrahim Ali had incurred other debts also. The suit was 
referred to arbitration by a registered agreement, dated the 5th of April, 
1881. Two pleaders, Mazhar Ali and Barkat Ahmad, were appointed 
arbitrators, and they delivered an award on the 17th of June, 1881. The 
award laid down that in view of the dower debt, the ownership of the 
entire property of Ibrahim Ali was to pass to Musammat Salim-un-nissa 
subject to certain limitations. These were that Ibrahim Ali was to enjoy 
the income of the properly during his life-time subject of course to his 
wife's maintenance, and that he could po'^sess no right of alienation, but 
that if an alienation became necessary to pay off his other debts Musam- 
mat Salim-un-nissa would have to consent to such a transfer. 

In pursuance of this award, Ibrahim Ali applied'for mutation of names 
in favour of Salim-un-nissa, and had a general power of attorney exooutad 
by her in his own name. This continued to bo the condition of affairs 
down to the 5th of April 1907, the date of Salim-un-nissa’s death. Daring 
this period, Sahm-un-nissa had exercised ownership by executing several 
leases of the property. On her decease, Ibrahim Ali had the names of her 
heirs entered in the revenue papers. This was about twenty days before 
his own death, which accrued on the 10th of June, 1907. 

The plaintiff, who was an heir of Ibrahim Ali, sued for her share of 
the property. Defendants 1 to 3 were the heirs of [689] Salim-un-nissa, 
while the defendants 4 to 7 had been merely added pro forma, being the 
other heirs of Ibrahim Ali. The plaintiff alleged that the heirs of Salim- 
un-nissa had been entered in the papers as Ibrahim Ali had become insane 
towards the close of his life. The fact of insanity had been found estab- 
lished by the court below, bub it was held immaterial to decide the real 
question in the suit — the acquisition of their rights by the defendants 1 

to 3. 

The court of first instance dismissed the suit. On appeal the District 
Judge held that the award was merely a nominal transaction made with 
intent to defeat the heirs of Ibrahim Ali. who was a Shia, and otherwise 
prevented by Shia law from interfering with the interest of his heirs. He 
also held that the award was not sufficient to transfer the property and 

decreed the suit. 

The defendants appealed. 

Babu Jogindro Nath Chaudhri (with him The Hon'ble Nawab Muha- 
mad Abdul Majid and Maulvi Shafi-uz-zaman), for the appellants : — 

The award is nob fictitious. It was given effect to by mutation, by 
delivery of possession and by many acts of ownership. It has been said 
by the lower court that the award by itself was not sufficient to create a 
valid transfer, that it could only direct transfers, bub that these would not 
be operative unless there was an express conveyance by deeds properly 
executed. The award as well as the submission bo arbitration was made 
in 1881, before the Transfer of Property Act came into force. Hence 
alienations of property could be made by mere word of mouth. No deed 
was necessary. No suggestion bad been made in the lower court that the 
arbitrators had exceeded their power. It was a case of long acquiescence, 
and the question bad never been raised in that form. There was nobbing 
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m the award to vitiate it. It was merely a transfer of ownership with a re- 
servation of the usufruct bo the transferor. If the arbitrators were merely 
carrying out the wishes of Ibrahim Ali, they were only creating an estate in 
lavour of the wife with the concent of the husband. In India, conveyauoo 

conduct of the parties themselves. The pass- 
ing LOobJ of possession was not necessary for a transfer ; Chokhey Sinah 
V. Jote Stngh ( 1 ). ^ 

There were three points in the case — (a) whether the award and the 
subnaission to arbitration could legally create a right in favour of Salim- 

^ ^bat was the nature of the estate conveyed by the award, 
and (c) whether the award bad been followed by proper conveyances. 

As to the first point, the award was a good and genuine award. The 
mtervention of arbitrators could nob be less efficacious than a registered 
deed. By some people, even greater sanctity was attached to an award 
than bo a mere transfer, for instance, in partition oases, whether a paneha- 
i/amama was executed for the sake of mere formality, though all arrange- 
ments had previously been made about the partition. As to the third 
point, conveyances wore not necessary to the validity of a transfer ; Ram 
Bakhih v. Mughlani K.h(incim (2). 

It was idle to suggest seriously that the transfer was nominal. The 
award was neither unlawful nor against public policy ; Nasir^ul-Eaq v. 
Faiyaz-ul’Rihman (3). 

The interest in the property which Ibrahim AH retained was not 
exactly a life-estate. ITe retained control over the property ; but he had 
no right in the corpus. If a life- estate is given to A with remainder bo 
B, that would be very much like a will. Bub when a vested remainder is 
given by a registered instrurnonb, is it a will ? It created a present inter- 
est and nob a future one. Ibrahim had no power to revoke the transfer, 
whereas a will is always revocable. This was the second point in the 
case. The learned Juflge holds that it was a device to defeat the inter- 
ests of the heirs, as Ibrahim, being a Shia, could not do so himself, and 
therefore it was invalid, being colourable. It was a valid transfer of 
rights, and therefore iuboribablo- It wa^i said that the case was governed 
by the law of estoppel but could the husband have receded from the con- 
sequences of his act ? Could ho have applied for a mukhtarnama in his 
own name if he bad not accepted the awards 

[687] Mr. M. B. Agartoala (with him Maulvi Ghulavt Mujtaba), for 
the plaintiff respondent: — 

The only two points in the case — whether the transaction was real, 
and if so, whether the e=tato it created was legal — were concluded by the 
findings in the case. The lower appellate court had found that the docu- 
ment was merely a device. It had observed that there was not real 
dispute about the dower between the husband and the wife. The lower 
court had taken a very strong view. The award had been followed by a 
decree, bub still it was set aside. The whole motive of Ibrahim Ali was to 
get round the rule of Shia law in favour of the heirs. It was a dodge to 
evade the law of inhoritanoo. The transaction was a peculiar one. 
Ibrahim AH was master of the property in his life-time. The Musammat 
waa to bo owner only on his death. There was no transfer of ownership. 
The estate of Salim-un-nissa would not vest in her unless she survived 
her husband. Salim-un-nissa predeceased her husband, and her estate 

fl) (1908) I. li. R. 31 AU. 73. (3) (1911) I. Xj. R. 33 AU. 467. 

(2) a903) I.Tj. R., 20 All. 266. 
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never vested in her ; Saiad Kasum v. Shaista Bibi (1). Ahd^il Wahid 
Khan v. Nuran Bibt (2), Mussamut Uumeeda v. Mussamut Btcdlun (3). 

Maulvi Ghulam Mujtaha him the Hon’ble Pandit Sunday Lai), 
for the other respondents : — 

Mutation merely followed up the proceeding on paper. It is generally 
effected to strengthen a false case. It was an attempt to get round the 
Muhammadan law. That law would apply to a compromise between 
parties to a suit, if the effect thereof was to impair the proprietary interest 
of the heirs. Ibrahim Ali could not transfer the interest he did and further- 
more he did not actually do so, as his wife died before him. 

Babu Jogindra Nath Ghaudhri, in reply. 

Karamat Husain, J. One Ibrahim AH and his wife Salim-un-nissa, 
both governed by the Shia law, under an agreement registered on the 25th 
of April, 1881, referred their dispute relating to dower and the mode of its 
payment to arbitrators. The arbitrators, Mazhar Ali and Barkat Ahmad, 
under an award registered on the 29th of September, 1881, transferred the 
[688] absolute ownership of Ibrahim Ali’s property in prcesenti to Salim- 
un-nissa. reserved possession of it to Ibiahim Ali for his life, gave him 
control over its income, and provided that if Musammab Salim-un-nissa 
died before Ibrahim Ali. bis possession over the entire property should 
continue for his life; that no lawful heir would have any right to sue for 
the property and its profits; that if Ibrahim Ali died before Salim-un-nissa, 
the first party (Salim-un-nissa) should be owner of the villages and their 
mesne profits, and that the heirs of Ibrahim Ali could nob interfere. 

Mutation of names was effected in favour of Salim-un-nissa, and she, 
on the 2bbh of May 1883, executed a general power of attorney in favour 
of her husband for the management of the property which she got under 
the award. She sold some, mortgaged some, and leased some of it. 

Salim-un-nissa died on the 5th of April, 1907, and the defendants 1, 

2 and 3 got their names entered in respect of one- half of the prc party 
covered by the award, and the name of Ibrahim Ali in respect of the 
other half. Ibrahim Ali died on the lOth of June, 1907 and the plaintiff, 
who is one of his heirs, brought an action for her share, alleging that the 
property covered by the award was Ibrahim AH’s; that he did nob intend 
to vest its ownership in bis life in Salim-un-nissa that the award had not 
the effect of transferring the property bo Salim-un-nissa, and that it was 
not valid under the Sbia law. 

The defence was that the husband did intend to transfer in prcesenti 
the ownership of the property bo his wife, that the award did transfer it. 
and that it was lawful under the Shia law and effect was given to it 

The Court of first instance dismissed the suit. The lower Appellate 
Court reversed the decree, holding in substance as follows:— An award 
under the English law transfers no property and therefore the award in 
question was not sufficient to have effect of conveying the property bo the 
wife. 


As the arbitrators reserved the possession of the property bo the 
husband for his life, they did nob transfer its ownership to her. 

Mutation of names conferred no proprietary title on Salim-un-nissa. 
Ibrahim Ali admitted the claim for dower and stated [689] that he 
did not wish to give up possession of bis zamindari during his Hfe-bime, 
and the arbitrators carried out his wishes giving the matter a legal aspect 


(1) (1876) 7 N. W. P. 0, R. 318. 

(2) (1886) I. L. R. 11 Cal. 697. 


(8) (1872) 17 W. R. 0. R. 626. 
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just to satisfy Salim- un-nissa, who was to be the owner of the property in 
case she survived Ibrahim AH. The agreement and award constibune a 
device by Ibrahim Ali to prevent his wife and her heirs from suing him for 
dower debt- Ibrahim Ali was not in his full senses when he signed the 
application for mutation of names after the death of his wife. 

In second appeal it is contended that the award is genuine ; that it 
has been acted upon ; that it transferred absolute ownership in prcRsenti to 
Salim-un-nissa, and that according to the Shia law the agreement made 
between the husband and wife by the award is lawful. On behalf of the 
respondents it was at hrst argued that the arrangement made by the award 
could not be made under the Shia School of Muhammadan law. but after* 
wards it was rightly conceded by the learned vakil for the respondents 
that it could be made. I am not disposed to hold that the award was 
governed by Muhammadan law, but it is unnecessary to discuss it now. 

Next it was contended by the learned vakil for the respoudents that 
the agreement, dated the 25th of April, 1881, and the award, dated the 
17bh of June, 1881, ware fictitious, and that Ibrahim Ali had no intention 
to pass the ownership of the property in his life-time to bis wife, and that 
the whole thing was done to defeat the rights of the heirs of Ibrahim Ali 
in his estate. 

I have no doubt that Ibrahim did intend to transfer the absolute 
ownership of his property to his wife in prftzenii and that effect was given 
to the award. The finding of the lower Appellate Court that the arbitrators 
carried out the wishes of Ibrahim Ali and the contention of the respon- 
dents that the agreement and the award were designed to defeat the rights 
of the heirs of Ibrahim AH completely negative the idea that the arrange- 
ment in the award was a mere paper transaction and that no effect was 
given to it. 

Ownership and possession arc two distinct juristic conceptions and in 
every transfer of ownership from one person to [690] another by the act 
of the party a transfer of possession is not necessary. 

The fact that possession was reserved for the husband does in no 
way show that the ownership of the property did nob pass to the wife. 
The award was suflicient to transfer ownership to Salim-un-nissa; see 
Bam Bakhshw. Mtighlani Khanam (1), Mutation alone creates no title, 
bub in the case before us the award made the wife absolute owner of the 
property ; and mutation showed that effect was given to the award. 

For the above reasons I would set aside the decree of the lower 
Appellate Court and restore that of the Court of first instance with costs. 

Chamier, J. — I concur. 

By the Court. — The appeal is decreed with costs. The decree oi 
the lower Appellate Court is set aside and the decree of the Court of first 
instance restored. 

Appeal allowed. 


(1) (1S)03) I. L. R. 26 All. 266. 
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APPELLATE CIVIL. 

Before Mr* Justice Sir Qeorge Knox and Mr. Justice Piggott. 

Ram Narain Dube and another {Defendants) v. Jagdeo 

AND OTHERS {Plaintiffs).^ 

[22ad May. 1911.] 

Civil Procedure Code (1909), order XVII. rule 8 ; order XLI. rule ^l-^Prooedure— 
Order for parties to appear vjith toitnesses at adjourned hearing — Default of 
plaintiff's «>fln«s8ds — Dismissal of sud. 

Oa the date fixed lor the hearing of a salt the parties and their witnesses 
were present, but. as there was some prospect of a oompromise, the hearing was 
ajourned. On the adjourned date the plaintiffs were present, but their wit- 
nesses, though summoned, did not appear. The plaintifis did not apply for an 
adjournment, nor did they ask the Court to enforoe the attendance of their wit- 
nesses under order XVI, rule 10 , of the Code of Civil Procedure, 1908, and the 
Court, acting apparently under order XVII, rule 3 of the Code, dismissed the 
suit. The plaintifia appealed, and the District Judge, dealing with the case as 
if the plaintifis had made default in appearing, remitted the case to the first 
Court to be disposed of according to law. Held that the procedure of the 
District Judge was erroneous : he should have proceeded under order XL1, rule 
27, to direct the admission of fresh evidence, and under order XLI, rule 25, to 
refer the issues for trial to the Court of first instance. 

[691] The facts of this case were as follows : — 

A suit was fixed for bearing on the 24th of April, 1910. The parties 
and their witnesses were present on that date ; but as the parties were 
negotiating for a compromise, they made a joint application for two weeks' 
adjournment. The Court made an order granting the application and direc- 
ting the parties to file the oompromise witbin two weeks and failing that, 
to be present with their witnesses on the 27th of May, 1910. The com- 
promise was not effected and the parties summoned their witnesses for the 
said date. On that date the parties and their pleaders were present 
when the case was called on, butithe plaintiffs* witnesses had not come, 
although summoned. The plaintiffs, pleader stated to the Court that the 
witnesses would be coming shortly ; but no application was made for 
adjournment or for enforcing the appearance of the witn3sses by issue of 
warrant or attachment. The Court proceeded to decide the suit under 
order XVII, rule 3, of the Code of Civil Procedure, 1908, and dismissed it. 
On appeal, the District Judge treated the case as if it bad been dismissed 
for default of appearance, and setting aside the order of dismissal, reman- 
ded the suit under order XLI, rule 23. 

The defendants appealed. 

Maulvi Qhulam Mujtaba, for the appellants; — 

The District Judge was wrong in his opinion that the dismissal was 
for default of appearance. There was no failure of appearance as the plain- 
tiffs, and their pleaders also, were present. The failure was in production of 
evidence, for which time had been granted by the Court by its order of the 
24th of April, 1910. Under these circumstances the action of the Court 
under order XVII, rule 3, was the right action. It would have been wrong 
to have disraUsed the suit for default, which could be done only 
when neither the plaintiff nor his pleader was present; Badam v. Nathu 
Singh (1), Siiara Begam v. TuUhi Singh (2). The difference between order 
XVII, rule 2, and order XVII, rule 3, is well pointed out in Chandramathi 

* First Anpoal No. 17 of l^H from aa order of J. H. CumiDg, District Judge of 
Jaunpac, dated the 16th o! Deoembor, 1910. 

(1) (1903) I. Jj. R. 25 All, 194. (2j (IQOl) I. L. R. 23 All- 462. 
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Ammal v, l^arayanasaim Aiyar (1). The ruling in Dulhin Sonrai Kuiri v. 
Audhan S ngh (2), which is relied on by the lower Appellate Court, is not 
in point, as the circumstances were entirely different. 

[692] Mr. Muhammad Ishaq Khan, for the respondents : — 

Order XVII, rule 3, was not applicable to this case. The suit was not 
adjourned on the 24th of April, 1910, on the application of the plaintiffs 
alone. Both parties had jointly applied for time ; and order XVII, rale 3, 
does not apply to such a case. The dismissal, therefore, could not be 
under that rule ; it was for default. The mere presence of the pleader 
where he did nothing more than praying for time would not be sufficient 
appearance, and the dismissal was, properly, one for default. The latest 
authority on this point is the case of Sajisfc Chandra Mukerjee v. Ahara 
Prasad Muk^rjee (3). There was an oral application for adjournment ; no 
written application could be made, as the Court at once proceeded to write 
the judgment. In the absence of witnesses the plaintiff is in the same 
position as his pleader; so that the presence of the plaintiff personally would 
not alter the case. The Appellate Court can allow further evidenoe to be 
taken under order XTjT, rule 27. This is a case in which there is sub- 
stantial cause within the meaning of clause (b) of that rule. The plaintiff 
exercised all duo diligence in summoning his witnesses ; they were served, 
but did not turn up in time. It was nob the fault of the plaintiff at all. 

Maulvi Qhulam Mujtaha in reply : — 

It is for a party to move the Court to bake action under order XVI, 
rule 10, and nob for the Court bo proceed suo motu to further the produc- 
tion of the witnesses of that party ; J. <?. Bachman v. Ball Beharee Pandey 
(4l. The plaintiffs did not move the Court to take any steps. They should 
have used the utmost diligence. When a plaintiff does not exhaust all 
means provided by the law for the production of evidence, the Court may 
rightly proceed to dispose of the case on the materials present before it ; 
and the ca^e should not be remanded for taking further evidence ; Luchmun 
Singh v. Ghokowrcp. Sinoh (5). In that case a remand for further evidenoe 
was not allowed, although the plaintiff bad exercised much greater diligence 
than in the present case. The language of order XVI, rule 10, is stronger 
than that of the law in force at the time when those rulings were laid down, 
and [693] the roquirements of the rule should be strictly complied with. 
The Court should he satisfied that the evidenoe is material. It would be 
casbing^too groat a burden on Courts to lay down that in every case in which 
witnesses do not attend, tho Court is, of its own motion, and without any 
initiative nr holp from tho party who summoned those witnesses to decide 
which of tho witnesses are material and bo act under order XVI, rule 10. 
Tho plaintiffs could easily have taken the initiative if they were in earnest 
ah ut the attendance of their witnesses. There was ample time to pub in 
an application for adjournment. 

KnoK and PiGf’rOTT, -TT. : — -Wo find ourselves unable bo support the 
order passed bv the learned Di«^trict Tudge in this case on the grounds 
taken by him. The ruling which the learned Judge professes to follow 
namely. Dulhin Snnraj Kuari v. Andkan Singh (2), differs in circumstan- 
ces materially from the ca'=e before us. In the pre^^enb case the parties to 
the =uib wore present in Court on tho 24bh of April, 1910, the day fixed for 
the first bearing. The witnesses, too, wore in attendance on that day, so 

(1) aoo 9 ) 1. Tj. b. as Mad. 241. (4) (isvo) la w. b. o. b. 321. 

Weekly Noto^. 1891, p. 112. (5) (1876) 25 W. B. O. B. 164. 

(3) (1907) 1. D. B. 34 Oal. 403. 
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far as we gather from the order sheet. On that day the parties expressed 
a desire to oompromise the matter in dispute between them and the Court 
very properly granted time for this purpose. It, however, directed the 
parties, if they found themselves unable to oome to terms, to present 
themselves again in court with evidence on the 27th of May, 19i0. They 
were unable to agree. On the 27th of May, 1910, the parcies were present 
in court, but the witnesses for the plaintiffs, although summoned to appear 
on that date bad not appeared in court, although the time fixed for 
the opening of the court and for their attendaoce bad passed by a con* 
siderable interval. The plaintiffs’ pleader appears to have stated to the 
Court that the witnesses were coming, but neither then nor afterwards 
was any application for adjournment put in on the part of the plaintiffs, 
nor did the plaintiffs apply to enforce the attendance of the witnesses. 
The Court went on to deal with the case under order XVII, rule 3, and 
proceeded to decide the suit forthwith against the plaintiffs. The plaintiffs 
appealed to the District Judge. The District Judge dealt with the case as 
though the plaintiffs bad made a default in appearing, and setting aside 
[694j the order of the court of first instance, directed that court to restore 
the suit to its file to bo disposed of anew, according to law. His procedure 
was in error. There bad been no default on the part of the plaintiffs. 
At the same time the Court could by reference to its file, and no 
doubt did so refer, find that the plaintiffs used due diligence in causing 
their witnesses to be summoned. It might fairly have presumed from the 
fact that the witnesses had twice been summoned by the plaintiffs that 
the evidenoe of such witnesses was material ; that the plaintiffs deemed it 
material and fully intended to have put it before the court, but were pre- 
vented by the non-appearance of the witnesses. It is contended by the 
defendants appellants that when this stage had been reached, the 
plaintiffs, if in earnest, ought to have applied to the court to enforce the 
power given to the court by order XVI, rule 10, c]au':es (2) and (3). But 
it is a matter of experience that parties who have cited witnesses, and 
who, when such witnesses do not appear, proceed to put them to the 
indignity of arrest or proclamation, often find such witnesses very unwill- 
ing to give evidence on behalf of the persons who have thus acted. We 
think that, under the circumstances, the court, which certainly hrd reason 
to believe that the evidenoe was material and that the witnesses were 
failing to attend, so far as it could then judge, without lawful excuse, would 
have exorcised a sound discretion in putting in force the powers entrusted 
to it by order XVI, rule 10, clauses (2) and (3) of the Code of Civil Pro- 
cedure. Our attention was called to certain rulings of the Calcutta High 
Court passed under the previous Code of Civil Procedure, namely, J. G. 
Bachman v. Lall Beharee Pancley (1) and Luchmnn Singh v. Chokowree 
Singh (2). It was urged that there is considerable difference between 
the present Code and the previous Code so far as the duty oast cn the 
court in this matter is concerned. As we read the present Code, wo 
think that the present Code leaves the court a discretion to proceed 
at once when witnesses have failed to attend, if from any oiroumstance 
before it, it has reison to believe that the evidenoe of such default- 
ing witnesses is material, and that the witnesses are defaulting. It 
[695] would bo for the witnesses to show that their absence rested on law- 
ful excuse. It is urged before us that where a number of witnesses have 


(1) (1870) IB W. R., 0. a, B24. (*3) (1876) 26 W. B , O. B., 154. 
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been cifc03, if; would be oasMng too great a burden on a Court to proceed 
against all who might have defaulted. The probability is that in such a 
case the Court would of itself see that the evidence of all such witnesses 
is not material. The Court can generally make a shrewd guess where 
witnesses have been unnecessarily summoned. In any case a discretion 
is allowed by law. We think that the Court should have proceeded under 
order XLiT, rule 27, to direct the admission of fresh evidence and under 
order XLl, rule 25, to refer the issues, which in this case had never been 
really tried, for trial to the Court of 6rst instance, directing that Court to 
return findings. We so far allow the appeal as to make the order just 
pointed out. Costs will abide the event. 

Appeal allowed. 


33 A. 693 (=11 1. C. 17=8 A. L. J. 826.) 

APPELLATE CIVIL, 

Before Mr. Justice Kaiamat Husain and Mr. Justice Chamier. 
Tkbam-uldah Khan and others (Defendants) v. Moti Chand and 

OTHERS (Plaintitfs).*^ 

[24th May, 1911.] 

Act {Ijnc>il) No. 11 f)/ 1901 (Aora Tenancy Act), ieclions 10, 20, 83— of gamine 
dart — Arjrcemcnt to surrender ex-proprietary righti^Poesession not delivered^Suit 
for datnanes for breach of contract— Void contract. 

Held that a traasaotion, one of the objeotq of which is that one party shall 
be diverted of his ex-propri tary rights and that thoso rights shall vest in the 
other party, or a sale o! zamindari property coupled with an agreement to 
relinquish the expr. >priotary rights of the vendor, is void so far as the reliO'* 
quish'tient of oxproprietary rights is oonoerned. Sin(/h v. Har 

Ptiisud (1', .Murndhar v. Pern Paj i2), Tt.isHi Prnsod v. Kedar Nath Sahu (3), 

b'ahat v. Brijnandati Hal (4), Bharath Singh V. Debt Dayal 
Singh (5) and Khurthed Ah v. Tf^u^ir'UU'iiissa l6) referred to. 

[Fol : 17 I. C. 51}.] 

True facts of this case arc. briefly, as follows: — 

The defendants cold certain zamindari property to the plaintiffs by a 
registered ^alo deed, dated the 2od of May, 1903. The sale deed contained 
a stipulation that the defendants would relinquish fchoir sir and khudka«ht 
lands aud give the [6963 plaintiffs possession thereof, or in default would 
be lial>le to damages at the rate of Rs, 16 per bigha. On the 5th of May, 
1903. the defendants executed a deed of relinquishment of the sir and 
khudka^ht lands, but they dil not get it registered, nor did they give the 
plaintiUs pos-ossiou. On the application of the plaintiffs for compulsory 
regi'=trabiou it was registered as against some of tbo defendants, bub nob as 
against all. Tlio prosont suit was brought to recover a sum of Its. 9,468 8*0 
as damages for broach of the covenant to relinquish the sir and khud- 
kasbb lands. The court of firct instance (Subordinate .Judge of Azamearh) 
gave the plaintilfs a decree. The defendants appealed bo the High Court. 

Maulvi Muhammad Ishaq (with Mr, B B. O’Conor) for the appellants, 
contended that bl^e contract which was the basis of the plaintiffs’ suit was 

•Pir^t Appeal No 144 of 1909 from a deorce of Ram Chandta Ohaiidhri, Subordi- 
n.ato Jud,{e of A/^mgirh, d:kt.ed, the I3th of October 1909. 

(1) I. L. R 19 All. 35. (4) 11909) 0 A. Ij. J. 477. 

t2) (1899) I. Tj. n. 22 All. 20.5. (6) (1909) 6 A L. J. 656. 

(3) (18^7) l.-L. B. 20 All. 219. (6) (1910) 7 A. L. J. 778. 
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wholly void, and cited the following rulings : — Indar Sen v. I^aubat Singh 
(l)i Prasad -v. Kedar Nath Sahu (2), Murlidhar v. Pern Raj (3), 

Bhikham Singh v. Har Prasad (4), Bharath Singh v. Debi Dayal Singh 
(6) and Kharshed Ali v. Wazir un-niiisa (6). 

Babu Durga Charan Banerji (with him the Hon'ble Pandit Sundar 
Lai and Munshi Kalandi Prasad)^ for the reppondents : — 

The contract to relinquish or surrender an ex-proprietary right is not 
illegal. The law recognizes relinquishment in favour of a zamindar, hence 
a contract to relinquish is perfectly lawful. Specitio performance of such 
a contract may not be allowed, because the law does not favour surrender 
by compulsion. Consideration has nothing to do with the legality of such 
a contract. See the Agra Tenancy Act, 1901, section 83 (3^ Gaya Singh 
V. Udit Singh (7j and Lekhraj v. Parshadi (8). 

Surrender means the placing of the zamindar in possession. This 
deed is evidence of an agreement to surrender the rights which came into 
existence upon the sale. Wo seek to enforce, not a sale of ex-proprietary 
rights, but an agreement to pay damages in the event of the ex-proprietary 
tenant failing to [697] surrender those rights. Under Article 115 of the 
Ijimibation Act, the suit is within time. 
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Maulvi Muhammad Ishaq, in reply referred to Indar Sen v. Nauhat 
Singh(^), Buldeo v. Kun Ian i,\0) a.w\ Raghuban Sahai v. Brijnanaan 
Lai (11). 

Karamat Husain, J. — The defendants, on the 2nd of May, 1903, 
executed a sale deed of certain zamindar! property in favour of the plain- 
tiff. The material portion of the sale deed is the following : — 

Wo, all the exaout.hnts absolutely sold ia lieu of ihe remainieg 

amount o( Re. 77,509, the whole of the mauzJiS llhocanb D.vulsapup, and Bharthpur, 
together with all the z^miadari eights appectaiclag to them and mal and sait items 

in short, all the rights appertaining to the zamindari property, together 

with flic and khudkasht lauds and oic- pcoprietary tenancy right, without the exception 
of any thing or right. 

** Wo, the executants have relinquished our claim and interest in respect of all the 
sic and khudkasht lands. We shall execute a deed of reliaquishment of claim in res- 
pect of the sir lands and shall die an application surrondering the holding If we 
should make a delay in, or take any objection to the filing of an applioition surren- 
dering the holding, or to the execution of the deed of relinquishment of claim in res- 
pect of the sir l.knds, or shoul 1 we. the exec itants, our heirs, or representatives, or sue- 
oessocs, keep in our possession any portion of the sic and khuokasht lands ; then we 
and cue heirs and repcosontatives and successors shall pay damages in respect thereof 
at the rate of Rs. IQ pec bigha." 

In pursuance of tbo stipulation set forth above, the defendants, on 
the 5th of May, 1903, executed a deed of relinquishment in favour of the 
plaintiffs whioh contained the following passages 

** Wo, the executants, have absolutely sold the whole of the mauz^s Khorant 

Daul^apur. and Bhartipur... and have roinowed our 'p«>ssession and put the 

said vendees in possession of the whole of the property sold. We, the execui^ants, h »vo 
736 bighas 0 biswas l dbucs of tbo sic and khudkasht lands in the said luauzas accord- 
ing to the detail given below. As wo. the executants, have no longer any oouoera wh.vt- 
evec with the properly sold in the said villages, and as we, for want of oonoern, are 
unable to oultivatotbo sir lands and pay the rent, we have of our free wiU and accord 
relinquished our claim and right in respect of all the air and khudkhast lands which, 


U) (I88c) 1. L. «. 7 All. 847. 
<2) (1897) I Ij. B. 20 All. 219. 

(3) (1899) 1. li. R. 22 All- 205. 

(4) (1896) 1. It. R. 19 All. 36. 
16) (1909) 6 A. L. J. 666. 

(6) (19A0) 7 A. D. J. 778. 


(7) (1891) I. Li R. 13 All. 396. 

(8) (190.)) 6 A. L.. J. 713. 

(9) (18-6) 1. ti. U. 7 All. 847 (8.60/. 
(iO/ Weekly Notes, 1893. p. 27. 

Ul) 11-09) 6 A. Ii 9. 477. 


467 



88 All. 698 INDIAN BIQB GOUBT BEFOBT& 


tVol. 


1911 according to the detail given below, we, the executants, have in the villagea sold and 
May 21 have removed out posgeaaion and put the vendees in poaaeasion o£ the same.*' 

' [698] The defendants did not, however, have the deed of relinquish- 

APPBIjIiATb menb registered, and on the application of the plaintiffs it was registered 

oouipulsorily against the male ezeoutants of the said deed, but not against 
as A 695=fl^^® female ezQCUtaots. On the 14th of July'i 1903, aooording to the 
I. o’. 17^8 allegations in the plaint, a demand was made by the plaintiffs oaliing on 
A. L. d, 826. the defendants to relinquish the ez-proprietary holdings and to put the 

plaintiffs in possession thereof. The defendants did nob deliver possession 
of the sir to the plaintiffs. On the basis of the deed of relinquishment 
there were law suits between the parties for the arrears of rent of the sir 
and for the determination of the rent therefor. As those suits, in my 
opinion, do nob bar the present suits, I need nob give their details. 

The suit out of which this appeal arose, was brought on the 3rd of 
July, 1909, for damages amounting to Rs. 9,468-8-0 for the breach of the 
contract of relinquishment, together with interest. The case for the plain- 
tiffs is that the defendants in pursuance of a stipulation entered in the sale 
deed of 2ud May, 1903, executed a deed of relicquishmenb on the 5th of 
May 1903, which was compulsorily registered on the l3bh of July, 1903. 
On the 14th of July, 1903, tho plait tiffs asked the defendants to relinquish 
the sir and put the plaintiffs in po'ses^iion of ib. Bub they declined to do so, 
and hence tho suit for damages for the breach of the contract to relinquish. 
The pleas in defence with which wo have to deal in this case are, that the 
sale deed and the deed of relinquishment, so far as they entitle the plaint- 
iffs to sue for damage^, are illegal, and that tho suit is barred by limita- 
tion. Tlio Court below decreed the claim. The agreement to relinquish 
in its opinion is a lawful agreomeub, ina'^muoh as a sir holder is eutitled 


under the law to relinquish his holding, whenever be pleases, accordiug to 
the provi'-ions of s. 83 of tho Agra Tenancy Act. In support of this view 
the Court below relies upon Gaya Singh v. Udit Singh (l) and Ijekhraj v. 
ParshatJi (2). TIio cau^o of action, according to tho Court below, arose 
on tho 14th of July, 1903. when delivery of possession was refused to be 
made and a breach of the contract to relinquish was committed, and 
houco tho suit under article ll6 of tho schedule II of tho [699J Limitation 
Act is nob time-barred. Tho defendants appeal to this Court, aud 
their loanicd vakil contends that the transaction of the sale of the 
zamindari and tho so called Tolinquishment of the sir land form one 
single truu-action having for one of its objects the transfer of the sir, which 
is illegal, and that if the brancaebiou of reliquishmont be supposed to be a 
separabo and independent tran<:aotion, oven then, according to the rulings 
of this Court, ib would bo unlawful. In support of the above proposition be 
relies on ludar Sen v. Naitbnt Singh (3), Baldco v. Kunhtn (4), Bhtkham 
Singh V. liar Pratiad '5), Kashi Pre^ad v. Kadar Hath Sahu (6), Unrhd^r 
V. Pem liaj (7), Dijyan Rai v. Ram Khclawan (8) and Khurshed Ali y. 
Wazir-un-nissa (9). The learned advocate for the ro'pondonbs in answer 
bo tho argomonb of the learned vakil for the appellant says that bbe rulings 
quoted by the Uarned vakil do nob touch the point in question in tho 
present case, which really is whether a sir holder can or cannot agree to 
relinquish his boMing in favour of his zamindar ; that, according to the 


U) (l«on I. Tj. R. 13 All. 396. 

(2) (1909) n A L J. 713. 

(3) (ieS5) I. L R 7 All 817. 

(4) Weekly Noteg, p. 27. 

(6) (1696) I. It. R 19 AH. 36. 


(fi- (1897) 1. D. B. 20 All. 219. 
(7) (189D I. It. R. 22 All. 205. 
(81 (1907) I. I-. B. 82 All. 388. 
(9) (1910) 7 A. Tj. J. 778. 
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provisions of seobion 83 oC the Tenanoy Aob reliaquisbcaeab of a sir land in 
favour of bbe zamindar is sanobioned by law, and bbab, as bhe relinqulsb- 
menb of a sir is a lawful aob, an agreemanb bo relinquish sir oannob in any 
way be unlawful. In supporb of wbab be says be relies on Qaya Singh v. 
Udit Singh (1) and Bharath Singh v. Debt Dagal Singh (2). Tbe case 
reported in I. Ij. R. 13 All. p. 396. simply lays down bbab bbere is nobbing 
in law toprevenb a benanb from volunbar ly rolinquisbing bis ex-propriebary 
tenanoy in favour of bis zamindar. Bub it does nob bouob the question 
whebber a tenant can or cannot enter into an agreement bo relinquisb bis 
ex-proprietary bolding. In bhe oase of Bharath Singh v. Debi Dayal 
Singh (2), there was an actual relinquishment of an ex- proprietary hold- 
ing in favour of tbe zamindar, and therefore bbab oase also has no bearing 
upon tbe point in bbe present oase. Tbe transaction entered into between 
bbe plaintiffs on tbe one band and tbe defendants on tbe other, may 
either be regarded as a single transaction, one of the objects of which 
[700] was that tbe defendants be divested of their ex-proprietary rights 
and that those rights should vest in bhe plaintiffs, or it may be regarded 
as consisting of two distinct and separate transactions, one, tbe sale of tbe 
zamindari property, and the other the agreement to relinquisb bhe ex- 
proprietary rights. In either view tbe oases referrod to by bbe learned 
vakil for the appellants are authorities for bbe proposition that bhe said 
bransaotion, so far as it deals with bhe relinquishment of bhe ex-proprietary 
rights, is void, inasmuch as the defendants, by means of a transfer or by 
means of an agreomont to relinquisb, had no power under bhe law bo divest 
themselves of tboir ex-proprietary rights and the agreement to relinquish 
ex-proprietary rights is illegal. 

For the above reasons I would allow bhe appeal and set aside bhe 
decree of the court below with co^bs. In this view of the oase it is 
unneces^ary for me bo enter into the question of limitation. 

CiiAMiER, J, — It appears to me bbab the case is covered by authority. 

In Bh kham Singh v. Har Prasad (3), bhe defendants had sold 
certain zamindari property to the plaintiffs, expressly including therein 
any rights which might accrue to them as ex* proprietary tenants, and they 
purported to relinquish those rights in favour of the plaintiffs. It was 
held that the attomptod sale of prospective ex-propriotary rights was 
invalid, and that the plaintiffs were not entitled to any compensation for 
non-delivery of possession of the sir lands. That decision was approved 
in Murlidhar v. Pern Uaj (4', where a similar oontraob bad been 
made and the sale deed expressly provided that if the vendors failed 
to deliver possession of the sir lands, they would refund Rs. 1,5U0. It 
was held that the contract being contrary to law the vendees, who had 
failed to obtain possession, were nob entitled to recover the sum of 
Rs. 1,500. In Kashi Prasad v. Kedar Nath Sahn (5), the parties to a 
private partition of zamindari lands agreed that if either party was at bhe 
time of partition holding sir land in a village whioh at tbe partition fell into 
the share of bhe other party, ho would relinquish his ex-proprietary 
[701] rights in favour of the party into whose share the village foil. It 
was hold that the agreement could not be enforced. In Baghubans Sakai 
V. Brijnandan Lai (6) it was held that an agreement to relinquish ex- 
propnetary rights in sir land could nob be enforced. In Bharath Singh v, 

(4) (1899) I. Ij, R. 3 > All. 205. 

(6) (189T» I. Ij. R. 20 All. 219. 

(6) (1909) 6 A. Tj. J. 417. 
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Dchi Dayal Sintih (1) bho faobs were that a sale deed of zamindari properfcy 
and a pei^ebual lease of the sir lands therein ware executed on the same 
□ay, and Rs. 1,105 were paid bo the lessor vendor as nazrana on the lease, 
lb was hold that the sum ostensibly paid as nazrana was in reality the 
price paid for the ox-propriebary rights that arose on the sale and could 
nob be recovered by the vendees, although they had not obtained possession 
M Khurshed A'i v. Wazir-un-mssa (2), on a compromise, 

the defendant agreed to soil certain zamindari property and to relinquish 
his ex-propriotary right in his sir in consideration of a sum to be fixed by 
an arbitrator, lb was held that the tran‘^acbion was an agreement to sell 
ex-proprietary rights when they oamo into existence and was unlawful. In 
the present case we have an attempted sale of prospective ex-proprietary 
rights in sir and kbudUasht lands and an agreement to execute a dead 
of relinquishment in re pact of those rights, with a provision that if the 
vendors fail to carry out their undertaking, they shall be liable for damages 
at the rata of Rs. 16 per bigha. On the above authorities it appears 
to me that, whether the transaction is regarded as an attempted sale of 
ex-proprietary rights or an agreement to relinquish those rights when they 
arise, it i^ unlawful, and therefore the claim to damages for failure to 
deliver possession of the sir and khudkasht lands is not maintainable. I 
agree that the appeal should be .allowel and the suit dismissed. 

By the Court.— O rder of the Couit is, that bho appeal is allowed, 
the deoreo of the court below is set aside, and the plaintiffs’ suit dismissed 
with costs. 

Appeal allowed. 


83 A. 702 (= 8 A. L J. 811 = 11 I. C. ‘.3). 

[702] APPELLATE CIVIL. 

Before the Hon’b'.e Mr. Z7. O. Richards, Chief Justice, and Mr. Justice 

Banerji. 

Baedfo Singh [PlaintiJ) v. Mathura Kunwar {Defendant).* 

[26tb May. 1911.] 

Hindu T,itw^\Iitak8hara^S7'C<i $sion'^Unch(i$til}i of mother no bar to her iyihcriting 
sou's estate. 

Held, that UQOhafltity does nob preo^uda a Hindu mother Itora suooeediog to 
her flon’fl property. Qnnga lati v. Gfiasiia (9>, Dal Singh T. 

Dini (1) an 1 I’ctiammal v. Mudaliar (5) followed. 

The facts of this case wore as follows : — 

One Akbar Singh died in 1901, leaving him surviving his widow, 
Mu^^ammab Mathura Kunwar, and Sliib Singh, his son. Shib Singh 
succeeded to the property, l.ut ho also died in 1907. Mathura Kunwar, 
entered into pos'^ossion as heir of Shib Singh. The plaintiff, Baldeo 
Singh, who wa ' the brother of Akbar Singh, came into court on the 
aMegation tbao Mathura Kunwar was not entitled to inherit her son's pro- 
perty as she had become uneba'-to during his life-timo. The first court 
did nob go into the question of unohastity, holding it to bo entirely, 

• Pir^b Appeal Ko. <113 of 1909, from a do'too of Picthi Nath, Subordinate Judge 
of Mainpuri, datod bho 22Dd of Sepbember, 1909. 

(1) 11909' 6 A. L. J. 560. (-1) (1910) I. Tj. R. 82 All. Ifi6. 

(2) (1910) 7 A. U J. 77 '. (6) 0907) I. Tj B. 81 Mad. 100. 

im*) i 1' R 1 All 46 
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immaterial, and dismissed the suit of the plaintifif. The plaintiff appealed. 
The suit was remanded to the first court for a finding whether Mathura 
Kunwar had become unchaste at all. The finding was that she had given 
birth to a son about two years before the death of Shib Singh and some 
four years after the death of her hu-iband, but that she was chaste during 
the life of her husband. 

Babu Sital Prasad Ghose (with him Babu Surendra Nath Sen), for 
the appellants : — 

The question was whether Mathura Kunwar, having become unchaste 
in the life-time of Shib Singh, could retain possession of his property as 
against his uncle the plaintiff. In Dal Singh v. Musammat Dini {\) 
there was an admission made by the vakil for the appellant that the lady 
ia question could not be a patita woman. Here she was a patita woman. 
Bamnath Tolapattro v. Durga Sundari Debi (2) was also cited. 


1911 
May 26. 

APPBIiIjATB 

OlViD. 

33 A. '202=8 

A. L. J. 811= 

11 1. a 48 . 


[703] [Babu Mangal Prasad Bhargova, for the respondent, referred 
to Vedammal v. Vedanaj/aga Mudaltar (3). The word ‘ out-caste ’ had 
nothing to do with patita ; Musayamat Ganga Jati v. Ghasiia (4) ; Golap 
Chandra Sastri, Hindu Law, p. 330.] 


Mr. B. E. O'Conor (with him Babu Ma.igal Prasad Bhargava), for 
the respondent, was not called upon. 

BICHARDS, C. J., and Banerji, .T. — This appeal arises out of a suit 
brought by the plaintiff, Baldeo Singh who is the paternal uncle of one 
Sbib Singh, deceased, for possession of the estate loft by Shib Singh, 
at his death. The defendant is the mother of Shib Singh. In the ordi- 
nary cour'-e she would bo the next heir to the estate of her son, but the 
plaintiff claims it on the ground that she became unchaste during the life- 
time of her son. The question to be determined, therefore, is whether a 
Hindu mother forfeits her right of inheritance by reason of unchastity. 
The court below Las found that the defendant, Musammat Mathura 
Kunwar. the mother of Sbib Singh, bad after the death of her husband 
formed an immoral intimacy with one Pitam and bad a child by him. It 
is urged that under bhe<=e oircum'^tances she forfeited her right of inherit- 
ance. Tho court below has held against the plaintiff and dismissed the 
claim. In our judgment the question raised is concluded by authority 
In the case of MiM50m?nai Ganga Jati v. Gftctsim (4 ), which was a case 
relating bo the right of inheritance to stridh(t,n, tho learned Acting Chief 
Justice remarked that “ waut of cha^tiby in a mother does not deprive her 
of her right of inheritance.” The question before us was fully consider- 
ed in the case of Dal Singh v. Mussammat Dini fl). In that case tho 
authorities of Hindu Law on the subject were considered, and it was held 
that there was no authority for holding that a Hindu woman who after her 
husband’s death had become unchaste is thereby excluded from in- 
heritance to the estate left by her son. The same view was 
taken by the Madras High Court, in several cases, tho last of which 
is that of Vedammal v. Vedanayaga Mudaliar (3). Tho decision of 
the Bombay High Court is also bo the same effect. The Calcutta High 
Court has, no doubt, taken a different view, but its decision is ba«:ed on 
[704] grounds which, as pointed out by the Madras High Court, do not 
apply to a case governed by tho Mibakshara. It is admitted that there 
is no authority in tho Mitakshara which, ia the case of a mother, requires 

(1) (1910) t. L. n.33 All. 155. {3 (1907' I. Tj. R. 3l Mad lOO 

(9) (1878) I. L. B. 4 Oal. 660. (4) (1875) I. L. R. 1 AU. 46. 
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as a necessary condition of succession that she should be chaste. Her 
1911 case is unlike that of a widow succeeding to her husband's property, 
MAT 26. where it is laid down that unehastity would deprive her of her right of 

_ inheritance. The learned vakil for the appellant relied on the word 

^***01^1^*^ ' **0 found in the Mibakshara, chapter II, section X, verse 140, 

' bub that word was rendered as ‘ outcaste ’ in the case of Dal Singh v. 

33 A 702=8 JUu^ammat Dini (1), and its effect was considered by the learned Judges 
A- L J 811=1 ‘We are not prepared to dissent from the view 

taken by them, and in the face of the long course of decisions on the 
point wo should nob be justified in departing from the rule laid down in 
these decisions. No doubt it is repugnant to Hindu sentiment that an 
uncha^bo woman should inherit property. But in the absence of clear 
authority in the texts of Hindu law precluding an unchaste mother from 
succeeding to her son’s property, and having regard to the decided cases 
on the point, we are unable to hold that the decision of the court below is 
erroneous. 

We accordingly dismiss the appeal with costs. 

Appeal dismissed. 


33 A. 705 (=11 I. 0. 977=3 A. h. 3. 821). 

[705] MISCELLANEOUS CIVIL. 

Before Mr. Justice Tudball. 

Btjp Chand {Plaintiff) v. Fateh Chand AND ANOTHER {Defendants),^ 

Act No Vll of 1870 {Court Fees Act), «criio>i 7. cJ«hij V (6)— Cowri fce^Appeal^Sutt 
for posecssiou— Decree for qualified posscssiou^Appeal seehtng io remove tne 

qtiahftcaiion contauied in the decree. 

Plainbifl brought a ohvim for poasesaiOQ of oectain proporby aa ttansfereo from 
a Musammat Gomi, to whom the property had been bequoathoa by one Mu^am- 
raat Gomti Kuuwar. who had acquired it under a will exoeutod by her hugband. 
The court of fir.st insbacco granted him a deoroo for p3?Re48ioa. but limitoa t 
the life time ol Mueammat Gomi. The defendant appealed, and the “ 

iil8o appealed, Peeking to have this condition removed from the decree, and pam 
H court fee of Ps. 10 o i UU memoracdum of appeal. Held that the court tee 
was pufficieut. the plairbifl appellant being in the position of a person m poages- 
flion of proporby who sought to clear his title and to obtain a declaration inao 
bo had the full right of ownorabip to the property. 

CRef 68 I. C. 441=rl4 L. W. 621 = 11 M. L. J. 587=1021 M. W N. 854=15 Mad. 216: 
80 I. C. 583=3 Pat. 610.] 

On presentation of tho memorandum of appeal the Stamp Beporter 
reported as follows : — 

“ The plftintifl brought a suit for poppepsion of mauza Khudda and ^ 

Re. 4.f05 as mcpne profilP. The court of fir>*t inptanoe gave the plaintiff a decree 
pos^ea^ioo of maUTi.v Kbudda to last only for tho Ufe-time of Mupsmmab Gomi a 
dipmjflsed iho rest of big claim. The plaintiff is dipsatiafied with the above t^o • 
and appeals to thifl Hou’ble Court lie bag paid a court fee of Rs. 10 
first part of tho relief in appeal, treating it ag a declaratory ono- 

“I beg to flubmit that the suit has nob changed its oharaote* in 
object of tho appeal la to got a decree for absolute proprietary possoPPion ot P 
portv in suit and not a life estate only ae has been doorood by the lower oour . 

being so, an (til fee of He. 6l0 ig leviable. Rs 270 haying bean pai , 

tberoforo a doficioncy of Us. 310 to be made good by the plaintiff appellan 

court." 


• Stamp Reference io l^.A. No 182 of 1211. 
(1) (1910) I, L. n. 32 All. 165. 


472 


RUP OHAND V. FATEH OHAND 


83 All. 707 



The following objections were preferred by — 

The Hon'ble Pandit Sundar Lai and Babu Durga Charan Banerji, 
for the appellant : — 

**The plaiotid appellant olaimed possession of manza Khudda. The lower 
oonrt has deoreed the olaim for possession, and the defendant has appealed 
against the said deoree for possession and has paid nd valorem oonrt fee in full. 
Bat the Subordinate Judge has added a condition in the deoree that the plaintiff's 
possession shall continue during the life-time of his assigoor. By his appeal the 
plaintifi wishes to get rid of this oondition as illegal and ultra vires ; practically 
he claims a declaration that the oondition so attached to the deoree is void» and 
he has paid a court fee of Bs. 10 for that relief. There is no change in the 
[7063 character of the suit as the office report suggests. He claimed possession and he 
has got a decree for possession. The defendant has paid the court fee payable for that 
relief, as he seeks to set aside the deoree for possession The plaintiff cannot and does 
not olaim possession by his appeal, but he seeks to get rid of the oondition attached 
to the decree.” 
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The Stamp Beporter made the following further report : — 

” In reply to the objection taken by the learned advocate for the appellant, I beg 
to submit that in the objection the learned advocate says, 'there is no change in the 
character of the suit.' This itself shows that od valorem duty is payable The pay- 
ment of full court fees by the defendant on his memorandum of appeal does nob exone- 
rate the plaintiff from liability to pay on his memorandum of appeal the proper court 
fees leviable under the law. The lower court having decreed the possession m plaintiff's 
favour to last for the life-time of Musammat Gomi, the defendant could not but pay 
the ad valorem court fees on his memorandum of appeal. 

"The object of the present appeal is to get a decree for possession for ever, i.e. he, 
the appellant, may be legally allowed to remain in po.ssession even after the death of 
Musammat Gomi, and i do not see any reason why be should not be called upon to 
pay ad valorem court-fees, the suit for possession be governed by section 7, clause v (6) 
of Act VI 1 of 1870. 

"Even conceding for the sake of argument that the plaintiff does claim a declara- 
tion only in this appeal. I would submit that the deolaraiion sought for involves a 
consequential relief, for if the condition attached is removed, the plaintiff's possession 
over the property in suit would extend beyond the life-time of his assignor, Musammat 
Gomi, and bo shall remain in possession of the property for ever." 

The Taxing Officer’s report was as follows : — 

"The plaintiff brought a suit in which ho claimed possession of certain property— 
a mauza ol the name of Khudda — on the ground that this property had been assigned 
to him by one Musammat Gomi to whom it had been bequeathed oy Musammat Gomti 
Kunwar, who had acquired it under a will executed by her husband, the original owner 
of the property. The Subordinate Judge granted a deoree for possession, but Umittd it 
to the lije-lime oj the assignor, Musammat Gornt. The plaintiff appellant now seeks 
to have this condition set aside, and claims a deoree for absolute and unqualified pos- 
session. The question is, whether the appeal which bears a 10 rupee stamp is properly 
stamped On the one baud it is contended that what the plaintiff appellant olaims is 
possession of the property, vie., possession unlimited in point of time as against the 
limited possession deoreed by the lower court. On the other baud, it is argued for the 
plaintiff appellant, that he has already got possession, or a decree for possession, and 
that his position is, therefore, analogous to that of a man who being in possession but 
finding his title as absolute owner impugned, brings a suit for a declaration that his 
title is absolute but asks for no consequential relief. 

" To my mind it cannot be said that the suit is only one for a declaration 
without consequential relief If the plaintiff appellant succeeds, he will take [7073 
out execution, and bo given an unqualified and unlimited possession, whoreas if 
the decree of the lower Court stands, he will be given in execution only a lnuited 
possession. The most relevant ruling I can find is 8 B. L. App 2‘J it appears to 
me, therefore, that the appeal sLould bear an ad valorem stamp under sootiou 7. v (0) " 

The foUowiDg order was passed by bhe Taxing Judge. 

TcdbALL, J. — This is a reference by bhe Taxing Officer. The plain- 
tiff in the suit brought a olaim for possession of certain property as 


A V-60 


473 



88 All. 708 


INDIAN HlOa OOUBT RBFOBT8 


[Yol. 


transferee from a Musammat Gomi. Musammat Goml is a person to 
whom property bad been bequeathed by Musammat Gomti Kuar, a 
Hindu widow, who had acquired it under a will executed by her husband. 
The x>laiQtifE was resisted by a person who was also a beneBoiary under 
the Will of Gomti Kuar. The lower Court held the plaintiff was 
entitled to possession, bub that that possession should be restricted 
83 A. 106=11 to the life-time of Musammat Gomi. The defendant has appealed that 
A L J 821 paid full Court fee, as he objects to the decree for possession. 

* The plaintiff has also appealed, and he seeks thereby to set aside 
so much of the lower Court’s decree as declared him to be entitled 
to possession for the life-time of Musammat Gomi, and he asks the Court 
on appeal to declare that he is entitled to the absolute ownership of the 
property and not to a limited interest. He has paid a Court fee of !Rs. 10. 
The Taxing Officer is of opinion that the appeal should bear ana(2 valorem 
stamp, as in a suit for possession of land under section 7, clause v (b) of 
the Court Fees Act. I find it difficult to see that the appeal falls under 
this section and clause. As matters stand now, the plaintiff appellant 
seems bo mo to be in the possession of a person in possession of property 
who seeks to clear his title and to obtain a declaration that be has the full 
right of ownership to the property. Under the oircumstanoes I think the 
Rs. 10 paid as for a declaration is sufficient. 

Order acoordingl}/. 


1911 
MAY 29. 
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33 A. 708 {=8 fi. L. J. 864=11 I. 0. 146.) 

[708] FULL BENCH. 

Before the Hon'ble Mr. H. G. Bichards, Chief J ustice, Mr. Justice Banerji 

and Mr. Justice Chamier. 


Bhaowan Da9 {PlaintiJ) v. KaramHusain and others {Defendants).* 

[29tb May, 1911]. 

Act No. IV' of 10S2 (Trans/ef of Property Aci>^ sections 82 and lOO — Morigage-^Contri- 
bution — Equitable lien — Lsviitatton — Act No. IX .o/ 1908 hiimtcttm 

Acl)t i.cltedul6 articles 62, 120 and 132. 

The owner oi a property which ia mortgaged with other properties to 
a Bingle debt acquirer by virtue o! the ptoviaiona o! aeotiona 82 and 100 of the 
Tranaforof Property Act, 18>*2, a charge againat auoh other propertiea when hi8 
property haa been aold in execution of a decree on the mortgage and baa oontti* 
buted more than its rateable share of the mortgage debt, and none the 1098 
the owner of such property h.ts neither redeemed the mortgaged property nor 
has the sale of his property alone diachaeged the mortgage decree. 

A olahn to enforce auoh a charge ia governed by article 132 of the first aohe- 
dulo to the Indian Limitation Act, 190B. 

Ihn Uaannw. Drijbukhnn Saran (1). Yahiya v. 

liajah of Vteiauagram v. Rajah Salrucherla SomasekhararOB td) an 
Bhagwan Dub v. Har Dei (4i referred to 

Per BAXKRJI and rjHAMitU. JJ. [duhitanle RiOHARDS, 0. J.):— , 

If property against which a charge lot contribution would 
accrued has been aold and baa roaliaod more than the amount tomaming a 

•Piral Appeal No. 122 o! lOlO, from a dooroe of Kanhaiya Lai, Second Additional 
Judge of Moefut, dated the 1st March, I9l0. 

(1) (1901) I. L. R. 26 All. 407. (3) (1902) I. L. B. 26 Mad. 686. 

(2) (1903) 1 L. B. 31 AU. 65. (4) (1903) I. L B. 26 All. 227. 
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the mortgage, an equitable lien on the autplua sale prooeada ariaea in favour of 
the peraon entitled to contribution. 

A Buit to recover contribution in virtue of auoh a lien is governed by attire 
62 of the first schedule to the Indian Limitation Act, 1903, if not, perhaps, by 

article 120. 

Berhamdeo Berahad v, Tara Ohand (1), Qo$to Behary Pyne v. Sh»6 Nath Dut 
(2). Kamoitt Kant Sen v. Abul Barhat (3). Mahomed Wahib y. Mabomed 
(4), The Rajputana Maltoa Railway Co-operative Stores, Limited v, me Ajmere 
Municipal Board (5) and Guru Dae Pyna v. Ram Narain Sahu (6) referred to. 

CRef. 89 Mad. 62=26 I. 0. 219; 68 I. 0., 203=19 A. D. J. 591=43 All. 539; 84 I. 0. 

689.3. 

The facts of this case were as follows : — 
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Amir Husain, the ancestor of the first two defendants, 
in three villages,— namely, CD Bilaspur. khewats 1, 2 and 3. C2} i3an- 

dhera and (3) Kheri Dudadhari. 

[709] On the 17th of March. 1883. he made a usuf^otuary mort- 
gage o£ his property in Kheri Dudadhari in favour of Eai Bahadur Nihal 
Ohand, the predecessor in title of the defendants Nos. 3 to 0. In loyi, 
the mortgagee purchased the equity of redemption of the mortgagor in 
execution of a simple money decree and thus became the absolute owner 

of the property. 

On the 29bh of August, 1885. Amir Husain made* a simple mortgage 
of the villages Dandhera and Kheri Hudadhari and khewab No. 1 of 

Bilaspur in favour of one Makban Lai. , , . , . ^ ,i i.i_ 

On the 3rd of March, 1887. he mortgaged his interests in all the 

three villages to the aforesaid Makhau Lai. 

On the 20bh of June, 1894, the plaintiff purchased at auction the 

whole of Amir Husain’s interest in the village Bilaspur in execution of a 
simple money decree. 

Mansamrabh Das, the son of Makhan Lai, first brought a suit on the 
third mortgage mentioned above, namely, that of the 3rd of March, 1887. 
and obtained a decree for sale on the 31sb of May, 1890. In execution 
of that decree ha caused khewat No. 3 of Bilaspur. the village purchased 
by the plaintiff, to be sold by auction on the 20bh of November, 1903, 
The proceeds of the sale discharged the decree in full and a surplus of 
Rs. 165 was received by the plaintiff. 

Mansamrabh Das obtained a decree for sale on the 5bh of September, 
1895, on the basis of the mortgage of the 29bh of August, 1885, and in 
execution thereof caused khewab No. 1 of Bilaspur, to be sold by auction 
on the 20bh of June, 1896. The proceeds of this sale were insufficient to 
satisfy the decree, and therefore, on the 21st of January. 1907, he caused 
the village Kheri Dudadhari bo be sold and Nihal Chand purchased it. 
After satisfying the decree in full, the sale proceeds loft a surplus of 
Rs. 4,542-14-0 which was paid over to Nihal Chand some time after the 
4bh of May. 1907, in spite of plaintiff’s piobests, on the ground that ha 
was the owner of the village sold. 

The plaintiff instituted the present suit on the 6th of August, 1909. 
on the allegations that the proportionate liability of his village Bilaspur 
for the two mortgages in favour of Makhan Lai was Rs. 9,430-5-0; that by 
the auction sale of his village Bilaspur a sum of Rs. 14,255 was realized ; 
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fehafe the said village has therefore contributed more than its share of lia- 
bility and [710] that he is entitled to recover the excess amount so contri- 
buted from the villages Dandhera and Kheri Dudadhari. In the plaint, as 
originally framed, he claimed to recover Rs. 4,659-3-0 and interest by sale 
of the two villages mentioned above, on which he stated he had a charge 
under section 82 of the Transfer of Property Act, By a petition dated 
the 4th of February, 1910, he amended his plaint and abandoned his claim 
for enforcement of a charge on the village Kheri Dudadbari and prayed 
for a money decree against the defendants Nos. 3 to 5, the legal represent- 
atives of Nihal Chand, for Rs. 2,417-2 0 and interest. 

The Court be’ow has dismissed the claim on the ground that the 
plaintiff acquired no charge on the property of his co-mortgagors and that 
his suit was time- barred, as it was brought after three years from the date 
of the sale of his village Bilaspur. 

The plaintiff appealed. 

Dr. Satish Chandra Banerji (with him Dr. Tej Dahadur Sapru)t for 
the appellant. 

Section 83 of the Transfer of Property Act expressly makes the pro- 
perty liable. Read with section 100 of the same Aot, it clearly created 
a charge by operation of law. The liability is of the property and nob of 
the person. The section was taken in substance from Fisher on Mort- 
gage', p. 543, 5th edition. As bo equitable liens generally I rely on Po- 
meroy’s Equity, pp. 2465, et seq. 

[Mr. Nihal Chand, on behalf of respondents 1 and 2, admitted a 
charge on the property by reason of satisfaction of the mortgage of 1887, 
bub stated that bis contention would be that section 82 of Transfer of 
Property Act did not create a charge, it only distributed one, where it 
existed, among several parcels of property.] 

Ibri Hasan v. Brijbhukhan Saran (1) was referred to. 

StanFjEY, 0. J., expls^inod whnt he meant in that case in the sut se- 
quenfe case of Muhammad Yahiyav. Rashid-ud-din (2). There is a uniform 
course of rulings in this Court that a charge is created in c roumstanoes 

like tho^^o whioh exist in this present [711] case; Bhagirath v. Nauhat 
Singh (3). The entire decree there had nob been satisffed by the sale of 
the property, yet it was held that a charge was created on the other pro- 
perties. There were also cited Pnneham Singh v. Ali Ahmad 14), Ibn 
Husain V. Ram Dai {5), Balleo Sakai y. BaiJ Nuth {&), Bari Raj Singh 
y. Ahmcd-iid-din Khan '7), Shanio Chandar Mukerji y.NainSukh (8), 
Bhngwan Das v. Har Deri {^), Rajah of Vizianagram v. Raja Sairucherla 
Somasfkhararaz (10), Har Prasad v. Raghunandan Prasai (11). 

In the ca^e in 26 All. where the provisions of section 95 of the Trans- 
fer of Property Act were considered, it was held that article 133 of the 
Limitation Act would apply and not article 99. To the same effect are 
Yakub Ali Khan v. Ktshan Lai (12), and Sagar Mai v. Janki Das (13). 
If there wore no charge on any otlior property of a person who had pur* 
chased part of the equity of redemption the property might be put up for 
sale. But such purchaser incurs no personal liability. 
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ViBircf -fc liability of the other set of defendants (Nihal Chand’s 
deorfifi ohf *be plaintiff’s property that the bulk of the 

ba?ftnL u ““"•‘gaga ^as discharged. For the small 

''®“amed due the property of Nihal Chand was sold, and he 

appropriated the entire surplus. We are entitled to a portion of the surplus 

inasmuch as it represents the property in his hands. That money was 88 4 708 =8 

grounds. The payment of the money out otA-L.j.HB4= 
Lourb does nob pub an end to the lien; Berhamdeo Pershad v. Tara Chand “ *• 0- 
It may bo that we had no lien on the day our property was sold. 

iSut we acquired It as soon as other property was sold and the mortgage 

was satisfied It ^en attached to the money into which the property had 
been converted. This is a case of substituted or transmitted security; 

not entitled to [71^] the whole of the money, but only to part of it 
Mahdt Busain v. Sukh Chand (3). ^ ^ 

Mr. Nihil Chand (for defendants 1, 2. 6). 

liability under the first mortgage, but I submit 
that after the Full Bench case in 26 Allahabad it is nob possible to argue 
that a person who has satisfied part only of debt can claim a charge • 

Ghose on Mortgages (ed. 4). p, 332 ; Bardco Singh v, Ckandrikah Singh (4:). 
ii-yen if there can be a charge, the question will remain as to when it will 
arise, whether upon payment in excess of the plaintiff’s quota or upon the 
complete discharge of the debt, as in 36 Calcutta at 217. All the cases 
were decided with reference to the principle of subrogation ; Ghose on 
Mortgages, p^ 372. There may be a right to contribution, bub not neoes- 
^rily a right to a charge. The claim will, therefore, only be for a simple 
money decree and that is barred by three years’ limitation. Section 82. 

Munshi Gokul Prasad (for respondents 3—5. heirs of Nihal Chand) 

The right to contribution arose when the defendant’s property was 
made to pay mrire than its share. The plaintiff concedes he o^nob follow 

latet Tfgo^ iVr" "Bbt. which came into existence at the 

latest in 1905. It has become barred now. whether articles 16 or 99 

Limitation Aco, schedule 1, applied ; Davies v. Humphreys (h) The cause 

of action arose when the property was sold and the plaintiff paid more 

than his <7uola. Berhamdeo Perskad v. Tara Chand (6) lays d^wn that 

money paid that way is nob money bad and received Th J ^ . r 

our taking the sale proceeds away L not Tve ?fse to a nZ „ 

action ■, Oosto Behan Pyne v. ShibNath Dut (if.Kamli Kant Sen 

Barkat{9), Jogeshur Bhagat v. Qhanasham Dass (9). Even if it apnlied 

article le2 would nob save limitation. It applied to relief agaiLb property 
not to simple money claims ; Bam Din v. Kalka Prasad (10) ThrSe 
applicable m artiiolo 61. Plaintiff had a oharee on nroylrhi* /u ! 

[713] might, or mifihti nob have been enforced. ^Ib miehb^nav^’/ 

enforced and the money might have been realized by *;al 0 of other nro^ 
petty; Bam Kishan v. Bhawani Das (11) The monev u* u ^ 

bion95n?ft! T I wiped off the whole charge. See- 

tion 95_o^e Tran-jer of Pr^y A^ib^^pliod to usufructuary as well as 

I MOr\R\ J T -n t\f\ ' 
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tio simple mortgages ; Ahmad Wait Khan v. Shamsh-ul'Jahan Begam (i). 
And it was not necessary to travel outside that section to decide the ques- 
tion oi charge. 

Dr, Satish Chandra Bancrji, in reply. There was no question o! sub- 
___ rogation. The plaintiff did not claim to step into the shoes of the morb- 
38 A. 708=8 gagee. He only claimed contribution from other properties to equalize 
A. L. J. 854 the burden on all of them. 

[Their Lordships intimated that they did not want to hear him on 
that point.] 

One of the three articles 132, 120, 62, Limitation Act, schedule I, 
would apply. If article 62 applied, the suit was not barred ; Bullen and 
Leake, Pleadings, 292. The surplus money taken was money received to 
the use of the plaintiff. We are claiming an equitable lien. The distinc- 
tion between a common law lien and an equitable lien is that for the 
latter no possession is necessary. The relationship is of the nature of a 
trust. Consequently the fact that the money bad been paid out to the 
defendant would nob make any difference. The charge would attach to it 
all the same. Section 295 of the old Code of Civil Procedure itself gave 
a right of suit for money. Where it could be shown that immoveable pro- 
perty bad been converted into something else it could be followed; Transfer 
of Property Act, section 73. If the claim be rested on the basis 
equitable lieu, article 120 would apply and the claim is within time. On 
the other hand if the plaintiff can claim on the basis of a charge bo this 
money, then, as the Calcutta oases have laid down, article 132 would 
apply. I rely upon the doctrine of equitable conversion. Conversion 
into money would not make property any the less immoveable for the 
purpo^os of a charge; Mibra on Liraibabion, ed. 5, Vol. II, pp. 1097-8. 

[714] RiCiDVRDS, C. J. — -The facts out of which this appeal arose are 
of a very complicated r-ature. They aio, however, very fully set forth in 
the judgmonb of the learned Additional Judge, and I consider it only neces- 
sary bo state the questions of law which admittedly are the questions 
which arise and have been argued on behalf of the parties before us. They 

are as follows : — , 

( 1 ) Has the owner of a property, which was mortgaged with otnei 
properties to secure a single debt, a charge against such other properties 
wlien his property has been sold in execution of a mortgage decree an 
has coubributed more than its rateable share, bub where the owner o 
property claiming the charge has neither redeemed the mortgaged 
nor has t vO sale of his property alone been the means of discharging 

mortgage decree ? 3 u fU nro- 

( 2 ) If two properties are mortgaged bo secure one debt, and 

parties are sold in execution of a mortgage decree, has the owner o 
property which has borne more than its rateable share a right bo 
al doevoo against the owner of the property that has borne loss 
rateable share of the debt, where the latter has actually receive 0 
plus proceed-^ of the '^ale of bis property V , - 

The plaintiff contends that bo has a charge against the . 

presented by the defendants 1, 2 and 6, which has not been so . an 
seeks to enforce such olaun by sale of the property. 

The defendants 1. 2 and 6 contend that, inasmuch as ^ 

nob redeem the property and the mortgage decree was no i-O . 
solely out qf the proceeds of the sale of the plain tiff s proper y, 

(1906) I.L. B. 28 AJl. 482 (487.; 
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tiiff has no obarge againsb the properfcy itself, that the only right he ever 
had was a personal right of oontribubion, and that the last menttocied 
right is barred by limitabion. 

As regards the defendants 3 to 5, the plaintiff, in his plaint, alleged 
that he had a similar oharge whioh he sought to enforoe by sale.of certain _ 
other property. This position was, however, abandoned, at the trial in the 83 A. 708==B 
Court below. The plaintiff admitted that the entire property repri^entod A. L. J. 894 
by the defendants 3 bo 5, [713] was, like his own, sold in execution of the 
mortgage decrees; but he contends that the surplus proceeds of the sale 
having been paid over bo the defendants without providing for payment bo 
him of the excess for whioh he alleges his property was made liable, he is 
entitled to a simple money decree against the defendants 3 to 5. 

The defendants 3 to 5 contend that the plaintiff having abandoned his 
claim against the property, his present claim must be deemed to be a per> 
sonal claim for contribution, which arose when the plaintiff’ sproporty was 
made liable for more than its rateable share of the mortgage debt, and 
that it is therefore barred by limitation. 

I think the plaint ought to be looked upon as amended and that the 
plaintiff’s claim as against the defendants 3 to 5 should be dealt with as if 
he had alleged in the plaint that his property had to bear more than its rata- 
ble share, and the defendants escaped paying the rateable share whioh their 
property would have borne by reason of the fact that the surplus proceeds 
of the sale of their property was paid over to the defendants 3 to 5 with- 
out any regard being had to the plaintiff’s claim, and that under these 
oiroumstauoes he is entitled to a personal decree. I propose so to deal with 
the plaintiff’s claim as against the defendants 3 to 5. 

The Court below has nob come bo any finding as to the respective 
values of the several properties. It has decidod the case on a preliminary 
point holding that the plaintiff bad no charge but only a right to sue as 
a personal claim for the excess, if any, his proparby was made liable bo and 
that such right was barred by articles 61 and 99 of the first schedule to 
the Limibation Act. The learned Additional Judge accordingly dismissed 
the suit against all the defendants. 

If we hold that he was wrong in point of law, the case will have to be 
remanded for disposal. 

For the purpose of disposing of tbo appeal I shall assume that the 
result of the sale of the plaintiff's property and the distribution of the 
sale prooeeds was that the plaintiff's property had to bear more than the 
rateable share which it ought to have borne ; bub that he neither re- 
deemed the mortgage nor paid up the decree, bub allowed his owq 
property and the property of tho defendants [7l6] 3 to 5 to be sold. 

I shall also assume that the property represented by the two sets of defen- 
dants has borne less than the rateable share whioh their property ought bo 
have borne. It also appears from the written statements of the defendants 
3 to 5 that after the sale of their property on the 4th of May, 1905. the 
plaintiff filed an objeobion to the surplus being paid out and claimed that a 
portion of the surplvv-' uelonged to him and should be paid to him. His 
objection, hrvE 5 «>ver, was disallowed. There seems to me to bo no room for 
doubt bhf hero several properties are mortgaged to secure one debt, the 
owner o{ boon made liable for more than its rateable 

proportioooi cne ^ebt has a charge on the other properties. Section 82 of 
the Transfer of Property Act is a statutory enactment in India of a princi- 
ple whioh has long been recognised bo be founded on justice and equity. It 
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is as follows: — Where several properties, whether of one several owners, or 
are mortgaged to secure one debt, such propeities are, in the absence of a 
contract to the contrary, liable to contribute rabeably to the debt secured 
by the mortgage, after deducting from the value of each property the 
amount of any other incumbrance to which it is subject at the date of the 
mortgage. ” It seems to me that the section creates what I may call a 
stautory charge on the other properties. It creates no personal liability 
against the owner of the property, in some oases it might be most inequit- 
able to make the owner personally liable. The liability might be greater 
than the interest in the property. In my opinion article 99 of the Limita- 
tion Act has no application whatever to a suit to enforce the right confer- 
red by section 82. it makes no difference whatever, in my judgment 
that the party claiming the charge did not redeem the mortgage or dis- 
ebare the mortgage decree before the property was actually sold, nor does 
it make any diflerenco that the amount of the mortgage or mortgage decree, 
was not entirely raised out of the plaintiff's property. I am of opinion 
that in considering whether or not the plaintiff has a charge, he need not 
and ought not to go outside the provisions of sections 82 and 100 of the 
Transfer of l^roperby Act. There is, however, if it were needed, abundant 
authority for the proposition that the owner of property [717] which 
has had to bear more than its rateable value, has a charge. The oases will 
be found collected in the case of Ibn Hasan v. Brijbhukhan Saran U) 
and Muhammad Yahiija v. Muhammad R ishid-ud-din (2). 

In the first case a mortgagor, whose property had been made to bear 
more than its rateable share, sued his co-mortgagors in a suit like the pre- 
sent for the excess. The majority of the court were of opinion that the 
plaintiffs could not sue because the entire amount of the mortgage had not 
been sati‘^fied. The question which was decided in that ca^o does not 
arise in the present, because io is admitted that the result of the sales 
which have taken place is that the mortgages have been fully paid 
di'^charged. There are, no doubt, some dicta of STANLEY, C. J., Y/hioh 
suggest that he considered that it was necessary to sustain the plaintiB s 
claim that be should have redeemed the property and placed himselt in 
the position of one of several mortgagors who has redeemed the mortgage 
(section 95 of the Transfer of Fropeiby Act). However, it will be 
a perusal of the judgment that the all-important fact, in the opinion o 
Chief Justice, was the fact that the mortgage had not been entirely sati - 
(iod. If there was any doubt upon the matter, it is set at rest by tnc r - 
marks of the learned Chief Jusbioo in the second case. There the 
a suit exactly like the present. The property of some of the a 

bad been made liable for the entire mortgage debt. The a 

obtained a decree and bad sold the property, and he 
to realize the excess for which his property had been made liable by 
of the property which had not been sold. The case came before our 
BanER.11 and STANLEY. C. J. Our brother BanerJI held that the piai^ 
tiff was entitled to a decree. At page 67. StaNI^EY. C. J., says as follows 
“i agree. In my judgment in Ihn Hasan Saran^ P 

which reliance has been placed by the appellant’s leaineff-^dvoca , 
not (locido, or intend to decide that, where a mortg^ 
wholly satisfied, a co-mortgagor who has discharged m-^ ^ n from 
rateable portion of the debt is nob entitled to ffjifi'] 

bis co-mortgagors. "What was decided in that cage w^.. 


liti 
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antil the entiire mortgage debt has been satisfied a olaim for rate- 
able oontribution oould not be enforced.’* It seems to me that some 
confusion has arisen from calling snits like the present “ suits for oontri- 
bution.” They would be better described as suits to enforce charges for 
rateable oontribution between co-mortgagors. Defendants 1, 2 and 6, no 
doubt, rely very strongly on the dicta of STANtiEY, C. J., in Ihn Basan v. 
Brijbhukhan Saran, and contend that section 82 must be read with sec- 
tion 95, and the plaintiff not having paid the decree himself in full and 
the amount not having been entirely realized out of his own property, he 
has no charge. In my opinion there is no justification whatever for this 
contention. In my opinion sections 82 and 95 are quite independent of 
each other. 

The question whether or not the plaintiff is entitled to a simple 
/money decree is not free from difficulty. I have already pointed out that 
the plaintiff’s right originally was not a personal right for contribution. He 
had a charge on the property which had borne less than its rateable share 
of the mortgage debt. He could enforce this right so long as the property 
of the defendants 3 to 5 remained unsold ; and any right that he had » 
against that property would attach to the sui^plus proceeds of sale after 
the property had been sold. The property, however, having been sold 
and the surplus proceeds paid out, the plaintiff's right, if any, has now 
completely changed. In my opinion he has no right now, unless it can be 
said that the payment out of the surplus proceeds to the defendants 3 to 5 
under the peculiar circumstances of the present case gave him a new cause 
of action. I feel difficulty in seeing what cause of action he has. The sur- 
plus proceeds of the sale belonged to the defendants 3 to 5 subject to the 
plaintiff’s charge. No fiduciary relation existed between the plaintiff and 
the defen(?<ilJi?.3 to 5, although it may be that after the plaintiff had 
filed an objectiCpia.^th6 payment out of the money to the defendants 
3 to 5, the wrong in allowing the payment to be 

made without P-.,^v/tling fo’^ plaintiff’s charge. It seems to 

me that this claim, can hardly be regarded as a claim for money 
had and received the defendants 3 to 5, to the use of the 

plaintiff. The money wa? not the plaintiff’s money : he merely had a 
[719] charge or lien upon it: see Gfurti Das Pyne v. Ttam Narain Sahu 
(1). In that case their Lordships of the Privy Council had to consider 
whether the olaim of the plaintiff was a claim for money had and receiv- 
ed. The claim would have been barred if it was a olaim for money had 
and received. Their Lordships held that the suit was not a suit for 
money had and received. At page 864 their Lordships say: — ” When he 
sold the timber bo was selling it as the agent of Moti Dasi, and he receiv- 
ed the money for her. The suit is to enforce an equitable claim on the 
part of the plaintiffs to follow the proceeds of their timber, and finding 
them in the hands of the defendants to make him responsible for the 
amount.” Of course if the claim of the plaintiff, as now put forward 
against the defendants 3 to 5. can be regarded as a suit to enforce an 
equitable claim to follow the surplus of the proceeds of the property into 
the hands of the defendants 3 to 5, the ca'e is an authority in favour of 
the plaintiff. On the other hand it ceems to me that the case is an 
authority in favour of the defendants that the suit cannot be regarded as 
a claim for money had and received. The facts of the case were peculiar. 
It is quite clear that the High Court (whose judgment was affirmed by their 

(1) (1884) I. L. E. 10 Oal. 860. 
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Lordships) felb justihed in giving tihe plainbiS a decree because they held 
fchab the defendant had sold timber which belonged to the plaintiff and 
received the purchase money. At page 863 their Lordships quote from 
the judgment of the High Court ; — “ It is quite clear that in this case the 
plaintiffs did rely in their plaint upon the fact that the defendant had sold 
the timber and received the proceeds.” Under the circumstanoea of the 
case the Ooart considered that the plaintiff was entitled to a personal 
decree against Guru Das, and their Lordships, describing the suit as a suit 
to enforce an equitable claim on the part of the plaintiffs to follow the 
proceeds of their timber in the hands of the defendant, Guru Das, and to 
make him responsible for the amount, affirmed the decree of the High 
Court. It seems to me that the facts of the present case are different. Ko 
fiduciary relationship of any kind ever existed between the plaintiff and 
the defendants 3 to 5. There was no fraud in their obtaining payment 
of the surplus proceeds of [720] the sale of the property. The money 
was the money of the defendants 3 to 5 subject only to the lien of the 
plaintiff. The most that can be said in favour of the plaintiff is that the 
decision of the court that directed or allowed the money to be paid out 
notwithstanding the plaintiff's objection was incorrect. I am inclined 
to think that the plaintiff’s proper remedy would have been to have 
instituted a suit for rateable contribution and when the suit was instituted 
to have applied for an injunction to restrain the payment out of the money 
pending the bearing of the suit. Both my learned oolleaeues think 
that the plaintiff should have a personal decree against the defendants 3 
to 5. Notwithstanding the doubts I have expressed, I am not disposed to 
record a dissentient judgment on the point. ‘The decree that the plaintiff 
may have against the defendants 3 to 5 will, of course, in no event exceed 
the amount of the surplus paid out to them. 

Banebji, J. — This appeal arises out of a suit for ooesubution brought 
by the plaintiff appellant under the following cir^'.^eou ies 

Amir Husain, the ancestor of the first tw^irf®^<trANits, owned shares 
in three villages, — namely, (1) Bilaspur, khe^ (2) Dandbera 

and (3) Kheri Dudadhari. 

On the 17th of March, 1883, he made a us.\^ actuary mortgage of his 
property in Kheri Dudadhari in favour of Rai Bahadur Nibal Chand, the 
predecessor in title of the defendants Nos. 3 to 5. In 1891, the mortgagee 
purchased the equity of redemption of the mortgagor in execution of a 
simple money decree and thus became the absolute owner of the property. 

On the 29tb of August, 1886. Amir Husain made a simple mortgage 
of the villages Dandhora and Kheri Dudadhari and khewat No. L of Bil- 
aspur in favour of one Makban Lai. 

On the 3rd of March, 1887, he mortgaged his interests in all the 

throe villages to the aforesaid TiTakban Lai. 

On the 20th of June, 1894, the plaintiff purchased at auction the 
whole of Amir Husain’s interest in the village Bilaspur in execution of a 

simple money decree. , 

Mansamrath Da*^. the son of Makban Lnl, fir=t brought a suit on the 
third moTtgage mentioned above, namely, that of the 3rd of March, 1887. 
and obtained a docreo for ‘^ale on the 31"^t of [721] May. 1890. In 
execution of that docreo ho caused khewat No. 3 of Bilaspur, the village 
pureba'^ed by the plaintiff, to he sold by auction on the 20th of November, 
1903. The proceeds of the sale discharged the docreo in full and ^ 

' urplus of Rs. 165 was received by the plaintiff. 


482 



BHAGWAN das V. KARAM HUSAIN SS All. 722 

Mansamrath Das obfiained a decree for sale on the 5bh o£ September, 
1895, on the basis of the mofcgage of the 29bh of August, 1885, and in 
execution thereof caused khewat No. 1 of Bilaspur to be sold by auction 
on the 20th of June, 1895. The proceeds of this sale were insufficient to 
satisfy the decree, and therefore on tne 21ft of January 1907, ho caused 
the village Kheri Dudadbari to be sold and Nihal Chand purchased it. 
After satisfying the decree in full, the sale proceeds left a surplus of 
Rs. 4,542-14-0 which was paid over to Nihal Chand some time after the 
4th of May, 1907, in spite of plaintiff’s protests, on the ground that he 
was the owner of the village sold. 

The plaintiff instituted the present suit on the 6th of August, 1909, 
on the allegations that the proportionate liability of his village Bilaspur 
for the two mortgages in favour of Makhan Lai was Rs. 9,430-5.0 ; that 
by the auction sale of his village Bilaspur a sum of Rs. 14,255 was 
realised ; that the said village has therefore contributed more than its share 
of liability and that be is entitled to recover the excess amount so con- 
tributed from the villages Daudhera and Kheri Dudahari. In the plaint, 
as originally framed, he claimed to recover Rs. 4,659-3-0 and interest by 

sale of the two villages mentioned above, on which he stated he had a 

charge under section 82 of the Transfer of Property Act. By a petition, 
dated the 4th of February. 1910, he amended his plaint and abandoned 
his claim for enforcement of a charge on the village Kheri Dudadbari and 
prayed for a money decree against the defendants Nos. 3 to 5, the legal 
representatives of Nihal Chand, for Rs. 2,417-2-0 and interest. 

The court below has dismissed the claim on the ground that the 
plaintiff acquired no charge on the property of his co-mortgagors and that 
his suit was time-barred, as it was brought after three years from the date 
of the sale of bis village Bilaspur. 

[722] The plaintiff has preferred this appeal and the question to be 
determined is, whether the whole or any part of the claim is barred bv 
limitation. 

The suit embraces two branches. 6rst, the claim against the defen- 
dants Nos. 1 and 2, the legal representatives of the original mortgagor, 
Amir Husain, and defendant No. 6, who is a subsequent mortgagee of the 
Village Dandbera, for enforcement of a charge on that village ; and 
Secondly, the claim to obtain a money decree against the defendants 
Nos. 3 to 5, the legal representatives of Nihal Chand. I shall consider 
each branch of the claim separately. 

As regards the tirst branch of the claim, I am of opinion that by 
virtue of the provisions of sections 82 and 100 of the Transfer of Properbv 
Act a mortgagor, or his representative in interest, whose property has 
contributed more than its proportionate share of the mortgage debt is 
entitled to a charge on the remainder of the mortgaged property which 
has not discharged its own share of the debt. Section 82 gives legislative 
effect to the well-known rule stated in Fisher on Mortgages (6th edition 
p. 688) in the following terms : — “ If several estates (whether of one or 
several owners) be mortgaged for or subject equally to one debt, * * 
the several estates shall contribute ratcably to the debt ; being’ valued 
for that purpose, after deducting from each estate any other inoumbrannoo 
by which it is affected.” This rule “rests upon the principle that the 
fund, which IS equally liable with another to pay the debt shall not 
escape because the creditor has been paid out of that other fund " 

(p. 688). The liability to contribute is that of the estates subject to the 
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mortigage. and ■where those estates have passed to a pnrohaser or to the 
heirs oi the mortgagor, it is nob a personal liability. The necessary effect 
of the provisions of section 82, therefore, is that where one of the mort- 
gaged estates has contributed more than its own quota of liability, the 
owner of that estate is entitled bo recover the excess from the other 
estates subieot bo the moitgage, and acquires a charge on those 
estates. This charge is created by the provisions of section 82, read 
with section 100. I stated my views on the point at length ['^23] in 
my judgment in Ibn Hasan v. JBrijbhukhan Saran (.1), and I do 
nob think any useful purpose will be served by reiterating them. Sec- 
tion 95 of the Transfer of Property Act was relied upon by the learned 
counsel for the defendants Nos. 1, 2 and 6, but that section, in my opinion, 
provides for only one class of oases and does nob preclude the acquisition 
of a charge in any other case to which section 82 applies. (See Ghose on 
Mortgages, 4th edition, p. 371, and the cases cited in the foot-note.) If, 
therefore, the plaintiff’s property has contributed more than the amount 
for which it was proportionately liable, he has a charge on the other mort- 
gaged properties which have been relieved oE the burden which lay on 
them. The claim being to enforce that charge, article 132 of ™ 
schedule to the Ijimitabion Act applies, and the claim, as against the defend- 
ants Nos. 1, 2 and 6, is clearly within time. 

As regards the mortgage of 1887, which was satisfied by the proceeds 
of the sale of the plaintiff s property alone be has undoubtedly a right to 
contribution and bo enforce the charge which he has acquired is respect ot 
the amount for which he is entitled to contribution, on the property of the 
defendants Nos. 1, 2 and 6, as bho said property was not sold m execution 

of the decree obtained on the aforesaid mortgage. t 

As for the mortgage of 1885, it is urged that as by the sale of bb 
plaintiff’s property only a part of bho amount of that mortgage was r^hze . 
the plaintiff has nob acquired a charge. In support of this 
decision of STANLEY, C. J., in I6n Hasan v. Brtjbiikhan 
been referred to. All that was held by the learned Chief 
case was that a right of contribution and a charge n(^ arise 
the whole mortgage is discharged. This “^as explained by Sm ^ 
Stanley in his judgmont m the later case . vj ^^ortgage 

Bashid-ud-din (2). In the case before us the w o^- 

of 1885 has been satisfied. Therefore, if the plaintiff s . has 

tribubod a larger amount than that for which it was rateably 
Acquired a charge for bho excess amount contributed by him. 
the village of the aefeadanfcs 1 and 2, which . f 

June. 1905. when the plaintiff’s property was g°g" f tueed 

January. 1907, when the decree upon the mortgage ol 1885 was 

in full, the claim to enforce the charge is witbm time, ® :_ion, 

of schedule I of the Limitation Aot. Article 99 jj, g, suit 

applicable to a suit for a personal decree for oontri^tion ^ v. 

to enforce a charge. This was so held in T)ie Baja of g 

Bajah Salrncherla Somasekhararaz & and ^^fng the 

The court below was wrong m applying that article and m hoi g 
fttsainst the defendants Nos 1, 2 nd 6, to be bime-barred. 

The second branch of the olaim. namely, that 
defendants Nos. 3 to 5. the legal representatives of I^ibaJ^J;; 


(1) (1904) I. L. B. 26 All 407 (444). 

(2) U909) l.Ii. 31 Alb 66. 


(8) (1902) 1. Jj. B. 26 Mad. 686. 
(4) (1908) L L. B. 26 AU. 227. 
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involves somewhat different considerations. As this part of the claim 
now stands, the plaintiff does not seek to enforce a charge on immovable 
property, but prays for a money decree. The ground on which he does so 
is this Upon the sale of his village Bilaspur in 1903 for the realization 
of the amount of the mortgage of 1887, he acquired a charge on the village 
Kheri Dudadhari, which was also comprised in that mortgage and was 
not sold; that this charge was subject to the earlier mortgage of 1885; that 
a charge also arose when the plaintiff’s property was sold in 1905, in 
execution of the decree obtained on the mortgage of I88j, that, as the 
village K.heri Budadhari was comprised in that mortgage and was sold in 
execution of the aforesaid decree, the plaintiff’s charge or lien attached 
to the surplus sale proceeds, and that, as the surplus sale proceeds were 
withdrawn from court and appropriated by the predecessor in title of the 
defendants Nos. 3 to 5. he was liable to repay to the plaintiff that portion 
of the surplus which is equivalent to the amount for which the plaintiff 
had a charge. This contention is, in my judgment, well founded. 
As the village Kheri Budadhari was also comprised in Makhan 
Lai’s mortgage of 1887 and the whole amount of that mortgage was 
realized from the property of the plaintiff alone, he acquired a charge on 
the said village for the excess amount contributed by him. This 
[723] charge, however, was subject to the prior mortgage of 1885 in 
which the village Kheri Budadhari was also included. Similarly, the 
charge which arose in plaintiff’s favour in 1905, when according to him 
his village contributed more than its share of liability, was subject to the 
said mortgage. Therefore, in spite of the charge the village was liable to 
be sold in execution of the decree obtained on the mortgage and was 
accordingly sold. Had the whole amount of the sale proceeds been ap- 
propriated to the discharge of the mortgage, the charge would have been 
of no effect. But as there was a surplus, the charge attached to the 
surplus Had a part only of the property been sold for the satisfaction of 
the mortgage, the plaintiff would have been entitled to enforce his charge 
on the remainder of the property; but. as the whole property was sold and 
the purchaser of it acquired it free from the charge, the plaintiff could not 
follow it into the hands of the purchaser. His lien would attach to the 
surplus sale proceeds into which the property was converted. Those 
proceeds are substituted for the property itself and are therefore subject to 
the lien to which the property itself was subject. This principle is recog- 
nised in section 73 of the Transfer of Property Act. It arises out of equit- 
able considerations, and the lien acquired is an equitable and not a 
posses^^ory lien. The fact, therefore, of the withdrawal from court of the 
money to which it attaches cannot extinguish or affect it. The plaintiff 
is in my opinion, entitled to follow the money into the hands of the 
defendants, whose predecessor in title received it with notice of the plain- 
tiff’s lien. ' The plaintiff applied to the court for payment of the surplus 
sale proceeds, but the court rejected his application, and despite his 
protests paid over those proceeds to Nihal Chand. So that the plaintiff 
did all that he could possibly have done under the circumstances. 1 fail 
to see on what principles of justice or equity the defendant can claim 
that the plaintiff has lost his lion on the money and his right to recover 
it, simply because it has been paid over to the defendant's predecessor 
in' title. lu Berhamdco Pershad v. Tara Chand (1), certain property was 
sold under a decree on a first mortgage and after the mortgage was 
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safcis6ed thore remained a surplus whioh [726] was received by the first 
mortgagee, who also held a third mortgage. The second mortgagee of the 
porperty then brought a suit claiming to recover the surplus proceeds so 
withdrawn. It was held that the right of the puisne incumbrancer “ to 
follow the surplus sale proceeds is an equitable right, equity regarding his 
right as not extinguished or discharged by the sale but as transferred 
thereby to the surplus sale proceeds, which would be treated as part of his 
mortgage security, aud his right to follow the money or the nature of the 
suit to enforce such right cannot be affected by the fact that the money 
had been withdrawn from the court by a party having notice of the 
plaintiff's right.” The principle of this ruling fully applies to the present 
case and supports the view I have expressed above. I may point out that 
in suits to which section 73 of the Transfer of Property Act applies, the 
plaintiff has always been granted a decree for recovery of the surplus 
proceeds, although the proceeds may have been withdrawn from Court by 
third parties (see Gosto Behary Pyne v. Shiv Nath Dut (1) and Kamala 
Kant V. Abdul Barkat (2). For the above reason I am of opinion 
that the plaintiff is entitled to maintain a money claim against the defen- 
dants Nos. 3 to 5. 

The only question whioh remains to be considered is whether this 
part of the claim is time-barred, as argued by the defendants. The deter- 
mination of this question depends on the date on which the plaintiff’s right 
to sue accrued and the article of schedule I of the Limitation Act which 
governs the suit. In my judgment the plaintiff ’s cause of action arose 
when Rai Nihal Cband withdrew from court the surplus sale proceeds, that 
is, after the 4th of May, 1907, and the suit is governed by article 62 of 
schedule I of the Limitation Act. That article provides for suits '* for 
money payable by the defendant to the plaintiff for money received by 
tho defendant to the plaintiff’s use,” that is, for the class of suits well 
known a° suits for money had and received. Under this category of suits 
arc included actions for money wrongfully received by the defendant to 
which tho plaintiff was in justice and equity entitled. The cases on the 
point are collected in the judgment of MoOKERJEE, J., in Mahomed Wahih 
[727] V, Mahomed Ameer (3), and the latest case in this Court 

is that of The Rajpjitana Malwa Railway Co-operative Stores, 
Limited, v. The Ajmer Municipal Board (4). In that case a Muni- 
cipal Board, in disregard of certain lawful orders of the Govern- 
meub of India, levied upon a company trading within municipal 
limits certain sums by way of octroi duty over and above what 
they wero entitled to. It was held that tho suit to recover from the 

Board the sums so levied was one for money had and received to the use 
of the plaintiff within the meaning of article 62. The principle of these 
rulings applies to the present case, and this suit may, in my opinion, be 
regarded as a suit of tho description mentioned in article 62. The learned 
vakil for tho defendants referred to the decision of their Lordships of the 
Privy Council in Guru Das Byno v. Ram Narain Sahu (5). That case 
seoms bo mo bo bo distinguishable. Thoir Lordships observed that when 
tho defendant sold tho plaintiff’s timber, he was selling it as the agent of 
Mobi Dasi and received bbo money for her and not for the plaintiff* and 
bbeieforo arbiolo 62 did nob apply. Their Lordships held that the suit was 

(X) (189vi) I. L. R. '.jOGal. 211. (1) (1910) I. L. K. 82 All. 49X. 

(2j (1899) I. L. B. 27 Oal. 180. (6) (1884) I. L. B. 10 Cal. 860. 

(8) (1905) I.L. B. 82 Cal. 527. 
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ona “ to enforce an equitable claim on the part of the plaintiffs’ to follow 
the proceeds of their timber and finding them in the hands of the defend- 
ants to make him respoosihle for the amount,” and that it was governed by 
article 118 of Act IX of 1871, which corresponds to article 120 of the pre- 
sent Act. If, as I hold, article 62 applies, limitation would run from the 
date on which the surplus sale proceeds were received by Kai Nihal Chand, 
and the suit, having been brought within three years from that date, is 
not time-barred. If the claim be regarded as one to enforce an equitable 
right, it is governed by the six years’ rule of limitation provided in article 
120, and is within time, whether the cause of action arose on the 20bh of 
November, 1903, and the 20bh of -Tune. 1905, when the plaintiff’s property 
was Bold, or in May, 1907, when the money was withdrawn. According to 
the Calcutta High Court a suit of this description is governed by article 
132. I, however, express no opinion on the point. If that article applies, 
the suit is clearly not statute- barred. Therefore, whether we apply 
[728] article 62 or 120 or 132, the claim is within time. Article 61 
which provides the limitation for suits “for money payable to the plaintiff 
for money paid for the defendant,” relied upon by the learned vakil for 
the defendants is clearly inapplicable. 

For the above reasons I am of opinion that neither branch of the 
claim is barred by limitation and the decision of the Court below is erro- 
neous. I would allow the appeal and remand the case to the Court below 
for trial on the merits, 

Chamikr. J.— I agree with the judgment of my brother Banerjt, 
and having nothing to a-^d. 

By the Court. — The order of the Court is that tho appeal is allowed, 
the decree of the Court below is set aside and the case isrenaanded to that 
Court under order XTjI, rule 23, of the Code of Civil Procedure for trial 
on tho merits. 

Appeal allowed. 


33 A. 728 (=8 A. h 3. 018=12 I. C. 109). 

APPEBBATE CIVIB, 


Before Ur. Justice Sir George Knox and Mr. Justice, Piggott. 


Rustam Aei Khan and others {Defendants), v. Musammat G.vura 

(Plaintiff).^ 

[29bb May. 1911]. 

Act No. XVT of 190=5 (Indian Repisiratton Ac/), sections 40 — Reaistrotion Bvidence 

of title — Peiilton of compromise a mutation cate and order thereon. 

/TfM that a pobition of compromiae filed in a matation case before a Court 

of Rovoano and tho order of tho court thereon can neither effect nor prove a 
conveyance of the immoveiblo property to which the mutatir^n proceedineg 
mav relate I'ninal v. Iinhshmi d', Tiaghtibans Mayii SiyinJi 

Mdhabir Singh [2, Kashi Kunhi v Sumer Kunhi (31, Biraj MoJrni Da see v 
Ked>ir Nath Karmnicar (A). Muthayya y. Venkaiaratnayn (5) and SaAnr 
diyi Ahmad v.ChnjjulCy) telorred to. oaa«r.«/J- 
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1911 This was a suit by one Musammat Gaura for a deolaration of 

May 29. title to certain property which had been mortgaged by the 

plaintiff's sister Musammat Mahtabo and brought to sale in exe- 
OiViD. cution of a decree upon the mortgage. The plaintiff’s case [729] 

— — ■ was that the property in suit had been sold by her father to one 

33 A. 728=8 Sheo Ghulam and bought back by her from the purchaser. The court of 
=11*1 G 109 instance (Munsif of Jaunpur) dismissed the suit, basing its judgment 

mainly upon certain mutation proceedings which took place after the 
death of plaintiff’s father in the course of which the plaintiff and her two 
sisters came to a compromise regarding their title to certain property said 
to be identical with the property in suit. The court held that the com- 
promise and the order passed thereon conferred title on the three sisters to 
the extent specified therein. On appeal the Additional District Judge dis- 
agreed with this view of the court below and remanded the case for trial 
on the merits. The defendants appealed to the High Court. 

Mr. S. A. 'Saidaty for the appellants. 

Mr. Muhammad Ishaq Khan^ for the respondent. 

Knox and PiggoI'T, JJ. — In this case Rustam AliKhan, the principal 
defendant appellant, took a mortgage of a half-share in a certain house 
from one Musammat Mahtabo, and eventually brought the said half-share 
to sale in execution of his decree. The plaintiff, Musammat Gaura, is 
own sister of Musammat Mahtabo. She sues for a declaration that the 
entire house is her property and that no part of it is liable to be sold in 
execution of the decree obtained by Rustam Ali Khan on his mortgage. 
The plaintiff’s case is that the bouse in suit did not form part of the estate 
of her late father, as inherited by her sisters, Mahtabo and Shitabo ; she 
says that, on the contrary, this house had been sold by her father in his 
life-time to one Sheo Ghulam, and purchased from Sheo Ghulam 
plaintiff herself. The learned Munsif who tried the suit m the urst 
instance fixed four issues; and it may perhaps save the parties trouble 
hereafter if wo take occasion to remark in this place that the issues so ux- 
ed hardly seem to cover the whole ground. They take no account or tine 
pleas raised in the fifth paragraph of the written statement filed by 
Rustam Ali Khan, bo the effect that he took his mortgage of halt cne 
hou^e from Musammat Mahtabo in good faith, with the knowledge or 
plaintiff, and under such circumstances as would iustify a finding tha 
plaintiff was allowing her sister, Mahtabo. bo appear as 
bio owner of half the house. [730] On the issues fixed by 
ever, the learned Munsif decided one only, the fourth, which ^ 

to certain proceedings in mutation before a Revenue Court which fo ® 

on the death of the plaintiff's father. There was a dispute at the tim 

between the plaintiff and her two sisters. This dispute came betor 
the Revenue Courts in conneobton with the question of the emir 
to bo made in the revenue registers consequent on . 

the father of those ladies. The plaintiff and her 
the Revoniio Court a petition of compromise, m which they exp 
bow they have settled differences between thorn in reference to the 
left \<y tihoir father. It is nob denied that this petition deals with .. 
beyond the ^cope of the Revenue Court's inquiry ; the ao 

na^^ed hv that court referred only to a certain plot of land h>s. 
area and as to thi« it directed simply that the names of ^ 

(Musammat Gaura) and her sisters Mahtabo and Shitabo, should be 
ed in the revenue rogi=boTS as proprietors of this plot in equal shares. 
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learned Mansif held in effect that this petition of compromise operated bo 
confer upon the three ladies concerned a proprietary right to the extent of 
oae.third each in the house in suit ; that the plaintiff was bound by its 
berms, which were capable of being enforced as they stood, on the 
strength of the petition itself and of the order passed upon it by the 
Bevenue Court ; and that consequently it was not necessary to determine 
the issue whether the entire house had or had nob passed to the plaintiff 
by purchase from Sheo Ghulam. On appeal from the decree which follow- 
ed on this finding the learned Additional Judge points out that the petition 
of compromise relates admittedly to immovable property of a value 
exceeding Bs. 100 ; that title in such property could only pass by 
registered deed or by decree of a competent court ; that it did not 
appear from the facts as laid before him that the order in mutation 
passed by the Bevenue Court referred to the house now in suit at all, 
and that in any case the petition and the order of the Bevenue Court 
therein could nob between them operate so as to transfer proprietary 
title in the house from the plaintiff to any other person. He 
therefore set aside the decree of the first court and remanded the 
case for trial with reference to the remaining issues fixed and bo 
[731] the pleadings of the parties. The defendants come to us in appeal 
against this order of remand, which, however, seems to be clearly right. 
Where the law requires a registered instrument in order to the effecting 
of a certain transfer of property by way of sale, mortgage, exchange or gift, 
such transfer can only be effected by registered instrument or by decree 
of a competent court. In none of the numerous rulings to which we were 
referred, will anything be found to contradict this proposition of law. On 
the contrary, the principle involved appears distinctly in the ruling of their 
Lordships of the Privy Council in Pranai Anni v. Lakshmi Anni (1) and 
in the judgment of this Court in Baohuhani Marti Singh v. Mahabir 
Singh (2), where the decree of a competent court made good what would 
otherwise have been a defective title. Cases in which the weakness of an 
unregistered petition of compromise, not incorporated in any decree or 
order by a competent court, to confer title is shown are numerous. We 
may refer to Kashi Kunbt v. Snmer Kunhi (3), Biraj Mohini Dasee v. 
Kedar Nath Karmakar (4), Muthayya v. Venkatarainam (5) and Sadar- 
ud-din Ahmad v. Chajju (6). This last is particularly in point because 
dealing with a compromise filed in a mutation case. 

It was contended in argument before us that the plot of land referred 
to in the mutation order of the Revenue Court was identically the same 
property under a different description as the “ house ” which forms the 
subject-matter of the present suit. The point is by no means clear on the 
evidence as it stands ; bub it is not material for the determination of this 
appeal because the order of the Revenue Court in mutation could not in 
any case operate so as to confer title. The fact is that the learned Munsif 
would seem to have tried to find a short cub bo the decision of this case, by 
adopting a view of the law and the facts which was not put forward by 
either of the parties bo the case. Ho says in offoeb that Musammab Gaura 
may have been full owner of the entire bouse in suit in her father’s life- 
time ; but that after her father’s death she conveyed a one-third share in 
this house to each of her sisters, anti this conveyance he holds bo have been 

( 1 ) (1899) I. Xj. B. 22 Mad. 608. (4) (1909) I. L. K. 85 Cal. lOlO. 

(2) (1005) 1. Ij. R ,'28 All. 78. (5) (1901) I. D. R. 26 Mad. 558. 

(3) U910) I. D. R. 82 All. 200. (6) (1908) I. L. R. 81 All. 18. 
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at [732] once effected and proved by the petition of compromise and the 
order in mutation passed thereon by the Revenue Court. This is not a 
correct view of law ; and if the petition of compromise was tendered in 
evidence as a title-deed, that is to say, as a document by which transfer 
of ownership was effected between Musammat Gaura and her sisters, it 
was not admissible in evidence by reason of section 49 of the Indian Re- 
gistration Act (III of 1877). It would not appear, however, from a per- 
usal of the pleadings that the case thus made out by the learned Munsif 
was the case sot up by the defendant Rustam AH Khan. The defendant s 
case is that there was never any real transfer of ownership from the plain- 
tiff’s father to Sheo Ghulam, or from the latter to the plaintiff ; that the 
house in suit formed part of the estate of the plaintiff’s father at the time 
of his death, and was treated as such by the three daughters when they 
settled their differences by the compromise in the mutation case. As 
bearing upon the issues thus raised, the proceedings before the Revenue 
Courts, including the petition of compromise and the orders passed by the 
Court, are undoubtedly admissible in evidence, and must be taken into 
account for what they may be worth in deciding those issues. 

The essential issues in the case still remain to be tried, and the 
learned District Judge was clearly right in remanding the case to the first 

Court for the purpose. We dismiss this appeal with costs. 

Appeal dismissed. 


33 A. 733 (=8 A. L, J. 796=11 I. C. 815.) 

[733] APPELLATE CIVIL. 

Before Mr. Justice Karamai Husain and Mr. Justice Chamier. 

Ujagab Lal {Petitioner) v. The Secretary op State for India 

IN Council (Opposite party).* 

[29bh May. 1911.] 

Act No. I of iBQ4 (Land Acquisiiiffli Act), section Q^Oeneral principles of valuation, 

Althougli in aftcertaining the market-value of land sought to be acquired 
der Act No. 1 of 1894 the general principle to be applied is that the value of the 
land should be calculated with reference to the most lucrative and adyantagaout 
way in which the land might be used, if it is apparent that the use of 
for some special purpose, e g., as building sites, would never be permitted, the 
land should not be valued as if it could be utilized for such purpose, btebbmg 
V. Metropolitan Bouid of Works (1) referred to. 

This was an appeal against an award made by the District Judge of 
Shabjahanpur under the Land Acquisition Act, 1894. The District Judge 
calculated the value of the land on the basis of the rent theretofore reoei 
ved by the owner. The owner appealed, urging that the land, being si na - 
ed alongside of a number of shops in a busy grain market, was o grea 
value as a building site. The sole question in the appeal was what was 
the correct principle of valuation to bo applied in existing ciroums noes. 
Maulvi Bahmat'Ullah (with him Dr. Satish Chandra BanerjtU *or 

the appellant. 

Mr. A. E. Ryves, for the respondent. , , .u 

Chamier, J.— This is an appeal against an award made by the Y^stnoc 
Judge of Shahiahanpur. und er the Land Acquisition Act. The learne a 

^ First Appe^il No. 105 of 1910 from a decree of B. J. Dalai, Diatriofe Judge of 
Bbabiabanpur, dated the 7th of January, 1910. 

(1) (1870) L. R. 6 Q. B. 87. 
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Judge has oaloulated the value of the land on the basis of the rent hitherto 
received by the owner of the land. In appeal it is urged that the land, 
lying as it does alongside a number of shops in a busy grain market, was 
of great value as a building site. It is said that 17 shops and a godown or 
grain store could be built on it, which would bring in not less than Bs. 
1,200 per annum, and thus the market value of the land is not less 
than Bs. 20,000. Mr. Byves, on behalf of the Secretary of State, 
admits the general principle that in cases of this kind the value of 
the land should be oaloulated with reference to the most lucrative 
and advantageous way in which the land might be used, but he 
points out that the Municipal Board of Shahjahanpur, C734] has 
repeatedly refused to allow any buildings to be erected on the plot in 
question on the ground that it is required as a parao or stand for carts 
coming to the ganj* and that serious inconvenience would be caused to the 
public if buildings were erected thereon. The appellant contends that the 
orders of the Board should be disregarded for the purpose of calculating 
the value of the lands, and that the Board, for whom the land is being 
acquired, cannot be allowed to use their own orders for the purpose of 
depreciating the land. It is not suggested that the Board had any idea of 
taking up the land under the Land Acquisition Act when they refused to 
allow buildings to be erected on the land, or that they were actuated by any 
improper motive. It must be taken that they acted in the interest of the 
inhabitants of the municipality. The appellant made no attempt to have 
the orders of the Board set aside. In the circumstances it seems to me that 
the fact that the appellant would never have been allowed to build on the 
land must be taken into consideration in ascertaining the market value, and 
that the land cannot be valued as a building site. This view is supported to 
some ezent by the decision of the Court of Queen’s Bench in Stebbing v. 
Metropolitan Board of Works (l). In that case part of a disused grave 
yard was taken up for the purpose of a now road. The rector of the parish 
claimed that the land should be valued as if it was divested of its ecclesia- 
stical character and could be used for any purpose. The Court overruled 
this contention and held that as the land could not be used by the rector 
and was practically valueless in his bands, it could not be valued as land 
which was not subject to any restriction. In the present case it is quite 
clear that the Board would never have allowed the appellant to build on 
the land. At the time when it was acquired for the Board, it was of no 
value whatever as a building site, and in my opinion it would be wrong to 
value it as such. 

It seems to have been contended in the Court below that the land 
was worth Bs. 25 per square yard owing to its proximity to the ganj. 
There is no evidence to support this extravagant claim, 

[735] I would dismiss this appeal with costs. 

Karamat Husain, J. — I agree. 

By the Court. — The appeal is dismissed with costs. 

Appeal dismissed. 


(1) (1870) li. B. 6 Q. B. 37. 
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83- FULIi BENCH. 

FDrit Before Mr. Justice Banerji, Mr. Justice Karamat. Eusain and Mr. Justice 
bench. Chamier. 

^A^ J 817 JoDHi Eai {.Plaintiff) V. Basdeo Pbasad and others {Defendants).* 
=il ‘l. C. 47. [30th May 1911.] 

Suit against an idol— Description of defendant— Amendment of plaint— Limitation— 

Practice. 

Inasmuch as an idol ig a juriatio person capable of holding property, a auit 
respecting property in which an idol is intere.sted is properly brought or defend- 
ed in the name of the idol, although ex necessitate rei the proceedings in the 
auit must be carried on by some person who represents the idol, usually the 
naanager of the temple in which the idol is installed. Thakur Paghunathji 
Maharaj v. Shah Lai Chayid (1) ovoiculed. 

[Ref. 50 I. 0. 625=i6 Cal. 877 ; 81 I. C. 91 ; 51 I. 0. 958 ; Rel. 71 1. C. 480 = 31 A L 
J. 148=45 All 319.] 

In this caso certain property -was purchased in the name of an idol 
which was under the sarbarakarsbip of the defendant Basdeo Prasad. The 
plaintiff brought this suit for pre-emption against the idol under the sar- 
barakarship of Basdeo Prasad. The court of first instance (Munsif of 
Basra) decreed the suit. The District Judge on appeal set aside the decree 
holding that the suit was wrongly brought against the idol and should 
have been against the sarbavakar as such, and that the plaint could not 
at that stage be amended, ns the amendment would involve the introduc- 
tion into the suit of a third party as against whom the claim was barred 
by limitation. The plaintiff appealed to the High Court. 

Mr. M. L. Agarwala, for the appellant : — - 

The suit has been dismissed on a mere technicality. The defendant 
raised no objection in the court of first instance which decreed the claim. 
The lower appellate court ha^ dismissed it, relying on Tkakur Baghunathjs 
Makaraj v. Skah Tjdl Chand (1). The misdescription is not very material. 
An idol IS after [736] all a jun^itio person, and its position is similar to that 
of any other juristic person, for instance a corporation. It is true that there 
is a special provision for coiporations but the caso of minors is on all fours 
with the present one. A minor is a juristic person, but he can sue or be 
sued only through a next friend or guardian ad Ittem. An idol may nob 
ho a sentient being, but it is a juriftio person, oven though it cannot sign 
any pleadings itself, just like a minor. The manager of an idol does not 
sue and cannot bo sued in a personal capacity, but only as representing 
the property attached to thu idol. Ho referred to Manni Kasaundhan v. 
Crooke (2) and Peary JMohan Muktrjee v. Narcndranath Mzikerjee (3), 

Munshi Gobind Prasad, for the respondent : — 

An idol is not a sentient being like a minor. Suit by or against cor- 
porations are specially provided for in the Code. Their case is not similar 
to that of an idol. Tho real point is to see who is the person really in- 
terested in the suit. Tho question is no doubt only a technical one, but 
it may have grave cousoquoncos. 

Mr. ill. L. Aganoala, in reply. 

* Second A[)i) 0 <il No, 830 of 1910 from a decroo of Sri Lsvl, District Judge of Ghazi- 
pur, dated the 8rd of Juno, 1910, rovorsieg a dooroe of Manmohuo Sanyal, Mucsif of 
iiasra, dated tho 28tb of January, 1910. 

( 1 ) (1897) I. L,. 11. 19 All. 330. (3) (1905) I. L. R. 32 Oal. 682, 696. 

(2) (1879) I D. 11. 2 All. 29G. 
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Banerji, Karamat Husain and Chamier, JJ. — This appeal arises 
out of a suit for pre-emption brought by the plaintiff-appellant under the 
following oiroumstanoes : — 

Certain property was purchased in the name of Sri Thakurji, seabed 
in the temple, named Purandar Lai, in the town of Basra, under the 
management of Basdeo Prasad. The plaintiff claims pre-emption in res- 
pect of that property and he brought the suit against the vendor and the 
vendee. In the plaint the vendee was described as Sri Thakurji, installed 
in the temple, known as Purandar Lai, in the town of Basra, under the 
sarbarakarship of Basdeo Prasad. In the court of first instance no 
objection was raised as to the form of the suit, and on the merits the 
claim was decreed. Basdeo Prasad preferred an appeal and in that 
appeal for the first time he contended that the first defendant had 
been wrongly described, and by reason of this misdescription the 
suit must fail. This plea was upheld by the learned Judge who 
also refused bo allow an amendment on the ground that the effect 
of the amendment would be to introduce another person on the [737] 
record, and the claim would therefore bo time-barred. In support of his 
opinion the learned Judge relied on the decision of this Court in Thakur 
Raghunathji Maharaj v. Shah Lai Chand (1). In that case a Bench of 
this Court held that a suit relating to property alleged to belong to a 
temple cannot be brought in the name of the idol of the temple. The 
learned Judges in their judgment gave no reason for this opinion beyond 
the fact that there may bo difficulties about realizing costs. With great 
respect we are unable to agree with the learned Judges. An idol 
has been held to be a juristic person who can hold property. There- 
fore, when a suit is brought in respect of property held by an idol, it is 
the idol who is the person bringing the suit or against whom the suit 
is brought, the idol being the person beneficially interested in the suit. 
No doubt, in every suit the party bringing it or the party against whom it 
is brought must, when he is suffering from an incapacity, be represented 
by some other person, as in the case of an infant or a lunatic. Therefore, 
when a suit is brought on behalf of or against an idol, there must be on 
the record a person who represents the idol, such as the manager of the 
temple in which the idol is installed. The manager of the idol is not 
personally interested in the suit, any more than is tho next friend or guar- 
dian of a minor. As a suit by a minor should be brought in tho name of 
the minor and nob of his next friend, so should a suit on behalf of the 
idol be brought in the name of the idol as represented by the manager, 
and in a suit agaiust the idol the defendant should be similarly described* 
It is true that every pleading must bo signed by a sentient being ; but this 
can be done by the manager, just in the same way as in the case of an 
infant the pleadings are signed by his next friend or guardian for the suit 
The first defendant in this suit was, therefore, properly described in the 
plaint, and the view of the learned Judge in this respect is in our judg- 
ment erroneous. If there is any defect in the description of the defen- 
dants in suit of this kind, it is nothing more than an irregularity or mis- 
description. If, for instance, a suit on behalf of an idol is brought in the 
name of the manager of the idol that would not warrant the dismissal of 
the suit : but the plaint may be amended [738] by correcting the des- 
cription. Similarly, in the case of a defendant. Such an amendment 
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would notj have the effect oi inbroduoing a third party oq the record* and 
no question of limitatioD would, in our opinion, arise. 

We accordingly allow the appeal, set aside the decree of the court 
below, and remand the case to that court with directions to re-admit it 
under its original number in the register and dispose of it according to 
law. Costs here and hitherto will abide the event. 

Appeal allowed. 


33 A. 738 (=8 A. L. J. 833=11 I. C. 197J, 

APPELLATE CIVIL. 

Bejore Mr. Justice Sir George Knox and Mr. Justice Piggott. 

JtJGAL KI3HOEE (Petitioner) v. Gur Narain and others 

(Opposite Parties).^ 

[3lsfc May, 1911.] 

Act No. Ill of 1901 {Provi^icial Insolvency Act)., section ^0 (4 ) — Act No. IX of 1908 
^Indian Limitation Act''t secticfixs 12 and 29 — Appeal— Limitaiion^TiviA requi- 
site for obtaining copies. 

Tha Provincial Insolvency Act was intended to be, and is, so far as matters 
governed by it are concerned, a complete code in itself and contains its own 
limitation law. In computing, therefore, the period of limitation prescribed for 
presionting an appeal under the said Act the time requisite for obtaining a copy 
of the order complained of cannot be excluded. Behari Lall Mookerjec v. 
Mungolaualh Mookerjee {1) Nagendro Nath MulUckv. Mathura Mohun 
i'aWn (2) referred to. Beyii Prasad Euari\. Dafcfe/it Rat (3) distinguished. 

[Over: 31 All. 496 (P. B.).] 

The facts of this case were as follows : — 

On the 13th of August 1909, the District Judge of Mainpuri made an 
order for the appointment of a receiver in certain insolvency proceedings 
under the Provincial Insolvency Act, 1907. An appeal against this order 
was hied in the High Court on Lsb December, 1909, beyond 90 days from 
the date of the order ; but the appeal would have been within time if the 
time requisite for obtaining a copy of the order were deducted in com- 
puting the period of 90 days. 

[7393 At the hearing of the appeal, a preliminary objection was 
taken by 

Babu Girdhari Lai Agarwala, for the respondents : 

The appeal is time-barred. The limitation prescribed for an appeal 
to the High Court in insolvency proceedings is, under section 46, clause (4), 
of the Provincial Insolvency Act, a period of 90 days. This is a period of 
limitation specially prescribed by a special law, and therefore, under section 
29, clause (6)i of the Limitation Act, nothing in that Act can alter or affect 
this period. The appellant cannot, therefore, get the benehtoi section 12, 
clause (2), of the Limitation Act. 

Babu Binoij Kumar Mukerjit for the appellant, in reply to prelimi- 
nary objection : — 

The appoUaut is entitled to a deduction of the time requisite for 
obtaining a copy of the order, and the appeal is within time. The general 
provisions of the law of limitation contained in the Limitation Act 

* Eirst Appeal No. 185 of 1909 from an ordoc of L. Marshall, District Judge of 
Mainpuri, dated the 13th of August 1009. 

(1) (1879) 1. L. R. 6 Gal. 110. (3) (1901) I. L. R. 23 All. 270. 

(2) (1B91) 1. li. R. 18 Cal. 366. 
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apply, even where a special law provides a special period of limitation 1911 
for oertan suits or appeals ; Behari Boll Mooherjee v. Mungolanath M ay 3 1. 
Hooker jee (1). There the provisions of section 12 of the Ijitnifeation Act 
were held applicable to a case under the Bengal Tenancy Act, VIII of civtii. 
1869, notwithstanding the provisions of section 6 of the Tjimitation Act of — * 
1877, which were virtually the same as those of section 29 of the present 38 1. 

Act. In the following cases other sections of the Limitation Act, as sec- 0 * 107 . 

tion 14 and section 5 were held applicable to cases for which periods of 
limitation were prescribed by special or local Acts; Quracharya v. The 
President of the Belgaum Town (2). Khetter Hohmn v. Dinaba^hy (3), Be- 
ferenoe under section 39 of {Madras) Act Y of 1882 (4), Beni Prasad "Kuari 
V. BukUhi Bai (5). The principle of these rulings, which is set forth at 
page 279 of the report in I. L. R. 23 All. applies to the present case ; sec- 
tion 12 and sections 14 and 5 stand on the same footing, so far as the scope 
of section 29 is concerned. The case of Girija NaiH v. Patani Bihee (6) was 
as to the applicability of section 7 of the Limitation Act. It did not overrule 
[7403 or dissent from in any way the case in I. L. R. 5 Calcutta. In the 
case of Nagendro Nath Mullich v. Mathura Mohun Parhi (7) it was 
decided that section 14 of the Limitation Act did not apply to suits under 
Act X of 1859, for the reason that that Act was a Code complete in itself 
and unaffected by the general laws of limitation or procedure. Where an 
enactment is a complete codification and embodies in itself its own laws 
of limitation, procedure, stamp, &c., there the provisions of the Limitation 
Act will have no application. Act X of 1859 is such a complete Code ; it 
provides for periods of limitation by sections 30 to 33, 152, 154 and 
158 ; for stamps by seotiocs 156, 161; and provides elaborately for the 
procedure to be followed in cases under the Act. But the Provincial 
Insolvency Act is not such a Code. The only provisions for limitation in 
it are those contained in section 46, clause 4, and section 22, and they 
cannot be said to bo exhaustive or to contain the whole law of limitation 
applicable to cases under the Act. In the matter of procedure the Act 
has to be supplemented by the Civil Procedure Coda at every step. The 
reasons given in the case of Beni Prasad Kuari v. Dharaka Bai (8) for hold- 
ing that the N.-W. P. Rent Act of 1881 was not a complete Code, apply 
with equal force to the Provincial Insolvency Act. There are cases in 
which it has been held that the time requisite for obtaining copies will 
not be deducted ; but it has been held in those cases that it was not neces 
sary to file copies of the decree or order appealed from ; In the matter of 
petition of Sita Bam (9), Kumara Akkappa v. SiOiala Naidu (10), Fazal 
Muhammad v. Phul Kuar (11). In the case of an appeal under the Pro- 
vincial Insolvency Act, it is necessary to file copy of the order appealed 
from. Section 47 lays down that the procedure is to be the same as 
in the case of civil suits. If the time requisite for obtaining a copy be 
not deducted, great hardship may result to the appellant, who may be 
deprived of his right of appeal through no fault of his own. An order 
may be passed, an appeal from which lies under section 46 to the District 
Judge, a day or two before the court closes for the long vacation, and 


(1) (1879) 1. Li. P. 5 Tal. 110. 

(2) (1884) I. L. R 8 Bom. 529. 

(3) (1883) 1. L. R. 10 Dal. 265. 

(4) (1887) I. L R 10 Mad. 210. 

(5) (1901) I. L. R. 23 All. 270. 
(C) (1889) I. L B. 17 Oal. 263. 


(7) (1891) 1. L. R. 18 Cal. 368. 

(H) n901) I. r,. R. 23 All. 277, (279). 

(9) (1892) I. T.. R. 16 All. 14 (19). 

(10) (1897) I. L. R. 20 Mad. 476 (477) 

(11) (1879) r. L. R. 2 All. 192. 
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although the appellant may apply for a copy at once, yet he may not get 
M^3i. it till [ 751 ] after the re-opening of the court when his appeal would be time 
AppelIiATb The tiegislaturo could not have intended such a result, by which 

OiviD. ail appellant would be punished for no fault of his own. 
a -4 R Should the court be disposed to decide the point against the appellantt 

A. L. J 833 should be given to him to file an affidavit to show why be 

=il i. C, 197 . brought the appeal to be filed after the expiry of 90 days. He was under the 

' impression that he would get the benefit of tbe period requisite for obtain- 
ing the copy, and under the circumstances the court may extend the time. 

Babu Girdkari Lai Agartoala, in reply : — 

The whole policy of the Provincial Insolvency Act is to expedite the 
proceedings and prevent delay. The provisions of section 46, clause (4) 
should, therefore, be strictly enforced. The Act is a complete Code in 
itself. 

Knox and PtGGOTT, XT. — A preliminary objection is taken to the 
hearing of this appeal to tbe effect that it is time-barred. In support of 
the objection reliance is placed upon the provisions of section 46 of the 
Provincial Insolvency Act No. Ill of 1907. That section in clause (4) 
lays down that the periods of limitation for appeals to the District Court 
and the High Court under this section shall be thirty days and ninety 
days respectively. ’ It is admitted that the order appealed from falls within 
tbe provisions of section 46. The date on which the order was passed was 
the I3bh of August, 1909. The memorandum of appeal was nob presented 
until the Isb of December, 1909. The period of ninety days had thus 
expired before the appeal was presented to this Court. Bub the appellant 
seeks to call to his aid tbe provisions of section 12 of Act No. IX of 1908 
and wishes to extend the 90 days allowed by section 46 of Act No, III of 
1907 by 19 days, the time occupied in obtaining the copy of the order ap- 
pealed from. The question we have bo consider is whether we can apply to 
the Provincial Incolvenoy Act of 1907 the provisions contained in parts II 
and III of Act No. IK of 1908. Section 29 of Act No. IX of 1908 lays 
down that nothing in this Act shall affect or alter any period of limitation 
specially prescribed for any suit, appeal or application, by any special or 
local law now or hereafter in force in British India. Act No. Ill of 1907 
is such a special law, and at first sight it would seem that the provisions 
of [742] section 29 of Act No. IX of 1908 effectually prevent our apply- 
ing to the period of limitation specially prescribed in Act No. HI of 1907 
any of the general provisions contaiaed in Act No. IX of 1908. The ques- 
tion has been 'several times before the diflerenb courts in this country. At 
one time the Calcutta Court, for instance, was prepared to apply the gener- 
al provisions of the limitation of the time bo special or local laws. In this 
connection wo may refer particularly to Behari Lai Mookerjee v. 
Mu7igolonath Mookerjee (1). Bub the later trend of rulings in that court 
has boon in the opposite direction ; vide Nagendra Nath Mullick v. 
Mathura Mohic^i Pathi ^2). In this court there is only one case that we 
know of bearing upon the point, namely, Beni Prasad Kuari v. Vukhi Rai 
(3). In th ic ca^^G the learned Judges who decided the question held that 
section 5 of the Indian Ijimitation Act of 1877 did apply to a suit under 
section 93 (a) of the local law, North-Western Provinces Act No. XII of 
lB8l. Tliis oa<o, however, proceeds upoii a very special lino of reasoning. 
The learned Judges hold that section 5 of the Indian Liimibation Act did 

m 

(1) {1S70) T. li. B. f> Cal. 110. <3) (1904) I. Tj. R. 23 All. 270. 

(2) (1891) 1. L. U. 18 Cal. 308. 
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not 0Tfjen<5 any period of limitation. It seems that the period prescribed for 
the <:nit bad expired on a day when the court was closed, aod it was held 
that nevertheless the suit might be instituted on the day when the court 
re-opened. It was further held that it is impossible to consider that the 
Kent Act of 1881 ooastituted by itself a complete code so as to render 
inapplicable the provisions of the Limitation Act generally to a case under 
the Kent Act. The Provincial Insolvency Act sets out in its preamble 
that it is expedient to consolidate and amend the law relating to insolvency 
in British India as administered by courts having jurisdiction outside the 
Presidency towns and the town of Rangoon. We think that the Provincial 
Insolvency Act was intended to be, and is, so far as matters governed 
by it are concerned, a complete code in itself and retains its own limita- 
tion law. If we hold otherwise, it is easy to conceive that oases would 
occur where we should be asked to apply a section like section 6 
of Act No. IX of 1908 to insolvency proceedings. This could never 
have been contemplated. Finally, there is no doubt that if we were to 
[743] allow the appellant the period occupied in obtaining the copy of 
the order appealed against, we should be altering the special period of 
limitation contained in section 46, danse f4). A good deal of argument 
on behalf of the appellant turned on the hardship which would arise if we 
did not allow this period for which he is in no way responsible and which 
was entirely heyond his control. The answer is that he can always 
present his petition of appeal and ask for time un^er the special circum- 
stances to obtain and file subs^^quently a copy of the order under appeal. 
As it happens in the present case the appellant had in his hands the copy 
on the 9th of September, 1909. This Court re-opened after the long 
vacation on the 26th of October, 1909, and the appeal was not presented 
until the Isb December. 1909 The special case of hardship owing to Che 
closing of the Court for vacation is moreover met by the provisions of 
section 10 of the General Glauses Act No. X of 1897. The preliminary 
objection succeeds and the appeal fails and is dismissed with costs. 

Appeal dismissed. 


33 A 7«3 C=15 C W N. 1005 = 10 M L. T. 173=fl911> 2 M. W N. 132= 
13 Bom. L. R 826 -14 L. J 113=8 A L. J. 1164=21 M. L J 
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Sadiq Husain (Defendant) V. Nazir Begam and another (Plaintiffs)*, 

[ilbh, 15th -Tune and 21at July, 1911.] 

fOn appeal from the Court of the Judicial Commissioner of Oudh, ai 
Ludenow.) 

Arbitration^Arhitrator refusing to act — Com-promise of suit and decree in terms of 
Comprnmise^Co nprnmise atnting mailers in dispute and nominating arbitrators 
to decide them — Power of nonrt on arbitrator refusing to act ^Civil Procedure Code 
18S2. sectio 8 375, fiOS, 50S. .510 ^Cmirt determining matters referred to arbitratioyx] 

SeoHon SIO of the r!o<le of Civil Prooeduro <Act XIV of IS82). which provideg 
that “if an arbitrator rofu^e^ to :iot the Co»iPb may in it4 discretion appoint a 

new arbitrator or mike an or er aupersediog the arbitration, and in aucbi 

case shall proc^'ed w-th the suit “ is apnlic^ble even if the person appointed arbi- 
tntor has not accented office before refusing to set. When he haa been nomi- 
nated by the parties his refusal to .\ct ia signified as clearly by his refusal to 

Lord MACN.^GHTEN, Lord SH.\w, Lord MERSEY and Mr. AMBER AnT 
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aoMpt QomiTiation an by any othee ooarna i'>a ooald pataaa ; and any othat oon- 
atraotion woald defeat tbe provinioaa of the Act. 

Puqardin Bavu^a-** v. Moidinsa Ravnian (1) and Repin Behart Ohoiodhrp y. 
Annoda Protad MulUck (2) dinappioved of. 

[744] In the pre<ieQt o^^e the pvctien had oompcorained the aait. and bad 

atatei in the instrument of ooQQDroniine the matters in dispute, and had eaoh 
nominated therein a person as arbitrator to deoide them. A deotee in terms 
of the osmpromise was made by the Oourt and the matters were referred to the 
arbitrators named for their decision One of them refused to aot* and the party 
whose nominee he was declined to make another nomination. The Distriot 
Jud{»e in the exercise of h’s discretion under section 5’Oof the Oode thereupon 
himself determined the matters submitted to the arbitrators, thus praotioally 
superseding the arbitration. HU decision was confirmed by the Court of the 
Judicial Commissioner. 

Held ^reversint; the decision of the Courts in India) that the Distriot Judge 
should, under section 510, have appointed a new arbitrator, which he bad power 
to do notwithstanding that the arbitrator refusing to act had nob first consent* 
ed to do so, and ho was not precluded from making such {appointment by the 
fact that the party whose atbitrator had refused to ant declined to assist the 
Court by suggesting another n«me. The Court could not *‘proQeed with the 
suit,” which had been put an end to by the compromise, the decree on which 
was final : and it had no power except by consent of parties to itself deoide the 
matters refereed to arbitration. That rights having been re nitted to one tribunal, 
hid been decided by another, was a fatal objection to the procedure adopted. 

[Ref: 23 M. D. J. 290=1912 M. W. N. 1091=18 I. O. 478] 

Appeal from a judgmeot; and decree (27th November, 1906) of the 
Court of the Tudiotal Commissioner of Oulh, which anfirmel an order (5th 
September, 1906) of the DUbrict Judge of Lucknow. 

The questions for decision in this appeal arose out of the compromise 
of a suit brought by the respondents Musammat Nazir Begam and 
Musammab Kaniz Zohra Bagam against the appellant. 

The facts were that one Agha Hasan Khan died on the 27th of 
Daoember, 1901, leaving as his hears his widow the first respondent, a 
daughter, the second respondent, and a son, the appellant. The estate of the 
deceased was governed by the Shia Muhammadan law, ia accordance with 
which it was, for the purpo'^e of debarmining the shares of those inheriting, 
divided into 24 parts, of which the widow book three, bho daughter seven, 
and the son fourteen parts. Disputes arose between the heirs as to their 
shares, and the suit abovomentioned was on the 25bh of April, 1903, 
brought in the Court of the Subordinate Judge of Lucknow for the admi- 
nistration of Aga Hasan Hhan*s estate, in defence of which the appellant 
put in his written statement. On the 1st of August, 1905, the parties 
settled the suit by a compromise, the material portion of which was as 

follows : — 

[749] ** Paragraph lO —The division of the zamindari property between the 
parties will be effeoted iu this way that instead of allotting detached portions of 
zaroindari property bn a share', some ek-yarl[t; in one place) zamiodari property 
situate in one district of as nearly as possible the same value will be allotted to the 
share of the plaintiffs in aooordanoe 'vibh the proposal of the defendant which will bo 
declared by the lat of September, 1995, but subject to this condition thit the plain- 
tiffs would under all «»iroumstano 0 a get a 6-anna 8-pie share in village Dadra, pargana 
Partabgarh, distriot Bara Banki. 

“ Maulvi Muhammad Nasim and Sheikh Ali Abbas, two pleaders of the Court, 
would ascertain the fact that the property proposed by the defendant is with regard 
to the plaintiffs' share, yielding as far as possible equal profits and is ek-ja (situate in 
one place*, th^t is to say, the share allotted to the plaintiffs in each of the villages 
as proposed by the defendant includes the whole of the share possessed by the deten- 

(1) (1882) I. r>. R. 6 Mad. 414. (2) (1891) I. D. B. 18 Oal. 824. 
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daiit therein, provided the prodte arising oat of that ehate do not exceed those of the 1911 
plaintiffs' share. JUNB 14, 15. 

** If after examination both the gentlemen should decide that there is some defect JUIi? 2i. 
in the defendant’s proposal as regards the equality of profits and situation of the pro- ' 

perty, they would he authorized to make such proposal as they may think proper to PBlVT 

remove that defect, and that proposal would be final for the parties. OOUMOlCi 


“ If Maulvi Muhammad Naaim and -jheikh AU Abbas diSet in their opinions the 
decision of Sved Nabi-ullah. barriater-at-law, on the points in which they differed 
would be binding on the parties. 

** The defendant would before the Ist of October, 1905, deliver to the plaintiffs 
possession over the zamindari which may fall to the share of the plaintiffs, and the 
plaintiffs would be entitled to the profits of kharif 13l 3 Fasli. li the defendant fail to 
deliver over possession, the plaintiffs would be entitled to obtain possession by getting 
the decree executed through Court. 

** if by the 1st of September, 1905, the defendant does not submit his proposal in 
respect of the partition of zamindari to Maulvi Muhammad Nasim, plaintiffs' pleader, 
the pUin tiffs would beat liberty to apply to the Court to have a Commissioner ap- 
pointed for partition, and according to the partition made by the Commissioner the 
plaintiffs would be entitled to recover possession through Court." 

On the 2nd of August, 1905, a decree was made by the Subordinate 
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Judge in terms of the compromise ; and on the 3ist of August the defend- 
ant, in aooordanoe with the compromise, submitted his proposal of the 


zamindari property to be allotted to the plaintiffs. 

The decree of the Subordinate Judge stated that — 

It is ordered that in terms of the compromise . . . plaintiffs' 

claim be decreed under seobious 157 and 375 of the Givil Procedure Code ; 
and as regards costs the Court orders that parties do bear their own 


costs.” 

[ 746 ] On the 17th of August, 1906, the District Judge made an order 
referring the suit to arbitration, and appointed Maulvi Muhammad Nasim, 
and Sheikh All Abbas arbitrators according to the terms of the compro- 
mise. On the 21st oi August, 1906, Maulvi Muhammad Nasim refused 
to act as arbitrator, and on the 23rd of August the plaintiffs applied to 
the District Judge praying the Court bo withdraw the order of reference 
to arbitration and to deal with the matter itseli. The plaintiffs declined 
to appoint another arbitrator, and on the 28th of Augast, 1906, the 
District Judge made an order that he would scrutinize the list of pro- 
perties proposed by the defendant and decide thereon. He said 


" The provisioaa of chapter and eapeoially section 6L0, Oivil Procedure 

Code, do not apply here because there is no point in issue and speaking teodnioally no 
relecenoe to arbicration. In my opinion the deocea-hoider cannot be oompehed to 
appoint a Icesh arbitrator and is entitled on tho failure ol one oi the persons named 
in clause iO to demand the decision of the Court on the question which was 
referred to arbitration. 


" The decree embodying the compromise of coarse stands good. Only the provi- 
sions of olaase 10 have beoome iQO*pable of execution. If the patties had agreed to 
the appoihcment of a substitute for Muhammad Nasim it w^ald have come nearest to 
oairying out the original intention of clause lO. But it would not be a competent 
order to direct decree-holder against hiB will to nominate a fce.h arbitrator. iHvaa 
under section bib the Court can only appoint where there has been an acceptance 
followed by a refusal, hoc where the arbitration has never been accepted." 

The District Judge aocordiugly came bo a decision on his scrutiny of 
the listi and on the 5oh of Septemoer, 1906, he passed an order allotting 
to the plaintiffs jointly seven villages, not the villages proposed by tho 
defendant. And as the order was appealed from he added the following 
observations to his order of the dth of September : — 

** The parties entered into a compromise on the 3nd of August, 1905, by wbioh 
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they agreed amoog other matters that there should be a partibioa of the zamindait 
proferiy. ic the followiug terms: - 

The plaiatifi.^' share oousistiog of various fraotioas in the various villages was 
to bo oalculdkted in teems of rupees repre'^eotiog their share • f rhe pridts. and totalled. 
Tnen the defendant was to draw up a list of villages yielding profits equal to this 
total, as nearly as might be. It was further provided that these villages should be as 
fhr as possible situate at one place. 

** The defendant proposed to allot to plaintifis all the villager in Gonda and some 
in Bara Banki. The plaintifls obieoted that it was not practicable to give them the 
whole of their share in Gonda, but it was practicable to give the whole of it in Bara 
Banki. 1 upheld this objection and assigned them certain villages in Bara Banki 
nearly equivalent to the total profits due to them.’’ 

[747] From bbab decisioa the defendanb appealed bo the Court of the 
Judicial Commissiouer aud Mr. E. CtiAMlEti (Isb Additional Judicial 
Comoiissioner) and Mr. L. G. Evans f^nd Additional Judicial Oommis- 
Moner) afifirmed the order of the District Judge with the observation in the 
course oi their judgment, that — 

**lt t^eems impossible to make any division of the property which will comply with 
the compromise more liter<*lly than that adopted by the learned Judge.'* 

On this appeal} 

Vti Orut/cher, K. C., and S. A. Kt/Jjfin for the appellant contended that 
the Courts m India ought to have appomied an aibittrator in the place of 
Maulvi Muhammad Nasim who had refused to act. Those Courts had no 
jurisdiction to settle the matters in dispute as btated in paragraph^ 10 of 
the compromise. Section 6i0 ot the Civil Procedure Coce (Act XIV of 
lr82) gives the Court power to appoint another arbitrator in the place of 
one who “refuses or neglects to act." Here one of them after being ap- 
pointed arbitrator, did, “refuse" and did “neglect bo act.” Ejferenoo was 
made to Pugardin Ravulan v. Motdin^a Havuiait (Iji which, it was sub- 
mitted, had been wrongly decided on the construction of ■section 510; and 
to sections 506 and 608 of the Civil Procedure Code, 1882. That the 
Courts should take up and decide what the arbitrators ought Co have them- 
selves decided was a wrong procedure ; they had no power bo do so without 
the consent of the parties. 

S.r Erie Btchar-is, K C., and B. Dube for the respondent Zohra Begam 
contended that bUe decision of the Courts below was right. They had 
power under section 244 of the Code of Civil Procedure to give effect bo the 
compromise in the execution of the decree ; see sub-section (2; of that 
section and the case ol Qkulum Khan v. Muhammad Busan (2). They 
had, without consent of the parties, no power to appoint another arbitrator 
in the place of Maulvi Muhammad Na'^im. Reference was made to 

Puga?dtn liavutan v. Moidmsa liavutan (1) and Biptn Bc/tari Ohowdhry 
V. Annoda Prosad MuiUck (3). In the pre'-eut ca-o, as in those oa<=es, the 
arbitrator who is said bo have refused bo act bad never accepted the oftioe 
of arbitrator, or [748] consented bo act: Sadha Sookh v, Shiva Dual (4). 
Section 510 of the Code applied to ca-es where the machinery for carrying 
on a reference to arbitrators appointed by the parties had broken down; in 
such a case the Court has power bo bake the suit in hand, and 

that was the view taken, and it was submitted rightly taken, by 
the Courts below. Reference was made bo the Civil Procedure Code, 
1882, sections 213, 392, 396, 506, 5 14 and 523 ; and also to section 375 

and the case of BBaj Mohini Dost v. Srtmati Chinla Mvm Dani to 

~{1) ll'^82) I. L. R, 6 Mad. 414. (4) {IHV.fi 1 Agra 109. 

h) (I90l> I. Li. B 2 ' Oal. l67. (6) ilOOl) 5 0. W. N. 877. 

(3, (1391) 1. h, B. 18 Cal. 324. 
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show that when a decree had been passed by oonsonfj of parties, the ques- 
tion as to whether or not the compromise decree was valid could noo be 
gone into on an appeal against that decree. The Civil Procedure Code, 
1908 section 5, schedule H, was al'O referred to. "Whether on the con- 
struction of this compromise all the property allotted to one party ought 
to be in one district was a question on whicn their Lordships were also 
asked to intimate their opinion. 

De Gruyther, K. C., replied, referring to sections 506 — 510. No suit 
was “pending" within the meaning of the Civil Procedure Code, and the 
Court bad no power itself to decide the reference. Sections 524, 525 and 
526 of the Civil Procedure Code were also referred to. 

1911, July 21si. — The judgment of their Lordships was delivered by 
Lord Shaw : — 

This appeal is presented from an order, dated the 27th of Novem- 
ber, 1906, made by the Court of the Judicial Commissioner of Oudh, which 
affirmed an order, dated the 5bh of September, 1906, made by the Dis- 
trict Judge of Lucknow. 
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It appears that one Mirza Agha Hasan Khan died on the 27th of 
December 1901. He was survived by a widow, a daughter and a son. They 
were heirs of the deceased under the Muhammadan Law of the Sbia sect, 
and the property fell to be divided amongst them in certain proportions. 
Mirza Agha Hasan Khan’s property, however, was situated m vanous 
districts, and while the arithmetical division of the shares fell to be deter- 
mined by law, it was considered by the heirs that it would be to their 
advantage that, instead of a large variety of fractional portions of 
property being taken by each heir in subjects situate, it might be, at 
a 1749J considerable distance from each other, an arrangement should be 
carried out by arbitrators whereby the shares falling to the ladies should 
be ooDSolidated in one district, and other arrangements lor convenience of 
management entered upon. Accordingly a compromise and agreement in 
this sense was drawn up. 


In April, 1903, the respondents had brought a suit claiming adminis- 
tration of the estate, and on the 1st of August, 1905, the compromise was 
made, and on the following day, namely, the 2nd of August, 1905, the 
decree which raises the crucial question in this case was pronounced by 
the Subordinate Judge of Lucknow, which bore that “ It is ordered that 
in terms of the compromise herewith anneired, marked * A ’ 
plaintiffs’ claim be decreed under sections 157 and 375, Civil Procedure 
Code ; and as re ards costs, the Court orders that parties do bear their 
own costs." Section 157 seems to have no bearing upon the procedure 
and to have appeared in the judgment by mistake, but section 375 deals 
with the matter of compromise of suit and provides that “ if a suit be 
adjusted wholly or in part by any lawful agreement or compromise 
. such agreement, compromise, or satisfaction shall be recorded and 
the Court shall pass a decree in accordance therewith, so far as it relates 
to the suit, and such decree shall be final so far as relates to so much of 
the subject-matter of the suit as is dealt with by the agreement, com- 
promise, or satisfaction.” 

As has been pointed out, the agreement or compromise in this case 
went by its nature beyond the actual matter of suit between the parties. 
But it is also clear that the decree thus, so bo speak, ratifying the com- 
promise, was a final decree. The Court has discharged itself of the 
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between the parties, and by their own agreement thus ratified the settle- 
ment of the points upon which they had agreed fell to be made by the 
triDunal ot arbitration to which the parties had consigned it. 

By the agreement two arbitrators were appointed to settle, allocate, 
&o., the respective right? of parties. One of these, for reasons which need 
not be entered upon \he was the advocate for the respondents), refused to 
act as arbitrator. Thereupon the respondents, on the 23rd of August, 
i906, presented a petition in the Court of the District Judge, narrating 
this fact and averring that “ owing to his refusal to act, it has 

become necessary that the honourable Court should itself examine the 
scnedule and bring it in conformity with the terms of the compromise) or, 
failing chat, it should appoint a commissioner and direct,' &c. The res- 
pondents declined to nominate another arbitrator on their behalf ; and, in 
fact, it seems clear that they held, not only that this declinature was with- 
in their rights, but that it was also not in the power of the Court to 
nominate another arbitrator to supply the gap which had been caused by 
the declinature. The Court accordingly was asked to take the matter into 
its own hands. Before seeing how the Civil Procedure Code and the 
Inaian decisions bear upon the point, it may be added that the District 
Judge acceded to the view presented and to all intents and purposes 
superseded the arbitracion and entered upon the scrutiny of the lists of 
propel ties aud the determination of the allocation — in short, performed 
the duties of the tiibunal ol arbitration as if the agreement of compromise 
bad authorissed that procedure. This was confirmed in the Court of the 
Judicial Commissioner of Oudh by the order appealed from. 

By section 510 of the Code of Civil Procedure, 1882 (Act XtV) it is 
provided that ** if the aroitrator, or, whore there are more arbitrators than 
one, any of the arbitrators , . dies, or refuses or neglects or becomes 

incapable to act . . the Court may in its discretion . . . . 

appoint a new arbitrator .... or make an order superseding the 
arbitiation, and in such case shall proceed with the suit.” What had 
happened in the present case was that after the arbitrator bad been appoint- 
ed be reiuscd to accept office as such, or to act. it appears, however, 
that the Courts in India have construed this section of the Code as mean^ 
ing that the section can only apply if the arbitrator who refuses had 
accepted office before refusing. These decisions are, Fugardtn Bavutan 
V. Mozihnsa Bavutan U) and Bepm Behart Chowdhry v. Annoda Pro&ad 
Muliick 1,21. In both ol these oases it was held that the Court has power, 
under section 510, to appoint a new arbitrator in the place of another 
only when that other had first consented to act and thereafter retused 
or become mcax>abl6. In their Lordships' opinion this is not a [7511 
proper constuotion of section 510 of the Code. It appears to their 
Lordships that, when an arbitrator is nominated by parties, his refusal to 
act is signified as clearly by his refusal to accept nomination as by any 
other course he could pursue. His refusal to act necessarily follows, tor 
ho has not performed the first action of all, namely, to take up the office 
by signifying his assent to his appointment. Their Lordships do not enter 
at length into the matter as it appears that any other oonstruotioh would 
open the way to an easy defeat of the provisions of the Statute. Nor do 
their Lordships doubt that the decisions referred to proved in the present 
case an embarrassment to the Courts bolow and have probably prevented 
the District Judge doing what would have supplied all that was required, 

ID 1. L. R. 6 Mad. 414. (2) (189D 1. L. R. 18 Cal. 824. 
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nhtnely. to appoint another arbitrator in'?t 0 ad o! the one who ha*! deolined 
to aooept nomination. Had that been done the tribunal of arbitration 
would have been '^et up and the prooeedin^*; would have gone forward. 
Further more, the appointment wa'i in the bands of the District .Tad«?e, and 
he was in no way precluded from making it by the fact that the party 
who ‘?0 arbitrator had declined refused to assist the Court by suggesting 
another name. In their Dordships’ opinion the procedure of the Courts 
below in this particular, and the decisions upon which they manifestly 
proceeded, were erroneous. 

What was done, however, was (apparently unler the same section 
which was held to make it incompetent to appoint a fresh arbitrator^ to 
adopt the other course of superseding the arbitration and entering upon 
the determination of the matters submitted by the agreement.^^ It was 
this latter which was done, and not proceeding with the suit. To “proceed 
with the suit*’ (to use the language of section 510) was in this case in their 
Lordships’ view, impossible. The suit was at an end, something different 
from and going much beyond the suit bad been entered upon. The decree 
of the 2nd of August, 1905, was not a decree for partition nor for 
administration. It was simply a decree ordering the agreement and 
compromise of parties to he carried into effect, and that decree was final. 
It put an end to the suit, and that was the very object of the compromise. 
The alternative in section 510 is impossible, because there is no suit now 
pendmrf with which the Court can proceed. All that the Courts in India 
could pB2T do was to take advantage of the sections of the Code which 
enabled them to keep the maohinerv of arbitration going. This could have 
been done, and, had it not been for the decisions cited, would in all pro- 
bability have been done, by simply naming a fresh arbitrator. Parties who 
agree to set un a tribunal of arbitration are nob hound bo submit the case 
referred bo another tribunal, such as a District or other Judge. It may be 
regretted that the supe^-session of the arbitration and the interposition of 
the Judge himself to settle the points referred to arbitrators should not 
have been assented to. But the ohjeotion which has been taken —that 
the rights having been rem'ttad to one tribunal have been settled by 
another — is, in their Lordships’ opinion, a fatal objection. 

Their Lordships’ will accordingly humbly advise His Majestv that 
the appeal be allowed and'bhe decrees of the Courts below reversed with 
costs. The respondent, Kaniz Zohra Begam, must pay the costs of the 
appeal. 

Appeal allowed. 

Solicitors for the appellant : — Watkins and Hnnter. 

Solicitors for the respondents : — Barroto, Rogers and Nevill. 
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Before ih^' Hon'hU Mr. H. O. Bichards, Chief Justice and Mr. Justice 

Ban^rft. 


33 A. 732 = 11 
I. C. 218=3 
A. L. J. 698. 


Manohari (Defendant) v. Muhammad Ismail and others 

(Plaintiffs.)^ 

[isti June 1911.] 

Ciurl Procfif^wre Code (1867), st’c((ot)a 13, 539 — Be=» judicata— S«*< for declaration of 
trust and of properiy comprised in ii’^Pariy to such suit not competent $ubse- 
guenthj to deny existence of trust 

Held that a person who had been a party to a suit uadet seotion 539 of the 
Code of Civil Procedure. in which suit the exiatenoe of a waqf and the 

propertv compritied therein had been declared, wae not competent in a subse- 
quent -uit for ejectment of the defendant from a part of the waqf property to 
pie >d that the property was not waqf. Qh<i 2 »iffar Husain Khan v. Fawar 
Jhisnin I referred to. 

[753] The fact out of which this appeal arose were as follows : — 

Ooo Qa^i Amin-ud-din was the owner of 14 ^^hop^ under a mosque in 
Kairana and of another 35 shops in close proximity to the mo=:qne. The 
plainti^’s re'^pondents alleged that these shop'^ had been made waqf by the 
Qazi in favour of 'he mo'-que. and they sued the defendant, appellant, who 
was in pos^e^cion of ‘^ome of them, for ejeobmect and me-^ne profits. Qazi 
Amin-ud dm was sunceoded by his granddaughter Musammat Salima 
Bibi. and a nephew Zahir-ud din, who gob his property under his wUl. 
Zahir-ud-din died and was cucceeded by his son Fazl-uHah. In 1882, 
Salima Bibi and Fazl-ullah mortgaged Fome of these shops to one 
Nanrane Lai ; they created three more mortgaies of them the same 
year in favour of Aman Singh, ^on of Naurang Lai On the 14th of 
Sppt‘>mher. 1884 , they motgaged a ha’f share of the 35 shops to Dahp 
Singh, the husband of the appellant in this case Dali^p Smgh brought a 
cuit on bi« mortgage and obtained a decree on the 29th of February. 1H82. 
The waqf wa* «et up in defence, but the waqfnama was held to be a 
forcerv by the fir^t Court, and that decision was upheld ny the High Court, 
on anu al On the 20th of Au-ust, 1 894, a half of 18 shops wa^ pub up 
for anfl piircba^oa by the aecre-hoMer Dajip Singb On the 29th 
of .Tannary 1R9'', Dahp Sinph puroha-^ed the other half share of those 18 
shops from Fazl-ullah alone, boeether with a halt of another four shops. 
Subsequontlv there was a partition between Balip Singh and one Haidar, 
a purchaser from Fazl-ullah of the other half of the above 4 shops, and 
Palip Singh got two entire shops instead of a half of four shops. Thus the 

defcn-lant came to be in possession of 20 shops. 

On the 8th of Septt'mhor, 1905, a nmb was brought by some of the 
Muhammadan residents of Kairana under section 539 of the old Codoof Civil 
Procedure fora declaration that the shops wore waqf property and for the 
appoiutm^^nt of trustees and settlement of a scheme of management. The 
precont appellant was also made a party to the suit. The claim was 
doereed by the Additional Judge of Meerut on the 18th of June, 1906, and 
the pTOsent p-aiutiffs respondent^ in this case were appointed tru-teos. 
The present appellant appealed to the High Court, but the decision of the 
Juice was confum'^d on the 25bh of July, 1908 

~ • First appeal No. 20S ol lOOi' from a decree of Soti Raghubana Lai, Subordinate 

Judge of Meerat, dated the I8th of June 1909. 

(1) (1909) I. D. R. 28 AU. 111. 
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[78il The present wa*? by tnenober'i of fcbo comcQ’ttee of fcriTsfj for 
ojdofeoaent of Mu«acnmat» M^nohari, who d<^nie<^ thfJ wa^if. The Subordinate 
Judge held that the que<5tion o^ waqf was r^s /li'fioata because of the above 
mentioned decision and decree 1 the siiit. The defendant appealed. 

Dr. Satfsh ^handra Ban^rji for the appellant : — 

The trustpes have been entrusted with the waqf property. The Muham- 
madan community is the benefio'ary. and it cannot be said that the 
ttifui qni tru*it and the trustees are identical. The trustees do not claim 
tinder the original parties. Thev are to hold the property and administer 
it for the community. Thev hold a legal estate, the community has only 
got an equitable one. A suit under section 539 of Act XIV of 1882 is to 
be brought by persons who are not trustees. The words ** under whom 
they claim” in section 13 of that Act implied some privity between the 
two. Tt oonld not be so here. 

The first suit was to Iceep property safe from any beach of trust not 
to elect trespassers. That suit was by the plaintiffs as members of the 
Muhammadan community, this one is by plaintiffs as trustees. The test 
is whether they claim under the plaintiff in the first suit, not whether they 
can put forward the same claims as the others. A trustee does not 
necessarily derive his title from the CMtui qui truH bub he claims under 
the creator of the trust. The District Judge holds that position here. 
Any Muhammadan could bring a suit under section 539, but every Muham- 
madan could not administer the waqf. Where the waqf was in question, 
an owdinarv suit had to he brought, not one under section 539; Jamal-ud^ 
din V. Mujt.aba Butain (IV That section contemplated an existing trust. 
The ^ipords ” oontent'ous or not *’ were probably put in to overrule Mohi- 
ud.di V, S(iitid-7id~din alias T^aiofib f2V Th^ District .Tudge had no 

jurisdiction to decide the question under section 539. Ohaza^ar Busain 
Khan v. Yawar Btiffain (3^ was also referred to. 

Mauivi Ghulfim 'Muifaha, for the respondents. 

KlCHARns, C. J., and Banf.rji, J : — This appeal ari'^es out of a suit 
for ejectment from certain «hops and also for mesne profits. £7553 is 
not necessary to state the facts in any detail. The plaintiff’s claim was that 
the shops in question were the subject of a waqf created by one Qazi 
Amin-ud-din ; that in the year 1905 a suit was instituted by certain 
Muhammadans of Kairana, where the shops are situate, under section 539 
of Act No. XTV of 1882: that as the result of that suit, the plaintiffs 
were appointed trustees, and it was ascertained that the waqf in fact existed 
and that the shops in question were part of the waqf property. The defen- 
dant appellant was a party to the proceeding’s under section f'39 and the 
plaintiffs contended that they were now entitled to recover poss0-'.«ion of 
the shops from her t'^gether with mesne profits. The defendant pleaded 
that there was no waqf an-^ that she was the representative of a transferee 
for value and was therefore entitled to remain in possession. The main 
issue in the case accordingly was, whether or not the defendant could go 
behind the prooeed’ngs under sect-on 5*19 and re-opep the ca^e. The 
learned Subordinate Judge held that the defendant could not go behind 
these proceedings and overruled this defence. 

There was anoth er cla’m nut for'*'ard hv the defendant, namely, that 
certain improvements had been made in the shop® and th'^t she was entitl- 
ed to compensation for such improvements as a condition of posceq<;ion 

(1) (1903) I. I/. F. Qft All. (1905) I. L. R. 25 All. IIQ, 

(2) (1898) I. Tj. V. 20 Cal. 810. 
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being taken from her. The learned Subordinate Judge overruled this claim 
also, with the result toat the plaintiff's claim for possession and mesne 
profits for three years in respect of nine shops was decreed; as regards 
the rest of the claim it was dismissed. The defendant alone has appealed, 
and it is argued on her behalf that the proceedings under section 539 
cannot operate as res judicata. It is said that the present plaintiffs were 
no parties to that suit, and that the present plaintiffs cannot be said to 
claim ‘‘under the plaintiffs’* in the previous suit. It was further argued 
that section 539 only applies to a case in which the existence of the trust 
is not denied ; that in the suit brought in 190 j the present defendant 
denied the existence of the trust, and that therefore the declaration that 
the shops in question were waqf property as against the present appellant 
was ultra vires* and that accordingly she is not bound by the decision. 
In the case of Qhaza^ar B-Usain Khan v. Yawar Hussain (1), [756] a suit 
was instituted under section 539. Amongst other parties to that suit 
were certain alienees of the property alleged to be waqf. These alienees 
(just as in the suit of 190d) pleaded that there was no waqf and that they 
ought not to have been impleaded in the suit. It was held by the court 
that the alienees were proper parties and that the court was entitled, as 
against them, to ascertain what the trust property consisted of. STANLEY, 
C. J., had some doubt as to whether or not the tru<=:tees appointed in 
the suit would be obliged to bring a separate suit for possession in the 
event of the defendants who were in actual possession nob surrendering it 
up. This we take to be the meaning of the following passage in the 
judgment of Stanley, G. J., ah page 116 ; I see no good rea^^on for 
bolding that under that section the Court cannot, as it did in this case, 
determine of what the trust properties consisted or find th-it particular 
alienations of it could not be naaintained, provided all proper parties are 
present before it If transferees or mortgagees who have been impleaded 
in a suit instituted under section 539, do not accept the findings of the 
court in that suit, it may be necessary for the trustees appointed by the 
court to manage the trust property, to io'^titute a suit for recovery of 
possession. As to this I express no opinion. *' This ca-e is a direct 
authority that persons who dispute the existence of the trust can he made 
parties to a suit under section 539. and of course it necessarily follows that 
they will be bound by the decision arriv. d at in the suit. 

The words in section 13 “ parties under whom they claim “ are very 
wide. It is, however, unneoessary for us to decide whether or not the 
present plaintiffs can be Said to claim under the plaintiffs in the suit of 
1905. The question between the defendant appellant and the plaintiff.s 
as to the property being waqf could be and was decided once and for all 
in the proceedings instituted in 1905, and the present *=uit is merelv carry- 
ing into effect the decree that was prononncol against the defendant 
appellant in that suit. In our opinion the Icaruol Subordinate .Tnigo was 
correct in holding that it is not '^p ’n in this uit for the defendant appel- 
lant to re-open the question as bo whether or not the shops in question 
were waqf property, though nob n^oes-arily on the ground of res judicata. 
As bo the qu'^bioo f757] of compen -abion, even if we assume that im- 
provennenbs were made bv the husband of the appellant for which they 
bad nob been amply compensated by the user, we are n-jt satisfied that 
such improvements w »re male in the h-iia belief that he was 

(1) (1905) I L. R., 28 AM. 112, 
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absolately entitled to the shops. There is a large amount o{ dooumentary 
evidenoe which goes to show that the defendant's husband had at least 
notice that the property was alleged to be waqf property. 

The result is that we dismiss the appeal with costs. 

Appeal dismissed. 
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Before the Hon'ble Mr. H. G. Richards, Chief Justice, Mr. Justice Banerji 

and Mr. Justice Chamier. 


Incha Ram and others {Defendants) v. Bande Ali Ehan and 

ANOTHER {Plaintiffs).* 

[10th June, 1911], 

Land‘holder and tenants Presumptions as to land^liolder's rights in the abadi of an 
agricultural village — House site occupied by a person not an agrieuliurtst nor ons 
of the customary village servants or artisans — Adverse possession. 

In a village whioh was not a purely agricultural village, but in which, on the 
contrary, some cwo-tbirdn of the inhabiKints were non-agrioulturists, certain 
persons, lather and son. were in possession of a house site in the ahadi. They 
carried od the ocoupUion of inn keepers and sellers of tobaooo, and there was 
no evidence of the origin of their possession or that they overpaid rent to the 
zamindac or acknowledged his title in any way. The site was sold by the son, 
and some time after such sale, the bouse or shop thereon having fallen down, 
the zamindar sued to eject the purchasers. * 

Held that in the oiroumstanoes of the ease the defendants and their predeces- 
sors in interest, were ptoperly held to have acquired a title to the site by ad- 
verse prssessjoQ. Ghajju Stngh v- Kanhia (1; and Bhaddar v. Khair-tid-din 
Husatn (‘i) referred to. 

[Ref. 14 I. 0. 321, 22 I. C. 891.] 

This was a suit for possession of a plot of land, the site of a house in 
the abadt of a village brought by the zemindars of the village. In the 
plaint it was alleged that the plot in question was situate in mauza 
KamaJganj, whioh was an agricultural [758] village, that there had been a 
dilapidated shop on the site, that the defendants l and 2 had taken posses- 
sion of the plot and erected a shed thereon. They claimed that defendant 
No. 3 had no right to sell trie plot in question to the defendants 1 and 2, 
and that the plaintiffs were entitled to possession. The defendants 
pleaded (l) that the shop was situate in a new ganj whioh had been 
established by Mr. Redcook, a Collector, and that the persona who occupied 
houses and shops in this ganj were the owners of their shops ; (2) that 
the shop in question was situate in Qasba Kamalganj, and that Qasba 
Kamalganj belonged to Government, and that the zemindars had no right 
to the houses and shops. Lastly they pleaded limitation. The court of 
first instance decided in favour of the defendants that the suit was barred 
by limitation, inasmuch as the defendants had been in adverse possession. 
On appeal the learned Subordinate Judge found that the village was an 
agricultural village and having arrived at this finding he reversed the decree 
of the court of first instance and decreed the plaintiff’s suit. In second 
appeal to the High Court the Court was of opinion that the case ou^bb 

• Sicoad Appeal No. 10G9 of 1908 from a decree of Pram Beb^ri Lai, Subordinate 
Judge oi Farrukbabad. dated the 19th of September, 1908, reversing a decree of Shek- 
har Nath Banerji, Munaif of Fatehgarb, dated the 20th of May, 1908. 

(1) Weekly Notes, 1881, p. IH. (3) (1906) I. L. B, 29 AU, m, 
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nofe to be decided on tbe mere finding that Kamalganj wa*; an agricultural 
village. Two issuer were remitted for dbt6rmina.»iou by tb© bubordmate 
Judge. The issues were : — 

^1) Are the plaintiffs or the defendants Nos. 1 aud 2 owners of tha 
land in dispute ? 

Have the defendants or their predecessors in title been in adverse 
possession ol the property in dispute for upwards of 12 years prior to the 
institution of this suitV 

The finding returned was in favour of the appellants. The case was 
then releried to a larger bench by RICHARDS, C. J., and Banbrji, J. 

Dr. Saitsh Chandra Bantrjt (wibu him Baba Gtrdhari Lai AgartoalaX 
for tbe appellants : — 

A zamindar stands on the same footing as any other plaintiff. 
When he brings an action in ejectment he must prove a subsisting 
title. The title of a zamindar can be extinguished by adverse 
possession. The appellants are not tenants ; they do not belong to 
the class of artisans or handicraftsmen who usually find 
agricultural villages ; they have never paid rent in cash [‘3S9J or 
kind to the zamindar, and liave never acknowledged his title. No 
presumption in favour of the zamindars arises in such a case : Bhaddar 
V. Khatr-ud-dtn Husatn U). Naztr [iasan v. Shibba (2). Possession is 
prtma facte exclusive aud adverse, and the person out of possession must 
prove that the delendant's poi-session is of a permissive character, ^aC h© 
came in as a tenant or as a licensee i Bamch-Andta v. Narayan Makadev (, ). 
Tenants in an agricultural village claim under the zamindar and even 
where they do not pay rent, they render lervioes of various kinds to the 
zamindar. Their possession, therefore, under ordinary oiroumstanoes. 
cannot be adverse to the zamindar. But this is not an agricultural village 
and the defendants are not tenants. Reference was made to the Gazetteer 

of Fairukhabad district. 

Mr. W, h.. Borter l.with him Maulvi Gulam Mtijlahaj^ for the res- 

^ The court below has found that Kamalganj is an agricultural village. 
The plot lu suit admittedly lies within the ambit of the zamindari. There 
is a piesumptiou that the zamindai is m possession of tbe entire village site, 
and all resiuont- of houses thereon are there with bis permission or license; 
Chajja Oingh v. Kanhta (AJ. In any ca e. it would be for tbe defendants 
to o taoiibh then plea ol aovtise possession by proving that they had 
actually denied the zamindar's title more than twelve years before suit. 
Tueio can bo no presumption made in favour of squatters whom the 
zamiuuar allows to stay on aud does not care to turn out. If the law 
were as the Subordinate Judge laid it down, tbe title of the zamindars to 
the bulk of their property in tbe abadi would at once become insecure, if 
not positively bad ; Jaiktshun Singh v. Moti Chand (5), Framji Cursetji 
V. Gocutdas Madfiowjz Banna v. Nazir Eusain (7), Soadu v. Behan 


Singh 18J. . • a ■ • 

The finding that the defendants have been m adverse possession is 

one of mixed law and fact, and the High Court is not bound to accept it m 

second appeal ; Lat h meawar Stn^h v. M ant war Eossein (9). 


u; 1 L. 1.. .9 All I’A'i- 

(2; iyu4j 1. L. R ^7 A I 81. 

18) Ufctl'j 1. Jj. U. ll Bom. 21C. 
14 > \N eekly Hotea, 1881, p. IH- 
16) (1906) 3 A. b. J. 627. 


l6) 11^-92/ 1 L. 1-. 16 Bom. 338 
(7) Weekly HoLgs, 11U2, p. 6U. 
i8j 11906; 1. L R 30 All. 2b2. 
(9) (1691) 1. L. R. 19 GaI. S68. 
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[760] Dr. Satish Chandra Banerju was not hoard in reply. 

Richards, 0. J. — This appeal anses out of a suib in which the 
plainbitfs claimed possession of a plot of ground, la the plaint it was 
alleged that the plot in question was situate in mauza Kamalganj, which 
was an agricultural village, that there had been a dilapidated shop on tho 
site, that the defendants 1 and 2 bad taken possession of the plot and 
erected a shod thereon. They claimed that defendant No. 3 had no right 
to sell the plot in question to the defendants 1 and 2, and that the plaint* 
iffs were entitled to possession. The defendants pleaded Cl) that the shop 
was s'tuate in a new Qanj which had been established by Mr. Redoock, a 
Collector, and that the persons who occupied houses and shops in this 
Qanj were the owners of their shops ; (2) that the shop in question was 
situate in Qasba Kamalganj, and that Qasba Kamalganj belonged to 
Gkivernment, and that the zamindars had no right to the houses and shops. 
Lastly they pleaded limitation. The court of first instance decided in 
favour of the defendants that the suit was barred by limitation, inasmuch 
as the defendants had been in adverse possession. On appeal the learned 
Subordinate Judge found that the village was an agricultural village and 
having arrived at this finding. he reversed the decree of the court of first 
instance and decreed the plaintiff's suib. In second appeal to this Court 
the learned Judges were of opinion that the case ought not to be decided 
on the mere finding that Kamalganj was an agricultural village. Two 
issues were remitted for determination by the Subordinate Judge. The 
issues were : — 

(1) Are the plaintiffs or the defendants Nos. 1 and 2 owners of the 
land in dispute ? and 

C2) have the defendants or their predecessors in title been in adverse 
possession of the property in dispute for upwards of 12 years prior to the 
institution of this suit ? 

These issues came before Mr. Gauri Shankar, Subordinate Judge, who 
had succeeded Mr. Prem Behari. 

I think that the facts have now been ascertained pretty clearly, 
and it remains to consider what should be the decision of the 
court upon the ascertained facts. It appears that many years ago, 
before ihe Mutiny, Mi. Redcock established a qanj at Kamal-L?®!] 
ganj. The zamindars appear to have voluntarily given up all claim 
to the sites and the houses situate in that ganj. The occupiers have been 
aooubtomed to deal with the sites and houses as their own absolute 
property, it has been found, however, contrary to the allegation of the 
defenoants that the site in question is nob situate in the ganj established 
by Mr. Redcock. Mr. Prem Behari found that Kamalganj was an agricul- 
tural village. Ho does not give any reasons for his finding, nor does it 
appear what Mr. Prem Behari considered to be an “ agricultural village.” 
His finding on this question is very unsatisfactory. We must take it, 
however, that in Kamalganj there are agriculturists living in the ahadi 
who are the tenants of the zamindars. Beyond this I do not think we are 
teund by the finding of Mr. Prem Behari. Tho real facts, I think, have 
been fairly ascertained by Mr. Gauri Shankar when determining the issues 
referred to him by this Court. He says that according to the evidence of 
the plainiiffs own witnesses two-thirds of the population of Kamalganj 
are non-agriculturists. Various bu'inesses are carried on there. Some 
persons even cany on the business of commission agents. It is quite clear 
that Kamalganj is not an ordinary agricultural village. 
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I now oome fco fche hi^^bory so far as it conld be a^^cerfcained, of the piece 
of land in dispute. The first person found m possession was one Cbingi. 
The origin of Chmgi’s possession has not been asoeitained, nor is there 
any evidence as to who was there before him. Chmgi was succeeded by 
his son Nanhe. After the death of Chiugi the site was sold on the 12th 
of December, 1901. The transfer was efiooted by a registered sale-deed. 
Nanhe executed it on behalf of himself and as the certificated guardian of 
his minor son a^d two minor sisters. Tne sanction of the District Court 
was obtained to the transfer, it has been clearly found that neither Cbingi 
nor Nahne, nor the defendants 1 and 2 were ever at any time agricul- 
turists. Tho main business of Cbingi and Nanhe was that of inn-keepers 
and sellers of tobacco. The court finds, and I think it was perfectly jus- 
tified in finding, that neither Cbingi, Nanhe, nor the defendants Nos. 1 and 
2 ever paid rent in cash or kind. In the Full Bench case of Chajjti bingh 
[762] V. Kanhia (1). it is laid down that " the zamindars of a village are, 
as a rule, and presumably, the owners of all the house sites in their 
village.” I entirely agree with this proposition. In the ordinary agricul- 
tural village there are a number of persons occupying the abadt. In a great 
many ca=es it would be impossible for the zamindar to prove the origin of 
the occupation or the payment of rent either in cash or kind. The agri- 
culturists pay no rent for their houses as such. There are persons carrying 
on ce. tain trades who invariably reside in the village without payment of 
rent. In my opinion ,n an ordinary agricultural village there is a very 
strong presumption that the sites of the houses belong to the zammdar I 
think It would be wioiigas a general rule to hold that a zamindar loses his 
proprietary title in a site within the ambit o a zamindar, by reason mere- 
ly of the fact that be ia unable to provo that tho person who last held the 
iLd or his preileoessors in occupation were agriculturists or carried on 
some one of the recognized village trades, or the payment of .ent m cash 
or kind In many cases it might be ihat a person who was either an 
agriculturist or village trader and as such, in occupation of a site has 
given possession to some relative or friend. If it were bold that the 
moment any person who was not an agriculturist or village trader began 
to acquire a title against the zamm .ar, the position of the began to 
occupy a village site without tho express premission of the zamindar, he 
latter would bo well-nigh lutolerablo, and he would bo driven to pr- 
petUttlly harass the occupiers of the village to tbo detriment of the whole 

village community. . 

There is no doubt that in many villages the occupiers have acquired 

certain rights aud privileges by usage, but the zammdar remains proprietor 

Great rolianco was placed by Dr. Banerjt on behalf of the defendants 
in the case of Bhaddur v. Khair-ud^uut Eiaain in that case the 

suit oi the plaintiff in which ho sought to recover possession of the 
site of a hou'^e within tho municipal limits of the city of Allahabad was 
dismissed by tbo court of hrst instance. A Bench of this Court set aside 
the doer oe of the cou.t of first appeal which bad reversed the decree 
1763] of the court of first instance. The learned Judges restored tho decree 
of the court of first instance. Indep. udont judgments, however, were 
delivered by StaNLILY. C. J., and RUSTOMOEK. J., and the reasons given 
by each of tho Judges are not quite the ^ame. STANLEY, C. J., hold that 
either a title bad been acquired by adverse possession or that leave and 


(1) Weekly Notes l8Bi, p, 114. 


(2) U906) 1. 1*. B. 29 All. Idd. 
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lioanod fco build tiha hou<59 mu^b be inferred: whiohever view wa? accepted, 
the p^ainbiff’s suib failel. I have referred bo thi^ oa^e because I do nob 
think that we ou^ht to lay down any hard and fa-;t rule a<5 bo the pre- 
sumption which arisen in any part cular oa=?e. [ my opinion bhi«^ question 
of adverse po;so^sion ou^hb bo be decided on the f»\ob5 proved, and sur- 
rounding oiroam'bances of each oa-e. I think the finding of Mr. Ganri 
Shankar is a find ng that bhe defendants and their predecescors in title 
have acquired a title by adverse possession. I think that we ought to 
accept this finding unless we think that the finding is a finding which 
could nob legally be arrived at upon the evidence. In other words, the 
question is whether or not there was evidence before the court which 
would justify the finding of adverse possession. The learned Subordinate 
Judges says : — “ Posseq^ton is prima, facie evidence of ownership and is 
presumed to be a 1 verse unless it is proved to have been otherwise." I 
think that this is harily a correct wav of approohing the consideration of 
the case. It seems to me that prima bhe zamindars are in posses- 

sion of the whole of their zam-ulari. The possession prima. facie of all 
the occupiers of houses and sites in the ah\<i\ is the possess-on of the 
zamindar. But this presumption is capable of being rebutted. It is a 
very strong presumption in the case of an ordinary agricultural village. 
The presumption is nob so strong in bhe case of a village like the present 
where the large majority of the population are non-agrioulburists. 

In the circumstances of the present case I do not think that it was 
necessary that the defendants should prove that they ei^pressly set up 
adverse possession more bh<in twelve years before bhe institution of the 
suit as contended by Mr. Porter for the respondents. In considering the 
nature of the possession of Chin ’t and Nanho, I think that the court below 
was entitled to take into consideration the fact that bhe majority of the 
population [76^3 were non-agriculturists It was entitled to take into 
consideration the fact that the occupiers of shops in the ganj established 
by Mr Relcock had hecnm"' the actual owners, and that there would be a 
natural tendency for others to as-ert asirnilar right, although they did not 
occupy bhe new (janj. I think also that the oiurb was entitled to consider 
the ciroumstances of the ^ale of the present site in 1901. It was sold in 
the mo‘'b public wav for a oonsilorahle sum of money. The 1«ave of bhe 
court was obtained to the sale, and the defendants 1 and 2 openlv purchas- 
ed bhe sib\ The circumstances of this sale tend bo show that people gene- 
rally in bhe district would look upon Nanhe as the owner of the site. 

Lastly, I think that the court was entitled to consider the long 
continued user of the premises for purposes which were nob part of the 
ordinary machinery of an ordinary agricultural village. 

In my opinion on bhe evidence the court was quite justified in finding 
that the defendants and th-*ir pr-^docessors had been in adverse po-'=ession 
for more bban twelve v^ars before the inst’bution of the su t. I would 
therefore allow the appeal with the exception mentioned in the finding of 
Mr. Gauri Shankar dated bhe 8th .\pril, 19 LI. 
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B.\NERJI. j. —I agree in the order proposed by bhe learned Chief Jus- 
tice. No doubt, in an agr'o ilturat village bhe zara'ndar is presumablv the 
owner of all the sites in bhe aha /i ; hub it does nob follow from this that 
adverse posses'-ion cannot be acquired of any particular plot of land. Bach 
case must he determined with roforeuce to its own peculiar circumstances 
In the case of an agricultural tenant or a handicraftsman or trader whose 
presence is necessary for the requirements of bhe village, bhe presumption 
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i<? that ocoupatioQ of bhe site of his house is with the permission 
of the lan^loid. in their case the quaubum nf evi(leace required to prove 
adverse possessloa would be greater than iu the case of other persons. But 
where, as in this oa^e. it is nob prove.i that the occuoation of the site in 
question was with bha leave ani licence of the landlord, bub it is proved 
33 A. 757=8 that the occupier belonged to a class of persons, such as an inn-keeper, 

ordinarily found no place in an agrioulbural village, that he [763] 
never acknowledged the landiorVs title and never paid rent or any other 
due to him for the occupation of the site, the ordinary rule that every 
plaintiff aaainst whona limitation is pleaded must prove a subsisting title 
not barred by limitation will, in my opinion, apply even when the plaintiff 
happens to be the zamindar. In the case before us the court below has 
found on evidence which it was entitled to take into consideration that the 
possession of the defendants and their predecessors in title was adverse to 
the plaintiffs. That finding must be accepted in second appeal. I am nn- 
ahle to agree with the contention of the learned counsel for the respon- 
dents that the finding should be held to be erroneous in law. simply be- 
oau^ie the land in suit lies within the ambit of the plaintiff's zamindari. 
In veiw of the finding the claim must be held to be time barred, except 
as bo the strip of land mentioned in the judgment of the learned Sub- 
ordinate Judge. 

Chamier, J. — I also agree in the order proposed by the learned 
Chief -Tu'^tice. The facts have been stated fully by him and I will not 
repeat them. 

The ordinary rule is that a plaintiff in a suit for possession of pro- 
perty against whom limitation is pleaded must prove a subsisting title 
not barred by limitation ; and this he generally does by evidence that he 
has title and that he has been in possession within limitation. I appre- 
hend that the rule applies as much to a zamindar suing for possession of 
land lying within his zamindari as to any other person. In the case of 
wa te land and in some other oa^^es possession bv the plaintiff beyond 
limitation may be presumed to h<iV 0 continued until the contrary is prov- 
ed. There can he no doubt that in the case of a suit by a zamindar for 
possossion of land in an aftadi which has been occupied by an agricultural 
tenant or by a person belonging to the village community such as the 
village loh'tr, the barber and the like, the zamindar is entitled to rely on 
thf* presumption, the strengh of which varies with the circumstances of the 
case, that such person held possession by leave or licence of the zamindar. 
This presumption may, perhaps, be made, in other cases also. Where 
such a presumption can be made, tVio burden of proving adverse posses- 
sion lies on the defendant, and even when the presumption [766] can- 
not be made, very little evidence is required in some cases of the kind bo 
shift the burden of proof on to the defendant. But in the present case 
the circumstances wore peculiar. Tt has been held that the village was 
an agricultural villare. bub two-thirds of the inhabitants are said to have 
been non-a-iriculturists There ‘s^oms to have h’^en no proof and no 
gr-nind for pro^um'uo that the zam-udar had been in poscoscion of the 
land at any b’me during the last fortv years, or that the defendants or 
their predecesc^ors held unler him in any sonse, and I think that the case 
might have been dispoc^d of on that ground, As'^uming, however, that 
the burden of proof lay on the defendants to prove that their possession 
was adverse. I think that the lower appellate court was right in inferring 
from the proved facts J that the possession of the defendants and the 


1911 

JUNB 10. 
FUIiD 

BENOH. 


512 



▲ISHA V. FAITAZ HU9A1N 



88 AU. 768 


persons through whom they olaimi has beau adverse bo bhe zemindars for 
oonsiderably more than twelve years. 

By the Court. — The order of the Court is that the appeal is allow- 
edi the deoree of the lower appellate court is set aside aad the decree of 
the court of first instauce restored, save to the extent of the strip of land 
mentioned in the finding of Mr. Gauri Shankar, dated the 8bh of April, 
1911. The appellant will have his costs in all courts. 

Appeal allowed. 
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[767] MlSCEtiliANBOUS CIVIL. 
Before Mr. Justice Tudhall, 


Aisha and another {Defendants) v. Faiyaz Husain {Plaintiff).* 

[10th June, 1911.] 

dct No. VII of 1870 {Court Fees>Aei), sehsiule II, article 17 {vi).^Oourt fee — Suit for 

testiiution of coy^ugal rights. 

Held, that the court fee payable in renpeot of a suit for restitution of onjui^al 
rights i4 a fee of ten rupees under article 17. clausa ^vi>, of the seoood soh-dule 
to the Court Fees Act, 1870. Zair Husain Khan v. Kurehed Jan (1). referred to. 

On a memorandum of appeal being filed the Stamp Beporter made 
the following report : — 

** Article 16. snhedute II. of Act VTI of 1870. Tvhioh goyerned suits for the reooyery 
of a wife, was repealed by the present Code of Civil Prooelure. so'tedule V. The 
ease in my humble opinion is now governed by artiole I. sobedulo 1. of Aot No. VII 
of 1870, and the court fee is leviable ad valorem on the value of the aubjeot-matter in 
dispute. 

** The valuation of the suit and of the appeal to the lower appellate court was 
Bs 1.160 and that. I submit, should be the valuation of this appeal, it not being open 
to the appellants to pub their own valuation on the appeal. 

“ That being so. a fee of Rs 8^ is payable. Rupess 18-l‘i 0 having been paid, there 
Is therefore a deficiency of Bs. 71-i 0 to be made good by the defendants appellants 
for this Court. 

** As to suffioienoy or otherwise of the fee paid in the lower Court report will be 
submitted on receipt of record.*' • 

The following objeofeioas wore raised by Babu Balram Chandra 
Mukerji for the appellant : — 

" This was a suit for restitution of ooniugal rights. The plaintiff, as 
will appear from the plaint, valued his suit for the purposes of juT'«diotion 
at R«. 1,100 and 'paid a court fee of Rs. 10. The defendant did ohjeot, 
but he was overruled. On appeal a similar court fee was paid in the 
lower Appellate Court without any objeot'on. No doubt, bhe clause 
in the Court Fees Act presorihing a fixed Court fee of R^. 6 for such 
suits has been repealed bv the Civil Procedure Code, but there 
is nothing to show that it does not come under art’ole 17. olau«^e ^vi) 
of the Court Feec* Act. The mere fact that a suit is valued at a 
certain am 'unt fnr''the purposes of juri‘:dicfcinn would nnt necessarily 
mean that that [768] amount was the value of the subjr ct-matter of the 
suit. In no ca®e has it ever h^'en held that a wife could be valued. In 
fact, there are oases both in this and other High Courts where has been 

* Stamp reference in S. A. No. fi80 of 1911. 

(1) (1906) T. li. R. 28 AU.546, 
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held thftt a wife oannob be valued. A plainbtS oan only put some value 
on hi'= plaint or relief so as to give jurisdiction. In the ease of ^otr 
Khan v. K7trsM Jan (1) AIKMAN. .T., says * It appears to me 
that it wonid l^e more accurate to oharaoterize a su’t of this nature as 
one, the suhipct-niafefeer of which does not admit of being satisfactorily 
valued.’ ‘ Subject-matter in dispute ’ is quite a different thing from the 
value of the suit or relief. The point will be more clear by referring to 
Indian Law Rep :;rts, 13 Calcutta, 932, and 18 Calontt^, 378, where it 
was held that the mere fact that a suit for restitution of conjugal rights 
is valued at Rs. 95,000 will not enable a party to appeal to the Privy 
Connoil. The distinction between the words ' subject-matter in dispute * 
and 'relief’ must be borne in mind. At any rate the point might be settl- 
ed by an authoritative decision. I submit the court fee paid is suffi- 
cient.” 

The Stamp Reporter made the following further report : — 

"Tb« 1e^rn<‘fl vakil for th© aoTwUant objeois to tb© oorreotneM of tbe office report, 
th- c©«« ifl fborefore pubraitted under eactioa 5 of Act No VII of 1870 to tbe Taxing 

Officer for deoieion. 

“To oontinnation of mv report dated tb© IStb Mav la«t. T beg to pubmit that 
beforp A-t '^o. V of th© pr^^ent Ood© of Civil Proo^are. came 

w-it a fiT«d f^« of -np. H precoribed bv article IS. pobadule H. o theCoort Poes Act for 
a pulf. for re^tihiMoo of conjugal rlgbta. and therefore there ooald 

for a deoJaion of »,be cne^tion aft to whether fluob a (init Inlh f 

for pnrrvi^iao of Cnnrf fee*. There haT7e heon oa<.a« m * 

ftnit o-nld he veined for pur-'caeft of jariftdiotion, and ®’ ft AlUbVbad 

valu^ which the plaintid obon-eo to put unou tt The 
R4JS in which the whole o^fte-law on the enhieot waft 

learned vakil for the appellant aleo relies, i« oonoloftive authority on the point fto far 
aft JhPfte Fro.inoeft are concerned -Tuet before the paftftag© quote! by the learned vakil 
7 L-u W Vg.JZ ;,idffmeot. AiKMAN. .T, ip reported to have observed, nt 

p «po -iX o’“,e\™ro‘e u, th, ..it ha, Jeu valaeS ther.for. 1 

thick that it H .oaroely oorteot to . .y that .uoh a .a.t .. moapable ol bemg valu.d, 

“ T aiThmit that if the ftahjeot-matter of a euit oan bo valued in money 

Now, 1 u ^ ..... there ift no reason why it cannot be va’ued for pur- 

for rurpoftftft of luri value of the flubjeot-matter in dispute U the value of 

poftBfl of fcliat the rtubjeot-mattet in diftpute in a suit does not 

the suit or rMief. vanned, does not mean that the matter in oontroveray 

adrn;tofftat.ftfaotor^^^^^ valued That being RO. article 17. olaUfte (vi) ol ftohcdole II 
r6Pl left in tbe Goott Peeft Act which can apply to a 

hk." thT. I, aJiole 1 of .ohedaic I of tha Aat. 

that, to my mind it ift not right to say that the tiegiftlature in repealing 
Snbedule tl intended that the suits which we-e theretofore governed by 
fi* HAirehould thenceforward be governed by another article in the same eohedule, 
namely olanee (vi). which requireft a higher fixed fee to be paid.“ 

The Taxing Officer referred the case to the Taxing Judge ; — 

“The plaintiff in this suit sued for refttitution of conjugal rights, and obtained a 
dporee Aefticat this decree the defendant has appealed The appeal bears a Rs. 10 
Blftmc The office contends ‘hat it should bear an od pa iorem ptamp. calculated on the 
valuB of tbs ftiii* ss shown by the pUiotif! for the mirpofte of jurisdiction. Tbe defen- 
dant on tbe other band, contends tb^t the oise oomeR under flobedula II, clause 17 

of the Gniirb Pees Act as a suit where it is not possible to e timate at a money 
vslne the suV jnot-matier of the suit ' Id Akl/vionne8i»n B-f>i v. A/ff?i»^»»rd Hntcm (9‘ it 
hfts been held that, e suit for restitution of oanjugal rights iaiQOip*hle of being valued. 
This rnhne was dissented from in Z-tir fluuttn lihanv Khurshed ./an a‘ a Full 
Bench decision In both cases the decision waft wit-h reforonoe to section 19 of the 
PoQKil Givil Gourts Act the Galcutta High Gourt holding th at such a suit could not 
bo valued for purposeft of jurisdiction, and this Gourt bolding that it could, and that 
the value of the suit was the value which the plaintifi chose to put upon it. The 


(2) (19041 I. L. B. 31 OaL 819. 
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qaestion whether a suit !ot reatitatioD of oonjagal rights was or was not onoi of which 
the aubieot-matter ooald not possibly be estimated at a money value, was not con- 
aidered. 1 may observe, however, that the reasoning of AlKMAN, J., who delivered 
the Fall Bench tuliog, cletrly indicated that the fact that a suit can bo valu ed for 
parposea of jurisdiction is not oonolusive on the point now at issue, for he says * 1 
am of opinion that the Legislature took it for granted thfcta money value of some 
kind, it may be an arbitrary value, can be placed on all suits. Now if all suits are 
capable foe purposes o! jucisdiotton of a money valuation and if suits so capable of 
valuation are not suits in which the value of the subjoot- matter cannot be estimated 
in money, then it would seem that there are no suits falling under schedule 11, article 
17 (vi). 

“ It is clear that the subject-matter of a suit for restitution of conjugal rights 
cannot be satisfactorily valued in money. On the other hand, it cannot be said that 
the subject-matter, vis., restitution of certain rights, can in no circumstances have a 
money value. Conceivably the plaintiff might bo willing to take a certain sum in lieu 
thereof. The question would therefore seem to be whether in article 17 ivi) ^estimate 
at a money value' is to be taken to mean ^estimate aatisfaotorily’ at a money value. 
Having regard to the character of the other suits which are bracketed in article 17 with 
the suits referred to in clause (vi) thereof, all suits, it will be observed, are as capable 
of a money valuation as suits for restitution of conjugal rights, but all incapable of a 
satisfactory valuation. 1 venture myself to opine that ^estimate' should be oooetiued 
as 'estimate satsifaotorily.'" 
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1770] The following order was passed by TCDBALL, J. — 

This is a reference by tbe Taxing Officer. The plaintiff in the suit 
sued for restitution of oonjugal rights and obtained a decree. The defen- 
dant has appealed affixing a court fee stamp of Rs, 10, under article 17i 
clause (vi), of the second schedule to the Court Fees Act. The office 
report is to the effect that it should have au ad va^or^m stamp calculated 
on the value of the suit, as given by the plaintiff, for the purposes of juris- 
diction. It has, no doubt, been held by this court in the case of Zair 
Busain Khan v. Khurshed Jan (1) tbat a suit of this nature may be 
arbitrarily valued by the plaintiff for the purpose of jurisdiction. The 
office suggests that this being so, an ad valorem fee must be paid, 
but it is obvious that the valuation placed by the plaintiff for the 
purposes of jurisdiction is entirely an arbitrary one, enabling him thereby 
to select the forum- ior the trial of the suit. But at the same time it is 
equally clear tbat it it not possible to estimate at a money value the 
subject-matter of the present suit. The valuation for the purpose of 
jurisdiction is clearly an arbitrary valuation pure and simple. Prior to 
the coming into force of the present Code of Civil Procedure Act V of 
1908, in such suits, there was a 6xed court fee of Bs. 5. Under sec- 
tion 156 of Act V of 1908, article 15 of schedule IX to the Court Fees 
Aot is repealed. The present class of suits, therefore, is not one which 
prior to that Aot was such that an ad valorem fee was taken upon it. If 
every plaintiff can for the purpose of jurisdiction put an arbitrary value 
on the subject-matter in suits in which the value of such subject-matter 
oannot be estimated in money, and if by reason thereof an ad valorem 
court fee must be calculated in such suits, unless they fall within some 
specified article, then clause (vi), article 17, schedule 11 to the Court Fees 
Aot is quite useless. It cannot, however, be presumed that it was retained 
for no purpose whatever. 

It is clear to my mind, tbat the present suit does fall within clause 
(vi) of article 17 of schedule 11. The proper court fee is Rs. 10. 
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[771] KEVIblONAti CRIMINAL. 

Be/ore Mr. Jusitoe Str George Kttox, 

Emperor v Bai and others* 

[Uth Jaoe, IDil.j 

Criminal Procedure Cede, section lOi — Htcurtiy to keep the pe(Lce^**0/fenc6 involving a 
breach ij the peace” — ^tschiej by removtng tand-mark^Act l^o. XLV of I860 
{lyidiau Pey^at Code), tecUon 431. 

Held ibat ac oReooe *‘iavoliDg a bceaoh of tbe pojioo” meationod in eeo- 
tioa lOR of fibe Cods of Cticaiaal Piocadure, does cot ineaa only ao ollenoo which 
necessarily involves a breach of tbe peace or of which a breach of the peace 
forms an ingredient, but includes such an oSenco as in common knowledge is 
OEdinacily oc very probably the occasion of a breach of tbe peace, as. for example, 
the removal of a land>mack. Batdya, Hath Majumdar v. Htbaran Chunder Hope 
(Ij, Arun Hamayaa v. Emyi,ror (i), liaj iVurain Hoy v. bhagabat Chunder Hundt 
(3;, Huthtuh Cheliy v. jE/inperor i4>, dissented from. 

[Ref; 42 AU. 345=10 A. L. J. 300=55 I. 0- 304— il Or. L. J. 238 ; 72 I. C. 79=24 Or. 
Li. J. 319=90 & A. L. B. 1^1 ; -72 1. 0. 955—24 Ge. £j. ?. 491 ; Fol: 76 1. 0. 398 
=26 Ct. li. 2. 7 a.3 

In this oasQ Manik Bai and others were convicted andcr section 434 of 
the Indian Penal Code of tbe otfence of removing a laad>mark and were 
sentenced to a hne of Rs. 25 each. They were also bound over tinder 
section lu6 of the Code of (Jrimioal Procedure to eseoute bonds to keep the 
peace for one year. The Sessions Judge of Gbazipur referred tbe case 
to the High Court, being ot opinion that tbe odenoe punishable under 
section 434 of the Indian Penal Code was not an oflence invoiViDg a breach 
ot the peace within tne meaning of section i06 of the Code of Criminal 
Procedure. 

Mun^hi Hartbana Sahai, for tbe accused. 

Knox, J.— The accused have been convicted of an offence under sec- 
tion 434, Indian t enal Code, and they have been sentenced to pay a 6ne 
ot Ks. 25 each. They have also been ordered under section 106 of the 
Codeol Criminal Procedure to execute a bond for keeping the peace for ono 
year. The ca^e has been sent up by the Court of Session, Gbazipur, with a 
lecumniendation that that poition of the order, which was made under 
section 106 ot tbe Code of Criminal Procedure, be set aside. In support 
oi this reference my attention has been called to several rulings, namely, 
buiUya Nath Mujunutar v. f^tbaran ['i72] Qope U), Arun ^amanta v.Em- 
peror l2}, iiaj Aaratn Hoy V. bhagabat OnunUer Handi (3), Muthtah ChelU, 
V. Amperor <4). That the oflence of removing a land-maik is m several 
districts in this provinces too olten followed by serious riots and loss of 

life, IS a matter of common espeiienoe. 1 do not say that in every case in 

which a land-mark is removed, tbe offences of grievous hurt, et cetera 
necessarily follow. But if tbe offenoe is snob an offence that it is as a 
matter of experience, often followed by breaches of the peace, and if the 
evidence shows, as in this case it does, that tbe accused were prepared to 
accompany tbe removal of the land-mark by a breach of tbe peace and 
were only prevented liom doing so by the other side running away, I am 
of opinion that the oUenou is one wbiob oomos within the terms used in 
section 106 oi tbe Code of Criminal Procedure '*ohenoe involving a breach 

*Ctimin<kl ReferoQOo No. 2i6 ot 1911. 

11 ) (1902) I. L. B. 30 CbI 98. (3j (19O8) 1. L. B. 36 Cal- 316. 

(2) (1902) 1. li. B. 30 Gal, 366. (4) (190$) I. L. B. 29 Mad. 190. 
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of the peaoe.'* The word *‘lnvolve’*'*ininjy opinion oonnofies the inolusioui 
not only of a necessary, hub also of a probable feature, oiroum'^tanoe, aote^ 
oedent condition or consequence. I notice in the Calcutta cases that 
the word *' necessarily ’* is inserted by learned Judges between the 
word “ offence ” and the word “ involving’*. This is noc the view taken 
by this Court. The object of the sectiun, as we un'lerstand it, is to prevent 
breaebes of peace taking place and not merely to follow up breaches of the 
peaoe wnioh have taken place. Tbe Madras Court considers that the words 
'* involving breach of the peace'* in this section require that breach of peace 
should be an ingredient of tbe offence proved, and that before that sec- 
tion is put in force, there must be a finding that a breach of peace has 
occurred. This again is not the view taken by this Court. With every 
respect for the learned Judges who decided the above oases, 1 prefer to 
follow the rulings of this Court. I see no reason for interfering and 
direct that the record be returned. 


33 A. 773 (=12 I C. 300=8 A, L. J. 927=12 Cr. L J. 832). 

[773] REVlSlONAti CRIMINAL. 

Befort Mr. Justice' Sir Jaeoroe Knox^and Mr. Justice Piggott. 

Emperor v. Ram Prasao and another.* 

[i5th June, l9ll.] 

Aet No. XLV of (Indian Penal Code), aection 297 — Trespass on burial ground'^ 

Ploughing up lurtal ground — Joint owner. 

Where a peraon entered upon a grove for the purpose of demarcating his share 
therein and m doing ao dug up oeccain graves and exposed tbe bones of tbe 
peraons buned there in spite of tbe temonatranoea of tbe relations of tbe buried 
persona, held be wa^ properly coovioted of an ofitnce under &;eoiion of tbe 
Penal Code, and none tbe less beoau e he happened to be part ofvner of tbe 
grove. Queen- EmpreiiS V . idubhan (1) referred to. 

[Rel. 7S I. 0. 935=21 A. L. J. 455=18 All. 529.] 

One Ram Prasad, a Bania, who bad acquired a share in a village 
named SindbauU, went to a bagb sliuatea therein for the purpose of 
demarcating bis share in it. In tbe course of tbe demarcation be bad dug 
up certain graves in tbe bagh and exposed the bones of tbe persons buried 
there, in spite of tbe remonstranods of tbe relations of tbe persons buried. 
For this Ram Prasad, and his servant Bbagwan Das were convicted ol an 
offence under section 297 of the Indian Penal Code. Against tbeir con- 
viotion and sentence they applied in revision to tbe High Court. 

Mr. A. H. C. Humiltont for the applicants. 

The Government Advocate (Mr. A. B. Hyves) for the Crown, 

RnoX and PiGGOTT, JJ, ; Ram Prasad and Bhagwan Das, who have 
been convicted of an offence under section 297 of the Indian Penal Code 
and have been fined under that section, and in addition were bound over to 
keep tbe peace under section lOti of tbe Code of Criminal Procedure, have 
put in a petition of revision and ask obis Court to revise the conviction and 
sentenoo on the ground that tbe facts do not constitute an oBeuce under 
section 297, of tbe Inoian Penal Code . Tbe second plea oontamed in tbe 

• Criminal Revision No. 198 of 19 il from an order of B. Liudaay. additional Rm 
■ioni Judge of Meerut, dated tbe 3rd of February, 1911. 

(1) (1696) I. h. R. 18 AIL 398. 
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pefeifeion of revision was not pressed. The facts found are that the accused 
wonti to a grove in Sindhauli to demarcate a certain share in the grove 
which had been purchased by the petitioner, Ram Prasad, a Bania, who 
has ai'quired a share in the village of Smdbauu. In the course of the 
demircabion the petitioner bad dug up certain graves, which were in 

this ba-.h, and exposed the bones of the persons buried there, in £77 a] 

spite of the remon'-trances of the relations of the persons buried. The 
persons buried were Syeds, residents of the village of Sindhauli. There is 
nothing to show that the particular portion in this grove had been either 
by act of court or act of private parties set apart and allotted to 
Bam Prasad as the particular share of the grove to which he individually 
was entitled. We mention this to show that the question has not risen 
before us in this casu as to what rights, if any, the residents in the village 
who have been in the bab.t of burying their dead in the grove may or may 
not have acquired even as against the proprietor of the portion of the 
land in which the grove lies. The argument before us has taken the lino 
that Ram Pra'=ad, the petitioner (and Bhagwan Das, his servant), being a 
joint owner in this grove, had not even on the facts proved, committed 
any tr6Qpa'=s on the land in question. We have heard all that the learned 
Counsel could urge on behalf of the petitioners. No precedent was 
to us in support of the contention that a person who enters upon 
belonging to himself with the intention of doing a wrongful act to a joint 
owner does not commit trespass. We know of no authority which carries 
the case so far as this. It appears to us that a joint owner of land ^ho 
enters upon the land with the intention or knowledge that he was about 
to do an act which was wrongful to his fellow owners, does commit tres- 
pass. We are not in any way concerned with what is known m the 
Code as a criminal trespass. That is a separate form of ^espass which 
has its own express definition. One of the Judges of this Bench had to 
consider the case on a previous occasion, namely, Queen^Empress y. 
Subhan (1). in which a person went upon a property with the knowledp 
of the owner and apparently with bis wish that certain graves should be 
ploughed. The case is, of course, not exactly in point, but it was there 
held that t-e=pass could be committed on the land entered upon with the 
knowledge and consent of the owner. We find no reason to interfere with 
the view taken by the learned Judge of the court below, and we dismiss 

this petition. 

Application rejected. 


33 A. 775 (=18 I. C. 922=1330r. L. J. 170). 
[77S] REVISIONAB CRIMINAL. 
Before Mr. Justice Piggott, 


Emperor v. Mtjrli Singh.* 
[I5bb June, 1911.1 


Grimiwil ProavUirc Code, scrlion 107 — Seevritif toTceep the peace — '^iraimiiancee in 
iphich the verfi rmance af religious ceremonies may aviouut to a wrongful act likely 
tn orciisti.'n n breath of the pcitet. 

• Criminal Reviaion No. *214 ol 1911, Irom an order of P. CJ. Allen, Diatriob Magis* 
trate of Bareilly, dated the 31st of March, lOll. 


(1) (1896) I. L. R. 18 AH. 395. 
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S^ld that pezaona who performed rellgioue ceremonies in a pla'^e not set ap^tt 
for the purpose and where no auoh. oeremoaie^ hal been performed bef 'e, and 
who did i^o witw the deliberate intention oi triumphing over, insu>tiDg, and 
wounding the religious feeling of their neighbours, oomtaitte 1 a wrongful act 
and one which might prooably occasion a brekoh of the peace or disturb the pub- 
lie tranquillity withm the meaning of section 107 of the Code of Criminal 
Frooeaure. 

The faots oC this case were briefly as follows : — 

Certain MahammadanSt residents of the Katbgarh moballa of the 
city of Bareilly took exception to the performance, in the house of one 
Bajrang Das in the said mohalla, of certain religious rites or ceremonies 
accompanied by the blowing of a conch. A prosecution was instituted 
against Bajrang Das for an offence under section 298 of the Indian Penal 
Code, but he was acquitted by the Sessions Court. Some Hindus of the 
neighbourhood thereafter proceeded to perform ceremonies of some kind 
involying the blowing of a conch in a grore or orchard near the house of 
Bajrang Das. This innovation was strongly resented by the Muhammadans 
who lived near, and the police author ties found that there was a serious 
danger of a breach of the peace. Proceedings under section 107 of the 
Code of Criminal Procedure were taken against both parties, which 
re^^ulted in the Muhammadans being discharged, and in five Hindus being 
bound over to keep the peace for a period of one year. The Hindus 
appealed to the District Magistrate, who set aside the order, except as 
against one man, Murli Singh, who was found to be the man in posses- 
sion of the grove or orchard in v^hich the obnoxious proceedings had taken 
place. Murli Singh applied in revision to the High Court. 

Mr. D. B. Sawhny, for the applicant. 

The Assistant Government Advocate (Mr. B. MaJeomson), for the 
Crown. 

[776] PiGGOTT, J. — This is an application in revision against an or- 
der of the District Magistrate of Bareilly, which had the effect of confirm- 
ing an order passed by a Subordinate Magistrate whereby the applicant 
was bound over under section 107 of the Criminal Procedure Code to keep 
the peace for one year. The facts found are simple. Some months previ- 
ous to the institution of the present proceeding cerbam Muhammadan 
residents of the Katbgarh moballa of Bareilly city took exception to the 
performance in the bouse of one Bajrang Das in th^> said mohalla rf cer- 
tain religious rites or ceremonies accompanied by the blowing of a conch. 
A prosecution was instituted against Bajrang Das for an offence under sec- 
tion 298 of the Indian Penal Code, which resulted in his acquittal hv the 
Sessions Court. Some Hindus of the neighbourhood, nob satisfied with the 
victory thus gained, proceeded further and began to perform ceremonies of 
same sort involving the blowing of a conch in a grove or orchard situated 
near the bouse of Bajrang Das. This innovation was strongly re«:mb 0 d by 
the Muhammadans of the neighbourhood and tVio police authorities found 
that there was serirms danger of a bnaoh of the peace. Procned'ngs were 
insbibutt'd against both parties, that is so ^ay, aga-n-t blie Hindus and 
Muhammadans both ; but the Joint Magistrate came bo the conclusion 
that the Muhammadans before him I ad done nothing to justify their be- 
ing bound down to k- ep the peace. Ho accordingly discharged them and 
bound over five H ndus for a period of one year. The latter appealed to 
the District Magistrate, who found on the evidf*nce that it was not proved 
as regards four out of the five appellants before him that they had been 
guilty in the past of any such conduct as would justify him in inferring 
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tbaf} ijbev p^r^ODAlly were likely to do any wroni^ful aot that might pro- 
bably occasion a breach ot the peace or disturb public tranquillity. Ho 
accordinglv ^eb aside the order pished by the first court as against these 
four persons He held that MurU Singh, who was admitted before him 
to be in pO'« 0 «<^ioa of the grove or orchard in which the obnoxious pro- 
ceedings had taken place, was a proper subject for the order passed 
by the Joint Magistrate. I have to consider in the first place 
whether the blowing of a conch in the grove or orohard under the 
circumstances [777] found by the lower court was or was not a wrongful 
act. The blowing of a conch in a public place for one's personal amuse- 
ment, or with any other lawful and Innocent motive, and without any 
intention of thereby annoying or hurting the religious feelings of any 
other persons, is not a wrongful act. The blowing of a conch in oonneo- 
bion with ceremonial acts of worship, in accordance with established usage, 
in a place fixed for the occasional or periodical performance of such cere- 
monies or worship, will nob as a rule be a wrongful act, even though there 
mav be persons within hearing of the sound who find their religious 
feelings hurt in consequence. In the present case I take it from the find- 
ings before me that certain Hindus of Bareilly commenced to perform 
ceremonies involving the blowing of a conch in a place In no way set 
apart for the purpose, and where no such ceremonies bad hitherto been 
pe'^formed, and that they did it with the deliberate intention of triumph- 
inc over insulting and wounding the religious feelings of their Muham- 
madan neighbours. I hold that this was a wrongful act. As there can be 
no do'it't that it was also an aot likely to provoke a breach of the peace 
and di^^turb the public tranquillity, any persons found to be responsible 
for Such ronduct. were proper subjects for an order under section 107, 
Criminal Proeeduro Code. As regards Murli Singh personally, the view 
taken by the District Magistrate is that, whoever may or mav nob have 
blown the conch, and whoever may or may nob have been pre-ent on any 
particular ncca'=ion when it was blown, the circumstances of the case as n 
whole in^t fi-'d the inference that the objectioDable proceedings could not 
have been "bartod. and could nob have been continued in that grove or 
orchard, without conduct amounting bo abetment of the said proceedings 
on the part of the person in possession of the grove. This is in my 
opinion a conclusion which it was fairly open to the District Magistrate to 
arriv’o at on the facts before him, and I decline to interfere with it in 


T have already said enough to dispose of Murli Singh’s application 
with reference bo tho grounds of revision set forth in his petition to this 
Court I am disposed however bo add a few words regarding matters 
which were made the subject of a [778] considerable amount of discussion 
before me at the hearing. Murli Singh is a jail darogah in the public service 
in th 0 ‘^e Provinces ; and though he was on leave at Bareilly at the time 
of the proc’ehngs now before me in revision. 1 may take it that he 
eiM.cr h .s r- turned, or is hkely very shortly bo return, to his duties at a 
ctati n a con iderablo di-tanoe from Bareilly. It has been suggested before 
me thrt as matters cfcand it is difficult to *^60 what p'^acbioal purpose is 
served hv the exi«^tence of the security bond which Murli Singh has 
fnr* i'-hed in this ca o, or what rffect could bo given *o the provisions of 
that I ond in tho event of di‘=turhanc6 occurring at Bareilly (no matter 
what tho immediate cau^e of the dUburhanoe might be) while Murli Singh 
was engaged In watching over the comfort and security of the convicts in 
a jail two hundred miles distant. Exception was also taken to the aetnal 
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finding of the Disbriob Mngistrate regarding Murli Singh’s possession over 
the grove in question, and it vpas pointed out to me that in the order of 
the Joint Magistrate and in the evidence upon which it proceeds, the place 
in question is spoken of as the grove of Jai Singh ; also that a Hindu of 
that name was one of the persons who appeared along with Murh Singh 
as appellant before the District Magistrate. In his petition addtessed to 
this Court Murli Singh does not suggest any such line of argument as this ; 
and in anv case I cannot permit myself in revision to go behind the 
express finding of the District Mag'shrate that the possession of Murli 
Singh over this grove was not merely a fact, but an admitted fact, in his 
Court. This is no ca^e of a clerical error, for the District Magistrate’s 
order shows clearly that he understood the admission as to possession to 
be made in respect of Murli Singh, a jail darogah on leave. The actual 
result of the admission was that the Di^^triot Magistrate holds a security 
bond as to the practical utility of which there certainly seems room for 
doubt, while the mao .Tai Singh, who was spoken of as the owner of the 
grove or orchard in the fir^b Court, aud who appears to be a permanent 
resident of Bareilly, has been discharged without security. I do not feel 
it inoumhent on me to take upon myself duties and responsibilities which 
section 125. Criminal Procedure Code, lavs unon the District Magistrate. 
I have thought the matters above referred [779] to worth nothing for the 
information of the said Magistrate or his successor in office. The order 
against Murli Singh, at the time when it was passed, was in my opinion a 
proper and legal order upon the facts found, and I shall nob interfere 
with it. The application is dismissed. 


33 A. 779 <=8 A. L J. 931=12 I C. 112.) 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Tudball* 

BahoraN Upadhya iDeJenrlant) t). Uttamgir {Plaintiff) * 

*16th June, 1911.] 

Act (Z/OcnP No. II o/ 1901 (Anra Tenanry Act), section 21 — Occupancy hcjdtng^ Mart- 
gnqe—Suit by mortgagor to receiver possession^ Illegal contract-^ReBtiiution of 
henejit. 

Held thafc the mortg!%eor of ao oooupacoy holdiog who baa put tbe mortgages 
ID poaneanioQ oanaot reoovor poaaoH^ioa upon the ground merely that the mort> 
• gag 1 ifl void under the provi«ioofl of the Agra Teoanoy Act, 1901, without re- 

paying to tbe mortgagee the money wbioh he has received from him. Fatih~ 
ud~din V Karamni-uliah (1) followed. 

IDHt. 17 J. 0. 5Q2; 25 I. C. 182; 40 All. 228; Ref. 32 I. C. 593;78 I-C. 1022; 43 I.C. 614,3 

This appeal arises out of a suit brought by the plaintiff respondent 
for possession of an occupancy hoHia: which he mortgaged to the defen- 
dant appellant under a mortgage deed, dated the 5th of August, 1905, by 
wh'oh a principal ^nm of K=:. 499 was secured. The grounds on which 
the ola-m was put forward were, that the land mortgaged was the cultiva- 
tory holding of the plaintiff ; that under the provisions of the Agra Ten- 
ancy Act the inortf^age of cuch land was void ; that there wa^ no con- 
sideration for the mortgage, and that it was nominal and fictitious, lb is 
admitted that under the mortgage the mortgagee obtained possession of 
the property and that he is shill in possession. The court of first 

^ •Appeal No. 95 of 1910 undor eectioD 10 ol the Letters Patent. 

(1) Weekly Note?, 1888, p. 128, 
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instance decreed the suit simply on the ground that the property naorb- 
JUNB 16. gaged was the oultivatorv holding of the plaintiff, and the mortgage of it 
— - was void. The defendant appealed to the lower appellate court and raised 

AFPBTjijATB contentions ; first, that the holding was a fixed rate tenancy, and 

secondly, that the oiurb of first instance should have ordered the plaintiff 


33 A. 779=8 to refund the mortgage money before obtaining ba::k possession of the 
A. L. J 931 property. On the first point the lower appellate court found that the 
vl2l. C. 112. benanoy was an occupancy holding. On the second point it l780j bold 

that, as a mortgage of such a bolding was prohibited by section 21 of the 
Agra Tenancy Act, the plaintiff was entitled bo recover possession withoub 
refunding the money which he had obtained from mortgagee. It a^ord- 
ingly dismissed the appeal. A second appeal was preferred to this Court 
but it was dismissed by the learned Judge before whom ib came on for 
bearing. 

Mr. flf. Zf. Agartuala, for the appellant. 

Babu SiiaJ Prasad Ghosh, for the respondent. 

BanerjI and TuDBAlili, JJ : — This appeal arises out of a suit brought 

by the plaintiff respondent for possession of an occupancy lu 

he mortgaged to the defendant appellant under a mortgage dee , a e e 
5th of August, 1905. by which a principal sum of Bs 499 was secured. 

The grounds on which the claim was put forward 
mortgaged was the cultivatory holding of the plaintiff , a un 
provisions of the Agra Tenancy Act the mortgage 

that there was no consideration for the mortgage, \t, 

and fictitious. It is admitted that under the mortgage the 
obtained possession of the property and that he is s i i p . 

The court of first instance decreed the 

property mortgaged was the cultivatory holding o ’ aIIai-a 

mortgage of it was void. The defendant apoaaled to the lower ^PpelUte 

court and raised two contentions ; first, that the o mg „ij have 

tenancy, and secondly, that the court of first mstance 

ordered the plaintiff to refund the mortgage "^ney before obtainmg 

back possession of the property. On the first point 

o^the second point it hold that, as a mortgage o' a folding 

was prohibited by section 21 of the Agra Tenancy Act. the 
was entitled to recover possession without refunding the 

had obtained from the mortgagee. It accordingly dismissed the appeal. 
A second appeal was preferred to this court, but it was dismissed by the 
learned Judge before whom it came on for hearing. From the decision of 
the learned Judge of this court this appeal has been preferred under the 
Letters Patent, and the contention raised before us is that the decree 
in the plaintiff’s favonr should have been made conditional upon his 
restoring [781] to the defendants the benefit which he. the plaintiff, had 
obtained unler the mortgage, that is. upon his paying back the mortgage 
money. Wo are of opin'Oa that this noatent'on is well founded. If as a 

matter of fact, the plaintiff received from the defendant the amount of 

the mortgage, he should not be allow-^d to recover possession of the mort- 
gaged prooe'rtv unless he restores ti the defendant the benefit which ha, 
the plaintiff, derived from the mortgage. It is true that unler the Agra 
Tenancy Act the mortgage of a cultivatory bolding is void, but the person 
who made the mortgage cannot, on principles of equity, be allowed to take 
back the property unless he put the defendant mortgagee into the position 

522 



#.] BAHOBAN UtADBYA V. tJTTAMGIB 8^ AU- *?82 

in \vhioh he was before the mortgage and restore to him the money which 
he received from him. This was so held in B asth-ud-dtn v. Kj>Tamat-ul- 
lah (1). That was a case in which the proprietary rights and interests 
in a mabal, purporting to include the vendor’s interest in his sir land, 
were sold, and the vendor expressly stipulated that he would not claim 
occupancy rights m the sir. He subsequently sued for possession oi the 
sir as an exproprietary tenant. It was held that as the plaintiff asked 
for possession without tendering that portion of the purchase money which 
was the price of the interest in the sir it would be violating every prin- 
ciple of equity and good conscience to decree the claim. It was contend- 
ed in that case that the appellant was entitled to a decree for possession 
without offer or tender or payment of the portion of the purchase money 
given for the sir. The learned Judges, EdoE, C. J., and Bubkiti', J., 

observed : “ We are here administering the law and are bound to 

administer that law as far as we can according to equity and good con- 
science, and it seems to us that if we were to pass a decree iu favour of 
the plaintiff in this case, we would be violating every principle of equity 
and good conscience by allowing a man by means ot fraud to keep in his 
pocket the purchase money which he had obtained from his vendee and get 
back by the assistance of the court possession ot the property which tuat 
pufQjjas© money represented, in Hh’thhtxm v. Ho/Y k^fOtnO/cL ^2), 

which was the converse of the case last mentioned, the principle laid 
down in that case was approved of. In oecend Appeal No. ‘-400 ['/Saj 
of 1911, decided by one ot us on the dtb of April last, the facts were exact- 
ly similar to the facts of the present case, it was held that the plaintiff 
was not entitled to recover possession without paying the money which 
he bad received from the delendant as consideration for the mortgage 
made by him. A similar view was held by Karamao; HusaiN, J., in 
Second Appeal No. i030 of 1909, decided on the iObh ot June, 1910. The 
principle of the ruling of the Bombay High Court in Jtjt iihat Laudas v. 
Nagji Gulab (3), is also to the same effect. The learned vakil for the 
respondent has referred us to the deoi'^ion of this oouit in Madan LuL v. 
Muhammad Alt Nostr Khan (4). That ease, in our opinion, is perfectly 
distinguishable from the present case. There the tenant ot the ucoupau- 
oy bolding in question did not make a voluntary transfer of it, bub his 
rights were sold by auction in execution of a decree and were purchased 
by bis wife who subsequently transferred them to the delendant. This 
transfer was in violation ot the provisions of the Tenancy Act and did 
not confer any title on the auction purchaser. The tenant subsequently 
relinquished his holding, and thereupon the landholder brought a suit to 
recover possession of the land from the transferee. The plaintiff m that 
case bad derived no benefit, of which he could be held liable to make 
restitution. That case, tberetore, has no bearing upon the question be- 
fore us. In our judgment, if the plaintiff received the mortgage money 
from the defendant, he is not entitled to recover possession oi the property 
mortgaged by him from the mortgagee unless be restores to the mort- 
gagee the mortgage money received by him. On the principle that he 
who seeks equity must do equity, he oanuot be allowed to retain the 
mortgage money in his own hands and at the same time to take back the 
propeity. The case of the mortgagee under similar oiroumstanoes seeking 
to recover possession from the mortgagor is different. This was pointed 

(1) Weekly Notee, 1888. p 138. (8) (1909) 11 Bom. I,. B. 698 

13) (1896) I. Ii. R. 19 All. 85. (4) Weekly Nokee, 1906, p. 183. 
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out in Bkikham Singh y. Ear Pra^al (i) And in Dipan Rai v. Bam 
Khf'lawan Bai ^2). la t ie present oi^e, ha vevar, the piaiatif^ alleged that 
ho had not received any part of bae morcgago money. This pornb was 
not considered by bJie otiurc below and no tinding was arrived at in re- 
gard to it). We must, [783J therefore, obtain from the court below a 
finding on the following issue, which we refer to that court under the 
provisions of order XLl. rule 25, of the Code of Civil Procedure • 

Was the amount secured by tbe mortgage of tbe 5bh of August, 1905, 
or any part thereof, paid by the defendant to the plaintiff V 

The Court will take such additional evidence relevant to the above 
issne as may be tendered by the parties. On receipt of the finding ten 
days will be allowed for filing objections. 

Issue rejerred. 


33 A. 783 (=8 A. L. J. 901=11 I. C. 220). 

FUIiL BENCH. 

Before The Eon hie Mr, H. O, Btchardst Chief Justice^ Mr. Justice 

Banerji and Mr, Justice Chamier. 


Mdhammad Muzamil-XJllah Khan {Defendant) v. Miihu Lal 

AND ANOTHER {,Plainit§s) AND CHOKHEY SINGH AND OTHERS 

{Deftndanis),* 

[17th June, 1911.] 

Hindu lau>^Joint family property— Mortgage by father alone — Subtegueni mle by 
father to a third party - Suit by mortgagees for sale—CompeUnce of purchaser to 
rely on uivalidtty of the mortgage. 

The boAd of a joint Hindu family mortgagod in 1886 property belonging to 
the joint family, but neither for \eg^\ necessity nor to pay an antecedent debt. 
In i83H the mortg*aor sold the flame property to a third person. The putobaser 
remained in posflession for more than twelve years, when the mortgagees 
instituted a suit foe sale on tbeic mortgage, 

Held by RiCBAKDS. (3. J.. and Banerji. J , t,h\t in view of the fact that 
the putobaser had acquired a title to tbe property by adve se poflstssion as ag- 
ainst ail the memberfl of the family, it was open to him. notwithstanding that 
his title was originally acquired from the mortgagor alone, to set up as a de- 
fence the invalidity of tbe mortgage. 

Per CHAMiGB, J., according to the ruling of tbe majority of the Full Bench 
in Ihaudraaeo v. Mata Prasad (8; the mortgage made by tbe father alone was 
void, and, this being so. it was open to the purobasor, who was in possession of 
the property* to rely upon its invalidity, whatever tbe weakness of bis own title 
might be. 

Chandradeo v. Mata Frnead (6) Dalgobind Das, Nuraiv, Lal ii),Drijbaai 
Lal V. Qopai Das (5), Kait Shankar v Navab Singh (6) and Lhagirathi dfier t. 
Sheobhtk i7) referred to. 

fDist 85 All. :J68 ; Ref. 62 1. O. 8i3=63 I. 0. 40 ; 42 All. 50 ; G5 I. 0. 107 ; 46 All. 
692 ; Fol: 74 1. 0. 825=21 A. L. J. 610.] 

[784J This appeal, coming firsb before Stanley, C. J., and 
Gripitn, j., was sent, by order of the Chief Jusbico, to a Bench of three 

•Second Appeal No. 7)2 of 1910 from a dcoteo ut D K. Ljyle, District Judge of 
Aligarh, dated the aOth of May. 1910, reverning a uecree of Jugat Narain, Additional 
Subordinate judge of Aligarh, dated the 2ud of March, 1910. 

flj Ud90j 1. D. R 19 All. 36. 16 ; eekly Notes, 1908, p. 200. 

l2» (1910) 1. L. K. 32 All 3ii3. i6> iiyu9) 1 D. it. 3i All 607. 

(3) (19U9) I. L. R 31 All. 176. (7) UbSd) 1. Jj. B. 20 All. 326. 

(4) 11693) f. Ii. H. 16 All. 339. 
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Judges. The faob«; of the c %<?0 appear from the folio wiag order, as well as 
from the jadgmeats of the Full B nch. 

“The que^tioa chisod in this appeal is ol suoh iaiportanoe as fco justify us in rooooi- 
mending th^t the appeal bo Itid eefore a largsc Boaoh. Propeccy in two villages 
Kamcahwa and Abhiipac was hypocheoated by aa insbruoieat of the i 1st of July, IS'ie, 
by one I’adam Smgh m f «.vou.* of the pUmtids respondents. Lala Mithu Lai and Lala 
Hulas Rai. Pad am Singh is dead, and his sons and grandsons ate in possession and 
enjoyment of the village of Abhaipur. The other villige, Kamrahwa, was purchased 
by the defendant appellknt from Padam Singh in the year 188d. The plaintifin insti- 
tuted the suit out of which this appeal has arisen to enforce payment of their mort- 
gage. and among the defences set up by tbe defendants, first party, was the plea that 
the bond was not executed for legal necessity. The Court of fiist instance hold that 
no legal necessity for tbe moitgaue was proved and dismissed tbe plaintiffs’ suit tn toto. 
The plaintifis appealed, but in the ooutse ol the appeal they gave up their claim 
against Abhaipur and pressed their olatm against the village of Kamrahwa only. The 
lower appellate court held that tbe question of legal neoessity did not arise so far as 
regards the property in Kamrahwa and gave a decree to the plaintifis to bo 
realised out of tbe property in Kamrahwa. From this decree tbe present 
appeal has been preferred. Tne principal grounds of appeal being (L) that tbe Court 
below was in error in holding that the plea of want of legal neoessity was not 
open to the appellant; l2i that the Court below having found that there was no 
legal neoessity. it should nou have passed a decree without a finding on the question 
of legal necessity; (3) that Kamrahwa and Abhaipur having been both mortgaged 
to soeure the plaintifis* debt, it was not open to the plaintifis to give up their claim 
against one of the villages and so throw tbe entire burden on the village puronased 
by the appellant alone. An issue was referred by this Court to the lower appellate 
court as to the existence of legal necessity for the loan. The finding on that issue 
is in the Degaa'ie. It appears to us that an important question is involved lu this 
appeal, that is, whether a transferee from tbe head of a Hindu family wno had 
previously mortgaged joint family property without legal neoessity, stands in a better 
position than his transferor, and oau set up tne case that a prior mortgage of iho 
property transferred to him was made witnout legal neoessivy. We accordingly teler 
the matter to the Chief Justice with the recommeodation that the appeal be laid 
before a larger bench *' 

Mr. A. E. Rifves (with him The Hon’bla Nawah Muhammad Abdul 
Majui aud Maulvi Muhammad Ishaq)^ for the appeilaot. 

Dr. Saltsh Chandra Bancrji (with him Munshi Gulzari Lai) for 

the responaeots. 

KiCHAuDS, C. J. — This appeal arises out of a suit to enforce a mort- 
gage, dated the 2ist of July, 1886. The mortgage comprised £<85J property 
in a village called Kamiahwa and also in a vjiiaga called Abhaipur 
Rampur. The mortgage was made by one Padam Singh, who was a 
member of a joint Hindu lamily. In the year i888, the same Padam 
Singh sold the village ot Kamrahwa to the defendant appellant. Padam 
Singh IS long since dead. His sons and grandsons are m possession ol the 
village of Abhaipur, while tne defendunts have ever since the sale of 
Kamrahwa been in possession of the same. When tbe suit was instituted, 
the plaintiffs sought to sell both villages ; but, it having been found that 
there was no legal necessity for the mortgage, the piaiutilis abandoned 
their claim against Abhaipur and sought to realize the amount of their 
mortgage entirely out of the vrllage of Kamrahwa. The court of first 
instance dismissed the suit. The lower appellate court decreed the suit 
against tbe village ol Kamrahwa. It has to be admitted, having regard to 
the autboritios, that Padam biugh, as a member of tbe joint Hindu family 
and in tne absence ot necessity, was incompetent to make the mortgage 
ol the 2iso of July, lc86, in favour of the pluintiffs. it is, however con- 
tended on behalf of the plaintiffs that the defendants’ title has the same 
flaw, and that they ought not to be allowed to set up the fact that Padam 
Singh was incapable ot making the mortgage, lb seems to me that the 
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point ip concluded by authority. In the case of Balagohind Das v. Naram 
LaL (1) the facts were in principle very similar. A son, who, just as in 
the present case, was a member of a joint Hindu family, mortgaged his 
undivided interest. Subsequently simple money decrees were obtained 
aga.ust him. His interest wa^ put up for sale on foot of these simple 
money decrees and purchased by the father. It was held in a suit to 
enforce the mortgage that the father was entitled to set up the defence 
‘ that the mortgage was invalid, notwithstanding that he himself was the 
purchaser at the auction sale of the son's interest. At page 351 of the 
report their Lordships say: — “In the present case the interest has passed 
t>o Naunidh (the father) not by survivorship but by purchases at sales in 
execution of decrees. Although it is not the same interest as he would 
acquire by survivorship, it is sufficient to entitle him to set up the in- 
validity of [186] the mortgage deed.” It must be remembered in consider- 
ing the present case that, although originally the defendants acquired their 
state by virtue of a deed of sale from Padam Smgh, they haue long 
since by limitation acquired title not only against Padam Smgh but 
against the rest of the joint family. In other words the defendants now 
represent not only the interest of Padam Singh in the village of Kam- 
rahwa but also the interests of the rest of the joint family. The case is in 
principle just the same as if the sale to the defendants had not been by 
Padam Smgh alone but by the whole joint family. See Brijbasi Lai v. 
Gopal Das (2). I would allow the appeal. 

BanerjI, J. — This appeal arises in a suit brought by the plaintiffs 
re'^pondents for sale upon a mortgage executed in lfc86 by Padam Smgh, 
decea-od, in respect of shares in two villages, namely, K.amrahwa and 
Abbaipur Rampur. The village Kamrahwa was sold by him to the defen- 
dant appellant in 1888. The defendants to the suit were the son and 
grand-^ons of Padam Singh and the subsequent transferee of Kamrahwa. 
The son and grandsons of Padam Singh contended that the mortgage was 
not made for family necessity. The Court of first instance found that 
there was no necessity for the mortgage of the family property and totally 
dismissed the suit. The plaintiffs appealed, but in the lower appellate 
court they abandoned their claim in respect of the village Abhaipur Bam- 
pur and pressed it in respect of the village Kamrahwa only. The learned 
Judge held that so far as that property was concerned the question of 
legal neoescity did not arise, and accordingly passed a decree for sale of 
the village Kamrahwa. From this decree the present appeal was pre- 
ferred. It has been found by the lower appellate court on an issue 
referred to it that there was no family necessity for the loan. The ques- 
tion W 0 have to determine is whether it is open to the transferee from 
the mortgagor to question the validity of the mortgage on the ground that 
it was not made for family necessity. 

In view of the authorities and of the oiroumsbances of this case the 
question should, I think, be answered in the affirmative, lb was held 
by a majority of the Full Benoh in Ckandradeo [787] Singh v. Mata 
Prasad (3) that the father in a joint Hindu family governed by the Miiak- 
sbara law cannot execute a mortgage of the joint family property except 
for family necessity or to meet an antecedent deot, and the mortgage is 
invalid even in rei^pect of the father's share in the family property. See 

(1) (1893) I. L. R. 15 All. 339. (B) (i909j I. L. B. 31 All. 176. 

(9) Weekly Notes, 1906, p. 900. 
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also Kali Shankar v. Nawah Singh (1). la Balgobind Das v. Narain Lai 
(3) their Lord'^hip'? of the Privy Oounoil held that the mortgage by a co- 
parcener in joint family property of his undivided share without the con- 
sent of his co-sharers is invalid and that the invalidity of the mortgage 
could be set up by the purchaser at auction of the mortgagor’s interests. 
Following this ruling, it was held in Bhagirathi Misr v. Sh^^ohhik (3) that 
a purchaser from one co-sharer in joint family property was entitled bo 
oonte=t the validity of the mortgage made by another co-sharer 

of his undivided share. In Brijbasi Lai V. Oopal Dai (4) a mortgage was 
made by a member of a joint family of a portion of the family property. 
It was found that the mortgage was not made for the benefit of the family, 
and that it was made without the consent of the co-parceners. 
It was held that a purchaser from the co-parcenary body was 
not precluded from questioning the validity of the mortgage. This 
decision was upheld in appeal under the Letters Patent (L. P. A. No. 74 
of 1908. decided on the 26bh March. 1909). These oases are authorities 
for the proposition that a transferee of joint family property is entitled bo 
contest the validity of a transfer made by one of the members of the 
family. In the present case it has been found that the mortgage made by 
Padam Singh was nob made for family necessity, that his son did nob 
assent bo it and that it is invalid as against his son and grandsons. No 
question arises in this case as to whether the mortgage by Padam Singh 
was void or voidable, inasmuch as it was not a mortgage of his undivided 
share of the family property. It. being a mortgage without family neces- 
sity. is invalid according to the ruling of the Full Bench in Chaniradeo 
Singh v. Maea Prasad^ referred to above. In view of the authorities 
mentioned above, it is open to a transferee of the property to question the 
validity of such a [788) mortgage. We have now to consider whether a 
transferee from the mortpagor himself can do so. Ordinarily he cannot. 
A mortgagor cannot be allowed to question the validity of his own mort- 
gage and thereby derogate from his own grant. A transferee from him who 
stands in bis shoes has no higher right. In the present case, however, 
the aupellant must be deemed to bo a transferee not only from Padam 
Singh bub from bhs whole of the joint family. The transfer to him was 
made more than twelve years ago and he has been allowed to remain in 
possession. It must, therefore, be presumed that the sale to him was for 
family necessity and with the assent of the other members. It 
is. therefore, a valid sale, and the appellant represents the other members 
of the family also. As such, he can sot up the invalidity of the plaintiff’s 
mortgage and is not estopped from doing so. For the above reasons I 
agree in allowing the appeal. 

Ch.\MIRB, -I. —The plaintiffs in the suit out of which this appeal arises 
having abandoned their claim again-t bbe village Abhaipur Rampur, the 
facts may be stated thus : — 

Padam Singh, who with hi« son and grandson constituted a joint 
Hindu family, mortgaged a village called Kamrahwa belonging to the 
family tn the plaintiffs Two years later he sold the village to the defendant 
appellant. In the present suit the plaint'ffs seek to enforce the mortgage 
against the village. The defendant appellant pleads that the mortgage 
is invalid as it was not made for family necessity. On an issue remitted 
to the lower appellate court, it has been found that there was no family 


(II (1909) I li. B 31 All &07. 
(3) (1893) X. li. B. 16 All. 839. 


(8) (1898» I. ti. R. 20 All. 325. 
(4) Weekly Notes, 1908, p. 200. 
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neo©‘i»^iW for the mortgage. The question for decision is, whether it is open 
to the defendant appellant to challenge the validity of the mortgage on the 
ground coated. None of the ca^^es cited seems to me to be exactly in point. 
In v. 't7ar(,in I.al (1) a ^on in a joint family mortga'^ed his share 

in the family property. Sub'^equertlv the son’s intere'^b in the property 
wa« put up for «^ale in execution of a money decree obtained against him 
and pur^^haced by tbp father, the only other member of the joint family. 
Tt wa= found that the father had no notice of the mortgage at the time of 
his pnrpba‘?rt Their Tjord«hips of the Privy Council held that the interest 
acouired f789] bv the father was sufficient to enable him to set up the in- 
validity of the mortgage. There is a clear disbinoftion between that case 
and the one before us. There the father who challenged the mortgage 
bad acanired the rights of the only other member of the family by a pur- 
chase wh'ch was open to no ohjection, for it is settled law that the undi- 
vided interes t of a member of a joint family in the family property can 
be sold, and the purcha^^er can, if necessary, work out his rights by 
partition. Moreover, the father had no notice of the mortgage. In the 
present ca’^e thn que*^tion whether the defendant appellant had notice of 
the raortrage at the date of his purcha^^e, has not been gone into, but, 
apart from that, it is to be notice! that he claims under a transfer 
which ceoms to he invalid for the same reason that the mortgage tc the 
plaintiff is invalid. 

Tho case of Briihnsi Lai v. Gopal Das (3l is a 1 ‘^o distinguishable, for 
the person who set up tiie invalidity of the mortgage in that case 
person who had acquired title by means of a transfer made by ail the 
members of the familv. He v^as in as good a position as the father m the 
ca^e of Bolqnhind v. Narain Lai. In the case of Bkngtrathi Misr v. 

the plaintiff claimed title under a sale of family property 
made bv a father in a joint family and under a purchase at auction made 
in execution of a decree passed on a mortgage made by the father. The 
defendant cla-med under a mortgage of the property made by the son, the 
onlv other mom^^er of the joint family. It seems to have been assumed 
that the cale and mortgage made by the father were good. If that as- 
enmption was correct, the plaintiff was no douht entitled to a declaration 
that the mortgage made by the son was invalid. 

In the first and second ca^es. and in the third also, if the assumption 
mado was correct, the persons who set up the invalidity of the mortgage 
olaimpd t^-e pioperhy under a valid transfer. To use the words of their 
Tjord‘=hiP« of the Privy Council, they had acquired an interest in the pro- 
cnfTioient to enable them to challenge the mortgage. If the mortgage 
in question in these ca=es were absolutely void, there was no neces- 
sity to consider whether the por‘^ons who challenged them [790] and who 
were in poscessioo of the property bad acquired a ‘Sufficient intere-b or not. 
\ person in possession of property can always resist a claim against the 
property on the gronnl that no right or title ha« pa^s 0(1 to the claimant or 

that an assignment to the c’a'raant was made to defraud the person in 

po-sftccinn nr as illegal or void or opposed to public policy, hub where an 
^ccifTprpont is cnffic ent in Uw to pass title to the c’a'mant and is only 
ynidahl at •’he instance of a third party, the person in possession cannot, 
as a rule. chaMence the validity of the ascigoment unless a trial of its 
validttv is necessary for his protection against the claim of a nothe r 

(1 iTlflOai T. Ti R. 15 Alt. 883. (3) (1898) I. L. R. 20 All. 326. 

(9) Weekly Notna, 1908, p. 200. 
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person. If the morfegaoe to the plainbiCF*? in fcVte pre'^enfc oa'^a wa*? nob void 
albogethor, bub only voidable ab bhe in^bano^ of the *=on and grand'=on‘>, it 
seem*^ to me extremely doubtful whether bhe defendant appellanbt claim- 
ing unler a cale bv the father alone, which wa*? apparently in itself 
voidable, if not void, can ‘;et up bhe invaliditv of bhe mortgage. The 
language used hv their Tjordships of the Privy Council in the case of 
Balgohini v. Narain Lai, suggests that in their opinion the mortgage by 
the son was voidable only and nob ahsolubaly void. In that view it 
seems to me doubtful whether the defendant appellant who claims under 
bhe father alone is entitled to set up the invalidity of the mortgage. He 
may possibly be regarded as occupying a stronger position than that of a 
transferee from the father alone b^oause he has held possession of the 
property adversely to bhe whole family since 18SS. I need nob consider this 
point, for T feel bound to hold that the appeal should be allowed on another 
ground. The majoritv of the Full Bench in bhe case of Ghanirad^o Singh 
V. afaCa Prasad <: 0 em to have held that a father in a ioinb Hindu family 
governed by the Mibakshara cannot execute a mortgage of the joint family 
property except for family necessity or bo meet an antecedent debt, and 
that the mortgage is in anv other oiroumstanoes invalid even in respaot 
of the father’s share I prefer the opinion of the minority in that case. 
The question is, T understand, being taken up to the Privy Council in ano- 
ther case Meanwhile wo are bound bv the oninien of bhe majority, and 
in accordance therewith I feel bound to hold that [791] the mortgage to 
the plaintiffs conferred no title upon them. If that is so, it follows 
that the defendant appellant is entitled to resict bhe plaintiffs’ suit on bhe 
ground that the mortgage is invalid. For this reason I agree with the 

order n’’Opoc 0 d bv the learned Chief Tustioe. 

By thk Court. “*T he order of the Court is that the appeal is 
allowed, the decree of the lower appellate court is set aside and the decree 

of the court of first instance restored with costs. 

Appeal allowed, 

33 A. 791 ( =11 I. c. 269=8 A. L. J. 938). 

REVISTONAL CIVIB. 

Before Mr. Justice Sir Georgs Knox and Mr. Justice S.aramat Susain. 

Muazzam Alt Shah and anothrr {Judgment-debtors) v. Chunni 

XiATj {Decree-h'^lder).^ 

[19bh June, 1911.) 

Act {Local) No. Ill of 1899 (Court of Wards Act), sections 16, 19 and 49 — Decree on con- 
tract made while a debtor teas ward of Court — Collector not made a party — Exe- 
cutioyi of decree. 

C obtained a deoro® for money agunftt M based upon a oontraob entered into 
by the latter after be had beooaie a wa-d of the Coirt of Wards In oxeoation 
of the decree certain movable prop9rtv belonging to ,11 was attached. Upon 
objeotion taken that a certtfieato that the claim w is notifiel under section i6 
of the Cour^ o' Wards 'ot. 1 S 01 , should be obtained from the Collector, held, 
that the decree ^ bad, inasmuch as the suit and procee dings in execution 
were a fr fcud rpon the court, vn i that is soou isitwis broi’utto thenorice 
of the court thit the judgment-debtor was a w ird of court, the court whou.d 
have of its own inotion then and there made the Colleotoc a p.itty and watiel 
for such defence as the Collector might put forward. 

Cniat. flO I. C. 650.] _ _ - 

• Civil Beviaion No. l3 of lOlQ. 

U) ilOOO) I. Ij. R. 31 All. 170. 
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In thi^ oa^d a deore<^ for money was passed againsfi the defendant in 
a suit on a oonbraot entered into when he was a ward of Court. In eze* 
cution of decree an objeotion was raided to the effect that under section 19 
of the Court of Wards Act, 1899, the decree-holder should apply for a 
O’^rfcidoafce that the claim was notified under section 16. The court below 
(Munsif of Meerut) overruled the objection and directed that execution 
should proceed. 

The judgment-debtor applied in revision to the High Court. 

Mr. A. E. Eyves and Mr. W, Wallach, for the applicants. 

Mr. M. L. Agarawala^ for the opposite party. 

[792] Knox and Karamat Husain, XT.: — One Lala Ohunni Lali 
who is recpondent, has obtained a decree against one Syed Mnazzam All 
Shah, The decree is for money doe upon a contract entered into by the 
said Syed Muazzam Ali Shah after he had become a ward of the court. The 
decree-holder having obtained the decree has tried to execute it by attach- 
ment and sale of the judgment-debtor’s moveable property in a certain 
kothi in the Meerut Cantonment. Objection was taken apparently to 
the effect that under section 19 of the Court of Wards Act (Act III of 
1899), the decree-holder should apply for a certificate from the Collector 
that the claim was notiffed under section 16. 

The Munsif of Meerut held that it was too late to take this objeotion, 
but the learned Munsif appears to have overlooked the fact that the suit 
and prooeedinss in expont’on are a fraud upon the Court. Under sec- 
tion 49 of Act ITT of 1899 this suit should have been brought in the name 
of the Collector in charge of the propertv and nob otherwise. As soon as 
it was brought to the notice of the Court that the judgment-debtor was a 
ward of court, the Court ‘Should have of its own motion then and there 
made the Collector a partv and waited for such defence as the Collector 
might put forward. The learned ooun'^el for the decree-holder suggests 
that the propertv which he was seeking to attach was property not under 
the superintendence of the Court of Wards. It is difficult to conceive the 
exi»tenoo of such propertv ; but in any case, looking to the berms of sec- 
tions 32 and 49 of Act TIT of 1899. we have no hesitation in saving that 
the order of the court below was in error. It is set aside, and the appli- 
cation is allowed with costs in both courts. 

Application allowed. 


38 A. 798 (^11 I. Ci 280=8 A. L. J. BM). 

[793] APPELLATE ClVrii. 

Befcre the Honshu Mr, H. G Biohards, Chief Justice, 

and Mr. Justice Banerfi. 

Phunhan LaIj ANT) OTHKPS (Vef^ndants) n. Abya Ppitri Ntuhi 
SaBHA (PlainUif'* and T^TuSAMMAT SUnABNl AND OTHERS 

(Pro fobm.a Def''nJants).* 

[19th Tune, 1911.] 

giniu OfY/ fn f'ivnur of '* fhe Thnkurii in hit Thahurdtoara *’ — No temple 

or idol inttallrd — Gi7< void for uytrrrtniniv 

• Raonnd Appeal No. SVO of 1910 from a deoreo of B M. Nanavutty, Additional 
Judge of Bareillv, dated the 29th of March, lOlO, modifying a deoroo of Girraj Eiehore 
Datt, Subordinate Judge of Bareilly, dated the 29th of Jane, 1907. 
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toil 

Heldt that a dedioation, not to any pactioular deity whioh was flabsequently jtthb 19 
to be installed in a temple, but to “ the Thakurji in his Thakutdwara,*’ without 
mentioning the partioular Thakurji to whom the pcoperty vas dedioated, was App pr.T.A *ra 
void foe uQoectainty. iihupati Nath Srnnthtttrthu v. Ham Lai Motira ( 1 ), OlVIIi. 
Mohar Singh v. Jdci Stngh (‘i) and Chuturbhoj v. ChaiatjU fd) distinguished. 

[Ref. 73 I. O. jyl=17 D. W. 31=46 Mad. 3U0=19-23 M. W. 111.3 
The facts of this case were as follows : — 

One Hulas Bai executed a deed of endowment on the 30th of May, 

1903, m lespeob of eight shops of his in favour ol Sri Tbakurji, the idol to 
be mstaliea in a house of bis, to whioh the deed of endowment did not 
relate. He appointed himself manager and superintendent of the property. 

Ho was subsequently converted to tbe Arya Samaj creed and gave up the 
idea ol his turning his house into a thakurdwara. Some time later he 
made a gift m lavour of the Arya Samaj of his eight shops and two houses, 
in one ot which ho had originally intended to sot up the idol. Hulas Bai 
had been dispossessed by certain Hindus of the locality in the meanwhile, 
and he brought a suit under section 9 of the Specibo Belief Act for delivery 
ot possession ot the shop and the house. The suit was decreed on the 
I'lth ot July, 1905. He got possession on the l7th August, 1905, and on 
the M7th ol August, 1905, he put up the Arya Samaj in possession. They 
are the plaintitls in the suit. Hulas Bai died on the 11th of December, 1906. 

The plamtitls were dispossessed by tbe defendants, and hence the suit. 

The bubordinato Judge dismissed the olaitn in respect of the shops, buU 
decreed it as to tbe houses. The District Judge held that the house 
was not complete when the idol was installed, and that the idol v^as nob 
insialied hub pub in surreptitiously. He decreed the suit m its entirety, 

[.7«4j Bandit Hamakant Malaviya f.with him Munshi Go/ewi Braaod), 

for the appellants. 

Huiaa Bai could nob revoke the gift after he had once dedicated the 
property. The deed operated even if the installation was not complete. 

Theie was no vagueness about the expression Tbakurji, it always meant 
the god worshipped m the family. Mohar Singh v. Het Singh 
Ohaiarbhuj v. Chaiarju 1,3). bhuyatt J^ath Smrtthittrtha v. Ham Lai 

^^*^^uusbi Jshwar Saran (with him Dr. Satish Chandra Banerji), for 

the respondents. 

Having given up the old faith it became impossible for him to set up 
the Idol. The object of the gift having failed, tho property revetted back 
to the donor. Tudor on Charities, pp. i05, 106. 

B 1 CHABD 8 , C. J., and Banerji, J. — The suit out of whioh this appeal 
has arisen was brought by tho plaintiff, who is the President of the Arya 
Bamaj at Agra, lor possession ot two houses and eight shops, which origi- 
nally belonged to one Hulas Bai. On tbe 30th ot May, 19U3, Hulas Bai 
executed a document by which he made a gift of the eight shops m favour 
of " bri Tbakurji of tho thakurdwara. called after his name, situated in 
Kasha Puranpur.” bubsequently be became a convert to the doctrines of 
the Arya toamaj. On the Ath ot February, 1905, ho made a gift of two 
houses and the shops to the Samaj. He died on the liih ol December, 

1905, and after his death disputes arose about tbe possession ol the pro- 
perty. Finally the piaintitl brought the suit which has given rise to this 
appeal. It has been found that at tbe time of the execution of the docu- 
ment of the 30th May, 1903, no thakurdwara was in existence, and of course 
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there was no Thakurji in the thakurdwara. . It is common ground that 
during bis Jife-time Hulas Bai did not build any thakurdvvara, or temple, 
though, no doubt, he was budding houses with the intention of converting 
one of them into a thakurdwaia, prior to his conversion. The ques- 
tion is, whether, under these circumstances the gift which he made on the 
30th of May, 1903, can operate as a complete and effectual gdt of the eight 
shops and can prevail as against the subsequent document of the 4bh of 
February, 1905. [79S] if the dedication was complete, it is clear that he 

could not revoke it and make another gift. We are of opinion that in the 
present instance the first dedication was not valid. It was not a dedication 
to any particular deity which was subsequently to be installed in a temple. 
It was a dedication to the Thakuriji in his tbakurdwara without mention- 
ing the Thakurji to whom tho property was dedicated. As we have already 
said, there was no Thakurji and no tbakurdwara, therefore the dedication 
was bad on the ground of uncertainty. This case is distinguishable from 
the case of Bhupati Nath SinrilhitiTiha v.Ram Lai Moitra (1). Mohar Singh 
V. Het Singh 12) and Chaiarbhuj v. CtiOiarjit l,3j. In all those cases the 
gift was in favour of the deity named in the deed of dedication and it was 
held that although the image of the deity had not been installed and con- 
secrated, tho endowment was nevertheless valid. We dismiss the appeal 
with costs. 

Appeal dtsmtssed. 
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Before the Eon'bU Mr. B. Q. Bichards, Chief Justice, and Mr. Justice 

Banerji, 


Bbup {Defendant) v. Bam LaIj {Plaintiff.^) 

[20tb June, 1911.] 

Act (Local) No. II of l^^Ol {Agra Teyiancy Act) 95. 1G7— CiWl andHevenue 

Courts— JurisAtetiou — Dispute bcltvccn rival claimants to a tenancy. 

eectiCQ 95 of tho Tenaooy Aot was not intended to apply to the case of dis- 
putes between rival claimants to a tenancy. It was ictoaded to apply to quee- 
tions arising between the landlord on the one side and the tenant on the other. 
Pnwia /acie the Civil Court is the proper court to try all questions, and it is 
only when suits are expressly excluded from its cognizance that its jurisdiction 
is ousted. Kali Charan v. Musammat Uimt U) referred to. 

TFoI 15 I G 33 ; 29 T. G 563 : R®f- 95 All. 11 ; 60 1. C- 613 , 79 I. C-, 367=21 A. D J. 
^<99 ; 78 I. ’c. 1003.] 

This was an appeal under section 10 of tho Lietbors Patent from a 
judgment of Karamat Husain. J. 

The facts of the case are stated in the judgment under appeal, which 
was as follows i—~ 

“ The admitted tacts of tho case are. that Mawaahi was an occupancy tenant and 
that on bis death the names of bifi widow, Musamraat Satupi, and Bhupan, alleged to 
ho the adopted son of Mawasbi, were entered as oocupaccy tenants. Ram Lai applied 
that his nanio bo oDiercd as tho occupacoy tenant for be was tho adopted eon of 
Maw.iBhi. 'the zaminclat was made a iMrty to this applioation and opposed it. The 
Court of pevenue came to the conclusion that Bhupjin was C tf>] the adopted son of 

' 'Appeal No. 27 of l9iL under section 10 of the Letters Patent. 

(1) 11909) I. Ii B. 37 Cal. 128. (3) U911) 1. L. R. 39 All. 263. 

(2) 11910) I. L. B. 32 All, 387. (4) (1910) 7 A. L. J. 668. 


592 



BHUr «. BAM LAI< 


33 AU. 797 


tf.l 


MawaRbi and that be was in posseBsion of tbe bolding. On tbe.Be findings it reject^ 1911 
Bam Lai’s application. Ram Lai then instituted the suit wbiob has given ti^e to this j^nb 20 
appeal, on tbe allegation that be was tbe Hdopted son ‘of Mtwishi, and tb^tbebid . . 

been in joint cultivation of tbe bolding with Mawashi until his death. Ho sought two 

reliota : that it might be declared that he was in lawful’ possession, as tbe heir of 

Muwasbi, over hie occupancy holding, and (*2) that in consequence of the Revenue 
Court’s order the plaintiff be held to be out of possession and possession might t.e gj ^ 798=8 
awarded to him. The suit was resisted by Bhupan, who alleged that he and • ot the * j 
plaintiff was the adopted son of Mawashi ; that bo was in possession as the heir of J ^ 

Mawashi. and that the suit was not cognizable by a Civil.Oourt. ’** 

“ The court of first instance held that the suit was oognizablo by a Civil Court, 
but dismissed it on the ground that the plaintiff was not the adopted son of Mawashi. 

The plaintiff appealed to the lower appellate court, and the last plea in the memoran- 
dum of appeal was that tbe plaintiff was the neatest male collateral of the deceased ; 
was joint with the deceased, and was, theiefore, under the Tenancy Act. entitled to 
succeed Mawashi. The lower appellate court in substance found that the defendant 
was not the adopted son of Mawashi, that the plaintiff, though not the adopted son of 
Mawashi, WHS his nearest collateral, and had been in possession of the occupancy 
holding with Mawashi up to tbe time of the latter’s death. On these findings, he 
lower bppellato court reversed the decree of the court of first instance and gave tbe 
plaintiff a decree lor possession as a tenant without declaring the class of his teuanoy. 

The defendant has preferred the second appeal to this Court, and it is argued by hia 
learned counsel that the lower appellate court was wrong in granting the plaintiff a 
decree for possession as a tenant without specifying the class of the tenancy. In 
support of this contention reliance is placed upon Dort Lai v. i>ardar Stngh OK 

•*ln this case the dispute is between two rival claimants of succession to an occu- 
pancy tenant and the right of the zammdar is in no way in question. Such a case, 
thorefoie, in my opinion, is within the exclusive jurisdiction of a Civil Court, and 
section 95 of the Tenancy Act. or section of the same has no application to tbe 
case before me. Section 95 ot tbe Tenancy Act deals with questions which arise bet- 
ween a landholder and bis tenant, and has nothing to do with a dispute between two 
persons, each of whom claims to be tbe heir ot an ocoupinoy tenant. Section 167 
does in no way oust tbe jurisdiction of tbe Civil Court, when toe dispute is between 
two persons as to their right to succeed to an occupancy holding. That being so, the 
ruling relied on by tbe learned counsel has no application The remarks of tbe lower 
appellate Court towards that end of its juc’gmont, **1 therefore hold that the plaintiff 
IB entitled to possession as a tenant without declaration of his class," in my opinion, 
moan that the lower appellate court's decree entitles the plaintiff to possession of the 
holding against the deleudaut who was a trespasser. It did not establish any relation 
between bim and tbe zammdar. The to.ulb is that tbe appeal fails and is dismissed 

with costs ■■ 

t'397] Mr. Nihal Chanda for the appellants : — 

oivil suit is maintainable. Section 95 of tho Agra Tenancy Act 
read -with section lb7, barred the suit. The landlord is always a necessary 
party to suits of this kind and he had not been impleaded. The judgment 
of tbe Revenue Court, to which tbe plaintiff had at first gone and where 
his suit had been rejected operates res judicata. He relied on iyheo Narain 
V. Parmeshar Hat Ajudhia liai v. Parmeshar Bai (3), Subrani v. 

Bhagwan Khan (4) Kiadar v. Baru Mai (5), Dori Lai v. Sardar 

Sin^h Vl)- 

Dr. Tej Bahadur Saprut for the respondents, was not called upon. 

Richards, C. J., and BaNERJI, J. : — This appeal arises out of a suit 
instituted m a Civil Court for a declaiation of the plaintiff's titlo to a 
certain occupancy holding or in the alternative lor possession. The 
plaintiff’s title was based upon his being tho adopted son of one 
Mawashi, who aumittedly was, prior to his death, the occupancy 
tenant. The defendant was a rival claimant to the tenancy. He also 


(1) (1908) 6 A. L. J. 514. 
l‘i) (1895) 1. L B 18 AU. 270. 
(S) (1896) I. L. R. 18 Ail. 840. 


(4) (1896) I. L. R. 19 All. 101. 
(6) (1902) I. L. R. 24 k]L 168. 
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olaimed to be the adopted son of Mawashi. The court of hrsfa instance 
dismissed the suit holding that the plaintiif had not maae out his adoption. 
The court of hrst appeal agreed witn the hudiug oi the court ul hrst 
instance that the plaintih had not made out the aduptiooi but it lound 
__ that the plaintih rvas a collateral relative ^ho had been joint m 
83 A. 795=8 the cultivation of the holding, that he had oeen in possession, and that 
A. L. 3. 1009 tnerelore his title was superior to that oL the Ueieudaut, and it gave a decree 
=lll.C. 2fa8. jqj- possession against the defendant, wbumit held not to bo the adopted 

son of Alawashi. On second appeal to a Judge oi this Couit the uecision 
oi the court of first appeal was oontirmed. The present appeal has heen 
instituted under the Itoiters Patent. It appears that prior to the institu- 
tion of the present suit an application in the Hevenue Oouit was made by 
the plaintid for mutation ol names. In the course of tho^a proceedings tne 
very same question ol adoption was raised ana considered, with the result 
that the plaintitl was unsuccessful. The L'i argument which has> been ad- 
dressed to us was chietly one ba^ea upon tne cuntention that having regard 
to the provisions ol sections 95 and ibi ol tne Agta Tenancy Act tne suia 
v;as not maintainable in tne Uivii Court, bectiou 95 piuviaos mat at any 
time during the continuance of a tenancy etUt^r t/m lunalwidar or iue 
tenant may sue for a dcciaiatiou as to any ol me matters spocihod lu tne 
section. Clause (a) is tne name anu description ut the tonaut ol the 
holding. Section 167 piovides mat no Civil Court snail take cognizance 
of any suit or application ol tne nature specihed in tne lourth ^scUedule. 
Amongst the suits and applications speciUed m schedule iV are procee- 
dings under section 95. It is argued on behait oi the appellant tuao the 
piamtitl's proper and only couise was an application or suit in tue Hevenue 
Court lor a declaration as to tne name and dosciiption or tne tenant. Xt 
is turtuer argued that the proceedings tuat tooa place lu tue lioveuue 
Court were proceedings ot this very nature, in our opinion section 95 
was not intended to apply to the case ot disputes betweera rivai Claimants 
to a tenancy, it was luienoeci to apply to questions aiising between 
the landlord on the one side ana the tenant on tne utner. truna jaae One 
Civil Court is the proper court to Cry all questions, and it is only 
when suits are ezpiossiy excluded from its cognizance thac its jurisdiction 
is ousted, it ceitainly does not appear to us mat the provisions ol sec- 
tion 95 coupled with tne provuions ol section ioV exciudo the jurisdiction 
of a Civil Court in questions between rival Claimants to tenauoios. Tuo 
very words ot the section itseli in which lO says me “ lanuiuid or tenant " 
may sue, seems to demoustiate tnat tne intention ot the section was to pio- 
vide a tribunal for questions arising oetw'een a lanaioid and tenant, xhe 
section does not provide lor possession, it only provides tor a declaration; 
this also goes to snow that the section contemplated the case ol a landlord 
and a tenant and an existing tenancy. A number ol cases nave been 
cited by the learned counsel on benaU oi the appellant. Many oi tnesy 
oascs were decided on the consti notions oi tne piovisions ol ach Aii 
of ibbi. The provisions ol tuat Act are by uu means tne same as the 
provisions ot the present ienanuy Act. i''iaeticaiiy the same question 
LVyyj arose in the case ol Kau i^Uutan v. ^Uaju.;/w/*a6 Uiint. tij. In a quite 
recent case, namely, T. A. iSo. lo-i ol A'JaO, tne same question in piin- 
cipie arose and was deciUod by oue ol Us ana Air. Justice TUDiiAhlj. The 
only other qutstiou which was urged in the appeal was that tne zumindat 
was a necessary party to the suit luasmuch as ii the ocuupauy teuano had 


U) UyiOl 7 A. D. J. 1)4)8. 
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died leaving no heirs, as defined by seobion 33 of the Tenancy Aofe, the 
tenancy would ho extinguished for the benefit of the zamindar. In our 
opinion there is no force whatever in this contention. It would be quite 
wrong that the zanainnar should be brought into a dispute between rival 
claimants to a tenancy with which he had nothing to do. The zamindar 
is, of course, not bound bv any decree which might result in litigation 
between two rival claimants. In out opinion the decision of our learned 
brother was quite correct, and we dismiss the appeal with costs. 

Appeal dismissed, 

3S A. 799 (=8 A. L. J. 1958=11 I. C. 116). 

FUIiti BENCH. 

Before The Hon*hle Mr. H. G. BicHavdst Ch^ef Justice, Mr. Justice Sir 
George Knox, Mr. .Justice Banerji, Mr. Justiee Karamat Biusaint Mr. 
Justice Tudhall, Mr. Justice Chamier and Mr. Justice Piggott, 

Durga Prasad and ottters (PlaintiffsX v. Hazari Singh. 

{Defendant).* 

[3nd June, and 10th July, 1911.] 

Aet {Loeniy No. TI of 1901 (A<jra Tenancii Act), seetion 501 — Svidenee-^Presufnption — 
Becord of plaintiff's name as co-sharer — Act No. I of 1872 {Indian Evidence Act) 
section 4. 

mid by RiOHARnS. O -T., KARAMAT HUSAlN. TUDBAI,!,, OHAMIRR »Tid PlO- 
OOTT. TJ. Knox. T dfsnc.ntfno)- io a suit loflfcibntod tinder the provtRioaa 
of oba-'ter XT of the -A'Jr' TeoJinov Aot. lOCl, where the plaintiff is rertordei as 
having propri«tarv title eQ»^itliog bira to institute the suit, the Revenue Court is 
not oo'upetent to go v-ehiod the reoot«1, receive evidence and itself try the q'les- 
tiOQOf proprietary title R^rhnn .^fnoh v. Karan Singh (1) followed. Waris AH 
Khan v Parsntam Nnrain (2) overruled. 

fRef • 81 All. 5’iO : 48 AH. 177-18 A. D. J. 1008^59 T. C. R39 : R8 I. 0 9"6=19 A. 
D J 782 : fi4 T. n. 9R4=S0 A. t,. .T. 8 ; 66 I. O. 125 : 44 All. 418-; Diat : 71 I. 0. 
995 ; Pol : 74 T. 0. 914=75 1. 0 668;] 

This was a suit brought under the provisions of chapter XT of the 
Agra Tenancy Aot, 1901, by recorded oo-sharers for profits. [800] The 
court of first instance gave the plaintiffs a decree. The lower appellate 
court rever ed the decree upon two grounls ; first, that the court was not 
bound to presume, under section 301 of the Agra Tenancy Act. that the 
plaintiffs, whose names ware recorded as oo-sharers, had the proprietary 
right entitling them to institute the suit, aod, secondly that the matter 
was res judicata in consequence of the decision of the Revenue Court in 
a previous suit for profits. The plaintiffs appealed to the High Court. At 
the first hearing of this appeal, the following order was made bv the 
Bench, referring to a larger Bench the main question raised in the appeal. 

Richards. C. J., and Banfriee, J. — A question arises in this appeal 
whether in a suit instituted under the provisions of chapter XI of the Agra 
Tenancy Aot, and where the plaintiff is recorded as having a proprietary 
right entitling him to institute the su‘t, it is open to a Revenue Court to 
*go behind bho record and brv the question whether or not the plain‘iff has 
the proprietary title in ro'^pect of which ho is recorded. We think that 
having regard bo the confiiet of authority in this Court on this question it 

• Appoxl No 002 of 1010 from a decree of E. M. Nanavutty. Additional 

Judge of BareiUv, dated the 80th of Apr»l. leio, reverRtag a deoree of Raghuoath Pra- 
■ad, Aasifltaat Oolleofcor, first olasa, of Pilibhit, dated the 59th of September 1909. 

(1) (1903) I. Tj. B. 80 All. 447. (2) (1910) I. L. B. 82 All. 427. 
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is desirable thati the quepfcion should be referred to a larger 
Bench, We accordingly refer the following question, viz, whether in a 
suit instituted under the provisions of chapter XI of the Agra Tenanny 
Act. and where the plaintiff is recorded as having proprietary title entitl- 
ing him to institute the suit, the Revenue Court is competent to go behind 
the record, receive evidence and it=elf try the question of proprietary title. 

Babu Balaram Chandra Mulcarji, for the plaintiffs appellants; 

The sole question in this appeal is the construction of words “shall 
presume in section 201, clause (3) of the Agra Tenancy Act, and whe- 
ther a Revenue Court can go behind a record of proprietary title in the 
revenue papers. The words “shall presume'* are not deGned either in 
the Act itself or in the General Clauses Act. They are deGned in the 
Evidence Act but there is nothing to show that that deGnition applies 
to this Act. The Evidence Act is much older than the Tenancy Act 
The latter did not oxi 't in its present form when that enactment was made. 
The deGnitions contained in one Act are not ordinari’v to be applied 
to another. They have nothing to do with each other, [801] and they 
are nob in pari materia. M. Pandah Gazi v. Jennuddi (1) the deGni- 
tions of the words ‘moveable* and ‘immoveable’ contained in the Registra- 
tion Act wore not given effect to. In Umachurn Baef v. 

Bih^e (‘2) the deGnition of the word *ldkhiraj* in a Local Act was similarly 
not applied. The term ‘shall presume’ denotes a rebuttable presumption 
in the Evidence Act and not a conclusive one, inasmuch as the term 
‘conclusive proof’ is separately deGned and used in that Act, e q. in section 
112. The words ‘conclusive proof’ are nowhere used in the Tenancy Act. 
On the otiicr band, the proviso to clause (3). section 201, itself denotes 
that the procumpbiou is not rebubtahle in a Revenue Court. Clause (3^ is 
very clear. Whenever the Legislature intends the words to mean that 
the presumption in a rebuttable one, it u^es the words ‘unftil the contrary 
is proved,’ as, for instance, in section 44 of the United Provinces Land 
Revenue Act. A rebuttable presii.mption is raised in favour of all revenue 
entries under section 44. Land Revenue Act, and if it were meant to 
rai'-'e the «^ame presumption, clause (3) of section 201 would be superfluous. 
Sections 57 of Act III of 1901 and 108 of Act II of 1901. may be 
compared for a further use of the clause ' until the contrary is proved * 
or ‘until the contrary is shown.’ In clause (31, section 201, the two words 
‘•■ball presume’ stand apart bv themselves without any qualifying clause. 
The legislature certainly could not have intended that they should only 
create a robuttablo presumption in a Revenue Court. The proviso to 
clause (3) leaves no doubt so far as the Revenue Courts are concerned. 
The defendant is required under that proviso to obtain a declaration from 
a Civil Court, inasmuch ns the Revenue Courts cannot go behind the re- 
corded entry. In that ca‘=e, section 177 of the Act would apply. Even 
thou the appellate Court would bo a Revenue Court and a declaration 
from a Civil r’oiirt can make all it", proceedings void. The Legislrtture 
could not have intended that the qnection should be fourht out in the Reve- 
nue Couits, before the As'^i'^tnut Collector and the T)i=trict .Tiideo and possi- 
bly ov- n before the High Court under the pTovi<^o to cprbion 177. and then 
tiiu whole matter should be decided by the decree of a Munsif 1'802] which 
wou i agiin bo '^ubject bo two appoalc. The presumption in the Revenue 
Couits i>; tbcTOlore conclusive and irrebuttable. A fraudulent entry is 
‘^olriom po^-iblo in revenue papers, and if it is effected, it would only be 

(1) (1876) 1. L. R., 4 Grtlc., G65. (2) (1885) I. L. R. 12'Cftlo. 430. 
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SO on aooount of the negligence of the defence ant. The law not only es- 
pre^sly provides for» but it actually enjoins the oorreotions of entries in 
the kh^toatt and it would be a gross default on the part of the defendant if 
he did not choose to contest the entry of the plaintiff’s name in the papers. 

Munshi Govind Prasad for the defendant respondent : — 

The Evidence Act applies to the Ee venue Courts. The latter are as 
much bonnd by it as the Civil Courts. If the words “ shall presume ” be 
taken to denote a conclusive presumption, this construction would conflict 
with the concluding portion of the section, which says that a suit 
can be brought. Section 201 consists really of two portions. Clause 
(1) provides for a suit in the Civil Court, also for a trial by the Kevenue 
Court itself. Clause (2) contains a separate provision. The Legisla- 
ture could not have meant that the Bevenue Court should not adopt 
the procedure under clause (3) also, that is, if the plaintiff is re- 
corded as a proprietor, the Bevenue Court can try the question if it 
chooses, and if he is not recorded, it O'ln also try it or refer the 
plaintiff to a Civil Court. Clause (3) has beeu enacted in order to 
provide for a case where the defendant does not raise the question of pro- 
prietary title. The proviso even then gives him a right of suit in the Civil 
Court. In such a case the plea of res judicata cannot bo raised against 
the defendant in the subsequent civil suit. The plaintiff must prove his 
title prima facie, even if the defendnab be absent. He must produce some 
evidence such as the revenue record, even if the plea is nob raised, and the 
defendant is not there to contest his title. In clause (1) it is expressly stat- 
ed ’’if the defendant pleads that the plaintiff has not such proprietary right. 
Clause (2^ contemplates a dispute of title. Clause (3) contains no such pro- 
vision. "What could happen if the defendant were ahcent ? Section 201 ap- 
plies only when the plaintiff’s title is denied. That is the preamble of the 
cpotion. The proviso to clause f31 does nob apply when the defendant 
[803] enters a plea of title and an issue is raised. The court is bound 
to raise an issue when the defendant pleads title, If that is done, the 
provisions of section 177 apply. If the defendant were hound to see to 
the correctness of the revenue records so far as his rights were concerned, 
it would inflict considerable hardship Clause (3) uses very guarded words. 
Besides, if a judgment were obtained from a Civil Court, the Bevenue 
Court might ignore it. 

Babu Balram Chandra MuJc'rji in reply referred to DU Knntoar v. 
Udni Ram (1), Dhanka v. Umrao Singh (2), Bamvari v. Niadar f3). Durga 
Shankar v. Gur Charan (4). Bhawam Singh v. 7')>lawar Khan (5). Qohindi 
V. Saheb Ram (R), Niaz Ali v. Govind Ram (7) and Bechan Singh v, 
Karan Singh (8). 

Bichards. 0. .1.-— This reference arises out of an appeal in a suit, in 
which a recorded co sharer sued the lamhardar for profits. The appeal 
coming before a Bench consisting of myself and my brother Baker.h, we 
thought it desirable, having regard to the conflict of authority in this 
Court, to refer a question which arises in the appeal for determination by 
a Full Bench. The question is, whether, in a suit like the present, the 


( 1 ) (190R) I. Tj. R. 29 AAl. us. 

(2) (1<^07) I. R ^0 All. 58. 

(S> I. Tj. R. 29 All. 168. 

(4) Weekly Notes, 1906, p. 1. 


at- 68 


(5) (1909) T Ij. B. 31 All. 2.53. 
(fi) (1009) I li. R. 31 All. 257. 
\7) Weekly Notes, 1908. p 187 
(8) (1908) 5 A. L. J. 495. 
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plaintiiEf balng a rdoorded oo>sharer, tshe Revenue Oour^ is oooapebent to go 
behind the record* receive evidence and try the question of proprietary 
title between the parties, or is bound to di«5pos0 of the suit on the assump* 
tion that the plaintiff has the proprietary title in respect of which he is 
recorded. Section 201 of the Agra Tenancy Act is as follows : — • 

“ (1) If in any suit instituted under the provisions of chapter XI, the 
plaintiff is not recorded as having the proprietary right entitling him to 
institute such suit, and the defendant pleads that the plaintiff has not 
such proprietary right, the court shall proceed, mutates mutandiSt as direct- 
ed in section 199. 

“Provided that if the court adopts the procedure allowed by clause (a) 
of sub-section (1) of that section, the plaintiff shall be the party required 
to institute a suit in the Civil Court. 

[ 804 ]“ (2) The provisions of section 200 shall apply, mutatis 
mutandis, to any appeal in such suit. 

“ (3) If the plaintiff is recorded as having such proprietary right, the 


court shall presume that he has it. 

“ But nothing in this sub-section shall affect the right of any person 
to establish by suit in the Civil Court that the plaintiff has not such pro- 
prietary right.’* 

I have never had the least doubt as to the meaning and proper con- 
struction of the section, nor do I see anything wrong with its drafting. 
The Same question exactly arose in the case of Bechan Singh v. Karan 
Singh (1). In that case my hrofchor BanebJI and I both delivered judg- 
ments, and I do not think that I can add very much to what was there 
stated. The quection again came up in the case of Waris Ah Khan v. Par- 
solam Naram (2). A contrary view was taken by the majority of the Bench 
consisting of STANLEY, C. J.. Gripfin and Tui>BATiL, JT. TudbaLL. JJ., 
delivered a dissonting judgment in which I fully concur. At page 440 of the 
report, STANLEY, C. J , quotes the remarks of Lord BROUGHAM in the case 
of Crawford v. Spooner (3) We cannot fish out what possibly may have 
been the intention of the Legislature ; we cannot aid the Legislature’s 
defective phrasing of the Statute ; we cannot add and mend, and by con- 
struction make up deficiencies which are left there. If the Legislature did 
intend that which it has not expressed clearly ; much more if the Legisla- 
ture intended something very different; if the Legislature intended some- 
thing pretty nearly the opposite of what is said, it is not for Judges to 
invent something which they do not meet with in the words of the text 
(aiding th ir construction of the text always, of course, by the context) ; 
it is not for them so to supply a meaning, for, in reality, it would be 
supplying it : the true way in these cases is to take the words as the 
Legislftturo have given thorn, and to take the meaning which the words 
given naturally imply, unless whore the construction of those words is, 
either by the preamble, or by tho context of the words in question, con- 
trolled or altered; and therefore if .any other meaning was intended 

than that which the words purp 'rt plainly to import, then let another 
Act supply that meaning, and supply the defect in the previous Act.” 

It '-eem^ to mo that the context f «^ontion 201 clearly shows that it 
was the intention of the TiOgi'^latuto that the Tlovonue Hourt in the case of 
a recorded co-sharor in the cia-^*^ of suits epocifiod in the section should 
di'^poso of the --'uit in the case of a recorded co- sharer upon the assumption 


(1) (1908) I. Tj. R. 30 All, 447. (3) (lR 4 fO 4 Moo I. A 179. 

(2) U910) 1. L. R. 32‘AU. 427. 
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that hhe plaintiff has the propriefeaiy title in respect ot which he is record- 
ed. The proviso to the section itself shows the limitation of the 
presumption. It is to be reoutted in a separate suit in the Civil Court — 
the court most fitted to try complicated questions of title. If it was 
intended that the B.evenue Court in such cases was to go into evidence to 
rebut the presumptioui X cannot see why the section provided for the 
case of a plaintiff who is not recorded and the case of a plaintiff who is 
recorded. Surely if it was intended that the Revenue Court was to try 
the question of proprietary title in the case of a recorded plaintiff there 
was no reason why the Revenue Court should not constitute itself for the 
purposes of the oa^e of a Civil Court, and that the appeal should not lie 
to the District Judge just as in the case of a plaintiff who is not recorded. 

The reason suggested by Stanley, C. J., does not commend itself to 
me. As 1 pointed out in my judgment in Bechan Singh v. Karan 
Singh, if the true construction of the section be according to the view of 
the majority of the Bench in Waris Ali Kuan v. tarsoiam Narain, if the 
Revenue Court decided in favour of a recorded plaintiff and tried a compli* 
oated question of title, the defendant would be entitled under the proviso 
of the section to re-open the entire case, not by way of appeal but by a 
separate suit. Indeed, if the view of Stanley, C. J., be correct, the 
Revenue Court is the only court which can try the question of proprietary 
title between a recorded plaintiff and a defendant who pleads that the 
plaintiff had not proprietary title. The court has no option, as it has in 
the case of a plaintiff who is not recorded, of sending the parties to the 
Civil Court : it is bound to hear the entire evidence, perhaps for several 
days, and at the end its labours may be completely futile [.SOffJ because 
the unsuccessful defendanii can re-open ttie entire matter in an indepen- 
dent suit in the Civil Court. Nay, further, it seems to me that if the 
unsuccessful defendant in the Revenue Court were even to appeal under 
the provisions of section 177, ho would still have the right to re-open the 
question in a subsequent suit instituted in the Civil Court. 

It seems to me that if the respondent's contention be correct, clause 
(3) is quite superfluous. Stanley, C. J.. says " This argument seems to 
me to have no force. The one Act deals with the law relating to land 
revenue, the other deals with the law relating to agricultural tenancies and 
other matters. It was obviously desirable to provide for the presumption in 
question in section 201 so that the Act should be self-contained." Surely 
if a non-reoorded plaintiff sued a defendant who was recorded, there would 
be a presumption in favour of the recorded defendant, and yet it is 
said that clause (3) was enacted solely for the purpose of stating a 
presumption which would arise in favour of the entry as an entry 
in a public record quite irrespective of sections XX and 57 of the Land 
Revenue Act and sub-section 3 of section 201 of the Tenancy Act 
Why was there more necessity for stating the presumption in the case of a 
recorded plaintiff than in the case of a recorded defendant ? One argument 
put forward against the view which I take is the hardship that might 
arise in oases in which the record is obviously wrong, or in cases in which 
the plaintiff may have fraudulently managed to get his name entered. It 
seems to me that the policy of this Act and the sister Act No. Ill of *1901 
(Land Revenue) was to make the revenue records as valuable as possible 
and to put a premium upon persons who were entitled to have their 
names recorded, taking the necessary steps to have the record of their 
title made. 1 think that if a person entitled to be recorded as proprietor 
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permits A parson who is nob entibled bo be recorded, he has only bimseU 
bo blame if a decree is given against him in the Revenue Court. 

Furthermore, ib mu-^b be remembered that a parson who has proprie- 
tary title and yet is nob recorded is in by no means a disadvantageous 
position. Ho is entitled, not only to sue in the Civil Court for a de- 
claration of his title, but ha can also sue in [807] the Revenue Court not- 
withstanding that he is nob recorded. Having instituted his suit in the 
Revenue Court, that court may either try the question of title itself or 
refer the plaintiff to the Civil Court. In one case he has the question 
di posed of by the Revenue Court with an appeal to the District Judge, in 
tho other ca^e be goes to the Civil Court to try the question, bub limita- 
tion is stayed meantime in respect of his claim for proffts by reason of the 
fact that he has instituted a suit in tho Revenue Court. Is there any just 
reason why a person who is recorded should be placed in a more disad- 
vantageous position than a person who is nob recorded ? 

In very extreme oases where it is clear that there has been some 
mistake in the record, ib would, 1 think, be open bo the Revenue Court bo 
postpone the decision of the case to give the defendant an opportunity 
of making an application in the Revenue Court to have the entry 
corrected. Ib is said that in certain cases the Revenue authorities 
refuse bo amend tho record even after the Civil Court has settled 
the question of proprietary title. I do not think that we ought to 
assume that the Revenue Court would do anything so improper. Ib is 
clear from tho provisions of the Land Revenue Act and the Agra Tenancy 
Act that, a? a general rule, tho Civil Court is the court to decide questions 
of proprietary title. I do nob believe that after the question of proprietary 
title had been established l.y the Civil Court, the Revenue authorities 
would, on a proper application being made to them, refuse to amend their 
records. I have no hesitation in '.aying that in my opinion the Revenue 
Court in tho prosonb '^uib was not competent bo go behind the record, 
receive ovidonoe and try the question of proprietary title, and I think that 
this should be our answer to the reference. 

Knox, J.— The question referred to us for decision is thus stated:— 
“ ■Whether in a suit instituted under the provisions of Chapter XI of the 
Agra Tenancy Act and where the plaintiff is recorded as having proprie- 
tary title entitling him to in^^bibute the suit, the Revenue Court is compet- 
ent to go behind tho record, receive ovidonoe and itself try the question of 

proprio’ary title. ** 

rSOSi As the referring order points out, there is a conflict of autho- 
rity in the decisions of this court. Iw Bochin Singh Karan Singh 
tho inborprebation put upon clause (3) of section 201 of the Agra Tenancy 
Act is that, so far as the Revenue Court is concerned, such court is 
bound bo presume in favour of the plaintiff that he has the right to sue, 
and tho entry of his name shall be regarded as sufficient proof and the 
court shall nob go behind ib in order to determine the question of the 
plaintiff’s proprietary title, the remedy of the defendant being a civil suit. 
On the oblier band, in dohindi v. Saheh Bam (3), in which I was one of 
tho throe Judge-i who decided the ca'^e, ib was virtually held that the 
Revenue Court could go behind the entry and determine tho question of 
tho extent at any rate of the plaintiff’s proprietary right. In that 
case the extent of the plaintiff’s proprietary right was alone in 

^1) (1908) I. L. B. 80 All. 447. (3) (1909) I. ti. R. 91 All. 9B7. 
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quesbion. Again, in Waris Alt Khan v. Parsotam Narain (1) it 
was held by two out of the thiee learned Judges who tried that 
case that the presumption enjoined by clause 3 of section 201 of 
the Agra Tenancy Act was not a conclusive but merely a rebub> 
table presumption. Tnere can be little doubt, it seems to me, as to 
what is the ordinary and natural meaning ol the words which are to be 
found in section 20 1 (3) ot the Agra Tenancy Act. The words *' shall 33 ^ 799=8 
presume*’ are known and well known both to English and Indian Ijaw(*). — q 

Quite apart from the dehnition given of them in the Indian Evidence 
Act of 1872 which cannot be extended to other statutes except by express 
legislation to that effect, they have acquired a teohnioal meaning of their 
own, and unless adequate grounds exist, it must be assumed that they are 
used in this teohnioal meaning (t). 

So far as 1 have been able to gather, both English and Indian Law 
have agreed in dividing presumptions into three classes : — 

(1) conclusive or absolute presumptions of law ; 

( 2 ) rebuttable or prima facie presumptions of law ; 

(3) presumptions of fact. 

[809] The first class are inferences which the law will not allow to 
be contradicted by evidence, the second class are inferences which a Judge 
of fact is bound to draw from any particular evidence unless and until 
they are rebutted by evidence or by soma other presumptions. With the 
third class we are not concerned in the present case. 

Where the legislature, both English and Indian, intend to lay down 
a conclusive presumption of law, the expressions used are “ conclusively 
presume,” *’ conclusive evidence ” or some similar expression. Where, on 
the other hand, they intend to lay down a rebuttable presumption, the 
phrase used is as here “ shall presume” (J). 

There seems to me no reason why, if the Legislature had intended 
that the Revenue Courts should be barred from taking evidence as to pro. 
prietary title in suits under chapter XI, they should not, as they have 
done in section 9, have made clause 1.3) run in this wise : — ” If the plain- 
tiff is recorded as having such proprietary right, the entry shall, so far as 
the Revenue Court is concerned, bo conclusive proof that the plaintiff has 
such right.” 

It is however contended that there are adequate grounds in the 
present case for oonoluding that the ordinary interpretation which attaches 
to the phrase '* uhall presume” does not give the real intention of the 
Legislature. 

In Bechan Singh v. Karan Singh (2), my brother Banerji says 
that the whole context of the section and the policy of the Act lead in his 
opinion to only one conclusion, namely, that the Revenue Court should 
not go behind the entry. In the case of a person whose name is not 
recorded the Act provides that the question of his title shall be tried by 
only one court, namely, either by the Civil or tho Revenue Court which 
may constitute itself a Civil Court, in the case of a plaintiff who has been 
recorded, why should two remedies have been given to his opponent, 
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(t) Maxwell on Statutes, [1906] Seotiou II, and c.i?09 there quoted. 
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namely, a remedy of trial by the Eerenue Court and a suit in the Civil 
Court ? 

[810] If we were considering the language of a carefully considered 
and skiltully drafted Act, this argument would have much weight with 
me. We know, however, by experience that, as my brother BaNERJI 
33 A 799=8 out in Bechan Smijh v. Kara^n bingh that this Act was "not 

A. h* J. 102S drawn up with as much care and precision as ’* it should have been. 

^11 1. C, li'6. Where more than one incuria has crept in, it may well be that the case 

before us is another instance of the full significance of the words used not 
having been fully thought out. 

Practically the same difficulty which faces us now arose in the days 
when Act No. XLIl of 1860 was still on the Statute Book. Act 
No. XIjII of i860, section 1, and after it Act No. XI of 1865, section 13, 
expressly enacted that the Judge of the Small Cause Court shall not 
exercise any civil jurisdiction except under the provisions of the Act. 
We have no such words of express prohibition in Local Act No. II of 
1901 ; all that we have is at the outside a clear intimation that it 
was the policy of the Legislature that questions affecting proprietary 
title should be tried by the Civil Courts only. At the same time the 
difficulty and hardship to the ordinary villager of being sent to the Civil 
Court whenever a question of title was involved was felt and the legal 
fiction invented that a Eovenue Court before which such a question 
was raised could, for the time being, constitute itself as a Civil Court. In 
Act No. XI of 1865, the words of express prohibition do occur and the 
Calcutta High Court bad at a very early date to decide whether Small 
Cause Courts could in the face of the express provision try questions of 
title A Pull Bench of that court in Baghooram Biswas v. Bam- 
ckunder Dooby U). hold that Small Cause Courts have jurisdiction to try 
questions of title which incidontally arise in suits cOKUizable by them. 

Small Cause Courts in these provinces on the strength of this ruling 
continued, so long as Act No. XI of 1865 was on the Statute Book, to 
try Quo-tions of title which arose before them in suits for damages, rent 
and the like Confficbing decisions were, from time to time, passed. The 
judgment of Civil Courts was tbo conclusive judgment as to title. I never 
beard that the procedure caused any serious inconvenience. 

[8111 Bub apart from this, and with groat respeob bo the opinion of 
my learned brother. I am nob at all sure that the framers of the Act had 
nob in their minds procedure akin bo that with which we are familiar in 
the case where a person dispossessed of property disputes the right of the 
decree-holder to be put into possoscion. The execution court investigates 
summarily the matter in dispute, and the party against whom the order 
is passed has a right to institute a suit to establish his right over the 
property, bub, subject to the result of such suit, if any, the order of the 
execution court shall be conclusive. So hero the Eevenue Court may 
have been intended bo decide summarily the issue of proprietary right. 
But the door was left open to any person, the defendant or a third party, 
to establish by suit in the Civil Court that the plaintiff has not such pro- 
prietary right. 

The question why two remedies were given to the defendant in one 
case and not in the other is nob so easy to answer, lb may have been 
that, with all due respect to them, the minds of the framers of the Aot 
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soared above sneh derails. In any ease, they 'would appear to have for- 
gotten when they came to enact section 201 of Act No. II of 1901, 
what they had enacted in section 34, clause 5 of the Land Hevenue 
Act, 1901. There they had laid down that no Revenue Court 
shall entertain a suit or application by the person so succeeding 
or otherwise obtaining possession until such person has made the report 
required by this section, and yet in section 201 of Act No. IT they appa- 
rently authorize Revenue Courts to try the suits of plaintiffs who have 
never made such reports. 

It must not be forgotten that the Revenue Courts are supposed to, 
and as a rule do, deal more swiftly with oases than the Civil Courts do or 
can. Their procedure is summary and intended to be summary. 

I think too much may be made of another argument which has been 
put forward and which found favour in Bschan Sinfjh v. Karan Singht 
that the object of the Legislature was to bring pressure to hear on 
persons entitled to proprietary right'^ to have such rights recorded. It 
is quite true that elaborate provi^^ions are made for the correction and 
preparation of the^e records hut the distance at which they are from 
accuracy may be judged f8123 from an ob^^ervation which I find in the 
report of 1911 on the admini'^trntion of the land records in the United 
Provinoec. At page 4 may be read : — “ In Basti, mutation work continues 
very heavy, hut is kept up to date. The Registrar Kaniingo's cheek dis- 
closed 11,000 errors which were rent'fied.** To hold that tho accuracy of 
a khewat entry in Basti was entitled to the position of an abcolute presump- 
tion of law seems to me to ho a ctep which could hardly have been 
contemplated by the framer^; of the Act in 1901 at a time, when such 
records were still further removed from accuracv. 

I doubt whether the difficultins of effecting mutation are fully 
realized. I listened to arguments which seemed to imply that a proprietor 
armed with a Civil Court decree in his favour had merely to go to the 
Collector and get mutation in his favour effected as easily and swiftly as 
he can, say, in a registration office. 

In this connection the dates contained in Gohindi v. SaJi^h Bam (1) 
are not without interest. 

Gohindi got a decree in her favour from the Civil Court on 
the 8th of October, 1901. She lost no time in applying to the Revenue 
Court, for she put in her application for mutation in pursuance of the 
decree by the 19th of October, 1901. Tfc was not till the 18th of 
November, 1902. that the mutation order was passed, and even then the 
Revenue Court by some error not explained entered her name as proprietor 
over a far larger amount than that which the Civil Court had given her. 
Apparently no one (Registrar Kannngo or other person) in spite of the 
elaborate precautions for correct'on and accuracy, observed the error until 
Gohindi took advantage of it in 1906 to try and get profits for this excess. 
Saheb Ram was innocent of anv fraud or laches, and yet he was on the 
absolute presumption view remanded ^o the Civil Court to bring a suit and 
fight out again the battle that he had fonght out in 1901. This, which 
all but took place in Oobindi v. Sahf'h Bnm, will again take p^ace if we 
hold that the Legislature intended section 201 (clause 3) to be an ahaolute 
presumpt-on s© far as the Revenue Courts are corcerned. 

[813] Fictions of law (and presumptions are such fictions) are not for 
the destruction of but for the supporting of rights. As Lord ManspieTiD 

(1) (1909) I. Ii B. 31 All 267. 
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poinfje^ oufc in Morris v. PHgh (1\ they hold only in respect of the ends 
and purp‘)'?a for which they were invented ; when they are urged to an 
intent and purpose not within the reason and policy of the fiction the 
other party may show the truth. It is because I fear that this fiction may 
(ah^it work ' tron^ilv to the detriment of innocent villagers that I 

am not prepared to hold it if I can find any way of escape. 

This be n« so, I am not prepared to recede from the view I held in 
Oohin H V. Saheh Rom, in which view I had the support of two learned 
Judges whose experience in revenue law and custom was of no mean order. 

It is with the utmost regret and only after long and careful thought 
that T find myself compelled to differ from my learned colleagues and to 
hold that the words “ shall presume *’ in section 201, clause 3, connote a 
rebuttable presumption. 

Banerji, J. — I expressed my views on the question referred to us in 
this case in mv judgment in Bechan Singh v. Karan Singh (2), and I have 
hoard nothing to induce me to alter tbe^e views. I have shown in that 
judgment that the provisions of 'section 201 of the Agra Tenancy Act and 
the language used in it leave no room for doubt that it was the intention 
of the Tjegislature that whore the plaintiff in a ^^uit under chapter XC is 
recorded as having the proprietary right, entitling him to institute the 
suit, the Revenue Court •should not go behind the record. It is true that 
in the section the words “ shall pro-ume ” are used and that those words 
ordinarily mean that the presumption is a rebuttable one. It ^nutit be 
said that the pre'^umption arising from the record of the plaintiff name, 
referred to in the section, is one which can in one case be rebutted, as ip 
the «uit which the section authorizes the defendant to bring in the ^'^'l 
Court, he can rebut the presumption and prove that the record is 
erroneous. In order to give effect to its intention it was not pos'^iblo 
for the TjC'U'^lature to u<=e anv other expression. It could not have 
said that the entry of the plaintiff’s name would be “ 
proof ” of h=s title, because. a'= f have pointed out above, the 1814J 
entry conM be ^noved in the Civil Court to he erroneous. The intention 
of the Tjcgislaturo is, in my opinion, unmistakable. I do not think it is 
correct to ^av that the language of section 201 is praotioally the same 
as that of section 41 or 67 of the Land Revenue Act. Whereas under 
thn^e sections " any person ’* may cue in the Civil Court to establish his 
title, ‘section 201 of the Tenancy Act empowers the “ defendant " alone to 
do so It i^a fundamental principle of interpretation that the intention 
of tho Tjcgiclature chould bo carried into effect unless the language used 
is ench as clearly indicates a different intention. The utmost that can be 
said of tho provicions of section 901 is that the language is not explicit 
and unfiii t O^able. If that is so it is our duty to construe the section in 
such a marncr as to make it harmonize with what appears to be the 
manifest int^ ntion of the Licgiclature. 

T would answer the qtiecttnn roforred bo us in the negative. 

K-\R\M.A*r TlUSMN'.J. — I agree. 

TCPUATiTj. T. -I concur with tho learned Chief Justice. I have 
given rnv op riinn on the point at length in my judgment in the 
case of iVurt! Ali K'uin v. Purno'am Kara n (l), and I *^00 no good reason 
to alter tho opin on that I then formed after hearing full arguments on 
both cidos. No fre'^h argument of any weight has been advanced. It is 

a> 3 TJarr., 1243. (1) (1910) I. L. B. 39 AU. 427. 
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nob ft question of bhe interprebabion of bhe bwo words *'shftll presume/’ bub 
of bhe inberprebabion of bhe whole of olause (3) of seobion 302. I would 
bherefore answer bhe quesblon in bhe negabive. 

Chamier, J. — >1 also am of opinion bhab bhe quesbion referred bo us 
should be answered in bhe negative. I do nob feel bhab I can usefully add 
anybhing bo whab has been said by bhe learned Chief Jusbioe in bhe pre> 
sent case and by TuobaIiIi, J., in the case of Wa'is Ali Khan v. Parsotam 
Narain (1). I agree with bhe reasons given by bhem for answering bhe 
presenb quesbion in bhe negabive. 

PiGGOTT, J. — The quesbion for determination is whether bhe presump- 
tion laid down by olause (3) of seobion 201 of bhe Agra Tenancy Acb is 
conclusive or rebubbable. The argument based on bhe language of bhe 
section itself taken as a whole, seems bo [818] me irresistible. The very 
limited scope of bhe seobion shows bhab the Legislature conceived itself to 
be making special provision for a certain class of oases, and intended the 
provisions of bhe section bo cover all oases of that particular o1a«:s, bhab is 
bo say, suits instituted under bhe provisions of chapter XI of bhe Act. A 
plaintiff instituting a suit under the said chapter must come under one of 
Wo descriptions : either he is recorded as possessing bhe proprietary right 
entitling him to maintain the suit as brought, or he is not. The first 
two clauses of section 201 lay down precisely and completely what bhe 
court is bo do in bhe latter alternative ; one would naturally expect bo 
find in olause (1) equally precise and complete directions to meet the for> 
mer alternative. If bhab olause be read as meaning bhab, if bhe plaintiff is 
recorded as having such proprietary right, the courb shall proceed to dis- 
pose of the suit before it on the presumption that he has it, then the 
alternative is completely and precisely met. There is no need bo say 
anything about the defendant’s pleading that the plaintiff has not such 
right, because bhe fact bhab the plaintiff is recorded is conclusive on the 
point. There is no need to provide for the trying of an issue on the 
point, much less for a decision of such issue in a sense adverse bo bhe 
plaintiff. Accordingly we find that the proviso reserves bo any person 
interested in the matter the right to establish by suit in the Civil Court 
that the plaintiff has nob such proprietary right This proviso pre-sup- 
posos a decision in the suit itself in favour of the plaintiff ; it is in har- 
mony with bhe interpretation I have pub on the words of the olause, and 
is nob fairly to be reconciled with any theory of a rebuttable presumption, 
which might after all result in a decision against the plaintiff on the merits. 

The question then remains whether bhe meaning I have put on the 
words * shall presume that he has it," as used in this particular context, 
is one which they will reasonably bear. A negative opinion on this point 
has been arrived at by those learned Judges of this Court who hold that 
the implication of a rebuttable presumption is inextricably bound up in 
the expression “shall presume" either by reason of bhe definition contain- 
ed in the Indian Evidence Acb, or by reason of their having acquired a 
certain technical significance when used in a legal [816] enactment. The 
definition in the Indian Bvidonoe Acb seems to me irrelevant, the two 
Acts being by different Legislatures, and nob m pari materia. The argu- 
ment from the alleged technical meaning of the words “shall presume “ 
cannot be pressed too far. I venture to say that the words as they stand, 
in their ordinary English signification, no more imply a rebuttable pre- 
sumption than they do an absolute one ; their moaning as used in any 
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paxtfiotLlar enaobmenti mnsb be oonbrolled either by definition or by oon» 
test. If it be admitted that they have most frequently been employed 
in cases where it was clear, from the context or otherwise, that a rebutt- 
able presumption was intended, this would be no sufficient reason for ap- 
proaching the consideration of the context in the particular section now 
before us with any bias of mind against inferences in favour of an opposite 
*^1 ^in^R fairly arising from the wording of the section as a whole. 

=111 C 116 entire controversy seems to mo to turn on the question whether we 

are prepared to say that the words “shall presume,*’ in their ordinary legal 
signification, clearly and necessarily imply, “shall presume until tba con- 
trary is proved,” so that they cannot with propriety be used in any context 
whatsoever, unless with the addition of some such adverb as “conclusively”, 
in order to lay down an irrebuttable presumption. I do not think this 
is a correct view; and in the particular case before us the plain meaning of 
the words to my mind is— “shall proceed to dispose of the suit on the 
presumption.*' It is not true that the court, when so proceeding will 
have nothing left to try ; it will have to go into the whole question of 
accounts between the parties, and may have to determine a number of 
issues relating thereto, but it will do so “ on the presumption that the 
plaintifi has the proprietary right entitling him to sue which stands re- 
corded in his favour in the Revenue Court records.” This being my view 
as to the meaning of the statute we are called on to interpret, I am but 
little concerned to discuss the question as to the intention of the Legis- 
lature in so framing the law, or possible hard oases which may arise there- 
under. I may point out that the real difficulty which faced this court 
in the case of Shawcini Singh v. DilatoO'T Khan (ll, arose from the fact 
that [817] courts concerned bad failed consistently to interpret section 201 
of the Tenancy Act as I hold that it ought to be interpefced. If 
that suit had been decided once and for all ” on the presumption ' that 
the plaintiff had the right which stood recorded in his name, there would 
have been no time for a successful suit by the defendant, while the suit 
under the Tenancy Act remained pending. There will be no hard cases, 
of this particular kind at any rate, if persons who have successfully as- 
serted their title in the Civil Court will take prompt steps to have the 
ervenue records corrected accordingly. Cases of fraud and mistake the 
Revenue Courts may be trusted to deal with themselves : nor would the 
possibility of individual cases of hardship be any good reason for refusing 
to enforce the statute law in accordance with what appears to be its true 
meaning. 

I would therefore hold in reply to this reference that the presumption 
in question is conclusive so far as Revenue Courts trying suits under 
chapter XI of the North Western Provinces Tenancy Act are concerned. 

The case was then laid before the Bench which referred it to Full 
Bench. 

Richards, C. .T., and Baner.h, J. — This appeal arises out of a suit 
for profits brought by tho plaintiffs who are recorded co-sharers. The 
Court of first instance granted them a decree. The lower appellate Court 
reversed the decree on two grounds; first, that the Court was not bound 
to presume under s. 201 of the Agra Tenancy Act, that the plaintiffs, whose 
names were recorded as co sharers, had the proprietary right entitling them 
to institute the suit, and secondly, that the matter was res judicata in 
consequence of a decision of the Revenue Court in a previous suit for 
profits. 
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(1) (1909) 1. Tj. R. 31 AU. p. 253. 
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The first) point) is concluded by bhe decision of the Full Bench to 
which it was referred in this case. According to that ruling the plaintiffs 
being recorded co-sharerst the Revenue Court was bound to presume that 
they had the right which entitled them to bring the suit. 

As to the question of res judioata the decision on which the Court 
below relies was passed before s. 201 of the Agra Tenancy Act was en- 
acted. In view of the provisions of that [8183 seotioni as construedi by 
the Full Bench, the plaintiff is entitled to maintain the suit and no ques- 
tion of res jWicaia can arise. As the court below decided the case on 
those preliminary grounds and did not determine the appeal on the merits, 
we allow the appeal, and setting aside the decree of that court, remand 
the case to it under order XIjT, rule 23 of the Code of Civil Procedure, 
with directions to re-admit it under its original number in bhe register and 

dispose of it on the merits according bo law. Costs here and hitherto will 
follow the event. 

Appeal allowed. 
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APPELLATE CIVIL. 

Before the Hon'ble Mk H. G. Richards, Chief Justice, and Mr. Justice 

Tudball. 


Muhammad Usman (Plaintiff) v. Muhammad Abdud Ghafur 

AND ANOTHER (Defendants).^ 


[3rd July, 1911]. 

Pre-emption^ Muhammadan lato^Demand made ‘^on the premius"— Demand made 
in the ahadi tohich was pari of the premises sold. 

Where a person claiming pre-empbion in respeob of a certain zamindari share 
proved that he had made the demand with witnesses while sitting on his cha~ 
butra in the abadi, which formed part of the premises sold, it was held that the 

demand of pre-emption was a good demand made “on the premises" within 
the meaning of the Muhammadan law. Kulsum Bibi v. Pagir Muhammad Khan 
(1) followed. 

[Diet : 45 All. 990.] 
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This was a suit for pre-empbion of a zamindari share, the claim 
being based on the Muhammadan law. The Court of 6rsb instance 
(Munsif of Muharnmadabad Gohna) dismissed the suit holding that the 
requirements of the Muhammadan law as to the preliminary demands 
had not been complied with. The claimant had in fact made the demand in 
the presence of witnesses as soon as he heard of the sale, while sitting on 
his chabutra in the abadi of the village of which the property sold formed 
part. The plaintiff appealed, but his appeal was dismissed by the District 
Judge on grounds which are stated in the judgment of the High Court 
The plaintiff thereupon appealed to the High Court. 

Maulvi Qhulam Mujtaba, for the appellant. 

Mr. Abdul Baoof, for the respondents. 


Richards, C. J. and Tudbald, J. — This appeal arises out of a suit 
for pre-emption based on Muhammadan law. The [2] property consisted 
of a zamindari share. It is suggested, and it appears to be the ease that 
there has been an imperfeeb partition under which the vendor holds ex 
elusive possession of a certain part of the zamindari. The abadi how 
ever, remains common property of the proprietors of the mahal and there 
can be no doubt that the vendor and the plaintiff are each owners of 
fractional shares in the mahal. The plaintiff alone produced evidence or. 
the question of compliance with the Muhammadan law of demand The 
moment that the news of a sale was received the plaintiff demanded his 
shufa and invoked witnesses. He alleged in the plaint that after this 
notice wa s given to the vendee. The Clourt of first instance decided 

• Becond Ap^al No. 1328 of 1910 from a deotee of Ram a 

Judge of Azamgarh, dated the 26th of September 1910 coofirmint^^V 
Husain, Munsif of Muharnmadabad Gohna, dated the’lQth^of Pebtuar^TgiO 

(1) (1896) I. L. R. 18 All. 298. 


6S1 


1911 
ZVIiY 9. 

A.PPEIiI<ATB 

Civil*. 

34 A. 1-11 

I 0.319=8 
A. L. J. 950. 


89 AU. 3 


ISDIAH HiaH OOtJBT BBPOBTS 


[Vol. 


aeamsfe the plaintiff on the ground that two separate demands were neces- 
sary and that the two demands could nob be combined. The lower appel- 
late Court confirmed the decree of the court of first instance, holding, first 
that the demand with witnesses being made by the plaintiff while sitting 
on his chahutra in the ahadi, could not be deemed a good demand under 
the Muhammadan law ; and. secondly, that there had been ® 

contract of pre-emption entered into between the co-sharers, and that this 
contract must be held once and for all to have abrogated all right of pre- 
emption based on Muhammadan law. and this, notwithstanding that the 
neriod covered by the contract had determined on the expiry of the 
setttemenk. It has not been argued before us that 

could not be combined, and the respondent, as we tbmk rightly, ^as not 
relied on the decision of the lower appellate court that the contract abrogat- 
ed the plaintiffs right under the', Muhammadan law. The 
us has been conBned to whether or not the demand with = 

made on the plaintiffs own ehabutra. can be deemed a 6°°'^ 
demand according to Muhammadan law. Muhammadan law «qaires 

that the second demand shall be in the presence of 

oron the premises. It is quite clear that the dernand was not made 

in the presence either of the vendor or of 

made in the abadi, which undoubtedly w^ part of the 

It is quite true that it was the plaintiff's own chahutra m the 

sense that it was the ehabutra belonging fl) was 

[SI I. .h. of =-w SSf-hS s wLC 3 

held that the demand made in ‘^® according to Muhamma- 

da^LTw ■ "weVnTit i^ossiblo to distinguish the present case from the 
dan ijaw. wo una ii* p fehe demand was actually stand- 

case cited. ^'’® P j,ontended that the demand was nob bona fide 

mg on joint prop >. as a matter [of fact, that the demand was 

and the court beW \^at the liourt arrived at any such find- 

nob bona fide. rnerelv n noting passage from the judgment of the 

flLided the case o1 KuUum Bibi v. Faqir Mahammad Khan 
Bench which ^®f f Iona fide demand if ,t was openly made with 

The deman _ asserting the right to pre-emption. We have already 
the intention . the plaintiff alleged that after the demand had 

stated that as given to the defendant vendee, and this 

been “®^®- "^“td in tL written statement. Under the ciroum- 
aUegation impossible to hold that there was any mala fides about 

^ We think that it must bo hold that the demand was a 
the domana Muhammadan law. The case however, 

deoi^aea upon a preliminay point and must be remanded. We acoord- 
allow the appeal, set aside tbo decrees of both the courts below, 
d'^emand the case to the court of first instance, through the lower 
“ Bllato court, with directions to ro-admit it under its original number 
and debermioo the same according to law. Costs here and heretofore will 

abide tibo result. 


m « 4 . V 


(1) (189G» I. b. U. 18. AW, 998. 
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Beni Bam and others {Defendants), v. Man Singh {Platnitff). 

riofeh July* 1911.] — — 

Hindu law — Mitakahara — Joint Hindu family — Father commuted to the Court of Sea- =li i, C. 668. 
aion~—Ijoan taken for hia defence^Legal necesaity. 

Held that the necessity of raising money to pay for the defence of the head 
of a joint Hindu family committed to the Court of Session on a sejjous 
inal charge -was a valid legal necessity such as would support a ™ 

family property executed by the father and one of his sons for such P^'Pose. 

Cfcotidradao V. Mata Praaad (1). Luchmun Koour .v. Mudaree Lall (2) and 
Duleep Singh v. Sree Kiahoon Panday (8) referred to. 

rPrtl 9R M Ti J 598=16 M D. T. 76=-24 I. O. 856: Rof. 52 1. 0. 784«4 Pat. Tj. J. 

'*653: Sll 65 I 0 668: fo I. C. 8^1-1 Pat Jol 71 T O. 749=21 A L. J. 168 
=45 All. 811: 08 I. O 413=5 Pat. L. T. 135—8 Pat. 260.] 

The facts of this case were a* follows : — 

One Mathura Prasad, the head of a joint Hindu famiW. was com- 

mitbed to the Court of Session on charges under sections 467 ana 471 of 
the Indian Penal Code. In order bo raise funds for his defence, Mathura 
Prasad with one of his sons, Janki Prasad, mortgaged some of the family 
property for the sum of Bs. 2,000. The present suit was to bring the 
mortgaged property to sale for realization of the mortgage debt, at the 
date of suit amounting to Bs. 10.094-14-8. The defendants were Jank. 

Prasad and Beni Bam, sons of Mathura Prasad, and Gaiadhar and Ra] 

Bahadur sons of Tanki Prasad. The court of 6rsb instance (Subordmate 

Judge of* Agra) decreed the claim. The defendants aopealed to the High 

Court where the principal questions raised were whether the deed of 
mortgage was duly executed and registered and whether it could be enforc- 
ed against Beni Bam, Gajadhar and Baj Bahadur. , -n , 

Mr. Hihal Chand (with him Babu Jagtndro Nath Chaudrt) for the 


appelUn^s^^^^^^^ j/otyab Muhammad Abdul Majid (with him Maulvi 

Qhulam Mujtaha), for the respondent. 

CHxVMIER, j. — T his was a suit by the respondent to enforce a mortgage 

deed executed in his favour by Mathura Prasad, and his son Janki Prasad. 

The defendants to the suit were Janki Prasad, Beni Ram another son of 

Mathura Prasad, and Gajadhar and Baj Bahadur, sons by Janki Prasad, 
The principal sum secured by the deed was Bs. 2,000 The claim was for 
[5] B^- 10,094-14-^ and that amount has been decreed. In the court 
below it was contended by the defendants that the provisions of the deed 
relating to interest were unconscionable and should not be enforced. The 
contention was overruled and has nob been repeated here. The only 
questions for decision are whether the deed in suit was duly executed and 
registered, and whether it can be enforced against the appellants, Beni 
Ram, Gajadhar and Raj Bahadur. 

Of the marginal witnesses to the deed, Bhola Nath is dead and Piari 
Lai has disappeared. The two remaining witnesses, Chiddo and Chiranii 
Lai, a brother of Mathura Prasad, did their best bo minimize the effect of 
their testimony, bub both had to admit that the deed was signed by 

• FiMt Appeal No. 15 of 1910 from a decree of Sheo Praead, Subordinate Judge 
of Agra, dated the 6th of October, 1909. 

(1) (1909) I. D. B. 31 All. 176. (3) (1872) 4 N. W. P. H. O, Rep. 83. 

(2) (1850) 5 B. D. A. N. W P. 32'^. 
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Mathura Prasad and 7anki Prasad. Another witness, Jai Bam, whom the 
oourt below has believed, said that Mathura Prasad and Jaaki Prasad 
signed the mortgage deed in his preseaoe ia the Muttra jail, Ghiraaii 
Lai, Brahman, proves the due execution by Mathura Prasad, of a power 
of attorney, authorizing Jankt Prasad to procure the registration of the 
mortgage deed. There can, I think, be no doubt that the mortgage was 
duly executed and registered. 

Mathura Pra«ad had been committed bo the Court of Scs'^ion on 
charges under sections 467 and 47Lofth0 Indian Penal Code, and the 
money was borrowed for the purpose of engaging counsel to defend him at 
the trial. The mortgagee was aware of the purpose for which the money 
was being borrowed. Mathura Prasad was ultimately convicted and 
sentenced to several years’ rigorous imprisonment. The question is. whether 
the mortgage made in these circumstances is binding upon the other mem^ 
bers of the family. According to the Mitakshara one member of a joint 
family may ’effect a gift, mortgage or sale of family property in time of 
distress for family purposes and especially for religious purposes.’ Mathura 
Prasad was the manager of the family property and the mortgage must be 
held to be binding upon the family if it comes within the rule just stated. 

According to the decision of the majority of the Full Bench in 
Chandra'lp.o v. Mata Prasad (1), the mortgagee must make out a [6] case 
of necessity although the persons against whom he is seeking to enforce 
his mortgags are the sons and grandsons of the mortgagor. If we were at 
liberty to adopt the view taken by the minority in that case, the present 
case would be clear enough. As we are bound by the opinions of the 
majority, we have to inquire whether there was legal necessity for the 
loan. Legal necessity is of various kinds and when one gets outside reli- 
gious and other well recognized classes of necessity, there seems to be 
room for considerable difference of opinion as bo whether a given expond- 
ture is a legal necessity or not, although a learned writer on the Hindu law 
has Said that bo any one acquainted with the inner life of Hindu families, 
it will be at once clear whether any particular instance of family ex- 
p'jndibure is proper or not (Bhabtacharyya on the Hindu Joint Family, 
Tagore Law Lectures, 1884-5. p. 488). 

The oases of Mahahir Prasad v. Basdeo Singh (2), Khalil-uURahman 
V. Gohind Pershad (3), Pa.eman Daas v. Bhattu Mahton (4), Durbar 
Khachar v. Khachar Earsur (5). Sumer Singh v. Lila ihar (6|, Nata^iaifyan 
V. Ponnusami (7), McDowell v. Ragava Chetty (8). Erasala Gurunatham 
Chfitty V. Ade-pally Raghavalu ChHiy{^) and Prayag Sahu v. Kasi Sahu tH>), 
which were cited in the arguments, afford little, if any, assistance, for in 
all of them the question was whether a father’s liability originating either 
in the commission of a crime or the breach of a civil duty could be enforced 
against the family property in the hands of his sons or grandsons. In 
all of them the question discussed was whether the debt incurred was 
illegal or immoral. The question of legal necessity was not discuscod in 
any of those cases. On the question of necessity the respondent has 
relied upon the cases of Luohmun Koour v. Mudarec Lall (11) and l>ul‘’ep 
S^ngh V. Sree Ktskoon Panday (12). In the former the Court Pandit 


(II (1?I09) 1. R 31 AU. 1*^6. 

(9) (18S4) 1. L B 6 Ml 234. 

(ft (1R91) 1 L. B. 90 Cal. VQg. 
(4) (1R9T) I. Tj. B. 24 Cal. 672. 

(6) (1908) I. L. B. 89 Bom. 348. 
(6) (1911) I. L. B. 88 All. 472. 


(7) (1S92> T tj. R IS Mad ^ 9 . 

(8) (190ft I. L. R. 27 Miid. 71. 

i9i (1908) ! Ij. U. :5l Mad. 472 

(10) ,1911 11 (\ I, J. 539. 

(11) (1850) 5 S D A N. W. P $27. 

(12) (1873) 4 N. W. P. H. C. Rap. 83. 
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'was of opinion tbata a case of tnusibat or family neoossiby had boon Ull 
establifabed. The facts were that, the head of a Hinou joint tamiiy JOLT 10. 
in had been sent to prison on account of non-payment ol a tine* and ^ pjt.t.a him 
S everal decrees were being executed against him and the property was omL. 

sold m Older to pay ofi the decrees and obtain his release from prison. In ___ 

the latter case a member ot a joint iamUy had been commuted to a 34 k. 8=8 
special commissioner on a charge of daooity. While awaiting trial 
oraer to etiect bis release, he raued money by selling family property and 
purchased his discharge from prison, it being the policy of Government at 
the time to discontinue criminal proceedings against persons who made re- 
stitution to the parties whom they had injured. The Court, while not 
expressing any opinion as to the soundness of the decision m the case of 
Luchmun Koour v. Mudaree haU, held that sufficient necessity had been 
established to warrant the inference of assent to the sale by the minor 
members ol the family. If these oases were rightly decided, there can he 
no doubt that there was legal necessity for the mortgage in the present 
case. I think it is doubtful whether either of these oases would now be 
followed. In one of them the lather had been oonviooed of a criminal 
ohence and sentenced to pay a hne, and in the other the vendor oL the 
piopeity expressly admitted responsibility for a daooity. There is, how- 
ever, a clear distinction between selling or mortgaging property in 
order to obtain the release from ]ail of a member of the family who has 
been shown to be guilty ot a onminal ollenoe and selling or mortgaging 
property in order to raise funas lor the defence of a memoer who has 
been accused in a criminal Court, in the one case the lamiiy bas been 
disgraced and tne release of the oh'ender will not remove that uisgiace. lb 
IS also dosiiabie that an ohender should suffer for bis misoeeas. In the 
other the lamiiy is threatened with disgrace, and the intention is to ward 
it off. According to our system of jurisprudence and practice a man is 
presumed to be innoount until his guilt is established. The question, 
whetner in such a case as this legal necessity exists for raising money 
cannot depend upon the result of the trial. It must be remembered that 
tbe deed m suit is signed not only by Mathura Prasad, who presumably 
knew tuat be was guilty, but also by bis son Janki Prasad, who is not 
Shown to bare had anytnmg to do with the offence, and who was defaoio 
manager ol the lam.iy affairs, while bis father was in the look-up. X 
doubt whether L^i more pressing necessity could exist from the point 
ot view ot membeis ol a Hindu lamiiy than tbe necessity for raising money 
CO delead the head of the family against a serious oriminai oharge. 
in determining whether or not a case of Musibat has been made 
out, one must have regard to the probable intention of the author of the 
rule and to the class tor whom the rule was intended. It is not suggested 
that an excessive amount ot money was raised, and toe plea that the terms 
of the mortgage are unconbOionaDle has been abandoned. I am of opinion 
that the Uouit below was right in holding tnat a ease of necessity has 
been made out. I would dismiss the appeal witn costs. 

Karamat Husain, J. — I agree. 

By tab Court. — T he order of the Court is that appeal be dismissed 

with costs. 


AppkcU dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice Karamat Husain. 

Ghunni Lad and another {Defendants) v. Sita Ram {Plaintiff).^ 

[lObh July, 1911.] 

Suit for dedciratioji Jot invalidity oj at* adopLini^—^Siiii dismissed as time barred^ 
■Plaintiff debarred from obtaining a decree for possession on titlB. 

When tho eotfeing apide of an adoption is essential to the granting of a decree 
for possession of luimovable pcopeity, tho fact that a suit to not aside the adop- 
tion has become tune- barred is a bar to the granting of a decree for possession 
on ticie.^ Lachmun Lai Chowdhri v. Kanhaya Lai Mowar {\) referred to. 
Namu Singh v. Quiab Singh (2), and Chandauia v, Salig Bam (8) diatingnished. 

tfiel. 75 1. 0. 14=20 A. D. J. 814=45 All l.J 

The facBs ol this oaso wore as follows 

Ou the death ot one Musammat Magbi Bai, widow of one Banke Das, 
tho deienuant, Ghunni Lai, ulaiming to bo the adopted son of Banke Das, 
ODtuiuud entry ol his name in piaoo ot that of Maghi 13ai. He thereafter 
Suld a poiOiou ol tho property. Thoreupou tho plaintiff, Sita Ram, brought 
a 5>uii lor a u^olaration that Ohunui Lai was not an adopted son ; that 
tho taio-uooa exeeuted by him was null aud void, and for possession 
of oiie pioporiy on Cue ground ol the plaintitl being the next reversioner. 
He ui o placed lor an aileiuative roiiel that in tho event of its 
boiiig louhd that Ghuuui Lai wa.^ the adopted son and the sale^deed 
v>at vajio, liic piaiiitill might bo givcu a ueoiec lor piO'emption. The bub> 
0 [aiua>>o Juoge hoiU that the claim lov a occlaration was time- barred and 
that, uiioLcioiCi the auuptiou could not be questioned, anu gave a decree 
for pic-cmptioh. The piaintiU appealed. The defendant Chuuni Lai and 
hia vo^deu Died oius^-objoctioos against toe decree lor pre-emption. The 
Dinti.co uudge held ihao tno alleged auoption, buing that ui a sister’s son, 
wa^ iuva.uu ; that iho Claim lor a ueciuiution was time-haned ; that the 
deciaiation was not essential to the gianting oi a decree lor possession, 
and obau tho oiaim lor possession was within time. He dismissed the 
oiaihi lur a ueoiaiation ; oocieed the claim for possession, and dismissed 
the ciuss-oojcctionp. Tho defendants appealed to the High Court against 
the necieo lor po&seSbion. The appeal was heard by KaRAMAT HDSAIN 
J., wno subsequently reteired it to a Bench of two Judges. 

Munshi Jang Bahadur Lait for the appellants : — 

The court having distinctly dismissed the prayer for a declaration 
could not at the same time give a decree tor possession. The dismissal of 
the prayer lor a declaration amounted to this, that as between the parties 
the adoption was valid and could not be questioned. As a consequence of 
this, no decree lor possession could have been given. The plaintill did 
not appeal tiom that part of the decree which disallowed the declaration, 
and It nas become Uual. The claim lor possession must, therefore, neoes> 
sanly fail. 


*Sccoud appeal No. 326 ol 1U09, from a dooroo of F. 3. Tabor, Diatriot Judge of 
Duoda, dated the Ibth of January, l‘J0'J. niodifyiug a decree of Aob&l Bihari, Subot- 
dicavo judge of Banda, dated the 12tb of November, 1908. 

(1> UB91) 1. L. R. 22 Oal. 609. (B) ^1903) I. L. B. 26 All, 40. 

(1895; 1. L- B. 17 All. X67. 
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Hamilton ;S Babu Durga 
Ohatan Banerjx, with him), for the respondent ;— 

^ Although the prayer for a deolaration is time barred, yet as the suit 
IS for possession as well the period is 12 years ; article 141. and not article 

118, governs the case ;A^a«fcttSinj;fcv.G4tZa6Si7ij/;t (1). The effect of 

dismissal of the prayer for deolaration is not to make the adoption valid. 
Ihe only result is that I cannot get that relief. The smaller relief of 
declaration which was open to me is now time-barred, and 1 cannot get it. 
But I arn entitled to a larger relief, namely, possession. It was not on the 
merits that the suit for declaration was dismissed. On the contrary, the 
finding of the lower appellate court is that the [10] adoption, if it took 
place, was invalia. The claim was dismissed on a point of limitation. If 
a Widow makes an adoption, but retains possession herself, and the rever- 
sioner brings a suit, after six years have expired, for a deolaration of the 
invalidity of the adoption, he being not then entitled to sue for possession 
as well, and the court holds that the adoption is invalid, but dismisses 
the suit on the ground of limitation, can he not. afterwards, sue for and 
obtain possession? The dismissal of a suit on the ground limitation does 
not m^n that all the issues m the case are found and decided against the 
plaintiff. A declaration is not a condition precedent for a decree for nosses- 
siOD This is laid down in I. L. R. 17 All. cited above, and in Bain Chandra 

V tSxngh (2), Chandania v. Salig Bam {'d). Basdto ^ 

Gopai W, Ghandharap binyh v. Lachman Stngh (5) and Jagannath 
Prasad Gupta v. Bunjtt Smgh v6). 

Muusni Jang Bahaour Lai, in reply ; 

^ Although It might have been unnecessary for the plaintiff to sue for a 
deciaration, still m this case he chose to ask distinctly and seiarately for 
that relief ^bat was dismissed, and that part of the decree was allowed^ 
to become fanal. The plaintiff must take the consequence^ Jn none of 
the cases cited on the other side was there a decree disallowing a deolara- 
tiOD. Tjo oaso of Matka'jun v. Narhari (7) supports mo 

Knox and Karamat Husain, JJ. Kakamat Husain, J , by his 
order, dated the 8tb of March, 1911, referred this appeal to a Bench of two 

property m dispute died 

about 1893 His widow, Magbi, took possession of the property, and 
adopted Chunni Hal to her husband in 1900. After her death in that 
year, Chunni Lai on the 10th of December, 1900. applied for mutation of 
names in his favour, and Narain. father of the plaintiff, objected His 
objection was disallowed and the name of Chunni Lai was entered in 
April, 1901. 

Chunni Lai, on the 25 of June, 1907, sold a portion of the nronertv to 

Mata Dm. The plaintiff, on the 25th of June. [ 11 ] 1908, brought an 

aobion against Mata Dm and Chunni Lai. He sought three reliefs (1) a 
declaration that the adoption of Chunni Lai was myalid (2) recovery of 

. ' ^ t 4 ■ A A- possession by richfc of 

pre-emption. The court of farst mstanoe dismissed the suit for deolaration 
and possession and decreed thafc for pre-emption ‘•lauiuu 

The plaintiff, appealed and the defendants filed obieeHnT.^ 

order XLI, rule 22. The lower appellate court came to hWA 

that the adoption was invalid, but that the suit being one for possession 


(1) (1895) I. L. R. 17 All. 167. 

(2) (1899) 1. li. B. 27 Cal. 242 (264). 
(8) (1908) 1. li. B. AU. 40. 

(i) (1886) I. Xi. B. 8 AU. 644. 


(5) (1888) I. Tj. B. 10 ail 485 
6) (1897) I.L. B. 25ctl 35A 
(7) (1900) I. li. B. 26, Bom. 887 (860) 
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^as not barred by time. It gave the plaintiff a oecree in the following 
teruLis.. — “ ihe decieo ot the lov\t;r court, dated tUo liitU NovenjOei, 1908, 
be inodibed auU the claiiu be deciocd in part witn piopurtionate costs, tue 
Oiaiin lor dtCiaiatiou be di^niisscil and tne ciaiin tor possession ol the 
piuperty be decreed with piopoitiouato costs. Tno lospoudents objection 
bo ui^LUissed with costs. ” 'luo dclondauts come to this Court in second 
appeal, and it is urged by their learned vakii that the result ot the 
dismissal ot the plaintiff’s claim lor a declaration that the adoption of 
Chuuni Cal is iiivaiid is that, so far as the plaintiff is concerned, Ghunni 
Lai's adoption cannot be questioned, and that his suit, tbeielore, for 
possession must fail. The learned vakil lor tUe respondent argues that the 
lower appellate court in its judgment has found the adoption to be invalid, 
that the dismissal of the plaintiff's suit for a declaration ot the invalidity 
of the adoption on the ground ol limitation does not make the adoption 
valid, ana that in a suit for possession on title a couit may ffno auaoopCion 
to be invalid, although a suit lor the invalidity of the auoptiou maybe 
barred by time, in support ol his contention he relers to ISuifiii c^tugh, 
v. OuUb Stnyh U) anti C/icintiu^ua v. tiam (li) and says that not- 

wilh-tanding the dismissal ot the claim lor a declaiation that the adoption 
was invalid, a deciea lor possession on title could be given, in n^ne of 
the TUimgs reterred to by tne learned vakii for the respondent had the 
suit ior a declaration oi the invalidity oi the adoption been dismissed, and 
those ruhugs are, theietore, di-tiuguishabie Irom the case betore us. ihe 
dismissal ot the piamtiti’s suit tor the declaration that the adoption was 

invalid piecludes him L12J 

ana without establishing that the adoption is in\ahd, he cannot establish 
bis title to possession. His suit for possession must theietore ail. it 
the avo.dance of a juristic act is essont.ai for the completion ot a plaintiff s 
title tor possession and the suit tor such avoidance is time-barred, it is 
difficult to see how a suit tor po^-soSMon on b.tie can succeed, and the 
remai ks ot thuir Lordships of the Fnvy Council lu jUuckmaii Lut Chowdfin 
V. Kunhaija Lul Mowar C>) li*vour that viow ; but as tue tiend ot authority 
in this Court is the other way and as it is unnecessary to discuss that 
point ID the present appeal, we reft am Irom entering into that question. 

For the above reasons we allow the appeal, dismiss the piaintifi s 
claim tor possession, and direct the lower appuiiato court to tiy the follow- 
ing issues with reference to the suit of the piainiifl lor pre-emption. 

fi) is the plaintiff entitleu to pre-emption on the basis of the wajtb’ 

(2) If he is, what is the pi ice paid by Mata Din tor the property 

claimed ? ,,,,,,, j r .. 

Additional evidence may be received. Ton days will be allowed lor 

objections. , 

Mr. for the lespondenb, admits that findings have been return* 

ed to both the above points by the lower appellate court and that ho 
accepts those findings. 

Upon thove bnumgs we decree the plaintiff’s claim tor pre-emption 
and diiect that if be pay K^. 160 on or before the 10t,b oay ol October, 
19ii, a decree bo issued in his lavour. It the amount be not so paid, bb« 
suit will stand dismissed with costs in all courts. The appellants will get 

the costs of this appeal. 

Av veal aeGresa. 



(l) (1B95) I. D. B. 17 All. 167. 
(1908) 1. L. B. 26 All. 40. 
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[13] APPEfjIiATB CIVIti. 

Before Mr. Ju-.tiee Sir George Knox ani Mr. Juttioe Karamat Buiiin. 

JlWAN Bam < Defend ani^ v. Tovnr Singh (Plaintiff) * 

[loth .Tulv, 1911.] 

iudo^em inanaopem 

ttnn .r g^eUnyi lO^Pr^f emnttGn — Wnjth^tiUars^Ctistnm or contract ^ PnrtUrnn nf 
village— No new wajib ul-ars framed— *^Ilissadar deh Construction of dnlument 

''“t li® ot the T.efcters Patent from the 

8a^e^ect^i(^^ differed from hia oolleagae in an appa.^1 under the 

The waiih-ul-arz of an undivided vilUce gave a right of pre-emption first to 
drh). SubsequenMy the village was divided by perfect partition into two mahals 

in°onr«Tf», pre-emption hv the oo-sharers 

mahal to*a*fi^trang''e'j*— ^ property situated in another 

iJpM. that the right might be enforced notwithstanding the partition. The 
meaning of the words deh and mnhnl diRoussod by KMtAMAT HUSMN, J 

Dalnanjan Singh y. Kalka Singh fl) and Dori v Jtwon Ram (2) referred to 

CBef 17 C. W. N. 308 =17 0. L. J. 203=18 I C. 258 -Appeal under Letters P..tent.] 

The fack<? of thiQ ca«e were a<5 follows : 

Tho recpondenh brought a suit for pre-emption in respeet of the sale 
of a certain property in a village, basing his claim on the custom prevail 
ing in the village. At the time when the wajib-ul-arz was prepared there 

onemahalin the village. This wajib-uI-arz bore the date of 
1272 Fasli. Suhseauently the vill-age was divided into two mahals. hut no 
fresh waiih-ul-arz was prepared. The pre-eraptor in the present ease was 
a sharer in one mahal and the property sought to be pre-empted was 
sitnafted in the of hor. 

The defence to the cuit wa*: that no ou*:tom of pro-emvttion exi^^ted and 

that further by rea'^on of the partition the pre-ompbor had lost all right 
to pre-empt. ^ 

The fir'^t two conrt*^ held that the wajih ul-arz recorded a custom and 

that the plaintiff could pre-empt, inasmuch as the subsequent partition 
did not affect his pre-emptive rights, ^ 

A second appeal was prefesrod to the High Court and was hoard bv a 
Judge sitting singly. Ho held that the nlantiff had lost his right bv rL 
son of the partitioo and dismissed the snit. From this decision an anneal 
was proferred under section 10 of TU] the Fetters Patent and was heard 
by a bench of two Judges, consisting of STSNr.F,Y, C J andBiNFRITT 
The two Tiidges differed in opinion the Chief .Tust-ce holding that' hh« 
partition did not affect the right of the plaintiff, while Banrr.ti I’wa 
of opinion that the pre-emntor had lost Ivs right hv reason of the nartit;.,„ 
The jud aments are reported in T. F. B 32 All 265 fs v Dori ^ T 

Bam). The decision of the Chief .Tustice prevailed, and an annoal’Tl 
again preferred under section 10 of the Fetters Patent. PPsal was 

Charan Banerj, (with him Babu Girdhari Lai Agar- 
No appeal lay. Under the Civil Procedure Colo the opinion of the 

Judge aoreein^w^th thej^ower c ourt preva led, and by secti m 27 o° the 

' Aptnal No. IS of 1010 under eeotion.lo of the Lettera^Sit^^I 
(1) (1S.9) I. L. F. 22 All. I. ,1910, I. L. 39 n,, “‘ss 
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Ijetifcers Pafjenfj bhe opinion ot bhe senior Judge was given preferanoe. From 
such a decision passed in an appeal under the Defebers Pafcenb, bhe Letters 
Patent gave no further right ot appeal. That right was oonaned to appeals 
from a decision of a single Judge or from bhe decision of a bench when 
the Judges constituting it differ. A right to appeal under the oi^oums- 
tances was not given and a right to appeal must be given by statute. The 
Judges trying the case in appeal might again differ, then a third appeal 
under the Letters Patent would have to be brought. The law oould not 
have contemplated that. So far as this country was concerned, a decision 
of the senior Judge of a bench bearing an appeal under the Letters Patent 

Babu SiJai Prasad G?tosh (with him Babu Jogindra Nath Mukerji\ 
for the appellant ! — , . t a u 

The section only said that the decision of the senior Judp would 
prevail for the purposes of that appeal, not that it would be * 

decision of Judges in an appeal under the Letters Patent was the decision 
of a 'Oiviston Bench. It came under the second class oontemplated by 

•section 10 of the Letters Patent. The Chief -{Ilf 'C® ^ 

Sion Benches un-lev section 13 of the Charter Act. If there is a ^ fferenoe 

between the .Tuages. an appeal lies under the Letters Patent. “ 
otheTwi=e. the result mieht he that a single Judga of the High Court 

could overrule two or more Judges. 

nsi Knox and Karamat Husain, JJ. A preliminary objeotion 

has been raised to the bearing of this appeal to the 

lies The case before us came originally in second appeal before “ 

of this Court sitting alone. From his judgment an appeal was hied 

under =eetion 10 of the Letters Patent and was heard '’V of 

this Court The two .Tudges were equally divided in opinion, and- “S 
provided in the Letters Patent, the opinion of the senior Judge prevaile . 
From this opinion of the senior Judge, an appeal has again been filed. 
J 10 of ^he Letters Patent is cited as authority for filing this appeal. 

cr .'oM .Vi ~ r“«vc.‘'LTr,£ fflS 

before us and no such case appears to have arisen before any of the Hign 
Poiirts in India We have not been able to find any case exaotly in point. 
We are therefore, thrown back upon the words as contained m section 10. 

Omitting for the time being snob words of the 

unon tlie case before ns, that section will run as follow^— And we do 
fimther ordain that an appeal shall lie to the said High Court 
iudemont of ono Judge of the =aid High Court, and that an appeal shall 
il=o" lie to the said High Court from the judgment of one Judge of any 
?!i^vision Court wherever such Judges are equally divided in opinion^ 
The words stand unlimited and give an unlimited right of appeal wti®^®^®^ 
there mav oeeur a iudgment ot t vo -Judges of this Court, when these 

-uoum .5.. Hi.b c..,. - ; 

S.S riVit, r irL-ir 

vested in this Court in such manner as may tlia 

oLvenient for the due administration ot justice 

^^es of this Court, The only rule that hears upon the P^®^®“‘ 

nile 4, read with rule Land that provides ‘^at every case other 

case contained in rule 1. and rule 1 does not provide for such a oas 
oL before us, shall he heard and dis,»sed ofibv a Bench ot two .Judge-. 

The proliminary objeefeion therefore fails. 
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The o»se was thereupon argued on merits and judgment reserved. 

[16] The following judgments were delivered : — J Oi*T 1 0. 

Knox, J. — I would dismiss this appeal. It arises out of a suit 
pre-eoipuion based upon custom as contained in the wajib-ui- oiyu^ 

%tz. The wajib^uUarz under which the right is olaimed is a wajib-uharz 
prepared under and in accordance with the provisions of Regulation ^ 

of 1822. According to the Regulation that wajib-ul-arz is C, 805 

evidence of the custom recorded in it unless and until it has been formwly 
altered.* It shall be shown by the result of a full investigation in a 
regular suit that the proceeding or record of the Collector was erroneous 
or incomplete. No evidence has been given by the defendant. I have 
therefore, to see what is the true construction to be placed upon its 
guage. The terms of it will be found fully set out at pago 282, I. Ij. R., 
volume 32. As I read them they record a custom whereby a person hold- 
ing a share in the deh of Dharera has a right of pre-emption over and 
above a stranger. This is what I understand the villagers of Dharera 
intended and what they understood and what the Setbement Officer found 
to be the custom. The stranger was to be kept out so long as any one 
who held any part or lot in the deh was prepared to pre-empt. 

I would therefore dismiss the appeal with costs. 

Karamat Husain, J.— Certain property in the village Dharera was 
sold and a suit for pre-emption on the basis of the wajib-ul-arz of 1272 
Fasli brought. The berms of the wajib-ul-arz are ; — 

•‘Acat kisi hiaaadar ko haqiyat apni bai \va rehan aut murtahin ko tebaa dat 
tehan karna ho to bawaqt iotiqal ke laz»m hoga ki pahle apoa hiaeadat karib ko aur 
d-«r8Utat inkat uake duare hiasidot deh ko khabit dekat baqimat wajib bai wa rehan 

kare." 

[If any hissadar (sharer) has to sell or mortgage his haqiyat (interest) 
and if any mortgagee has to sub-mortgage it, be at the time of the transfer 
must give information first to his near hissadar and in case of his refusal 
(bo buy) bo other hissadar deh (sharer in the village) and then sell or 
mortgage it (to others) for a proper price.] 

The village afterwards was divided into several mahals for which no 
now wajib-ul-arz was framed. The property sold was [17] situate in one 
mahal and the pre-emptor had a share in another mahaJ. A single Judge 
of this Court held that a perfect partition pub an end to the right of pre- 
emption in re-pect of the property situate in a diflerent mahal and the 
Full Bench case of Dalganjan Singh v. Kalka Singh (1) applied. He 
therefore dismissed the pre-emptor*s claim. On appeal, the learned 
Judges who heard the appeal took different views. StaNUEY, C. J., held 
that the plaintiff was entitled to pre-empt notwithstanding the partition, 
and that the words hissa^^ar deh, as used in this wajib-ul-arz, meant a 
sharer m the village. Banerji, J., came to the conclusion that the plain- 
tiff could nob pre-empt after the partition of the village, as although be 
was a sharer in the village, he was nob a co-sbarer of the vendor, and 
that the words hissadar deh, as used in the wajib-ul-arz meant a co- 
sharer of the undivided village for which the wajib-ul-arz had been pre- 
pared. See Dori v. Jtwan Bam (2). Hence this appeal. It has been 
expressly laid down in the Full Bench case of Dalganjan Singh that, where 
on the peifect partition of a mahal under the North-'Western Provinces 

• Sea BegulatioB VII, 18‘i2, and lUiuraji Dtibain v. Pahaiwan Bhugat, I. L. R. 

38 All. 196. 


(1) (1099) I. Ii. R. 22 All. 1. 


(2) (1910) 1. Jj. R. 32 All. 266. 
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IQlt Land R 0 V 6 DU 0 Aob| 1873i no now wajib-ul-arz has boon ftamod for any of 
Judy lO. tho now mahalSi the question whobhar or how far a oontraob or a oustom 

A.FPBDD 4 TB pro-ompbiOD recorded in the wajib-nl-arz of the undivided tnabal is still 
Civil. force, or who is entitled to claim the benefit of it, is nob capable of any 

absoluCe or invariable answer.” This shows that the mere fact that the 

3ft A. 13=8 words yiissadaran have been construed to mean “ co-sharers in the 
=il'i c undivided village,” is no reason for holding that the words ” hissa lar deh*’ 

In the present case also mean a oo-sharer in the undivided mabal and not 
a sharer in the deh, i.e., village. 

Again, in interpreting a wajib-ul-arz according to the ruling in the 
case of DOilganjan Singh '* no general oonsideraticns are of any value. 
In every case we must place ourselves as nearly as possible in the position 
of the parties and have regard to surrounding ciroumsbanoes.” These 
remarks imply that the learned Judges who decided Dalganjan Singh v. 
Ealka Singh (.1) on placing themselves as nearly as possible in the posi- 
tion of the parties to the wajib-ul-arz and considering the surrounding 
[18J circumstances came to the conclusion that by using the words 
hassadaran deh ” the framer of the wajib*ul arz Intended to confer the 
right of pre-emption on the co-sharers of the undivided deh meaning 
thereby the undivided mahal. It must be taken for granted bhad in the 
oa>e such surtounding oiroum'^tances did exist as forced the learned Judges 
to come bo that conclasion. It remains to be seen if in the case before us 


the circumstances are such as to make us conclude that the right of pre- 
emptiou is intended lor i he oo-sbarers of the undivided deh as one mahal. 
Deh is a Hindi word and means a definite area of agricultural holdings 
with bouses upon, and is thus a physical unit. Mahal is a corruption of 
an Arabic word and is a legal term meaning '* any local area held under 
separate en. agement for the payment of the land revenue.” D h and 
mahal are two distinct oonoeptions. In one deh there may be several 
makals and in one mahal there may be several dehs or portions of them, 
It, however, sometimes happens that a definite area of land is one deh 
and also one mahal. This is a pure aocident and must not lead to the 
erroneous notion that when the berms '* deh and ” mahal ” may be 
prodicabod of one and the same area of land they became synonymous. 
When the wajib-ul-arz of the village Dharera was framed in 127*2 Fasli, 
it was one deh and also one mahal. lb was called a deh from the physical 
point of view and a mahal from the fiscal stand-point. The meaning of 
a ” hissadar in the dts^f- of Dharera ” is quite distinct from the meaning 
of ” a htssa<lar in the mahal of Dharera.” The plain and natural meaning 
conveyed by the former is ” a sharer in the physical entity called Dharera” 
without any notion of his liability to the payment of revenue ; while the 
natural and ordinary meaning of the latter is ” a oo-sharer in the mahal 
of Dharera who is a member of the oo-paroenary body jointly and severally 
responsible for the revenue of the mahal". 

There being a vast distinction between the word ” deh " and the word 
mahaf” the plain meaning of a " htssad ir deh " in the wajib ul-arz 
wo have to construe is ” a sharer in the village Dharera,” and 
bh-ro are no surrounding ciroumsbanoes to lead me to infer that the 
intention of the framers of the wajib-ul-arz in question was to mean 
by those words ” a oo sharer in the undivided [lUj mahal of Dharera.” 
Had they any such intention, they would have used the expression 
“ hissadar mahal ” instead of '"hissadar deh." Moreover, the distino- 
bioD sought to bo drawn between a ” h i s-adar deh" and a “ htssadar 

ID (I899j I.L. R. 22 All. 1 
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mahnl *' is too fine for the mental calibre of the class of people to 
^hioh the ordinary framers of v?aib-ul-arzes belong. Again, in the 
wajib^nharz before us there are indications which go to show that a 
**htssadar deh ” means ** a sharer in the village ” and not a co-sharer in 
the undivided mahal/* One is that the framers are etabing a custom 
which exists in the “ village ** and not in the mahal.** Another is that 
they use the word “ hissadar** in the singular number, showing thereby a 
complete absence of the idea of the co-parcenary body from their minds. 
The existence of the expression, “ As to the rights of co sharers among 
themselves based on custom or agreement,*' in the wajib-ul-arz in Dal- 
ganjan Stngh's case might have been one of the surrounding circumstances 
which led the Chief Justice to hold that “ deh ” in that wajib-ul-arz meant 
“wiahal.” There is nothing in the case before us to show that the word 
**hissadar'‘ in the beginning of the pre-emption clause means *‘a co-sharer 
in the undivided mahal of Dbarera '* to make me infer that that word in 
the expression “ hissadar deh ” also means " a co sharer in the undivided 
mahal of Dharera." The natural meaning of the pre-emption clause in 
the case before us to my mind is that at the time framing the wajib-ul- 
arz there existed a custom whereby a sharer in the village was entitled 
to pre-empt. The fact that he at that time was also a co-sharer in the 
undivided mahal of Dbarera was a mere accident and not the differentia 
on which the existence of the right of pre-emption depends. It is admitted 
in Dalganjan Singh’s case thit persons other than co-sbarers in an undi- 
vided mahal can have the right of pre-emption after a perfect partition, 
and that being the case to be a co-sharer in an undivided mahal, cannot 
be an essential of the right of pre-emption. For the above reasons 1 bold 
that the plaintiffs, on the right interpretation of the wajib-ul-arz of 1272 
Fasli, notwithstanding a perfect partition, are, as sharers in the village, 
entitled to pre-empt. The result is that I would dismiss the appeal with 
costs. 

By the Court. — The appeal is dismissed with costs. 

Appeal dismissed* 


34 A. 20 (r=8 A. L. J. 1020=11 1. 0. 672.) 

[20] APPELLATE CIVIL. 

Before Mr. Justice Sir George Knox, and Mr. Justice Piggott. 

MOHSIN Alii {Decree-holder) v. Masum Adi [Judgment-debtor).^ 

[13th July, 1911.] 

Civil Procedure Code (1908), section 48 — Exeaition of decree^Limitation-*Executioti 
prevented by Jraud o/ judgment-debtor. 

Upon a oorreot interpretation of olauee 2 of section 48 of the Code of Civil 
Frooedare (1^108) the eSaot of the proviso embodied in that clause is that the 
bar to execut ion created by the first clause of the same section is removed for a 
period of twelve years from any date on which the judgment-debtor has by 
fraud prevented the execution of the decree. Sreenath Oooho v. Yusoof Khan 
(1) dissented from. 

[Ref : 58 I C. 862=10 D. W. 66G; 60 I.O. 600=1920 M W N. 788; 80 I. C. 905 ] 


• Second Appeal No. 413 of 1911 from a decree of H W. Lyle, District -Judge of 
Agra, dated the 16th of January, 1911, confirming a decree of Baja Bam, Munsif of 
Agra, dated the 29th of July, 1912. 

(1) (1881) I. D, R. 7 Cal. 656. 
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This was an appeal arising out of an appUoation for exeonfaion of a 
decree passed on the 8tih of June, 1891. In the year 1906 there was an 
applioation for execution by arrest of the judgment- debtor, and in the 
course of these proceedings it was found that the judgment-debtor bad by 
fraud prevented the execution of the decree at various times within 
twelve years immediately before the date of the application then in ques- 
tion. In the present case also the question raised was whether execution 
of the decree was barred under section 48 of the Code of Civil Procedure, 
1908. It was held by both the courts below that section 48 applied and 
the application was accordingly dismissed. The decree-holder appealed 
to the High Court. 

Pandit Sham Ki^han Dar, for the appellant. 

Babu Sattfa Okanlra Mukerji, tor the respondent. 

Knox and PluciOTr, JJ. — -This is a second appeal in an execution 
case arising out of a decree passed on the 8th of June, 1891. The ques- 
tion to be decided is whether the application for exeout.on out of which 
this appeal ari<^es is or is not barred by the provisions of section 48 of the 
Code of Civil Procedure. We find that in the year 1906 there was an 
application for execution by arrest of the judgment-debtor, in con- 
nection with which the dispute between the parties was carried up 
to this Court in second appeal. The finding of the Additional Subor- 
dinate Judge in his judgment, dated the 6th June, 1907, which was 
affirmed by this Court on appeal, was to the effect that that 
application was not barred by the provisions of section 48 aforesaid, 
because the judgment-debtor bad by fraud prevented execution of the 
decree at various times with'n twelve years immediately before the date 
of the application then in question. Those dates are set forth in the judg- 
ment itself, and the last date there given is the lObh of June, 1904, when 
a warrant for arrest of this judgment-debtor was applied for, and the find- 
ing is that the judgment-debtor was gudby of fraud m that he successfully 
evaded arrest. We are of opinion that upon a correct interpretation of 
clause 2 of section 48 of the Code of Civil Procedure, the effect of the 
proviso embodied in that clause is that the bar to execution created by 
the first clause of tho same Sfiobion is removed for a period of twelve years 
from any date on which it is hold that the judgment-debtor has by fraud 
prevented the execution of the decree. We have been referred to a ruling 
to the contrary in the ca«6 of Sreenaih Gooho v. Ytisooj Khan (1). Bub it 
seems to us that tho learned Judge who decided that case has not given 
duo effect bo the words “ Nothing in this section shall bo deemed ” at 
the beginning of clause 2, section 4S of the Code ol Civil Procedure. We 
are. accordingly of opinion that this appeal must prevail and that the 
orders of both the courts bolow must be sot aside and the learned Munsif 
directed bo restore the application for execution to his file and endeavour 
bo execute tho warrant of arrest applied for by the decree- holder. If, as 
the learned Judge seems bo think, there is reacon to suspect that the 
decree-holder has applied for this warrant of arrest without serious intent 
of getting it executed, it should bo ea«y enough for the court to deal with 
such tactics on his part. The application has been dismissed merely on 
tho ground that it is barred under the provisions of section 48 of the Code 
of Civil Procedure and in that opinion we are unable bo concur. The ap- 
pellant will g05 his costs of these proceedings. 


(l) (1881) I. L. R. 7 Oal. 666. 
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Appeal allowed. 
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[22] APPELLATE CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice Piggott, 
Abdullah Khah and anotheb ( Plaintiff ) t>. Mtjsammat Bundi- 

AND OTHERS {Defendants).* 

[14th July, 1911.3 

Act No. IV of 1882 {.Tranefer of Property Act), section 41 — Ostensible otoner— Owners of 
the property rntnora at the date of transfer-^Act (Locah No. II of 1901 {Agra Ten^ 
ancy Act), section 201. 

Tbe owner of certain aamindari property died leaving him surviving a widow 
and two minor sons. During tbe minority of tbe sons tbeir mother not only got 
herself recorded in respect of one-tbird of tbe property left by th*) husband (her 
proper sh^kte being one-eigbth and tbe balance being her sons'), but she mort> 
gaged it to one N. N sold his rights to H, who brought a suit for sale on his 
mortg-4ge and having brought tbe property to sale purchased it himself He sub* 
sequently transferred it to Jf M brought a suit for profits agiinst the sons and 
got an ex parte decree. Held on suit by tbe sons for declaration of title to tbeir 
share in the property, excluding the one eighth belonging to their mother, or in 
tbe alternative for possession, (1) that tbe suit was not barred by tbe provisions 
of section 41 of the Transfer of Property Act, 18S2, and (2) that the proviso to 
section 201 of tbe Agra Tenancy Act, 1901, protected the present suit. Dalibai 
V. Qopibat (IJ and Uatnbar Stngh v.JawilJi Kunwar (2j referred to. 

The facts of this case were as follows : — 

Oue Nasib Eban died about tbe year 1890, possessed of a share in 
mauza Taprana. He left surviving him a widow Musammat Bundi, and 
two sons, who are tbe plaintiffs appellants now before us. Accordingly to 
the Muhammadan law, Musammet Buodi would inherit a one-eightb share 
in tbe landed property left by Nasib Khan, and tbe sons would take tbe re- 
mainder in equal shares, Tbe appellants were minors at tbe time of tbeir 
father’s death, and during their minority Musammat Bundi not only got 
herself recorded as proprietor of a one-third share, but proceeded in 1892 
to moitgage the same to one Nibal. The latter sold his rights to one Bura 
Mai, who is a respondent in this case. He brought a suit on the mortgage 
and, having obtained a decree, brought this one>third share to sale and 
purchased it himself. He subsequently sold to Mohib-ullah Khan, who 
is the second respondent. Mohib-ullah Khan, on the 1st of September, 
1908, brought a suit for profits on account this one-bhird share. This 
suit was not resisted by the present appellants and resulted in [23] an 
ex pane decree in favour of Mohib-ullah Khan. The plaintiffs then sued 
to establish tbeir right in respect of five twenty-fourths share of the pro- 
perty left by Nasib Khan, being tbe difference between the one-eighth 
share which passed to Musammat Bundi by right of inheritance and the 
one-third share, which she mortgaged in l89^. 

The Court of first instance ^Munsif of Kairana) dismissed the suit, 
and this decree was affirmed in appeal by the Additional District Judge of 
Meerut. The plaintiffs appealed to the High Court. 

Maulvi Muhammad Ishaq, for the appellants. 

Mr. C. Boss Alston, for the respondents. 

• Second Appeal No 13R5 o! 1910 from a decree of 0 E Gaiterman 
Judge of Meerut, dated the 14th of tfoptombor, 1910, confitminK a decree of 
war Nath, ilunsif of Kairana, dated the 10th of June, 1910. ivamoah- 

(1) (1902) I. L. B. 26 Bom. 488. (2) (1907) I. L. B. 29 All. 292. 
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Kno;^, and PiGGOTT JJ.; — This was a suit for a doclaration that the 
plaiotitls appellants be declared proprietors of a certain share in mauza 
Taprana or in the alternative be awarded possession of the same. It 
appears that one Nasib Kban died somewhere about the year, I890t pos- 
sesr^ed of a share in the village in question. Be left surviving a widow. 

34 A. 22=11 Musammat Bundi. and two sons, who are the plaintiffs appellants now 
E S' before us. According to the Muhammadan law, Musammat Bundi would 

A. u, J. 1084 . a one-eighth share in the landed property left by Nasib Khan, and 

the sous would take the remainder in equal shares. The appellants were 
minors at the time of their father’s death, and during their minority 
Musammat Bundi not only got herself recorded as proprietor of a one- 
third share but proceeded in 1892 to mortgage the same to one Nthal. 
The latter sold his rights to one Bura Mai, who is a respondent in this 
case. He brought a suit on the mortgage and having obtained a deotee, 
brought this one-third share to sale and purchased it himself. He subse- 
quently Sold to Mohib-uilah Khan, who is the second respondent now 
before us. Mohib-uilah Khan, on the 1st of September, 1908, brought a 
suit for profits on account of this one-third share. This suit was not re- 
sisted by the present appellants and resulted in an ea? parte decree in 
favour of Mobib-ullah Kban. By the present suit the plaintiffs seek to 
establish their right in respect of a five twenty-fourths share of the pro- 
perty left by Nasib Khan, being the difference between the one-eighth 
share which passed to Mu'^ammat Bundi by right of inheritance and the 
[24] one-third share, which she mortgaged in 1892. The Courts below 
have dismissed the suit on two grounds only. First, they have held that 
the decision in the suit for profits operates as res judicata so as to bar 
this suit under the provisions of section 11 of the Code of Civil Procedure; 
secondly, they have held that the respondent, Mobib-uUah Khan, is pro- 
tected by the provisions of section 41 of the Transfer of Property Act. In 
our opinion the suit ought not to have been dismissed on either of these 
grounds. The plaintifis were minors at the time of their father’s death, 
and at the time of the mortgage in favour of Nihal which constitutes the 
original transfer lying at the root of the respondent’s title. Under these 
circumstances it cannot be said that Musammat Bundi was the ostensible 
owner of this one-third share with the consent, express or implied, of the 
present plaintiffs. Authority for this proposition may be found in Dali- 
bat V. Qopi bat (1) and in Dambar Singh v. Jawitri Kunwar (2). With 
regard to the question of res judicata we do not find it necessary to deter- 
mine the question of the effect of the Revenue Court’s decree on the 
ground of the same having been passed ex parte. It is sufficient for us to 
say that the plaintiffs in our opinion are clearly protected by the pro- 
viso to clause (3) of section 201 of the Agra Tenancy Aot, 11 of 1901. At 
the time when be filed his suit for profits, Mobib-uilab Khan was not a 
recorded co-sharer, but he had applied for mutation some mouths before 
and mutation of i ames was effected in his favour while the suit 
for profits was ponding and before it had been decided. On the 
principle laid down by the Full Bench of this Court which recently 
considered this questioui it is clear that, even if that suit for profits 
had been defended by the present appellants, Mohib-uilah could have 
obtained a decree in that Court on the basis of the record in his name 
in the revenue papers on his pioving that bis name had been so re- 
corded at any time before the decision of the suit. The ex parte decree 


(1) (1902) K. L. B. 26 Bom. 48$ (436). 


(2) (1907) 1. L. B. 29 All. 292 (294.) 
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passed against the present plaintiffs cannot put them in a worse position 
than they would have occupied if they had resisted the suit and the suit 
had beea determined against them on proof that Mohib-ullah Khan i 
during the pendency of the suit, became a recorded co-sharer. It follows 
[25] that the present suit is protected by the proviso at the end of Li_ 
clause ^3) of section 201 of the Tenancy Act. We, therefore, accept this 31 A. 22=11 
appeal, and setting aside the decrees of both the courts below, decree 1- 710s8 

the plaintiff’s claim for a declaration to the extent already stated, with ^ 
costs throughout. 

Appeal allowed. 
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34 A. 25 (=8 A. L. J. 1045=11 1. 0. 646). 

FULL BENCH. 

Befote The H.orCh\e Mt. H. Q. Hichards, Gkief Justtce, Mr. Juetioe Banerji 

and Mr. Justice Tudbali. 


Bhola NaTH (Plaintiff) v. Musammat Kishobi and another 

(Defen>tants).* 

[20th July. 1911.] 

Civil Procedure Code (190S), tection 60 (1) lc)^Execution of decree— Mortgage— AgricuU 
turist's houie not appurtenatit to hie holding. 


Held by BiCHArdS. C. J. aod TudbaLIi. J . (BANERJI, J., diasentiente) that 
seotion 60 of the Code of Civil Prooedare will not operate to bar the eale of a 
house beloagiDg to an agtioultariat ia exeoutioa of a decree oq a mortgage of the 
same if such hou^e is not an appurteoanoa of the mortgagor’s holding which he 
is prohibited by law from mortgaging or tranaferriog. 

Per Banerji. J.— The Legislature clearly intended that no court should sell 
a house belonging to and occupied by an agriculturist, provided that the house 
is of the description mentioned in clause (c) of the proviso to seotion 60, Code 
of Civil Procedure, and it makes no difference in the powers of the court, whether 
th»t house W48 mortg-»ged by the agriculturist for his debt or was not* so mort- 
gaged. The proviso forbids both attachment and sale, that is. where an attach- 
ment must precede a sale it forbids attachment, as well as sale, and where 
attachment is not a preliminary step, it forbids sale. Ham Dial v Haroat 
Srtip^i (1) referred to ^ ‘ 


CRef ; 63 I. C. 264=2 Pat. L. T. 622; 84 I. C. 749=22 A. L. J. 321=46 All. 489 ] 

The facts of this case were as follows : — 

One Gaya, the deceased husband of Musammat Kishori, and another 
person, Jaisukh, mortgaged to the plaintiff a portion of a dwelling hou'Ja 
for Rs, 99. The mortgage was dated the 8th July, 1909. Gaya died 
childless. The plaintiff brought this suit against Kishori and Jaisukh for 
payment of mortgage money with interest and in default for the sale of 
the house. The defendant took up the plea that the house being an agri- 
culturist’s bouse could not be brought to sale. The Munsif dismissed the 
suit holding the mortgage to be invalid, but he found that it had been genu- 
inely entered into. The Subordinate Judge affirmed [26] the decision 
on the ground that an agriculturist’s house could not be sold, and as cix 

years bad exp'red since date of mortgage, he dismissed the suit*alfcn«Afhlv 
The plaintiff appealed to the High Court. auiogecner. 

• Second Appeal No. 1194 of I9l0 from a decree of Sriah Chandra Baan r,iK« a- 
nate Judge of Bareilly, dated the J4tb July. lulO. confirming a deor^ of RaH 
Das, Munsif of Hevali, dated the 4th of April, 1910. Baijnath 

(1) (1909) 1. L. B. 33 All. 136. 
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Munsbi Iswar Saran, for the appellaufa, referred to order XXXIV, 
rules 4 aud 5, as governing mortgage suits. Section 60 of the new Code 
did not apply to decrees obtained on a mortgage. Properties exempted 
therein were only saved from sale when att<^obment was necessary. That 
group of sections was headed 'attachment’ and only related to sales in exe- 
cution of money decrees. Besides, there was nothing to prevent a tenant 
selling or mortgaging his bouse of his own accord. Where a heading was 
given to a group of sections, it controlled their interpretation; Wilberforce 
on interpretation, page 294. If a tenant could sell the materials of his 
house be could mortgage them; Bhagwandas v. Huthibhat (I). 

Babu Bfilram Chandra MuUerji [for Maulvi Qhulum Mujtaba], for 
the respondents : — 

The court should not help the plaintiff to bring the house to sale. It 
would be necessary to bold that section 60 bad nothing to do with mort- 
gage decrees. The words in the proviso were 'attachment or sale,* *sale’ 
there included sales after attachment or otherwise ; Tika Bam v. Baohai- 
lai (2), Bam Dial v. Narpat Singh (3). 

Munsbi Iswar Saran^ in reply : — 

In the proviso the expression ‘attachment or sale* was governed by 
the use of the word 'such' preceding it. If the mortgage itself wore invalid, 
the mortgagor would not incur any personal liability either. Act V of 1908 
mainly dealt with procedure, and such an Act could not override a sub- 
stantive right and that by implication only. 

BICHARD3, C. J. — This appeal arises out of a suit for sale on a mort- 
gage. The property cou'-isted of a house, and it has been found that the 
mortgagors bo whom the house belonged were agriculturists. Both the 
courts below have dismissed [27] the suit on the strength of section 60 
of the Code of Civil Procedure. 

It is to be borne in mind that it is not found that the bouse in ques- 
tion was an appurtenance of a tenancy which the tenant was incapable of 
mortgaging or transferring. This is a very important matter, because the 
question m-ght be very different if the mortgage had been a mortgage of 
the house of an occupancy tenant which was found to be appurtenant to 
the holding. The sobi question for us to decide is whether or not having 
regard to the provisions of section 60 of the Code of Civil Procedure the 
courts below wore corroet in dismissing the plaintiff's suit. 

Section 60 (1) i*? as follows : — “ The following property is liable to 
attachment and sale in execution of a decree, namely, lands, houses * * * 
Provided that the following particulars shall not be liable to such attach- 
ment or ‘^alo, namely 

’* (a) The necessary wearing apparel, cooking vessels, beds and bed- 
ding of the judgment-debtor, his wife and children, and such personal 
ornament®, as in aooordanoe with religious usage, cannot be parted with 
by any woman : 

(5) tools of artizans, and where the judgment-debtor is an agri- 
culturist, his implements of husbandry and such cattle and seed grain as 
may. in the opinion of the o->urt, be necessary to enable him to earn his 
livelihood as such, and such portion cf agricultural produce or of any class 
of agrioultutal produce as may have been declared to be free from liability 
under the provisions of the next following section ; 

a) ii879M. ti. R. 4 Bom. ^5 (8) 11909) 1. h. R. 33 All. 196, 

(2) 6 A. L. J. B. (Notes ol oasee) 107. 
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(o) houses and other buildings (with the materials and the sites 
thereof and the land immediately appurtenant there to and n oessary for 
their enjoyment) belonging to an agriculturist and oooupied by him/* 

The argument on behalf of the re=pondents is that by virtue of the 
proviso the house of the defendants cannot be sold, and that inasmuch as 
the house cannot be sold in exaoution of the decree, no mortguge decree 
ought to be made. 

On the obner hand, the appellant argues that section 60 does not ap- 
ply to mortgage decrees at all, that it deals entirely with attachment and 
sale in respect of simple money decrees. 

f28] In my judgment the decision of the courts below were incor- 
rect. Prtma facie a man is entitled to mortgage his property if he pleases ; 
and if he can make a valid mortgage, the mortgagee is entitled to a mort- 
gage decree entitling him to sell the property. The only aspect in which 
the decree of t le court below can be supported is on the ground that the 
proviso to section 60 by implication enacts that the mortgage of a house of 
an agriculturist is illegal. Such a contention in my opinion cannot be 
sustained. The Code of Civil Procedure is an act which deals entirely 
with matters of procedure; and prima facie it is very improbable that the 
Legislature intended to deal with matters of substantive law. Where it 
was considered necessary for the protection of curtain classes of tenants 
that their powers of transfer should be restricted, the Legi-^lature by express 
provisions in the Tenancy Act has so enacted. It seems to me also that it 
would be a very stra ned construction bo give bo sooblon 60 bo hold that it 
applied to the execution of mortgage decrees. The section its If is headed 
"attaobmenb.” In the case of mortgage decrees no attachment is neoes- 
sarv and in practice no attachment is ever made. The section begins* — 
"The following property is liable to attachment and <=ale in execution of a 
decree.” It seem-^ quite clear that these words only apply to simple money 
decee'^. Then follows the proviso, where it is true that the words are not 
"attachment and sale.” but "attachment or sale.” It must, however, be 
remembered that the proviso is a proviso to seobion 60, clause 1, which 
deals with simple money decrees. The words '*such atbaohmecb or ^ale’* 
also appear in the proviso, dearly showing that the proviso relates to what 
immediately preoeeds. It is argued that the word "or” appearing in the 
proviso, instead of the word "and” necessarily shows that the section relates 
to mortgage decrees. l do nob agree with this argument. There are cases 
of simple money decrees in which it is nob necessary that there should be 
an attachment, namelv, when there has been alrealy an attachment prior 
bo judgment or on foot of another decree. Furthermore, in the explana 

bion the very -ame words ‘'attachment or sale" appear, where it is quite 

clear that reference is being made to the execution of a simple money 
decree of a particular nature, namely, a simple money decree for rent 
[29] fn ray opinion we would not be justified in holdins that it was ini 

0 or mortgage of the 

hou^o ot an agricultunat iileeal. If it wa<= not -o intor.ded, the mortgaeor 
waa ert.tlea to mortcaee his house, and the raortgageo. under the provi- 
sions of order XKXIV, rules 4 and 5, was entitled to a deoree for salo 
and I thmk that he would be entitled to execute this deoree for sale not 
W thstani.ng the provisions of section 60 U) (o) of the Code of Civil 
Procedure. I would allow the appeal. 

Banrrji. J-— I regret I cannot agree with the learned Chief -Tusbioa 
I see no reason to alter the opinion I expressed in my judgment in the 
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case of Bam Dial v. Narpat Singh (1), deoided by the lafie Chief Jusfjioe and 
mysoH. and sub'^equently followed by mein O nlzari Dil v. Bhihari (2). 
The oourti below must) be taken to nave found that the hou^e which the 
plaintiff seeks to bring to sale is a house belonging to an agriculturist and 

occupied by him within the meaning of clause (c) of the proviso to section 

3i A. 28=3 60 U) of the Code of Civil Procedure. If the LsgislatU'-e forbids the sale 
A. L. J. 1043 of such a hou'^e, a court cannot by its decree order that a house of that 

description should bo sold. In my opinion the law forbids tho sale of such 
a house. Seocion 51 (t) provides that a court may order execution of a 
decree by attachment and sale, or by sale without aitachmant of any pro- 
perty. Section 60 of the Code speoihes the different classes of property 
which are liable to attachment where attachment !s necessaryi and to sale. 
The proviso to the section is to the effect that certain particulars, among 
wh oh are houses and other buildings belonging to and occupied by an agri- 
culturist, shall not be liable to attaohmeut or '^ale. At the commencement 
of tho section the word *‘and” is used and in the proviso we hnd the word 
"or". The proviso, as I under‘'tand it, forbids both attachment and sale, 
that is to say. whore an attachment must precede a sale, it forbids attach- 
ment as well as sale, and where it is not neoo'^sary that an attachment 
should bo a preliminary stop to a sale, it forbids sale. Tborolore, in tny 
opinion, section 60 and tho proviso bo it bake away from the court the 
power to order a sale of property of the description mentioned in the 

[30] The object of the LiegisUture is manifest. That object is that 
eertaio cla^ce-s ot dohiiors should be prot‘.’otod asainst their own improvid- 
ence. There can be no doubt that m the case of a simple decree for money 
the dwelling house occupied by an asnoulturisl cannot be 
pnUcy ol the law is that bo should not be deprived of his place of residence 
by a process of court. 1 fad to see why. it an unsecured creditor of tba 
agriculturist cauuot proceed ajaiost tho debtor s dwelling house, a secured 
creditor should be allowed to do so. The policy of the law equally opp les 
to both the oases. In my opinion the Legislature clearly intended that 
no court should sell a house belonging to and occupied by an agriculturist 
provided that the hou e is of tho description ment oned m clause (cl of 
the proviso to section 60, and it makes no d.efdrenoe in the powers of the 
court whether that house was moitgagod by the agrioulturist for his debt 
or was not so mortgage i. I think that the use of the disjuncuve or in 
fhfi proviso is v ry significant, and that it loaves no room for doubt as to 
the intention of tho Legislature. Tho Code of Civil Procedure no doubt 
lav^ down tho procedure bo be followed in the ca=e of abbachmeatii or sales. 
One of t‘.e rules on the subject is that the dwollmg-house of an agrioul- 
feurisb should not be ^old, and that rule a court is bound to follow. To hold 
that such a house can in ^ome cases be sold will be departing from the 
ovascribed procedure anil defeating the policy of the law. For those reasons 
I am of opinion that. a=;bhe court cannot order a ‘^ale of property ot the 
description in question, it cannot make a di'cree directing such sale and 
tho decision of the courts below is right. I would dismiss the appeal. 

TUDBaLIj. J. — I am in full agreement with the learned Chief Justice 
and have praGtically nothing to add to what he has said. Presuming that 
the agriculturist in the circumstances of the present case has a legal right 
to sell or mortgage his house, it nob being appurtenant to a class of bold- 
ing which is uoD-tran'forable according bo la w, I fail bo see how in 


U) (1909) I. Ij. B.93 All. 136 


(2) (1911) 8 A. L. J. notes of oases, 30. 
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jasbioQ, equity* or good oonsoienoe, a court can refuse to grant to the 
mortgagee a decree for sale, lb seems to me as clear as possible that 
seobion 60 ol the Code of Civil Procedure does nob, and was never intend- 
ed bo apply to the case of a mortgage decree, for the execution of which 
[313 provision is made elsewhere tuan in that seobion. lb seems to me to 
be going much too far to bold that section 60 of the Civil Procedure Code 
destroys the right of a man bo make a mortgage of his property ; for ib 
practically amounts to that to say that his mortgagee is nob entitled to a 
decree for sale on the basis of a mortgage which would otherwise be per- 
fectly legal and valid. 1 think stress must be placed upon the fact that in 
the present case there is nothing to show that the house in question is 
appurtenant to the mortgagor’s holding, or to show what the nature of 
that holding is. I say this by reason of the decision in Ham Uial v. 
Narpat ^tngh d). That case was decided upon two grounds. With one I 
fully agree ; but the other is the subject of discussion in this present case 
and I cannot accept ib. For these reasons 1 would admit the appeal. 

By the Court. — The order of the Court is that the appeal bo 
allowed, the decrees of both the courts below be sob aside and the case 
remanded bo the court of first instance, through the lower appellate court, 
with directions to readmit it in its original number in the rogi-ter and 
determine it according to law. The parties will abide their own costs in 
this court. Obner costs will follow the event. 

Appeal allowed, 

34 A. 32 (=8 A. L. J. 1111=11 I, C, 640). 

APPELLATE CIVIL. 

Before ihs Bonhle Mr. B. Q. Richards, Chief Justice, Mr. Justice Banerji 

and Mr. Justice Tudball. 


Rangam Lal and ANOTHER {Plaintiffs) v. Jhandu {Defendant),"^ 

[‘Jlsb July 1911.] 

Civil Procedure Code order XLI, rule ^'i-Appeal^Procedure—^Power of appel- 

late court to iyuerfere with portion of decree not chnlUnged by either party. 

Plaictif! sued defendaot for reat and obtained a decree for a portion of his 
olaim. Pla ntifi then appeilei ag.in-t the disaUowanoe of the bal*noe of the 
amount oliimed, but defendaot submitted to the decree and neither filed a cross 
appeal cor toot objections under order XLl, rule 22, ol the Code of Civil Proce- 
dure. 1903. . 

field that it was not oompotect to the appellate court acting under order XUI, 

rule 33, to inberf-'re with the decree obtained by plaintifl io so fat as it had not 
been challeng d by defendant. Atlorney-Generul v. Simpson (2) referred to. 

rwol • 18 I C 530; 31 I. C. 9S6; Ref : 23 I. 0- 886; 22 0. L. J. 397 =:20 0. W. N. 641= 
** 32 I d 490; 48 I C. 78=28 0. ti. J. 123; 60 I. O. 705; 13 All- 320=60 I. 0. 817; 

Diet : 18 A. L. J. 925=68 I. 0. 114: Ref : 82 1. G. 981; 79 I. O. 670; Diet : 72 I. 0. 

96.3 

The facts of this case wore as follows : — 

The plaintiffs brought a suit against the defendant for rent of a hold* 
ing and claimed Bs. 294-7-0. The defendant alleged that the olaim had 
been dicebargod. The Assistant Collector gave the plaintiffs a decree for 
Bs 96-11-11 and dismissed the rest of their olaim. The plaintiffs appealed 

• Beoond Appeal No 79 of 1911 l orn a decree of D. L. Johnston, District Judge 
o! Meerut. d>tted the 28rd of September, 1910. reversing a decree of Mahesh Prasad, 
AesistaDt CoPeotor, first class, of Meerut, dated the 23td of March, I9l0. 

(1) (1909) I. L. R. 88 All. 188. (3) [1901] 2 Oh. D. 671. 
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with respect, to the portion of their claim dismissed by the first court. 
The defendant submitted to the order in so far as it was against him, nor 
did he file any objections under Or. XU, r 22, in the plaintiffs’ appeal. 
The District Judge remitted certain issues to the first court and on return 
of the findings bo dismissed the entire suit of the plaintiffs, holding that 
he had power to do so under order XLl, rule 33, even though the 
defendunt had not appealed against that part of the decree which was 
against him. The finding of the first court on remand was that a certain 
sum had been paid twice over. The plaintiffs appealed to the High Court. 

Dr. Tej Bahadur SaprUt for the appellants : — 

When the Legislature enacted order XLI, rule 33, it was nob 
intended bo do away with the provisions of order XLI, rule 22, 
which required that objections should be filed by the respondent 
if he meant to oballenge any part of the decree within a certain 
[33] time. The interpretation of oraer XLI, rule 33, accepted by the fudge, 
would over-ride the necessity of paying court fee in certain oases, and make 
the provisions of the law of limitation regarding appeals absolutely nugatory. 
The language of the section showed that it only applied to cases where 
there were several respondents, against some of whom only a decree was 
passed. It had to be interpreted consistently with other provisions of 
Law ; Maxwell on Inberpreiatiun of Statutes, 247. In the case of several 
respondents the question of limitation would not arise, as they would all 
be on the record. The appeal would be within time and the court fee 
paid. Ho referred to order LVllI, rule 4, of the rules of the Supreme 
Court of Judicature in England and to Attorney -General v. Simpson Cl). 

Munshi SJangat Prasad Bhargavat for the respondeat, relied on 
Bikramjii Singh v. Husaini Begam C‘d). 

Richards. C. J., and BaNEBJI and Tudbald, JJ. This appeal 
arises out of a suit brought by a zaznmdar against a tenant for rent. 
The rent claimed was tbe sum of Rs. 294 7-0. The defence was that the 
claim had been di'^charged. The Assistant Collector, who tried the case in 
the first instaLce, found that tbo defendant was entitled to certain credits, 
but that there was a balance due of Rs. for which ho gave a 

decree. The plaint ff appealed against tbe decree in so far as it dismissed 
any part of his claim. Tbo defendant submitted to the decree. He 
neither filed a cross appeal nor objections, as provided by order XLI, rule 
22 of the Code of Civil Procedure. On appeal the learned District Judge 
referred certain issues. It would rather appear that ho was infloenoed 
by certain matters which cither wore not be fore the court of first instance 
or wore nob uiged in that court. These issues in substance involved a 
retrial by ti e court of first instance of the very issues which that court 
had already decided. The result, however, of the findings was that tbe 
learned District Judge ooD'-idered that the plaintiff's claim bad been fully 
discharged ; and be consequently in exeroi^e of what be considered to be 
the powers conferred upon him by order XLI, rule 33, dismissed tbe 
plaintiff’s suit in toto. 

13*3 The plaintiff comes here in second appeal and contends that the 
learned District Judge was not justified under tbe circumstances in mak- 
ing such a decree. 

Tbe question fs one of considerable importance, because rule 33 of 


(1) [19013 9 Cb. D. 671. (2) (1881) I. L. B. 0 All. 648. 
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ordor XLI is ft now ral6 introduced into the Code of Civil Procedure for 
the 6rsb time io 1908. The rule is as follows : — 

The appellate court shall have power to pass any decree and make 
any order which ought to have been pa<^sed or made and to pass or make 
such further or other decree or order that case may requirCi and this power 
may be exercised by the court notwith^taading that the appeal is as to part 
only of the decree and may be exercised in favour of all or any of the re- 
spondents or patties although such respondents or parties may nob have 
hied any appeal or objection. 

Illustration. 
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A olaims a sum of money as due from him by X or T, and in a auifc against both 
obtains a decree agaioat Z. Z appeals and 4 and J? are responaents. The appellate 
oourtB decides in favour of Z. U has power to pass a decree against T.'* 

The words are no doubt very wide, bub we think that care and judicial 
discretion must be used by appellate courts in the exercise of the powers 
conferred by the rule. In a proper case the court, of course, is quite 
entitled and should not hesitate to exorcise them. It is nob easy, nor 
perhaps expedient, bo lay down any hard and fast rule. We think, 
however, that one principle may be safely stated. The courts in the 
exercise of the powers conferred by order XLI, rule 33, should nob lose 
sight of the other provisions of the Code of Givil Procedure itself, nor of 
the Court Fees Act nor of the Law of L mitabion. In particular it should 
bear in mind the case stated by way of illustration at the loot of the rule. 
Rule 22 of the same order provides : — ** Any respondent, though he may 
nob have appealed from -any part of the decree, may nob only support the 
decree on any of the grounds decided against him before the court below, 
but take any cross-objection to the decree vhich he could have taken by 
way of appeal, provided he has filed such objection in the appellate court 
within one month from the date of service on him or his pleader of notice 
of the day fixed for hearing the [35] appeal or within such further time 
as the appellate court may see fit to allow.” 

This rule clearly shows that it was intended that, prima facie at least, 
a respondent should not be allowed to take exception to so much of a 
decree as was against him without complying with the provisions of the 
rule. 

In a case in which there is no sufficient reason for a respondent 
neglecting either to appeal or to file objections, we think the court should 
hesitate before allowing him to object »t the hearing of the appeal filed 
by tbe appellant. The object of rule 33 is manife bly to enable the court 
bo do ccmpleto justice between the patties to tbe appeal. Where, for ex- 
ample, it is essential in order to grant relief to an appellant that some 
relief should at the same time be granted to the respondent also, the court 
may grant relief to the respondent, although he has not filed an appeal or 
preferred an objt otion. Of such oases the illustration to the rule is a 
type. In the supposed case the appellate court could not do justice to the 
appellant without doing injustice to the respondent unless it was enabled 
to make »a decree against ” Y ”, 

The rule itself is for the most part taken from ordor LVIII, rule 4 of 
the rules of the Supreme Court of Judicature in England. The case' of 
the Aiiorney General v. Stmpson (1) is another illu'^tratic n of the class of 
oases which calls for the exercise of the powers conferred by rule 33 That 
was a c ase in which an ac tion was brought on behalf of the public for a 

(1) (1901) li. B. 3 Ch. D. 671. ^ 
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declaration that the public were entitled to use certain locks on the river 
Ou^^e without payment oi tolls. A further declaration was claimed that 
the defendant was under an obligation to repair, and ke^^p in repair the 
locks. The court first in^^tance made a decree declaring that the public 
were entitled to use the locks without payment of tolls ; but it, at the 
same time, contrary to the plaintiff's claim, declared that the defendant 
was under no obligation to repair the locks. The Court of Appeal found 
that the public were not entitled to u^e the locks without payment of tolls 
to the defendant At the same time they were of opinion that the defen- 
dant was under an obligation to repair the locks. C36J The plaintiff, how- 
ever, not unnaturally, had taken no exception to that part of the declara- 
tion of the court of first instance which absolved the defendant from the 
obligation to keep the locks in repair. The Court of Appeal felt that they 
were justified, while declaring that the public were liable to pay 
tolls, to declare that the defendant was liable to keep the looks in 
repair, notwithstandme that no appeal or objection bad been taken to that 
part of the decree L*y the pla'ntiff. 

In our opinion the di- missal by the learned District Judge of the 
plaint'ff’s «uit in its entirobv was nob a proper exercise by him of the 
powers conferred by order XLl, rule 33. If the defendant was aggrieved 
by the decree against him for Rs. 96, there was no reason why he should 

nob have appealed or filed objections. 

We acc<^rding1y allow the appeal, set aside the decree of the lower 
appellate court and restore the decree of the court of first instance. We 
decree that the parties shall pay their own costs in this Court. The 

defendant reipondonfe will have his costs in the lower appellate court. 

Appeal allotved. 

39 A. 36 ( = 11 I. 0. 979=8 A. L. J. 1032). 

appellate CIVIL. 

Before the Uon'ble Mr. H. G. Richards, Chief Justice, Mr, Justice 

Banerjt and Mr. Justice Tudball. 

Muhammad Siiabip and another [Plaintiffs) v. Bande Adi and 

OTHERS (Defendants) * 

[2Lst July, 1911.] 

Act No. \ of 1S72 Evida-icc /IcO. lOS— Evidence — Presumjdion of death 

— Btir/iVti of proof. 

field thut the presumption whioh it i*^ pormissiblo to under seoti^'n 108 

ol tho lodim F.vi«looro Act, ?■, doo<i not g •> further t h^n the mere Liot of 
ilo\th If tliopariol wh*o)i h.^s ol-ip^ed since tho time th:4t the person whoso 
do ith is in qu'-»tiou was In t hoard of i“ mom Ih.in seven years, thero is no pro- 
auinpiion tbU suoh per-aoc died during tho fic.st period of seven years Aod nob 
at auv sul'fioque t period, 

Dhitrup Noth V. Hohind i>rtran 11' discussed. Z>i ro Phene's Trusts <Q), Nara- 
p.tn Phuiv>tiuf \\ Shrin u'os 'Jnmhoh i3 , Font litixishan fianerji v Suftfa 

Kouta Poll Choxndhnj (4) and Snuotk Das v. Prohodh Chfoidcr Das l5i referred to. 

rpfti- Ai r c 44 A=- 25 Bo!n T.. R. 134 = 47 Bom. 451: 37 M xd. 440; Ref : 42 I. 0. 241 = 

^ ‘1917 M \V N 722=33 M. D J. 795; \‘»21 M. W. - 610=41 M. L. J. 296 = 14 L. 

V 71 I n. 3^5=43 M. L. J. 725 = 16 L. -V. 976=1923 M. W. N. 49; 74 I. 0. 

6r,r, = -i5AU 4fir.] 

• Ago nd Appoil No. 67 of 1911 from a decree of n. Rufllomji, Dtstriot Judge of 
Allabahad, dated the 14th Feptemhe', I9l0. onnUrming a decree oE Pirthwi Nath, 
Bubordinato Judge of Allahabad, dated the 2Dd of Mirob, 1910. 

(1) 1 AA 6 ) I Tj n 8 All. 6U. (4) (1907i I D. R 85 Cal. 25. 

(2) (186 0 Tj R. 6 f h A. 139. (6) U910) 1.1 0. L. J &80. 

(3) (1906) B Bom. Tj. B. 226- 
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[37] The faobs of tbi? case were as follows 1911 

One Madad AH mortgaged certain property to the father of the defen- JuiiY 21. 
dants re*^pondonts on two ooca'^ions, first on 18iih January, 1887, and again " 

on 27th May. 1890 Madad AH disappeared sometime alter and nothing ^ oivin. 
was beard of him again. His brother, Hildar AH, died five to seven years ^ 

ago. On his death the plaintiffs appellants, who were heirs of Dildar, 8* A. 36^11 
sought to redeem the mortgages made by Madad AH. They alleged that A 
as Madad AH disappeared some 18 years ago, he must be presumed to *' ^* **• 
have been dead for the last eleven years, and Dildar, who was alive till a 
later date, must be deemed to have succeeded him as heir. The defendants 
took the plea that Dildar died first, and so did not come in at all. The 
first court and the lower appellate court found that Dildar died 7 years 
ago, but that there was no evidence as to when Malad AH died. 

Babu Ptari Lai Banerjt (for Munshi Harib.xns Sa?iai), for the appel- 


lants : — 

A presumption arose on the expiry of seven years that Madad was 
dead, and it was for the other side to prove that he was alive after that 
date. There vas no pie^^umption a« to when he died during those seven years. 
If the suit bad been brought immediately after the seven years had expir- 
ed. the other side would have bad to prove his existence - why should 
the buiden be shifted now that a longer time had elapsed ; Dharup Nath 
V. Oobind Saran 111. He referred to In re Phene's Trusts 12). He also relied 
on a decision of Kabamat HdsAIN. J., in S. A. 486 of 1909. He dis- 
cussed Fani Bhushan Banerjx, v. Surji/a Konta Boy Ghowdhry ^3) and 
Narayan Bhagn'ant v. Shreniwas Tnvibalc (4). 

Bftbu Bcir-m. Ckanira Mukerji, for Dr. Satis Chandra Banerji 
(Mr. Zaja* Medhi with him), for the respondents, referred to Srinath Das 
V. Probodh Chundfr Das, (5). 

Bichabds. C. J. — This appeal arises out cf a suit in which the plaintiffs 
sought to redeem two mortgages, it w .s n cec^ary in order that they should 
succeed m their suit that they should [38] e tablish that they were the 
heirs of one Madad All. They proved that they were the heirfl of Dildar 
AH and Dildar AH would have been one of the heir^ of Madad AH provid- 
ed that ho had survived him. The defence was that Dildar All predeceased 
Madad AH. The court below finds that Dildar AH died seven or eight 
years ago The plaint ffs gave evidence which went to show that Madad 
AH bad not been heard of for some seventeen or eighteen years by persons 
who would naturally have heard of him if be bad been alive. Beyond 
this thov were able to give no affirmative evidence that Madad All was 
dead. Upon the=e facts the plaintiffs claim that they arc entitled to 
succeed. • They rely upon the provisions of section 108 of the Evidence 
Act, which is as follows : 

•'Provided that when the question is whether a man is alive or dead and it is 
proved that be has not bfen beard o! for seven years by tho-^e who would naturally 
have heard of him if he bad been alive, the burden of proving that he is alive ia shifted 
to the person who affirms it. 

They contend that it must be presumed that Madad AH died some 
time during the first seven years during which, according to the evidence 
he was not heard of, and that upon the expiry of the first seven years it 
must be presumed that he was dead. 


(1) (leSR) 1. ti. R- 8 All. eu. 
l2) U869) L. K. 5 Ch. A. 189. 
(3j I* L- At. 33 Cal. 25. 


(4' (l^OGi 8 Pom. li. B. 220 
(5) (1910) 11 0. L. J. 580. 
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In my opinion this contention is not correct. The mere fact that 
the evidence aidiioed by the plaintiffs went to show that Madad All bad 
njt been beard of for more than seven years raises no greater presumption 
of his death than if the evidence had been condned to the exact period oi 
seven years. In other words the only presumption is that Madad Ali is 
d^ad There is no presumption that he died in the first seven years or in 
the la'^t seven >ears. The presumption merely is that he was dead at the 
time t»he question whether he was alive or dead arose, the burden of show- 
ing that he was alive being thrown upon the defendants if it was necessary 
for them to do so. 

The plaint ffs rely on the case of Dharup Nath v Gohind Satan (1). 
It was decided in that oa‘=e that the pre«umpbion which the plaintitTs con- 
tend for did arise. With all respect to the learned Judge who delivered the 
jcjdgment in the case, I think that he misinterpreted and misunderstood the 
passage from Taylor on Evidence which he quotes. The period of seven 
years which the learned author there speaks of, is in my opinion, 
[39] the minimum period during which it is neces-ary for the plain- 
tiff to chow that the. person whose life or death is in question has not 
been heard of, and that if the evidence shows the pardon had nob been 
heard of for 14 or 15 years instead of seven, the presumption would not 
bo carried one bit further. There would be merely the presumption that 
the man was dead ; but there would be no presumption that he died at 
any particular moment of the period during which be has nob been heard 
of. In the last edition of Taylor on Evidr*Dce the passage is as follows:— 
“ although, however, a person who has not been heard of for 7 years is 
presumed to b'J dead^ the law raises no presumption as to the time of his 
death, and if any one seeks to esbahlich the r'recise period during those 
seven years at which come percon died, he must do so hv actual evidence. *’ 
It is said that the anomalous position is created that if D Idar bad sued 
(luring h'c lifetime, he would have succeeded, and that now his heir is not 
entitled to succeed. It seems to mo that this argument proceeds upon 
the Rs^umptou that if Dddar had sued during bis lifetime, the evidence 
as to the disappearance of Madad Ali would have been exactly the same. 
This would he -i very ra^h assumption. Seven or eight years ago there 
mu^t have been ma»>y pofcons who might have board of the existence of 
Madad Ali who are now dead and gone. 

Reliance was alco pla^ed upon the caco In Phanfl's Tru<tts (21. In 
th'it case the question wa^ whether or not Nicholas Phene Tildl h d sur- 
vived his uncle who died on the 5th of January, 1861. leaving certain pro- 
perty bv will to his nephews in equal shares. NichoU' Phene Mill was 
one of his nephews. Sir G M. Gippard. Tj J., exammed the authorities 
upon the question of precomption and finallv decided that it lav upon the 
adcninictra‘or o* N cho’a Phene Mill to ^how by affirmative evidence that 
the ]att“r hal survived his uncle. At page 151 the Lord Justice says : — • 

“ Tt i-a ft gonorftl well-founded rule thftt a pereon flcekiog to recover property must 
e'itftblisti Viin title hv ftfficnirvtive pro »f. ^ his w ooe of the grouade of deci^iou in 

One w iVrt ft-d to ft‘5«:6rt bs an except oo to the rule t^ftt bbo o«m.« of proving 

dofttb at anv particular period, either within the seven yeirs or otherwise should b« 
With the party allo^iaa death at such pirtioalar ooriod. and [4.1] not with the person 
to whoso title that fact is e^ssonti kl. is not oonnstont with tbo jiidRmont of the present 
r or«l ribano-llor. when Vico r'hanoel or. in Jn re Orren's Settleyneut, or with tba 
dtr<um of I.ord Justice ROLT when he said in In re /Vnhom's Trusts, that the quea- 
tion was one, not of pco umption but of proof : or with the teal aabstanoe of tbo 

(1) (1886) I. ti. R. 8 All. 614. (2) (1869) L. B. 5 Gb. A. 139. 
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aotoal deoitions, ot tha lonnd parta of the raasoninff, in Doa ^apaati. or with the 
jadgoaaata in v. Inhabitants of Uarhome and Reg v. Lumley, ot with the prinoi* 
pies to bo dednoe'l from the jmlgment to Underto'wi v Wing. The true proposition 
is. that those who found a right upon a person having natvived a paebioalar period 
most estiblieah the fact affirmatively by evi^anoa ; the evidsnoe will aeoa^sarily differ 
in different oases, bat auffioient evidanoe there mast be, or the person asserting title 
will fail. 

In my opinion thecae renaarV*? apply with equal force to the ca<5e 
where it is essential for the plaintiff’s claim that he should establish the 
death of an individual at a particular period. 

Lastly, the appellants relied upon the judgment of Karavat 
Husain J., in the case of Mmammat Akhari~un~mssa y. Sved Bashir 
Ali (1). With great respect I think the le'trasd Tudse fell into the same 
error as the Judges who decided the case of Dharup Nath v. Qobind Saran* 
and that be also misunderstood the judgment in Phene’s Trusts case. 

The view I tnke was taken in the case of Narayan Bhagioani y. 
Bhriniwas Trimhah (2) and in the case of Fani Bhushan Banerji v. 
Surjya Kanta Boy Ch'itodhry (3). This la*5t ruling was cited with ap- 
proval in the case of Srtnat^ Das v. Probodh Ohunder Das (4). Mooker- 
JEB J.. says at page 685 : — 

** The only presamption whioh is eoaoted by seotion 107 of the Indian Evidenee 
Act is, that tha party is dead at the time of the suit, but there is no presumption as 
to the preoise time of his death." 

In my opinion there can be no doubt whatever that on the true 
construction of section 108 of the Evidenoe Aot it lay upon the plaintiffs 
to show by affirmative evidenoe that Dildar Ali survived Madad AU. 
Having failed to do so, the suit could not succeed. I would dismiss the 
appeal. 

BanerjI, j. — I am of the same opinion. The case turns upon 
the oonctruotion ot section 108 of the Indian Evidence Aot. Under that 
section there is no douht a presumption that a person who has not been 
beard of for seven years should he deemed to be dead, but there is no 
presumption as to the time of [413 his death. The true oonsbruotioo 
of the seobioo has, in nay opinion, been correctly laid down in the note 
to section 108 in Ameer Ali and Wooiroffe’s edition of the Evidenoe Aot. 
The learned authors say: — 

"The rule id the dame whether ouly seven years or more than seven years have 
elapsed. There id no presumption either as to the time of death within the period of 
seven years, or that the person died at oonolu^ion ot the period • • • only 
presnmption enaoted by the seotioo is that the party is dead at the time of suit, but 
there is no presumption in any oase as to the time of his death." 

The weight of authority to whioh reference has been made by the 
learned Chief Justice is in support of this view, and I do nob think that I 
can profitably add anything to what he has said. I agree in the order 
proposed. 

TonBAiiij. J. — I concur. 

By the Court. — The order of the Court will be that the appeal is 
dismissed with costs. 

Appeal dismissed. 
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APPELLATE OIVIL. 

Before Mr. Justice Banerji and Mr. Justice Piggott, 

Khub Chand (Defendant) v. Harmukh Rai and another 

(Plaintiff).^ 

[27iih July. 1911.] 

Act No IX of 1908 ijndian Limitation Act' section V2^Limiia(ion.—^Time reguisite 
JOT obtaining copy ^Application for copy made on date the Court eloied for annual 
vacation— Notice posted during vacation — Copy received after vacation^ 

Where an applioatioo foe copies of a judgment and decree was made on the 
day when the Court rose for its annual vacation, it was held that the applicant 
was entitled to the benedt of the whole period of the vacation, notwithstanding 
that the copying department was kept open for some days and a notice posted 
daring the vacation that the applicant's copies were ready- 

[Ref : 1 Pat. D. J. 485 ; 35 I. C. 888=20 C. W. N. 1303 : Cf : 36 M. L. J. 122=1918 
M W. N. 886=9 L. W. 8 : 36 M. L. J. 62.] 

The facts of this case were as follows : 

The decision of the first Court in a certain case was dated the 30fch 
of September 1909. The appellant applied for a copy of the judgment and 
decree on the 13th of October, 1909. On the latter date the subordinate 
courts dosed for the annual vacation [42] and did not re*open till the 
17th of November, 1909. Under the special orders of the District Judge 
the copying department continued working during the earlier days of the 
vacation, and accordingly a notice to the eCfoot that the copy required by 
the appellant was ready, was posted on the notice-board of the court on 
the ISfch of October, 1909. The copy was actually received by the 
appellant on the 29tb of November, 1909, and his petition of appeal was 
presented to the lower appellate court on the Isb of December, 1909. 
Tbe District Judge dismissed the appeal as time-barred. The appellant 
appealed to the High Court urging that he was entitled to the benefit of 
the whole period of the vacation, notwithstanding the notice above 
referred to. 

Munshi Gulzari Lul^ for the appellant. 

Mr. Abdul Ttaoof and Dr. Tej Bahadur Sapm, for the respondents. 

Banerji and PiGGOXr, JJ. — This is a defendant's appeal, and the 
only point for determination is whether the lower appellate court was 
justified in di’^missing the appeal presented before it by the same defendant, 
on the ground that it was barred by limitation. Tbe decision of the first 
eouvt in the case was dated the 30th of September, 1909. This defendant 
applied for a copy of the judgment and decree on the 13th of October, 
1909. On that same date the courts below closed for the annual vacation, 
and did not ro-open until the 17tb of November, 1909. It appears that 
under the 'special order*^ of the District Judge the copying depart- 
ment continued working during the earlier days of the vacation, presuma- 
bly in order to make up arrear^^. Under these oiroum‘^tanoes a notice 
to fcho effect that the copy required by the defendant, Khub Chand, 
was ready, was pos od on tho notice-board of the court on the 18th 
of October, 1909. Tiio copy was actually received by Khub Chand 
on tho 29r,h of N<»vemher, 1909, and his petition of appeal was 
presented to tho lower apnellato court on the 1st of December, 

• Second A])po.^i No. 40R of 1910 from a deorco of H. M Smith, Additional Judg* 
of Aligarh, dated tbe ith of Mnroh. 1910. confirming a decree of Banke Sebari Dal* 
Additional Subordinate Judge of Aligarh, dated tbe 30th of September, 1909. 
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1909. The quesbion we have bo determine is what is to be consider- 

ed the period requisite for obtaining necessary copies in this case. JULT 27, 

Wo have it on the affidavit of the appellant, which was nob controverted, 

that he did nob actually receive notice that his copy was ready oivili. 

before the date on which the copy was ma le over bo him, namely, the 

[433 29bh of November, 1909. We have only bo consider, therefore, 
whether he was bound to have taken cognizance of the notice posted on ^ 
the notice-board of the Court on the 18bh of October, 1909, at a time 
when the Court was closed on account of the annual vacation. We are 
of opinion that the appellant should not be considered bound to bave taken 
cognizance of that notice until the date the Court re-opened after the 
vacation, that is. until the 17th of November, 1909. Wo hold, therefore, 
that the period requisite for obtaining the copy in this case extended 
from the 13th of October to the 17th of November, 1909, and if this 
period be excluded under the provUions of section 12 of the Limitation 
Act. the appeal was within time when presented to the lower Appellate 
Court on the 1st of December, 1909. We. accordingly, allow this appeal, 
set aside the order and decree of the lower Appellate Court and remand 
the case to that Court with directions to ra-admit the appeal under its 
orig nai number in the register and to dispose of it according to law. Costs 
here and hitherto will abide the event. 

Appeal allotoed-^Cause temandtd. 


3) A. 43 (=11 1. C. 70B=:8 A. L. J. 1l38.) 

APPELLATE CIVIL. 

Bejore Mr. Justice Tudball and Mr. Justice Piggotl. 

KuiiDiP Dube iPlaintiJ) v. Mahaul Dobe and others (Defendants).* 

[29th July, 1911.] 

j^ard Act No. 1 of 1877 {Specific Relief Act*) secti<j>\ 30 — Specific performance — Suit 

to recover money payable under an award^Acl No. IX of 1908 (Indian Limitation 
Act), schedule 1, articles 113, 116, 120 — Limitation. 

By the terms of an award it was provided, inter alia ^ that the defendanta 
should pay to the plaintifi the aum of Bs. 3f.O on or before the 27th of June, 
1904 , and in default of auoh payment the plaintifi could recover from the 
defendants Rs. 35o with interest at 12 per oent. per annum. 

Held that a suit to recover on defiiult of payment by the stipulated date, the 
sum abovenamed with interest was not a suit for speoific performance of a 
contract, and as such governed, by article 113 of the first schedule to the Indian 
Limitation Act, 1908, but was governed by either article 116 or article 120. 

Sukho Bibi v. Ram Sukh Das (1). Raghubar Dial v. Madan Mohan Lai (2). 
Sheo Narain v. Bent Madho l3), 6’orn4Juaiit Animal v. Muthapya Sastrigal (4), 
r443 'laleswar Singh v. Bahort Stugh (5) and Bhajhari Saha Banihya v, 
liehary Lai Bhasak (6) referred to. 

tFol : 31 I. 0. 816 ; R«f : 64 I. C 43l=2 Lah. 816.3 

* Second Appeal Ho 146 of 1911 from a decree of Guru Prasad Dube, Second 
Additional Judge o! Goiakbput dated the 2lBt of November, 1910, confirming a decree 
of Lai Gopal Mukerji, city Muneii of Gorakhpur, dated the 20tb of March, 1909. 

Ill (1883) 1. L. B. 5 All. 263. (4) (1900) I. L. R. 23 Mad. 593. 

<2 (1893) 1. L. B. 16 All. 8. (6) (1904) 1. L. B. 26 All. 497. 

( 3 ) (1901) 1. L. B. 28 All 286. (6) (1906) I. L. B. 83 Cal. 88X. 


479 


34 1 AIL 48 


INDIAN UiQH OOUAX A^OBXa 



1911 

JULY 29. 
APFELLATB 

ClVlIi. 

Sft 4.1(3=11 
I. C. 705=8 
A. Xi. J. 1138. 


a. ISfchoE January, 1904, it was provided, 

amongst other things, that one party should pay to the other the sum of 

J50 on or belore the '27th of June, 1904, and in default of such pay- 
ment being made the party to whom it was due was entitled to recover 
the same with interest at the rate of 12 per cent, per annum. The 
present suit was to recover this sum of Rs. 350 with interest, as well as 
other moneys ajjeged to be due under the terms of the award. As regards 
the sum of Re. d50 the Court of first instance ^ity Munsif of Gorakhpur) 
held that Its recovery was barred by article 113 of the first schedule to 
the Indian Limit^ion Act. 1903, and on appeal this finding was upheld 

by the additional District Judge. The plaintiff thereupon appealed to the 
High Court. 

Mr. M. L, Agarwala, for the appellant. 


Munshi Qobind Prasad^ for the respondents. 

Tudball and PiGGOXT, JJ. — The parties to this suit are members of 
one and the same family. On the 9th of January, 1904, they executed an 
agreement by which they submitted various differences which had arisen 
between them to the arbitration of one Phuiiu Dube and on the i2th of 
January, 4904, the arbitrator delivered an award which was signed by toe 
parties in token of their acceptance. This award contained a number of 
piuvisions regarding the family property and the debts flue on the same; 
but we are now concerned only with one piovision. aocoroing to which 
the deiendants (striotiy speaking Dudhnatb, lather ol the first three 
delendantb and graud-faiher of the fourth) was bound to pay Rs. 360 to 
the piaintifis by the 27th of June, 1904. In default of such payment it 
was piovided by the award that the plaintiffs should be entitled to recover 
this amount with interest at 42 per cent, per annum. The suit is one for 
recovery of this amount with interest, as well as lor other moneys alleged 
® the plaintiffs m consequence of the provisions ot the award. 
The Court of hist initance went into the whole question ol accounts 

f *2^^****^^ decreed the plaintiff Kuidip Dube a sum 

L45J ol Rs. i25-8*0 with proportionate costs and iuture interest at 6 per 
cent, per annum on account ol ceriam payments made in acooidance with 
provisions contained in the award in satislaotion ol certain lamiiy debts, 
but dismissed the claim tor Rs. 360 and interest as bailed by limitation. 
The plaintiff appealed, and there was a cross objection by tbe deltndants 
regarding another item in tbe account. The court ot hist appeal, the 
learned Additional Judge of Gorakhpur, affirmed the decision ol the first 
couit, and tbe plaintiff, Ruldip Dube, come.*; to this court in second appeal. 
His memorandum raisee a small question as to costs, which was not press- 
ed in argument and which will practically be disposed oi by tbe order we 
propose to pass as to the costs of tbe suit as a whole. The one question 
for dtteimination before us is whether the claim for Rs. 360 and interest 
in accordance with the provisions ol the award of the 12th of January 
1904, is or is not barred by limitation. This money was payable on or be- 
fore the 27tb ol June, 1904, and this suit was instituted in ihe court of 
first instance on the 8tb of h ebtuary 1909. The contention on bebalt of 
the defendants, which has lound favour in both the couits beJow is that 
tbe period of limitation applicable is three years, m aocoordan’ce with 
aitiole 113 of the second schedule to the Indian l.imitation Act, Jf tbe 
suit cau in fact be regarded as one " for specitio peifoimanoe of a oontraob" 
within the ineaning of the said article, it should presumably have bean 
|)rought within three years of the date hsed for the payment of the money, 
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namely, the 27tih of June, 1904. On the other -hand, the plaintiff appel- 
lant oontends before us that the suit is either governed by article lib ^for 
oompensatioD for the breach of a contract in writing registered), or is one 
falling under article 120 of the same schedule, as being a ** suit for which 
no period of limitation is provided elsewhere.** in either case the suit 
would fall within a six years’ period of limitation and would be well with- 
in time. 

We have been referred to a number of oases on the subject. 

In Sukho Bibh v. Ram Sukh Das (1) and again in Raghubar Dial v. 
Madan Mokan Lai (2) it was held, in each case by two Judges of this 
court, that a suit for the recovery of a balance of [46] money due under 
the terms of an award is virtually a suit for the speokhc enforcement of 
the award, and is therefore subject to the limitation prescribed by arti- 
cle 113 of the second schedule to the Indian Liimitation Act of 1877. The 
point was discussed at some length in the latter of these two judgments, 
and the decision turns upon au express finding that the suit then before 
the court was not one for compensation for the breach of a contract. 
These cases were considered by a bench of this court in Skeo Rat am v. 
Beni Maaho (3). That was a suit for recovery of possession over immov- 
able property ; the learned Judges held that the mere fact that such a 
suit was brought upon a title established by a certain award wouM not 
make it a suit for specific performance. They did not find it necessary to 
dissent from the two older rulings of this court aheady referred to ; but 
it is clear that they doubted them, for they relied upon a Madras case — 
Sotnavalli Ammal v. Muihayya tSasirigal (4) — in which these rulings are 
distinctly dissented from. A later case of our own court is that of Tale- 
war i>tngh v. Bahori Singh (5). The facts of this case are worth noting 
because the raito decidendt is significant. It appears that certain matters 
in dispute between the parties had been referred to arbitration, and that 
the arbitiator delivered an award in accordance with a compromise entered 
into by the paities themselves. This award directed, amongst other 
things, that each party should transfer ceitain immoveable pioperty to 
the other, and the suit was by one of the parties concerned for recovery 
of the pioperty agreed to be conveyed. It was held that this was a suit 
for specific perfotmanoe of a coutiact within the meaning of article 113 
of the second schedule of the Indian Limitation Act. The pluintiU bad 
at the time of bis suit no valid title to the propeity which he oiaimed ; 
what be possessed under the terms of the award was a right to compel the 
opposite party to give him a valid title deed by executing a conve>anc 0 
in his favour. Such a suit may perhaps be a -^uit “for specific 
performance ’’ in the strictest sense of the words. It does not seem quite 
clear bow far the learned Judges who decided that case relied on the fact 
that the award before them was bared upon a compromise entered into 
t47] by the parties and might tbcieiore be held to partake in a special 
sense of the nature of a contract. It would seem, however, that they ac- 
cepted the position taken up in the older rulings of this court that, by rea- 
son of the operation of section 30 of the Specific Relief Act (Act 1 of 1877), 
a suit for the specific performance of the teims of au award should be re- 
garded as a suit for the specibo peifoimance of a contract within the mean- 
ing of article 113 of the schedule to the Limitation Act. In any case the 
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principle underlying the decision is tbafc an award is the outcome of a con- 
tract to refer to arbitration and that the Legislature has seen fit to limit 
suits for the speo.fic porfoimance of a contract to a period of three years, 
even though such cootract be in writing registered, and though a longer 
perioi would have been allowed for a suit in which the plaintiff confined 
himself to seeking damage? for breach of the terms of the registered con- 
tract. The Calcutta High Court bad occasion to consider the older rulings 
of this court in the case of Bhajahari Saha B^nthya v. Bekary tLal 
Basak (1). The remarks of Mookekjee, J., at pages 885 and 886 of the 
report are of great interest. He doubted the correctness of the Allahabad 
decisions on the ground that there was nothing in section 30 of the Speci- 
fic Relief Act, which necessarily placed awards on the same footing as 
contracts for purposes of limitation; but be admitted the general principle 
that “.the jurisdiction of the court in enforcing the specific performance of 
the provisions of an award is founded on the principle that the award is 
the outcome of a contract to reter to arbitration,” and he did not base his 
dissent from the broad proposition laid down in Sukho Bibi v. Ram Sukh 
Das entirely on that ground. Ho pointed out that, when a court orders 
the defendant to pay money to the plaintiff which the former ought to 
have paid under the terms of an award but bad not paid, the court is not 
really enforcing specific performance at all, but is directing payment of 
compensation for non-oomphance with the terms of the award. 

It seems to us that this remark is pt^ouliarly apposite to the facts of 
the case now before us and furnishes the true basis for the decision of the 
same. All that section 30 of the Specific Belief Act lays down is that 
when the question is one of specific [483 performance, the court has the 
same powers, and should proceed upon the same principles, in the case of 
an award as in the case of a contract. The way to consider the question 
then is to take the terms of the award before the court and to see whether, 
if those Same termo bad been embodied in a contract between the parties, 
the suit before the court is or is not one in which specific performance of 
those terms is claimed and ought to be decreed. In the present case the 
terms were that the defendant should pay the plaintiff Rs. 360 on or be- 
fore the 27th of Juno I90i. The defendants failed to do so, and the 
plaintiff claims that, under a further provision contained in the document 
itself, he is entitled to recover Rs. 350 with interest at 12 per cent, per 
annum. Had the same suit been brought with reference to a contract in 
writing registered which embodied the same terms, no one would have 
dreamt of describing the suit as one for specific performance of the con- 
tract. It would clearly be a suit for comp6U'=ation for breauh of contract 
in a ca«e in which the penalty for such breach was prescribed by the con- 
tract itself {vide sections 73 and 74 of the Indian Contract Act), and it 
would be subject to a limitation period of six years under article 116 of 
the schedule to the Indian Limitation Act. We are, therefore, clearly of 
opinion that the suit before us is not one for specific performance at all, 
and that article 113 of the schedule to the Indian Limitation Act does not 
apply. Wo do not think that we are precluded from arriving at this deci- 
sion by the older ruling'^ of this court to which reference has been made. 
In the first place, those rulings have been distinguished, and their autho- 
rity shaken, by the later rulings of this court which wo have also consider- 
ed. In the second place, it is not necessary for us to determine the broad 
question whether or not a suit to enforce the specific performance of the 

'■ (1) (1906) I. L. R. 83 Cal. esT ' 
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provisions of an award is a ''suib for bho speoido performance of a conbraob" 
wibhin the meaning of article 113 aforesaid. In so far as this proposition 
appears to be laid down by rulings of this court, we leave it undisturbed. 
We say the suit before us is not a suit for specido performance at all; and 
this must be a question to be determined in each case upon the pleading 
set forth in the plaint taken in connection with the terms of the award or 
other document upon which the plaintiff’s suit is based. 

[49] Nor is it necessary for us to determine wbether article 1 16 or 
article 120 of the schedule to the Indian Dimitation Act governs this case. 
If the correct view be that an agreement to refer a matter to arbitration is 
in effect a oontracb to do whatever the arbitrator shall direct, it may be 
that the suit before us is a suit for compensation for breach of contract, 
and is governed by article 116 bscmse based upon a registered instrument. 
Otherwise, it is a suit of a nature for which provision is nob elsewhere 
made and must be referred bo the provisions of article 121. In either 
case the period of limitation is the same, and the suit is wibhin time. 

We accordingly set aside the decrees of both the courts below, and 
give the plaintiff a decree for a further sum of Bs 643-10-0 in addition bo 
the sum of Rs. 125-8-0 awarded by the first court. The plaintiff will get 
his costs in this court. In the lower appellate court the defendants res- 
pondents should bear the costs of their cross-objections which were 
dismissed ; otherwise the parties will pay and receive costs in both the 
courts below in proportion bo failure and success. The decree will carry 
interest at 4 per cent, per annum from the date of the first court’s decision 
as directed in the decree of the said court. 

Appeal allowed. 
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APPEl^LATE CIVIL. 

Before Mr. Justice Tudball and Mr. Justice Piggott. 

SAiiiG Ram and another {Plaintijs) v. Chaha MaIj (Defendant).^ 

[29bh July, 1911.] 

Act No. IX of IQTi Contract Act'*, nclion ^l2^Princtpal aaeni.^Suit for 

compenantion for loss cauned by neglinenc'' of agent^Juriidiction^Civil Procedure 
Code (1903‘, 8ection20 (c). 

The pHintifia who ware graia-deilers, ordered the defendant, who was a 
oommiasion agent «t Kataohi, to parohase some grain for them The Utter did 
ao, and the plaintifla sent him some money on aonount. In aooordanoe with 
the diteotioa of the pUintifl-* the railway receipt for »ho goods purchased was 
sent by valae p^vable post. By .some miachanoe it did not arrive The defen- 
dant inatruoted the railway authorities not to deliver the goods till the balance 
due to him was piid. The balanco was piid by the pUiatifia to the defendant’s 
agent at Dohli. The Railway ofBoiaU at IT ithraa refused to deliver the good a 
without the defendant’s consent and delay ocoarred In the meantime the 
price of the particular kind of griin toll and the speculation resulted in a loss to 
the C50] plaintiffs. Held, on suit by the plaintiffs for compensation instituted at 
Hatbras. that the case wis for corapons ition under section 912 of the Contract 
Aot in respect of the direct consoquoaoes of the defendant's neglect and mis- 
conduct. and that the Okuse of action aro.se at Karachi and the suit therefore 
did not lie in the court at Hathras 

TRef ' 42 All Pl« = 18 A D. .7. 749-50 T.C. : 60 I. 0. 481 : 64 I. C. 987 2 Lah L J 
555 : 80 1. C 661=22 A. L J. 591=46 All. 465 ; 78 I. C. 991 ; 79 I. 0. 30 * Dist • 
83 I. 0. 309.] 



• First Appeal No. 7 of 1911 from an order of H. M. Smith, Additional Judge of 
AUgach. dated the 28rd of September. 1910. 
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The faotis of this oasa were as follows ; — 

The plaintiffs, who were grain dealers at) Hathras, on the 30th 
Deoamber, 19 lO, telegraphed to the defendant, who was a oommission 
agent at Karachi, ordering two wagon loals of juar to be sent at onoe to 
Hathras, They sent GOO rupee? by telegram and another 600 rupees by 
means of a hundi. The jiiar wa^ despatohed on the 2Qd of January, 1911, 
und reached Ilathra? on thi l.ith of January. The railway reoeipt was, 
on the plaintiff's instructi jns, sent value payable for the balanoe due to 
the defendant, but for some reason it was not delivered to the plaintiff's 
and, owing to instructions given by the defendant to the railway author!* 
ties, the grain was not delivered to the plaintiffs until the 8dh of 
February. 1911. Meanwhile the price of juar bad fallen and the specula* 
tion resulted in a loss. The plaintiffs sued for compensation due on 
account of the alleged negligence of the defendant, and instituted the suit 
at Hathra'^. The court of fir^t instance (additional Munsif of Hathras) 
decreed the claim in part. On appeal by the defendant the additional 
Judge of Aligarh held that the court at Hathras had no jurisdiction and 
ordered the plaint to be returned for presentation to the proper court. 
Agaiost this order the plaintiffs appealed to the High Court. 


Mr. A. H. C. Bamilton^ for the appellants. 

Munshi Girdhari Lai Agarwala» for the respondent. 


TuDBAt>L and Piggott, JJ. — The plaintiffs appellants are resi- 
dents ol Hathras in the Aligarh district where they deal ingrain. The 
defendant is a comnaission agent doing business at Karachi. The former 
brought the present suit in the court of the Munsif at Hathras (It 
was subsequently transferred to the court of the Additional Munsif 
of Aligarhl ou the following allegation of fact : — In the end of De- 
cember, 1910, grain being very dear at Hathras, they inquired by 
telegram from the defendant the price at which juar was selling 
at Karachi. The defendant wired the rate on the 27th [51] of Decem- 
ber, 1910. On the 30th Djcemher, 1910, they wired to him an order 
to purchase two waggon loads of jvar at once and to despatch the 
same by rail to Hathras. They wired to him on the same day 
Rs. 600. and al'^o soot him a hundi for R^, 600. On the same date 
the defendant wired to ‘^av that ha had purchased 500 maunds of juar. 
On the 2ad of January, 1911. the defendant! wired to say that the goods 
had been despatched. They actually arrived at Hathras on the 12th of 
January. After receipt of the telegram of the 2ad of January the plain- 
tiffs wrote to the defendant telling him to send the railway reoeipt and in- 
voice to them hv value payable post for the amount which might still be 
due to him. Ho, however, failed bo send the railway reoeipt, but on the 
IGth of January ho sent a post-card stating that he bad sent it V. P. P. 
for R-^. 310-7-0, and that they ‘should pay this amount and take the 
receipt. No receipt arrived. (Hero wo may note that it had been duly 
sent V. P. P . hut owing to ‘=ora 0 error either in the address or on the 
part of the p^st office h vd not hion d.divoroJ.) Correspondence followed. 
The defendant ordered the railway authorities nob to deliver the goods. 
(He had nob then roedved payment of the balance due.) On the 25bh of 
January the plaint ffs paid th-' amount to the defendant by handing it 
over bo an agent of h'S at Delhi. The Railway officials at Hathras refused 
to deliver without the defendant's concent and further delay occurred and 
the goods were not delivered until February 8bh. In the meantime the 
price of the grain at Hathras fell and the speculation resulted in a loss to 
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the plaintiffs. This loss they ascribe to defenaant s negligence and mis- 

conduct in (1) not sending the railway receipt as ^^^erod (2) 

the railway authorities at Karachi not to deliver the goods (3) m still 
delaying to order the delivery after the payment made on the 25th of ■ OiYin . 

January to his agent at Delhi. , 8A A. 49=8 

Among other aefenoes with which we have no "°““f “* A. L. J. tiao 

pleaaed that the oonrt at Aligarh had no lunsdiotton to try ^ ^h^ «11 1. 0. 712. 

6rst court held that it had and partly ^“reed the claim. The lower ap- 
pellate oonrt hold that the courts in Hathras had iio jurisdiction and 
ordered the plaint to he C52] returned for presentation m the proper 

court. Hence the present appeal. 

The sole question for decision is. whether the cause 

whole or in part arose at Hathras. v^de section 22 (o) of the Code of Oiva 
Procedure which applies to the facts of the present case. 
olearirone for compensation nnder section 212 of the Contract Act m res- 
pect of the direct oLsequenoe of the defendants neglect and misconduct 

as alleged. The latter was the appsllants 

purchase the grain ^V'^^rfaddres^and he“was tberdfreoted to post the 

arose it will be seen from the correspondence detailed m the first court s 
fnrgmenrthat he ordered the railway anthodties at 

ver the goods as he had not received payment. Finally, after the money 
had been paid on the 25th of January, he was asked by leUer to order the 
safd rXay authority at Karachi to wire instructions to Hathras to make 

Trt fViics he ?^aid to have made delay, 
lus thus Jnite clL that the defendaufs neglect or misconduct or 

„11 Karachi In the course of the transaction he 
both, took Karachi He had not oontraoted to deliver at 

HltbTa^ bu^ merely to Plao^^ on the rails at Karachi and to post 

Hatbra'?. ^ fall to see that the cause of aotnouy i.e. 

the , neglect or misconduct which resulted in loss, ooour- 

the defendant s urged that the resultant loss or 

red anywhere e negligence and misoonduot plus 

th^resnUaTloss constitute the whole cause of action, and that, therefore, 

Tis%°uit:'Iw that^unrer "eftton^T U). read with explanation HI. 
of Act XIV of 1882. the present suit would not have been within the 
?urisdiotion of the Hathras Court. The contract was made at Karachi 
wLre the plaintiff’s offer was accepted. The performance of the contract 
W to be completed at Karachi and the money due was payable at 
Karachi The defendant contracted to act as the plaintiff s agent at 
lamchi for the purpose ffiSl of purchasing and despatching the goods and 
toTo certain acts there also. His negligence or misconduct, if any. occur- 

TClanguace of the section has been altered in the present Act in 
that in place of the words “ The cause of action arises and Explanation 
in of sLion 17 the words “The cause of action in whole or m part 

arises” have been substituted. This has not in our opinion altered the 

law as to what is the cause of action in suits arising out of contract Ex- 
planation III of section 17, Act XIV of 1882, though >t does not appear in 
the present Act, is a correct statement of what the law stiU is and shows 
clearly the true meaning of the words “cause of action m the case of 

suits arising out of contracts, 
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In our opinion, therefore, the cause of action in the present suit arose 
wholly at Karachi and the lower appellate court’s order was sound. We 
therefore dismiss the appeal with costs. 

Appeal dismissed. 


84 A. B8 (eaS A. L. J. Il48s=ll I. 0. 737.) 

APPELLATE CIVIL. 

Before the Hon'ble Mr. H. G. Bichards^ Chief Justieet and 

Mr. ftistiee Banerji. 

Muhammad Nazir Khan ( Plaintiff) u. Makhdum Bakhsh and 

ANOTHER (Defendants).^ 

[31st July. 1911.] 

Pre^emption^MtJiavtmadan law-^Ta}ah‘i-matoasibai. 

Where a person immediately on hearing of the sale of a house cxolaimed 
mera htih shafa hai ’ and without any delay took the price and brought it to 
the vendee and claimed the hoa$te, hgJd that the expressions need by him coup- 
led with the circumstances oontituted a sufficient first demand. Muhammad 
Abdul Eahman Khan v. Muhammad Khan ( 1 ) distingaiBhed. 


This wa*? an appeal under section 10 of the Letters Patent from a 
judgment of Karamat Husain, J. The facts of the case are fully stated 
in the judgment under appeal, which was as follows 


“This was a suit for pre-emption on the basis of the Hanafi Uaw and the question 
to be decided is whether the expressions used by the pre-ompfeor in making the ialab-i- 
matod^^ihdt or do not ^moaat to a oli^im for pee^empbion* The fiwt oourt c%me to 
the conclusion that they did not. The lower appellate oourt came to the oonolusion 
that they did and decreed the suit. The defendant comes here in second appeal and 
his learned counsel contends that the expressions used by the pcO'emphor are not suffi- 
cient to constitute the first demand. The lower appellate oourt in its judgment remarks 
as follows : ‘Tn the present case the words used were mcrn thn fa repeated twice. The 
plaintiff [34] also asked those present to boat witness to it. He then immediately went 
inside the house, brought the money and being accompanied by witnesses went to the 
vendee, offered him the raonev and made the second demand. The words uttered at 
the first demand amply and otearlv show that the plaintiff had a clear intention of 
demanding his right, vide Weekly Notes, 1897, pp. 23 and 93 ; Q a. D. ,7. R . 15.’ 


** The Hanafi Law on the question of first demand is very clear. Some expression 
showing that the pre-emptor claims pre-emption must be used. The expression used 
in the present case, as found by the lower court is mera shafa. which only gives an in- 
formation that the pre-emptor has the right to pre-empt. There is nothing in the ex- 
pression to show that, in addition to the information given by him. ho claims to pre- 
empt. A pre-emptor may say * I am a pre-empboc, but I do not olaim to pre-empt.* or 
ho may say ‘I am a pm-emptor and I claim to pre-empt * The fact that the expression 
1 am a pre-ompfcor ’ may be usod together with a claim to pre-empt as well as with a 
waivor of that olaim conclusively shows that the expression *1 am a pre-emptor. ’ does 
not in any way convey the idea that tho pre-emptor does claim to pre-empt. The point 
is covered by an untepottod deoision of this Court in S A. 1059 of 1991, decided on the 
lat of December, 1903. and I quote the following o.xfcraot from the judgment ‘As to 
the deoision of tho oa-e upon tho principles of Muhammadan Law, we find ourselves 

driven to the conclusion that no right has been acquired by the plaintiff under that 

law. Weoannot find that merely for the plaintiff to say “ I am a pro-empbor. my 
right extends to the land oonstituboa a <ala6.*.mawasi7>af either by express terms or 
by implication. There is abundance of authority upon the subject. U is immaterial, 
according to the Hod aya, m what words the claim is preferred. It it saffioient that 

• Appoal'No. 47 of 1011 under section 10 of the Letters Patent. 

(1) (1903) 8 A. L. J. 270. 
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they indicate a claim. But we have nothing in the expceasions used in this case to 1011 

make it possible to say that each a claim has been made oc can be inleEred> Mr. July 81. 
Justice AMBER AIjI in hie wotkupon Muhammadan I*aw, Vol. I, p. 697, following the 
p^st authorities, says : — ** If a pre-emptor were to say to the purchaser, I am thy pre- ^pp^LIiATH 

emptor or shdfee^ it would be void.“ The result of this is clear that a mere expression OiVlIi. 

or declaration of his right does not itself show that he wishes to enforce that right. - 

We find ourselves constrained to overrule the claim of the pre-emptor appellant and ^ 8898 
hold that the first demands necessary under the Muhammadan law have not been ^ j ^^43 

“lade.’ =lli. C. 

** In addition to the authorities cited in the unrepotted case I cite the following 787 , 
from Baillie'e Muhammadan law * There is some difierenoe as to the words in which 
the demand should be expressed. But the better opinion is that it is lawful in any 
words that intelligibly express the demand. So that if the pre-emptor should say ‘ I 
have demanded’ or * i demand pre emption,’ it would be lawful, but if he were to 
say * 1 am thy hhajce or pre-emptor’ or *I take thy mansion by pre emption* it would bo 
void, (Book on Pre-emption, Chapter III, p. 187, edition 3). 

** Ihere is nothing technical in this rule of Muhammadan law. It is based 
on the causes of interpretation which determine the intention of a person. The 
intention ia to be gathered from exproasions used by that person and not from 
words which havs not been used by him. The expression * 1 am a pre-emptor, 

[653 only gives information that the speaker is a pre-emptor not of what the pre- 
emptor IS going to do — but the words *1 have demanded' oc *1 do demand pre-emption' 
show an intention to cltxitn pie-emption. 

** The case Ihianul Huq v. Kalian (1) has no application to the facts of the 
present case, because, according to the remarks made by the learned Judges in that 
case it appears that a demand was made. The learned Judges say: — 'The plaintiff in 
his evidence states that as soon as he heard o£ the purchase from a friend be at once 
said ** 1 am a pre-emptor, 1 have a claim {)natn thajt hxm ; merahaq ha»)”...*The 
words the plaintiff used were probably equivocal, but a witness, named Abdul Ghafur, 
was called and be says that when the plaintiff was informed that the house was sold, 
he at once said that he was a pre-emptor and would take the bouse, and bold Nanhe, 
his brother, to take money and asked us to accompany him.’ The rulings in Ahmad 
ahah Khan v. Abadi Begain (3) and Mtihammad irunis Khan ▼. Aluhammad Yusuf (8) 
do not apply to the facts of these oases. 

" The result is that 1 hold that the expression found by the lower appellate court 
to have been used by the pre-emptor mera s/ia/a, does not constitute a lalab mawa- 
sibal within the meaning of that expression under the Muhammadan law. 1 therefore 
allow the appeal, sot aside the decree of the lower appellate court and restore that of 
the court ot first instance with costa." 

Mr. Mcuhammad Ishaq Khan (with him Munshi Gobind Prasad), for 
the appollaut. 

Mr. Abdul Baoof (with him Mr. Ahmad Karim), for the respondents. 

BiCHARDS, C. J. and Banerji, J. This appeal arises out of a suit 
for pre-emption under the Muhammadan law. The court of first instance 
dismissed the claim. The lower appellate court decreed the claim revers- 
ing the court of first instance, and a learned Judge of this Court reversed 
the lower appellate court and restored the decree of the court of first 

instanee. 

The question is whether the preliminaries required by the Muham- 
madan law have or have not been performed. The evidence is that the 
plaintiff pre-emptor immediately upon learning that the sale had taken 
place said “ mera haq shafa hat.” This ho repeated three times calling 
upon certain persons who were present to bear witness. On the moment 
without any uelay he took the price of the house and brought it to the 
vendee and claimed the house, informing him of the fact that he had 
already made his demand, bo far as the question is a question of fact 
it rested with the lower appellate court to decide that question, [56] and 

(3) Weekly Notes, 1897, p, 93. 


(1) (1909) 6 A. L. J. 1&. 

(2) Weekly Notes, 1897, p. 23. 
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1911 ib was not competent for this court in second appeal to set aside the 
JUDY 31. finding of the lower appellate court. It is said, however, that the words 
— which were used could under no possible circumstances constitute a good 
APPEDDATE ^Qinand under the Muhammadan law. There is no doubt that certain 

expressions appear in the authorities as illustrations of what constitutes 
34 A 38=8 a good demand and the expression used in the present case is not amongst 
A. L, j. 1148 them. It is laid down by Mr. Ameer Ali, at page 606 of volume I of the 
= 11 1. C. edition of his work on Muhammadan law that “no particular formula 

■*37. necessary so long as the claim is unequivocally asserted.'* He cites 

abundant authority for this proposition. There cannot be the least doubt 
that it was the intention of the plaintiff in the present case to assert and 
demand his right of pre-emption. It is possible if the words he used 
were the only evidence in the case that it might be said that the words 
were equivocal, and did not necessarily show that he was making a de- 
mand of pre-emption, but tbe circumstances and what actually took place 
at the very moment that be used these words, do in our opinion demon- 
strate that it was his intention to make the demand ; not merely ho assert 
that his claim bo pre-empt existed, bub actually to demand it. He called 
the attention of witnesses to the fact and ha at once went and gob the 
money. All those things happened simultaneously with the uttering of 
the words, nob after the lapse of some time. Our attention has not been 
called to any authoricy which lays down that we are not entitled bo take 
into consideration what actually oocuvrod at the moment to enable us to 
come bo a conclusion whether or nob the pre-emptor was demanding pre- 
emption when bo used the particular expressions. If the Court is entitled 
to consider those circumstances, then it was quite open bo the lower 
appellate court to arrive at tbe conclusion at which it did arrive and the 
question becomes a question of fact binding in second appeal. We think 
that it is impossible to lay down any bard and fast rule as to what ex- 
prossiona constitute a good first demand : each case must bo considered 
and decided upon its own peculiar facts and oiroumsbances. 

[57] Reliance has been placed on the case of Muhammad Abdul 
Rahman Khan V. Mvham^t. ad Khan (1). lu that case the words used 
^ 0 re:— **I am pro-omptor and my right extends to the laud. It was held 
that those words were not suflicient to constitute a talab-i-viawasibat. 
The loarnod Judges ^ay at page 271, after referring to the Hidaya “Bub 
we have nothing before us upon which it is possible to say that such a 
claim has been made or cau bo inferred. ’* lu our opinion this case is 
clearly distinguishable from the present ca=;e. In tbe present case there 
are circumstances which occurred at tbe very moment at which the words 
wore used from which it can reasonably b« inferred that the demand was 
in fact being made. We think that the decision of the lower appellate 

court ought to be restored. 

We accordingly allow the appeal, set aside the decree of this Court 
and restore tbe decree of tbe lower appellate court with costs of tbe two 
hearings in this Court. 

Avmal allowed. 


U) (1903) 6 A. L. J. 270. 
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lo 0 . L. J, 78=14 Bom. L. R, SOsslS I. C. 287.) 


PRIVY COUNCIL. 


Jix Singh and others (Defendants) v. M aha raj Singh (Plaintif).^ 

[On appeal from the High Court at Allahabad.^ 

[Isb November. 1911], 

"ass *-■ 

It IS contrary to the practice of the Judicial Committee to allow a noint tn 

court of the Subordinate Judge of Shahjahanpnr. of the 

The facts of the case as alleged by Maharaj Singh the plaintiff (res 
ponden^ ^ere that the three sons of one Nehchal Singh, namely Harihar 
Himmat faingh and Bahadur Singh, separated in the life time of 
Harihar Singh, after whose death his [58J widow Ummed Kunwar o™ain 
6d possession of his property and died on the 15th of March. 1892 when 
the two sons of her daughter, named Khangar Singh and Bishan sYngh 
succeeded to the Property of Harihar Singh in equal shares; and that Khfn- 
gar Smgh. the father of the plaintiff, died on the 29th of July 1892 a Yd 
his estate devolved on the plaintiff, who demanded possession of' it from the 
defendants, but they refused to give up possession. The plaintiff further 
a leged that he was entiled to half the entire property left by the husband 

necessary expenses he had transferred 
half of his half share to one Musammat Bed Kunwar under a deed ofYIle 
dated the 4th of beptember, 1903 ; and he therefore in the present suit' 
brought on the 11th of September. 1903, prayed for possession of the pro’ 
perty of Harihar Singh to which he was entitled through Khangar Singh 

Bahadur Singh had died without issue in 1878 Himmat 
left a son. Nirmal Singh, who was the grandfather of Jit Singh the fir^st 
defendant. The other defendants were members of the family ex’cent onY 
who was a transferee from J it Singh; and two others, who were mortgages 
of a portion of the property in suit. The only defence now material Y!! 
that of Jit Smgh. tde first defendant, who pleaded {^n^er aUa) that KhLgL 

Singh the father of the plaintiff predeceased Ummed Kunwar and th t 

therefore, the plaintiff bad no right to the property in suit ■ that Hirn^oY 
Singh, Bahadur SingU, Harihar Smgh and Nirmal Smgh Yere all meXr 
Of a joint Hindu family and did nob separate; and that the name of Ummed 
Kunwar had been entered in the papers only for her consolation a d 
satisfaction on account of her being a widow; and in the third nara^ra ? 
of the written statement he assorted that “ even if. as sfcafod 

tiff. Khangar Smgh is the daughters son of Harihar sfngh tL nla'^nt'ft; 
has, in the presence of Bishan Singh, no right to sue • because J, 

Singh died during the liietime of Ummed Kunwar, otherwise 

would nob have been silent for such a long time.” plaintiff 


Al/i. 


‘Present 


Lo,8 MAC^AGIJTBN, Lord BoBSONTsir JomT^QB and Mr. AMEBI 
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Tha suit o£ Maharaj Singh was numbered 119 o£ 1903. Two other 
suits relating to the property in dispute were brought in 1904 one 
by Bishan Singh (45 o£ 1904) on the allegation that on the death of 
Ummed Kunwar he alone succeeded to the property [59} of Harihar 
Singh, inasmuch as his brother Khangar Singh bad predeceased Ummad 
Kunwar ; and the other (62 of 1904) by Musammat Bed Kunwar, the 
tiansferee from Maharaj Singh, in which she claimed a one-fourth of the 
estate of Hanhar Smgh. T'he defendants in these two suits were the 
other members of the family. 

Maharaj Singh’s suit (119 of 1903) was decided by the Subordinate 
Judge on the i8th of Maich, 1904. He held that the allegation on which 
the plaintitl's suit was based, namely that his father Khangar Singh 
survived his maternal grandmother TJmmed Kunwar, was not proved 
either by the oral evidence, whioh he considered unreliable, or by the 
documeutis produced in support of it; and he decided the third issue (when 
did Khangar Singh dieV) against the plaintiff, and holding that in view of 
that finding it was unnecessary to deal with the remaining issues, he dis- 
missed the suit. 

buits 45 and 52 of 1904 were admittedly tried together by consent, 
the evidence in cne governing the other, and on the 30bh of August, 1904, 
they were decided by the same Subordinate Judge who had decided 
Maharaj bingh’s suit : he, however, found the third issue in the plaintiff’s 
favour in each case, and decreed those suits. 

Five appeals were preferred to the High Court in the three Buits. 
Maharaj Singh's appeal was i70 of 1904, the appeals of the defendants in 
Bishau Singh’s suit (46 of 1904) wore 204 and 279, and the defendants 
appLalb in BeU Kunwar ’s suit (52 of 1904) were 263 and 289. All the 
appolils lic&id toj^sthor by P, G* J3ANERJI and R. S* AIKMANi JJm 

v.uo Uolivoied their inaiu judgment in appeal 264, in which, after stating 
that the bvo appeals were " connected appeals,” and deciding two other 
isbUcs of lact, namely (i) were Bishan Singh and Khangar Singh the sons 
of Hanhar bingh's daughter V and (2) was Hanhar Singh separate from his 
brothers i', in concurrence with the decision by the Subordinate Judge o 
thobo isbues m suit 46 of 1904, pointed out that on the issue whether 
Khangar Singh did or did not predecease Ummed Kunwar the Subordinate 
Judge ‘‘came to the conclubiou in tho suit of Bed Kunwar (52 of 1904) 
that Khangar bingb survived his grandmother, a conclusion opposed to nis 
hnding in Mahaiaj Singh’s suit,” and on that issue remarked as follows 

■note Loe tho oral ov.denco i.i ooulliotiug. aud. as monbioned above, the loamod 

buLuedmato Juugo has come to two opi^os.to cocolus.ons ou this issue. 

luat L mmeu Kuaw.u d.cd oa tUo IbiU oi March. 18^2- On behalf of .Sahara] S.ngb 

and lied Kunwar .eliance .s pluccd ou the report of a patwari, f 

tcuiubr IbJ ' m which the date of Khangar s death is given as the 2yth of July. 189-. 

In UiB laLuc luiiumont tho loatued Subocumato Judgo toierfi to this as one of tho pieces 
in uiB xaiet jucumuuv ohango his mind. But in our opinion this report of 

ol ovidcuce Rhatigaf S death i= uncaiable. There is ovidenco printed 

Lho patwan as to t ‘ ^ iippeal No. 262 which in out opinion shows that Khangar 

t ““of On th,.t d^o BmU»n Biugh applied lor the 

oau-cs ol liioi^solf aud Maharaj Biogb, tho soQ of Khaogar Singh. >n the 

. if niLt. L'miuud Ivuuwat. lu this petition Bishan Singh assooiated with 

piuco ul bmgu, the minor son of Khangar Singh, under the guardianship ot 

Lingu tho huolo ot Mahara) Singh. Thie oloarly ind.oatee to ue that 

mugh was dead on that date. Although, however, Khangar bingh may have 
a.uangac D b ^ petition Was presented, it does not at 

aU ioii’lTwthithcwasdcauonthem^ of March when Ummed Kunwar died. The 

tLry fact that Bishan Smgh assooiated Khangar s son with himself m this 

lb a strong indication that Khangar Singh did survive Ummed Kunwar. it ifl 
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avidenoe that there was no love lodt between Biahan Sioch 
and Khan^r Bmgh In the preceding January Biahan Singh had got Khangar Singh 

'u which ha was declared to be Biahan Singh’a aub-tenant. 

it Khangar bmgh had predeoea«ed Ummed Kunwar, wo think Biahan Singh would 
never have associated Maharaj Singh with himself in this petition. He would have 
olaimea the whole of the inheritance for himself. There is also filed a copy of a ludg- 

Oolleotor. dated the 3Xst of March. inJ2. pvssed on an application 
made by Khangar Singh against Biahan Singh. We think it is probable that, had 
Khangar Singh Men dead on that date, the matter would have been brought to the 
attention of the Court. Under these ciroumstanoes we are unable to say that the 
later conclusion arrived at by the learned Subordinate Judge as to the tima of 
Khangat's death is wrong. 

“Upon the findings at which we have arrived, in oonourrenoe with the court 
below, that court was justified in deoreeing one-haU of the olaim of Bisban Singh 
and the suit of Bed Kunwar and the appeals filed against the decrees in those suits 
must fail That court should have decreed the olaim of Maharai Singh and hi« 
appeal must prevail ” ^ ® 

The result of this deoision was that the following order was made by 
the BTieh Court in the appeal (170 of 1901) of the respondent in the pre- 
sent appeal : — 

“This is the appeal of Maharaj Singh in the suit brought by him which 
was dismissed by the court below Pot the reasons atited by us in our judgment 
in appeal 2R4 of 1<104. decided to-day. this appeal must prevail. We fei] acoordinglv 
decree the appeal, set aside the decree of the court below and make a decree in favour 
of Maharaj Singh on the same terras as the decree made by the court below io 
suit of Bed Kunwar, No. 52 of 1904 *' ® 

In the petition by the defendants to the High Court for leave to appeal 
to His Majesty in Counoil one of the grounds taken was, that in any event 
during the lifetime of Bishan Singh the plaintiff Maharaj Singh was nob 
entitled to maintain the suit. This ground had not been dealt with by 
either of the courts in India. 
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On this appeal, which was heard ex parte^ 

Ross for the appellants contended that the High Court had erred in 
holding that the respondent had proved that Khangar Singh survived 
TJmmed Kunwar. In the respondent’s suit the Subordinate Judge had 
held that the evidence was unreliable, and that the respondent bad nob 
established his allegation to that effect ; and though in the other suits by 
Bishan Singh and Bed Kunwar the Subordinate Judge had come to an 
opposite conclusion, it was admitted that those two suit which had not 
been brought until 1904. had been tried together by conse^.t of the parties 
on the same evidence and decided in the first court on the 30fch of August, 
1904, the respondent’s suit had been instituted on the 11th of September,* 
1903, and decided on the Iftbh of March, 1904: and was therefore it was 
submitted, clearly tried quite independently of the two later suits In 
the High Court, no doubt the appeals in the three suits were all heard 
together and treated as “ connected appeals." But it was only by referring 
to evidence not on the record in the respondent’s suit, and which was 
never made part of the record in that suit on any application of the parties 
or by any order of the court, that there was any concurrence in the deoi- 
sionn of the counts in India to the effect that Khangar Singh had survived 
his grandmoMior. Such evidence, it was contended, had been wrongly 
referred to bv the High Court. The proper course when the High Court 
reversed the decision of the first court on a prolimiDary issue, as it did in 
the respondftit’s suit, would have been to remand the case to the Subord- 
inate Judge for trial of the remaining issues. Besides, the High Court had 
held that tho fresh evidence in the later suits on which the Subordinate 
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•Tndge professed to have changed his opinion, was [62] not reliable. 
[Their Tjordship^ fchonghfc that there were concurrent decisions on the 
point as well as on the other matters of fact in the case ] Tt was 
then submitted that the respondent was not entitled in law to maintain 
his suit at all as long as Bishan Singh was alive (1). [Mr. AmEBR Ali. 
Can you raise a new point like that now, especially in a case heard ex 
rar/c?] Notice of appeal has been duly given and the respondent might 
have appeared : the point of law suggested was taken in the third para- 
graph of the Appellant Tit Singh’s written statement, though it was not 
dealt with by the courts below [SIR ToHN Edge. The paragraph of the 
written abatement referred bo cannot, I think, be interpreted as raising the 
point you now suggest.] Tt appsars to raise the same point, which is one 
that was again raised in the grounds for leave to appeal to His Majesty in 
Council [Their Tjordships, however, were of opinion that the noint now 
raised had not (except as a ground for leave to appeal to England] been 
taken before the courts in India, and that it could not be taken for the 
first time before the Tndicial ConriTpittoe.] 

The judgment of their Tjordships was delivered by Lord MaCNAGH- 

TEN 

It is not usual to allow a point to be raised here on appeal which has 
not been discuscod in the Court below, and upon which their Lordships 
have not got the assi<it;ance of the Court below. 

On this ground their Lordships will humbly advise His Majesty that 
this appeal should be dismissed. 

ApvMl dismissed. 

Solicitors for the appellants r — Barrow, Bogers and tdevill. 


34 A. 63 r=89 1. a. 7srl5 C L. 0. 6B»i6 C. W. N. 97=9 A. D. J. 37= 
fl9l2) M. W. N 32=14 Born. t. R. 1=21 M. L. J. 1158= 

13 I C 304=11 M t. T fl ] 

[631 PRIVY COUNCIL. 


Jamna Das iDncree^holder) v. Ram Ahtar Pande and others, 

iJudgment-dphtors). 

[On appeal from the TIioh Court at Allahabad.'] 

[2nd November, 1911.1 

Act jVo. TV nf 1SS2. (Trnnnffir of P^'cijicrtv Art) .^ficfinn PO-^Mnrtaopfi’^.^uh’Vtortgaae—^ 
PiirrlifiBi'r fr/>in yr**’# of MHiiderntion for ic lc— Par- 

.snnni linhilitp of fnirchascr—Sfitc of morinoqec riqhiii. 

In tbi<» ease it bold ^jvffirminv tbo dootoioQfl of tbo Courts in India in 
Jamno Dan v P.nm Aiiiar PantTfi fSl that the parohafler of the mortgaged pro- 

Pra^ent — "Lord Macnaohtkn Eord ROPSON Sit JOHN EnOE and Mr. Ameer ALI. 

(1) Thi« contnntion whioh Mr. Ros-^ waa not allowed to raise was on tho liooe of 
Mr. Mavno'fl arg'imont in VcntiiiiinmuiO Ouru v. Vfir.J^ain Pa*t 2 atiiii/i/nmr»a BahoAur 
Onru '1002' T- Ti R. 2S Mad. f>7R at nago r,Q2. to the effect that “ takers of obstructed 
horilafie are ioint tenants in the same generation, then survivorship follows” a con- 
tention which was accepted hv the .Tudioial Cotnmitteo in that case. On that authority, 
and applying it to the proaent case if it bo assumed in the respondent's favour that 
Khanc^r ^innh survived TTmmo-1 Eunwnr ho took the estate an a ioint tenant with 
his brother RiRhan Singh: and on Khangar Sinrrh'fl death Biahan Singh by right of 
aurvivsrship succeeded to the wliolc estate, and M.aharai Sinch not being in the same 
aenoration was excUidod by law and h.ad no right of suit until Blsban Singh’s death. 
Pcpnrtrr'f unfc. 

(2) (1909) I. Tj. R. 31 All. 352, 
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periy w^fl not a person from whom the balance of the mortgage debt was 1911 
** legally recoverable " within the meaning of section 90 of the Transfer of Pro- viov 3 
petty Act. IV of 1882. L ' 

[Fol : 90 I. a. 785=18 M. L. T. 217 : Ref : 16 0. Ii. J. 994=17 I. 0. 927 ; 17 0. D. J. PBIVT 
ig0=17 0. W. N. 457=18 I. 0. 747 ; 9 Pat. D. J. 394=46 I. 0. 98 ; 41 Mad. 488= OOUNOlD. 

43 1. O. 625 ; Fol-: 78 I. O. 5i6 ; Ref : 75 1. 0. 940 ; 76 I. O. 1016=18 Hi. W. 580 

=45 M. ti. J, 693 : Fol : 76 I. O. 57 ; Diet : 84 I. 0. 26 ; Ref : 81 1. 0. 962=47 89 A. 68=89 
M. L. J. 517=20 Ii W. 721=1924 M. W. N. 838.] 1. A. 7=18 C. 

Appeal from a decree (20bh April 1909) of the High Court at 
Allahabad, which affirmed a decree (16bh April, 1907) of the court of the = 9 A. L. J. 
Subordinate Judge of Mizapur. 37=191^^ 

The appellant, the holder of a mortgage decree against the respondents W* 
under section 83 of the Transfer of Property Act (IV of 1882), applied for *’^*m.* L. J. 
a decree under section 90 of that Act, which enacts that “ when the net iiaB=18 1, 
proceeds of any such sale are insufficient to pay the amount duo for the C, 804=11 M . 
time being on the mortgage, if the baltinoe is legally recoverable from the ®* 

defendant otherwise than out of the property sold, the court may pass a 
decree for such sum.” 

The 6rst respondent Ram Autar Pande was the purchaser of the 
mortgaged property, and the other respondents were the representatives of 

the mortgagor. 

The Subordinate Judge allowed the application against the judgment- 
debtors other than Ram Autar Pande, but dismissed it as against him. 

The main question for decision in this appeal was whether the courts 
below were wrong in holding that a decree under section 90 could not be 
passed against the first respondent. 

The facts are stated in the report of the case before the High Court 
(Richards and Griffin, J J.) which will be found in I. Ij. R. 31 All. 352. 

[64] On this appeal — 

Sir IS. Erie Richards, K. C. and Boss for the appellant contended 
that the first respondent was nob merely the purchaser of the equity of 
redemption, but of the whole mortgage debt, and part of the purchase 
money had been left in his hands in order to pay off the debt, and that a 
personal decree could therefore bo made against him for payment. The 
word “defendant” in soebion 90 of the Transfer of Property Act was not 
limited to the mortgagor. In making the decree under section 88, which 
was dated the 29bh of November, 1904 (1) the High Court said that if the 
sale did nob satisfy the deoroe the "mortgagee rights” (which had not been 
sold) couid be proceeded against in execution of the decree. Reference 
was made to Matadin Kasodhan v. Kazim Husain (2) and Qanga Prasad 

V Chunni Lai (3) [Lord M.acnaghten referred bo Izzatunnissa Begam 

V Partab Singh (4)]. The decisions of the courts in India, it was submit- 
ted, were therefore wrong and should be set aside. 

DeGruyther^ K. C. and B. Dube for the first respondent were nob 

called upon. 

The judgment of their Lordships was delivered by Lord Mac- 

NAGHTEN : — 

This is a perfectly plain case. The action is brought by a mortgagee 
bo enforce against a purchaser of the mortgaged property an undertaking 
that ho ootered into with bis vendor. The mortgagee has no right to 
avail himself of that. He was no party to the sale. The purchaser entered 
into no conbraob with him, and the purchaser is nob personally bound to 

"Id See 1. L. R. 27 All 364. l3) (1895) !. L. R. 18 All. 113. 

(2) (1891) I. L. R. 13_A11. 432. (4) (1909) I. L. R. 31 All. 583. 
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pay this mortgage debt. Therefore, he is not a person from whom, in the 
words of the 90th seotiou of the Transfer of Property Act, “the balance is 
legally recoverable.” 

Their Liordships will therefore humbly advise His Majesty that this 
appeal must be dismissed with costs. 

Appeal dismissed. 

Solicitors for the appellant : — Ranhen Pord, Ford and Chester, 

[65] Solicitors for the respondent Ram Autar Pande : — Barrowt 
Rogers and NevUl. 


34 A. 65 (=13 I. C. 269=11 M. h. T. 1=1912 M. W. N. 16=9 A. h. J. 40= 
j6 C W. N. 217=15 C. L. J. 72 =11 Bom. L. R. 33=23 M. h, J. 1= 

3S I. A 10.) 

PRIVY COUNCIL. 


Lekhraj Kunwar {Plaintiff) V. Harpad Singh and others 

(Defendants), 

[3rd and 22nd November, 1911.] 

(On appeal from the High Court at Allahabad.) 

law — Inheriiatice^Impartiblc estate governed by rule of primogeniiurB-^EtiaU 
devised to widow of owner-Suii by reversioner — Compromise of suit by widow and 
reversioner^Descent of estate governed by the compromise and not by will. 

The owner of an impartible estate governed by the rule of primogeniture died 
leaving a will by which ho gave an absolute estate to his widow, against whom 
S., the next reversioner, brought a suit on the ground that the will was invalid 
and that he was entitled to possession of the estate. In that suit the parties 
came to a compromise, by the terms of which it was agreed that the widow 

should hold for her life the position of “ gaddi-nashin,” paying S a monthly 

allowance, and that after her deith Sot ** any representative of his who may be 
living at that time vviil be the absolute owner of all the movable and immovea- 
ble properties and will occupy the gaddi." S predeceased the widow leaving no 
male issue and without having made any disposition by will or otherwise of 
his interest in the estate. On the death of the widow in possession, the widow 
of S sued to recover the estate from members of her husband’s family who had 
possession of it. 

Held by the judicial Committee (affirming the decision of the High Court) 
that the rights ol the parties depended not on the will but on the compromise, 
the terms o! which gave S a vested interest in the estate, which retained its 
character of impartibility, and on the death of S descended not to his widow 
(the appellant) but to the respondent bis heir, according to the rule of pri- 
mogeniture. 

[Ref : 73 I. 0. 196=25 Bom. D. R. 293=17 Bom. 597.] 

Appeal from a judgment and decree (29fch May 1908) of the High 
Court at Allahabad, which reversed a judgment and decree (2Ath Feb- 
ruary 1906) of the District Judge of Jaunpur and dismissed the appellant’s 

suit. 

The main question for dotermination in this appeal was as to the 
effect of a document, dated the 25th of April, 1896, called a compromise, 
as to the intorpretafeiou and legal effect of which the courts in India 
differed, the District Judge construing it in favour of the appellant and 
the High Court in favour of the respondents. 

The facts of the case are fully stated in the judgment of the High 
Court, and in the judgment of their Lordships of tho [66J Judicial Com- 

* Present : — Lord M.lCNAOHTBN, Lord UOBBON, Sir JOHN Edge and Mr. AMBER 

AEl. 


694 


».] 


LEKHRAJ KUNWAR t>. HABPAIi SINGH 


34 All. 67 


mitliQe. The report of the ease before the High Court (SIR John STANLEY 
O. J. and Banerji, J.) 'will be found in I. L. B. 30 All, 406. 

On this appeal— 

Sir Erie Richards, K. 0. and B. Buhe for the appellant contended 
that the will of Randhir Singh in favour of his wife Sonao Kunwar con- 
ferred on her an absolute proprietary estate, and that the effect of such 
transfer was to destroy the original character of impartibility of the estate 
and the special custom of primogeniture regulating its descent. Reference 
was made to Suraj v. Rabi Eaih Ojha (1) Bhoohun J^ohini Dshi v. 

Uurrish Ghander Ghowdhrii (2) and Abdul Wahid Khan v. Nuran Bihi 
(3). The estate therefore came to Sonao Kunwar as an absolute estate 
governed by the ordinary rules of Hindu law. Under the compromise, 
dated the 25th of April, 1896, made between Sheopal Singh and Sonao 
Kunwar, the former took, subject to the life interest of the latter an 
absolute vested estate in the property which became self-acquired, and 
was governed by the Mitakshara law. The High Court had therefore 
erred in holding that by the terms of the compromise it was the intention 
of the parties that the estate should on the death of Sonao Kunwar 
descend by the rule of the primogeniture [DeGruyther K. C. referred to 

Khunni Lai V. Qobind Krishna Narain W a.s supporting the decision of 

the High Court in the present case.] 

DeGruyther, K. C. and Ross for the respondents were not called upon. 

The judgment of their Lordships was delivered by Sir John 

^^^^his is an appeal by Thakurain Lekhraj Kunwar (the plaintiff) from 
the decree of the High Court of Judicature for the North-Western Pro- 
vinces of India, dated the 29th of May, 1908. which set aside the decree 
in the plaintiff’s favour of the District Judge of .Taunpur, and dismissed the 
plaintiff’s suit and certain objections which had been filed by her. 

[67] In the suit in which the decree now under appeal was made the 
plaintiff, who was the ^idow of Sheopal Singh, claimed proprietary posses- 
sion of the riasat of Singra Mau in the district of Jaunpur, and mesne 
profits. The defendants to the suit, who are respondents to this appeal, 
are Thakur Harpal Singh, a distant cousin in the male line of Sheopal 
Singh, Shamsher Bahadur Singh, a younger brother of the father of Thakur 
Harpal Singh, Baghuraj Bahadur Singh and Rampal Singh, minors, sons of 
Shamsher Bahadur Singh, and Thakurain Janki Kunwar, the widow of 
Rudarpal Singh, who was a brother of Sheopal Singh and had died without 
male issue. The last common ancestor of Sheopal Singh and Thakur 
Harpal Singh was Dammar Singh. 

The District Judge of Jaunpur gave the plaintiff Thakurain Lekhraj 

Kunwar a decree for possession as a Hindu widow, and decreed mesne 

profits. From that decree the defendants, Thakur Harpal Singh and 
Shamsher Bahadur Singh, on bis own behalf and as guardian of his sons 
Baghuraj Bahadur Singh and Bampal Singh, appealed to the High Court, 
and in that appeal the plaintiff filed objections to the decree of the District 
Judge, claiming that she was entitled to a decree for possession of the 
Singra Mau estate as an absolute owner, and not merely for the estate of 
a Hindu widow. The defendant, Thakurain Janki Kunwar, did nob defend 
the suit ; she claimed no interests. 

til (1907) I. L. H. 80 All. 84; L. R. 35 l3) (1885) I. L. B. 11 Gal. 597: L. R. 12 

1 A. 17. 1. A. 91. 

(2) (1878) 1. L. B. 4 Cal. 23; L. R. 5 I. (4) (1911) I. L. B. 33 All. 356. 
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The question upon which this appeal depends is a short one. The 
estate of Singra Mau descended in the male line from Dammar Singh as 
an impartible estate to one Randhir Singh, who died without male issue 
in January 1895. In the family to which Randhir Singh, Sheopal Singh 
and Thakur Harpal Singh belonged the rule of primogeniture applied so 
far as this estate of Singra Mau was concerned. The pedigree of the 
family will be found in the judgment of the High Court ; it is sufficient 
now to say that Sheopal Singh, who was the plaintiff’s husband, was the 
son of Jagarnath Singh, a younger brother of Randhir Singh, and that on 
the death of Sheopal Singh without a son in July, 1899, the defendant 
Thakur Harpal Singh was, subject to the life interest of Tbakurain Sonao 
Kuuwar under a compromise, the next member of the family who was 
entitled the possession of Singra Mau, if the estate was then impartible. 
The question as to whether the [68] estate had ceased to be impartible 
or had continued to be and was impartible on the death of Sheopal Singh 
depends upon the construction of an agreement of compromise of the 25th 
of April, 1896, to which Sheopal Smgh and Tbakurain Sonao Kunwar, 
who was the junior widow of Randhir Singh, were the parties. 


Randhir Singh, who was then 74 years of age, and in possession of 
the impartible estate of Singra Mau, made a will on the 15th of December 
1894, by which ho left his entire estate and every kind of movable and 
immovable property of whicb he was then in possession to Tbakurain 
Sonao Kunwar, his junior wife. It is admitted that if Randhir Singh was 
then of testamentary capacity he had power as the owner in possession of 
the impartible estate of Singra Mau to make that will, and by it to put an 
end to the impartibility of the estate, and to exclude his nephew Sheopal 
Singh from the succession, which was the effect of the will as it was 
oseoutod- After the death of Randhir Singh his widow Tbakurain Sonao 
Kunwar applied for a grant to her of probate of the will. Sheopal Singh and 
others filed objections to probate being granted; thereupon in March, 1896, 

Sheopal Singh brought a suit in the Court of the Subordinate Judge of 

Jaunpur against Tbakurain Sonao Kunwar and Tbakurain Shankar Kunwar, 
the senior widow of Randhir Singh, a proforma defendant, and Babu Soridat, 
also a pro forma defendant, in which Sheopal Singh allowed that when 
Randhir Singh was seriously ill and on the point of death, and quite 
incapable of entering into any contract or of understanding any transac- 
tion, the w’cll-wKhors of Sonao Kunwar and Shankar Kunwar, having 
colluded together, caused the will to bo executed. Sheopal Singh further 
alleged in that suit that according to the old custom and nature of the 
property, and ah'o on the strength of right of survivorship, the right to 
occupy the fjadt.i and to outer into po^ession of the entire estate devolved 
upon him on the death of Randhir Singh, and ho pravod for a declaration 
that the will of the 15th of December, 1891, was null and void as against 
him and the estate, and for a decree dispossessing Tbakurain Sonao Kunwar 
and Tbakurain Shankar Kunwar and awarding absolute possession to binii 
Sheopal Singh, over the entivo estate of Singra Mau. together with 

Lb9J %mlaks, movable and immoveable property appertaining to the said 
estate. * j 1 1 o 


On the 25tb of April, 1896, Sheopal Singh and Tbakurain Sonao Kun- 
war entered into an agreement of compromise which was executed by them 
and was in the form of a petition to the court of the Subordinate Judge of 
Jaunpur in the suit which had been brought by Sheopal Singh against 
Sonao Kunwar. Shankar Kunwar and Babu Soridat. That petition was 
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presentad to the court of the Subordinate Judge, and on the 27th of 
April, 1896, the Subordinate Judge made a decree in the suit in accordance 
wifah the petition giving possession of the estate to Sonao Kunwar for 6r 
life subject to the terms of the compromise. 

The petition of compromise was as follows : 

“ 1. The name o! Mueammab Thakuraiu Sonao Kunwar will oontinue bo be re- 
corded in bhe revenue papers in bhe same way in which it stands recorded, and she wil 
remain in possession during her life time of all the moveable and immoveable 
of which Rai Kandhit Singh was in possession, exercising the powers oi gaddt.tashtn 
(oooupier of garfrf:) without the power to transfer or charge the estate m any way. 

“2 I Thakur Sheopal Singh, will take the sum of Bs. 12,000 a year at the 
rate of Rs 1 000 pet month from Musammat Thakucain Sonao Kunwar for all my ex- 
penses. and 1, Musammat Thakurain Sonao Kunwar. will pay t^he same. T, Tbakur 
Sheopal Singh, will not inteefore with the estate in any way m the lifetime of Musam- 
mat Sonao Kunwar. After the death of Musammat Jhakatam Sonao Kunwar I. 
Thakut Sheopal Singh, or any representative of mine who may be living at that 
will be the a^oluto owner of all the moveable and immoveable properties possessed by 
Bai Bahadur Singh and will oooupy the gadai. In case of non-payment of the faxed 
annual allowance, I. Thakut Sheopal Singh, will have power to recover the same by 
instituting a suit and attaching the profits and moveable property belonging 

to Thakurain Sonao Kunwar. 

3 If I, Thakut Sheopal Singh, hivvo to go to any member of the brotherhood, 
or any ru is on the oooasion of any ceremony or otherwise, 
take as much equipage belonging to the estate as 1 require, and when I 
creations, &o., 1 will take any conveyance I like for my use. Thakurain Sonao Kun 

war will have no power to forbid me. 

“ 4 If on any particular occasion, any indispensable neoessity arise in the estate, 
and it be necessary to take a loan. we. Thakut Sheopal Singh and Musammat Thak- 
urain Sonao Kunwar will, in concurrence with oaoh other, borrow five or ten thousand 
rupees, and repay the same gt^dually from the profits of the estate. 

“ 5 I. Thakurain Sonao Kunwar. also accept all the aforesaid conditions It is 

tuere.o.0 o^ts^rreS 

“rr-S:::' e"sr?c t70] Th..u.aic Sh.n1... 

Kunwar and Seridat, pro /orma defendants, have been exempted. 

Sheonal Singb died on tho 27fch of July 1899 wibhoub issue male, and 
wibhoub having made any disposibion by will or obherwise of his mberesb 
in bhe Singra M.u esbabe. Thakurain Sonao Kunwar who had been m 
possession of bho estabe under bhe compromise o bhe 25bh of April, 1896, 
died on bh6 20tb of Juno, 1904, and bhereupon Thakurain L^hra] Kuni^r 
and Tbakur Harpal Singb rospeebivoly claimed possession of bhe estabe. On 
tho Rbh of July 1904, the Collootor of Jaunpur ordered mutation of names 
!n favour of ^akur karpal Singb ; from that order Thakurain Lekhraj 
Kunwar appealed to the Commissioner of Benares, who on the 2nd of 
Soptember, 1904; dismissed the appeal. 

The District Judge of Jaunpur in his judgment in this suit held that 
the estate bad descended to Thakurain Sonao Kuiiwar under the will of 
Randhir Singh by an ont.ieiy new title, and had taereby lost its obaraoter 
of impartibility, and was no longer subject to the special custom of descent 
ThB -nistrich Judge further held that the estate which Sheopal Singh would 

have akTn had he survived Thakurain Sonao Kunwar. would be self- 
acquired by Sheopal Singh as arising out of the conbraob of compromise 
with Thakurain Sonao Kunwar. As bhe learned Judges in bhe High Court 
ri 0 hfclv fib^ervod. thQ Distrioti Judgo wenfe behind the compromise and 
held that the will was a valid will binding on Sheopal Singh, and 
determined what in his opinion were the rights of the parties before the 
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compromise, the very thing the avoidance of which led to the compro- 
mise. The learned Judges in the appeal in the High Court held that the 
rights of the parties to this suit depended upon the construction of the 
compromise, but not upon the will of Randhir Singh. With that conclu- 
sion their Lordships in this appeal agree. They also held that — 

“ upon the language of the compromise it is not possible to hold that the oharao- 
ter of the estate, as it bad been banded down from father to son for generations was 
ohacged* As an impartiable estate bheopal Singh laid olaim to itt and the compromise 
provided that as an impartiable estate it should devolve upon him.” 

And they accordingly dismissed the suit. 

Their Lordships consider that the High Court pub the only possible 
construction upon the agreement of compromise. Sheo- £71] pal Singh 
never admitted the validity, of the will as against him, and 
never admitted that Thakurain Sonao Kunwar had obtained any title 
under the will. It is obvious from the terms of the compromise that 
Sheopal Singh consistently maintained that the will was invalid, and con- 
sequently that Thakurain Sonao Kunwar had taken no title under it, and 
that the estate as an impartible estate had vested in him on the death of 
Randhir Singh. By the compromise Sheopal Singh, reserving to himself 
an income of Rs. 12,000 a year out of the estate, gave to Thakurain Socao 
Kunwar a bare interest for her life in his impartible estate. Sheopal 
Singh in the agreement of compromise carefully provided that on the 
death of Thakurain Sonao Kunwar, he or his euccessor should be the 
absolute owner of the estate and should occupy the qaddi ; that on the 
occasion of any ceremony, or when he should go out for recreation, he 
should have the right to take as much equipage and any conveyance 
belonging to the estate for his use as he should require, and that Thaku- 
rain Sonao Kunwar should have no power to forbid him ; and that should 
it be indispensably necessary to raise any money on the estate by way of 
loan, he and Thakurain Sonao Kunwar should in conourronce with each 
other borrow Rs. 5,000 or Rs. 10,000 and repay the same gradually from 
the profits of the estate. Under the compromise Thakurain Sonao Kunwar 
had no power to encumber the estate for any purpose, except in conjunc- 
tion with Sheopal Singh. The terras to which their Lordships have refer- 
red are consistent only with the construction placed upon the compromise 
by the High Court, and there are no berms in the compromise which 
suggest any other construction. To these berms Thakurain Sonao Kunwar 
submitted. It may be mentioned that the Subordinate Judge of Jaunpur 
before making bis decree of the 27th of April. 1896, book the precaution 
of ascertaining biiat Thakurain Sonao Kunwar understood the terms of 

the compromise. The High Court rightly dismissed the suit of Thakurain 
Lekbraj Kunwar. 

The fact that after the compromise the will of Randhir Singh was 

admitted to probate did nob affect tlio rights of Sheopal Singh. 

[72] Their Lordships will humbly advise His Majesty that the judg- 
ment and decree appealed against should be affirmed and the appeal dis- 
missed with cost';. 

Appeal dismissed. 

Solicitors for the appellant:- 3'. C, Suvimerhays and Son. 

Solicitors for the respondents: — Barrow, Boqcts and Nevill. 
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34 A. 72 (=8 A. L. J. 1239=11 I. 0. 700), 

APPBLIiATE CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice Piggott. 

Ganga Singh and another {Defendants) v, Banwabi Lad and 

OTHERS, {Plaintiffs).*^ 

[19fjh July, 1911.] 

Act No. IV of 1882 {Transfer of Property Aci)^ sections 38, 89 — Joint decree for saZe— - 
Application for order absolute made by some of the decree -holders after tJie coming 
into force of the Civil Procedure Code, 1909, Civil Procedure Code (1908), 
order XXXIV— ~Act No. X of 1897 {Qeneral Clauses Act), sectioti 6. 

A decroe for sale under the provisions of section 88 of the Transfer of Property 
Act, 1832, was passed jointly in favour of B and K. B died before any order 
absolute for sale was passed. On the 30th of April, 1909, the sons of B made an 
application for an order absolute for sale under seotion 89 of the Transfer of 
Property Aot. K was not made a party to it. 

Held, that the application would lie, inasmuch as the sons of B being joint 
decree-holders with K were entitled to apply for an order for sale (whether or 
not such order be in fact a final decree), their right to do so being inherent in 
the decree under seotion 88 of the Transfer of Property Aot. The subsequent 
repeal of the section could not affect any right acquired or liability incurred 
thereunder. 

The facts of this case were briefly as follows : —On the 30th of 
April, 1906, Bbagwan Das and Musammat Kaunsilla jointly obtained, 
under section 88 of the Transfer of Property Act, a decree for sale 
upon a mortgage. After the decree Bhagwan Das died. His heirs 
applied in the execution department on the 30th of April, 1909, for a 
decree absolute under section 89 of the Transfer of Property Act. It was 
stated in the application that as Musammat Kaunsilla did not join in it 
the decree absolute might be prepared in such manner as to safeguard 
her interests in accordance with order XXI, rule 15. The judgment- 
[73] debtors objected, inter alia, that the heirs of Bhagwan Das alone 
could not apply for a decroe absolute. Musammat Kaunsilla did not 
appear to contest the application. Both the lower courts granted the 
application. The judgment-debtors filed a second appeal. 

Babu Piari Lai Banerji (for Dr. Satish Chandra Banerji), for the 
appellants : — 

The application for a decree absolute was made after the new Civil 
Procedure Code had come into operation. The question is, whether the 
application would be governed by the new or by the old law. Under the old 
law an application for an “ order ” ab'^oluto under section 89 of the Trans- 
fer of Property z\ct, would bo an application in execution; and, therefore 
it could be made by some only of the decree-holders under the provisions 
of section 231 of the old Code. But the new Code, order XXXIV rule 
5, speaks of a “ decree " absolute and not an “ order ” absolute. That 
is the final decree in a mortgage suit now, and the suit terminates not on 
the passing of a decree nisi but of the decree absolute. Therefore, under 
the new Code an application for a decree absolute is an application in the 
suit itself and not in execution of a decree ; and such an application cannot 
be made by some of the plaintiffs but must be made by all of them for 
order XXI, rule 15, applies only to applications in execution. The right 
to obtain a decree ab'^olute is aot denied; but the question is, in what way 

• Second Appeal No. (^9 of 1910, from a decree of Austin Kendall, District Judt»e of 
Cawnporo, dated the 27tb of September, 190J, confirming a decree of Mohan^Dal 
Hakku, Subordinate Judge of Gawnpore, dated the 2lst of July, 1910. 
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will the plaintiffs proceed to obtain it ? The question is one of procedure 
alone and not of a substantive right. Accordingly, the application will be 
governed by the law of procedure in force aft the time when it is made, 
namely, the new Code. The ruling in the analogous case of Kounsilla v. 
Iskri Singh {1} only ’decided that where substantive rights had been 
acquired under the old Code, they could not be taken away by the new 
Code. In the present case the question is purely one of procedure, 
in which no one has a vested right ; Fateh Chand v. Muhammad Bakhsh, 
(2) in which, too, the decree nisi was before the new Code, and the 
application for decree absolute was made after the Code came into 
operation. The principle of the ruling [74] in Basiruddin Mandal v. 
Sonaulla Mandal (3) is also in my favour. The case of Gajraj Lai v. 
Bamdin Lai (4) is distinguishable. 

Munshi Gulzari Laly for the respondents : — 

The applicants applied that the order absolute be framed and that 
the name of the Musammat might also bo entered therein. It was not 
an application for a deoreo absolute in their own favour alone. It is 
open to some of the decree-holders to apply for the framing of a decree 
absolute in the name of all. The judgment-debtors suffer no loss what- 
ever, as the decree absolute has been rightly framed in the usual form. 
It may be said that the substantive right of some of the decree-holders to 
obtain an order absolute without joining the others cannot be affected by 
the change, if any, in the new law. The new law, however, makes no 
material change. 

Babu Piari Lai Banerji, replied. 

Knox and Piggott, JJ.— In this case a conditional decree for sale 
under the provisions of section 88 of the Transfer of Property Act (Act 
IV of 1882) was passed in favour of one Bhagwan Das and his sister-in-law 
Musammat Kaunsilla jointly; the time 6xed for payment under the said 
decree expired on the 30th of October, 1906. Bhagwan Das died before 
any order absolute for sale was passod. On the 30bh of April, 1909, 
Banwari Dal and another, sons of Bhagwan Das, prosontod the application 
out of which the present appeal has arisen. They ask for “ a decree absolute 
under section 89 of Act No. lY of 1882,” after issue of notice both to the 
judgment-debtors and to the joint decree-holder, Musammat Kaunsilla. 
With retorenco to the latter they state that she liad declined to join in the 
application, and they accordingly pray the Court to pass such orders as it 
may deem necessary for protecting her interests, in accordance with the 
provisions of order XXI, rule 15, of the Code of Civil Procedure. Now 
the said Code (Act V of 1908) had come into force on the first day of 
January, 1909, and by section 156 of the said Code, sections 85 to 90 inclu- 
sive, of the Transfer of Property Act (Act IV of 1832) are repealed. It was 
therefore impossible for the Court to give Bhagwan Das and bis brother 
[75] ’ a decroG absolute under section 89 of the Transfer of Property 
Act," so that the application of the 30fch of April, 1909, was certainly 
irregular in form. This point, however, was never taken by the judgment- 
debtors. They put in a petition of objeotion contesting the application 
on variouj grounds ; but they never took the point that the matter was 
not one in respect of which an application in execution could be made, 
and the ca^^o is now before us us an " Execution Second Appeal”. The 
joint decree-holder, Mncammat Kaunsilla, has put in no appearance, the 

{11 (1910) 7 A. L. J. 420. (3) (1910) 15 0. V3 . N. 102. 

(2) (iy94) I. Ij. U. 10 All. 259 (2G1). (4) (1910) 7 A. L J. 1070. 
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oas6 has been con tested by the judgment- debtors onlyi and it is they who 

are now appellants before this Court. Of the various points raised by Jottiq. 

thorn in their petition of objection most have been concluded against “ 

them by the findings of the lower appellate court, and are not now before 

us. The memorandum of appeal to this Court contains three paragraphs, 

but the second and third are merely arguments in support of the plea A. 72=8 

taken in the first. This runs as follows : — — 

*' Because the court below has erred in holding that one out of two “ *• ■ 

plaintiffs in a mortgage suit is entitled to obtain a decree absolute for 
sale.” 

As put before us in argument this plea involves three propositions of 


law : — 

(i) That the holder of a decree for sale passed under the provisions 
of section 88 of the Transfer of Property Act (Act IV of 1882), who had 
not yet obtained an order absolute for sale under section 89 of the said 
Act at the time when both sections were repealed by the passing of the 
new Code of Civil Procedure (Act V of 1908), cannot execute his decree 
without first obtaining a “ final decree " in the suit itself under the pro- 
visions of order XXXIV, rule 5, of the said Code. 

(ii) That an application for such final decree is not a proceeding in 
execution, so that the provisions of order XXI, rule 15, of the Civil Pro- 
cedure Code, have no bearing on such application. 

(iii) That by reason of the use of the words “ on application made in 
that behalf by the plaintiff ” in order XXXIV, rule 5, aforesaid, the 
application referred to must necessarily fail unless presented by all the 
persons who appeared as plaintiffs in the suit. 


[76] The first of these propositions is open to argument, but we are 

not satisfied that it is necessary for us either to affirm 
order to dispose of the present appeal. The new Code of Civil Procedure 
simply repeals sections 85 to 90 of the Transfer of Property Act, and 
does not contain any provision to the effect that any decree passed under 
section 88 shall have the effect of (or shall be deemed to be) a pre- 
liminary decree ” under order XXXIV. rule 4 The opening words of 
Order XXXIV, rule 5, rofer to ** the amount declared due as aforssatd^ 
».e.. in^a^preliminary decree passed under the preceeding rule. It seems 
probable that the Legislature did not contemplate the part^ular case of 
the holder of a decree under section 88 of the Transfer of Property Act 
who bad not yet obtained an order absolute for sale under section 89 of 
the came Act when the new Civil Procedure Code came into force. That 
the decree is not abrogated by the repealing clause in the now Code is 
obvious enough ; the ca «0 is covered by the provisions of section 6 of the 
General Clauses Act (Act X of 1897). The repeal of section 89 of the 
Transfer of Property Act does nob in itself dispose of the question ; a 
decree under section 88 of the same Act directs that ” in default of the 
defendant paying as therein mentioned, the mortgaged property or a 
sufficient part thereof be sold,” and the question is whether a court has or 
has not power bo pass an order directing sale to bake place in execution of 
the ‘=aid decree, even though section 89 has disappeared from the Statute 


An order for sale of some sorb or kind there must be. The question 
whether such an order is nothing more than an order in execution, or 
whether it must necessarily take the form and have the effect of a ” final 
decree ” under order XXXIV, rule 5, of the Code of Civil Procedure, 
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do6s not really arise in the present case. The order for sale aobnally 
passed is one in favour of all the decree-holders (including Musam- 
mat KauDflilla) and is in the form prescribed for orders under section 89 
of the Tran^^fer of Property Act ; it is not open to objection on the 
ground of any defect or informality even if it be held that a ** final 
decree ’* under order XXXIV, rule 5, of the present Civil Procedure 
Code, was what was really required. On the pleaings [77] in this 
case it is not really open to the judgment-debtors to contend that 
the order for sale, whatever might be its form or its legal effect when 
considered from other points of view, could be passed otherwise than in 
execution of the original decree under section 88 of the Transfer of Pro- 
perty Act, and upon an application bo execute that decree. Their own 
petition of objection presented to the first court on the 22Dd of May, 1909, 
only raises the point with which we are now dealing in the form of a 
plea that the sons of Bhagwan Das alone are not competent to take out 
execution of the whole of the decree." 

Moreover, we are of opinion that in any case the sons of Bhagwan 
Das, as joint decree- holders, were entitled under the circumstances of this 
case to apply for an order for sale (whether or nob such order be in fact a 
" final decree under order XXXIV, rule 5, of Act No. V of 1908) in 
favour of themselves and of Musammat Kaunsilla. Their right bo do so 
was inherent in the decree obtained by them under section 88 of the 
Transfer of Property Act. The subsequent repeal of that section could 
not affect any right acquired or liability incurred *' thereunder, vide sec- 
tion 6 of the General Clauses Act (Act X of 1897J. Under that decree as 
passed, any one of the joint decree-holders could apply to the Court for an 
order absolute for sale subject to such orders as the court might see fit to 
pass to safeguard the rights of the other decree-holders. We see no reason 
for holding that this right has been taken away by subsequent legislation. 
It is not a question of procedure, but of a right inherent in the decree. 

For these reasons we hold that this appeal fails, and we dismiss it 
accordingly with costs. 

Appeal dismissed. 


34 A. 78 (=12 1. C 837=8 A. L. J. 1180=12 Or. L. J. 673). 

[78] REVISIONAL CRIMINAL. 

Before Mr. Justice Sir George Knox and Mr. Justice PiggoU. 

Emperor v, Masit.’" 

[3rd August, 1911.] 

Act No. XLV of 1860 (7)uh'on Pcual Code), section 296 — Disturbing a religious assembly 
—.neUgi''US procession o» a high-xoay^Carrying of flags to a temple. 

Wboro oortaia Lodbafl. who, with tho sacotioo of the publio authorities, had 
boeu carrying fi^gs to a temple in procession through a publio street were attacked 
by persons who objected to the procession •. held, that such attack oonsiiluted a 
disturb tnco of the performance of a religious ceremony punishable under section 
296 of the Indian Penal Code. 

Certain Lodhas of Bareilly, who had obtained the permission of the 
local authorities for thac purpose, wore carrying flags in a procession to a 
temple. The procession was attacked on its way to the temple by sundry 

• Criminal Revision No. 291 of 1911 from an order of P. E. Taylor, Sessions Judge 

of Bareilly, dated the 19ih_of M^y, 1911. 
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MubammadanSi and one of them, Masit, was charged for this under seO' 
tion 296 of the Indian Penal Code, oonvioted, and setenoed to six months* 
rigorous imprisonment. Masit appealed to the Sessions Judge, and, bis 
appeal being dismissed, then came in revision to the High Court. 

Mr. Ahmad 'Karim (for Mr. A^ B. C. Hamilton)* lor the applicant. 

The Government Advocate, (Mr. A. E. Ryves), for the Crown. 

Knox and Piggott, JJ. — Masit has been convicted of an offence 
under section 296 of the Indian Penal Code, and has been sentenced to 
rigorous imprisonment for six months. He appealed to the Sessions Judge 
of Bareilly, and his appeal was dismissed. He comes here in revision and 
raises the point whether the facts found constitute an offence under sec- 
tion 296 of the Indian Penal Code ; the question of sentence is also put 
forward as being excessive. 

The facts found are that Masit joined with others in attacking a 
procession of Lodbas who were carrying flags to a temple with the sanc- 
tion of the public authorities. 

The learned counsel who appeared for him in this Court raised the 
quetion whether the carrying of flags to a temple before they had been, so 
to speak, consecrated, could be considered the performance of a religious 
worship or religious ceremony. 

[79] Ho argued that this section of the Indian Penal Code may 
fairly be supposed to have been framed upon the kindred English law to 
be found in 52 Geo. HI, Chapter 155, section 12, also 23 and 24 Victoria, 
Chapter 39. The case of Vijiaraghava Chariar v. Emperor (1) and the 
case to be found in 3 Indian Cases, 981, were also cited and have been 
fully considered by us. 

We have no reason to suppose that the English law is any guide. 
The words of section 296 are quite clear. As regards the Madras case 
we agree with what was said by Mr. Justice Benson. 

We are satisfled that the carrying of these flags to the temple was 
considered by the Ijodhas as the performance of a religious ceremony. 
They had applied to the public authorities and had got permission to carry 
the flags through the public streets. The assembly which was engaged in 
the carrying of these flags was an assembly lawfully engaged in the per- 
formance of a religious ceremony. 

This being so, we see no reason for interfering, the sentence does not 
appear to us on the findings, to be excessive. We dismiss the application. 

Application dismissed. 


34 A. 79 (=12 1. C. 91B=8 A. L. J. l23H. 
APPBBBATE CIVIti. 

Before the Honble A/r. B. G. Richards, Chief Justice, 

and Mr. Justice Banerji. 


INDAR Sen Smon {Defendant) v. IIakpal Singh (Plaintiff)* 

[7th August, 1911.] 

Hindu low Milaksh>fra—ly'iportiblc prop rln—Succession^lnipartible property gov- 

erned by the rule of pritfwgcnittirc neverthcleaa Joint property. 


•Firnt Appeal No. 4^0 of 1009 Iroin a decree of Keahab Deo, Subordinate Judge of 
Jaunput, dated the 15tb of SepLotobor, 1909. 

(1) (1903) I. L. R. 26 Mad. 564. 
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Whota anoeatral properly is impartible and is held by a single member of the 
family, all the raembera of the family must be deemed to be joint in estate and 
the rule of succession to the property is the same as that whioh governs the 
ease of partible property* so that a junior member of the family, who gets 
maintenance from the person holding the impartible estate, suooeeda upon his 
death to the estate by right of survivorebip. 

Whatever may be the powers of alienation of the holder of an impartible 
estate, the succession to it is governed not by the rule which applies to separate 
property but by the rule of survivorship. Therefore the parson who succeeds to 
the estate does not do so as the heir or legal representative of his predeces- 
sor and the estate cannot be regarded as the assets of the last previous holder. 

Harpal Singh \\ Diskan (1) followed. Raja oj Kalahasti v Achigadu 

(2) and Zamindar oj Karvetnagar v. Trustee oJ Tirumalai i8) dissented from. 

[Ref a Pat. L. J. 136=39 I. C. 3G.] 

The suit out of which this appeal arose related to fifteen villages 
appertaining to the Singramau estate situated in the district of Jaunpur, 
■which was admittedly an impartible estate held by a single parson who 
succeeded to it according to the rule of primogeniture. Before the estate 
oamo to the plaintiff to this suit it was held by on© Rai Randhir Singh, 
who died in 1895, leaving his widow, Thakurain Sonao Kunwar, in whose 
favour he bad made a will before his death. His nephew, Sbeopal Singh, 
who was bis nearest male relative at the time of his death, brought a suit 
against Sonao Kunwar for possession of the estate. The suit was compro- 
mised, and a decree was passed in accordance with the compromise. 
Sheopal Singh died on the 27th of July, 1899, and Thakurain Sonao Kun- 
war. who survived him, died on the 20bh of June, I90i. Thereupon 
Thakurain Lekbraj Kunwar, the widow of Sbeopal Singh, brought a suit 
against the present plaintiff, Thakur Harpal Singh and others, for posses- 
sion of the estate. She obtained a decree from the court of first instance 
on the 24bh of February, 1906. but that decree was set aside by the High 
Court on the 29bh of May, 1908. See I. L. R. 30 All. 207. 

One Dilraj Kunwar obtained a money decree against Sbeopal Singh 
on the 6th of January, 1897, and she made infructuous attempts to execute 
it. After the death of Sheopal Singh her legal representatives (she being 
dead) made an application for execution of the decree on the 4th 
September. 1906, against Thakurain Lekhraj Kunwar, his widow, and on 
the 24th of March, 1907, caused the fifteen villages now in dispute to be 
attached. As the property was ano stral, the decree was tran Jerred to the 
Collector for execution. That officer granted a lease of it to the defendant 
appolUnb on the 14fcb of March. 1908, for a term of four years. Meanwhile, 
Thakur Harpal Singh obtained his decree from this Court on the 29oh of 
May, 1908, as stated above, but in spite of his protests the Collector deli- 
vered [81] possession of the fifteen villages to the defendant lessee on the 
3rd of Soptembor, 1908. Thereupon the suit out of which this appeal has 
arisen, was instituted by the plaintiff, Thakur Harpal Singh, for a declara- 
tion of Uis right bo the fifteen villages and for possession of those vill- 
ages by avoidance of the lease granted to the defendant. The Court of 
first instance (Subordinate Judge of Jaunpur) decreed the plaintiff's suit. 
The defendant bboroupon appealed bo the High Court. 

Mr. W. K. Porter (for Mr. D. E. O'Conor) and Maulvi Ghulant 
Mujtaba, for the appellant : 

The court below has erred in treating the property in dispute as 
joint family property. To impartible estates the doctrines applicable to a 

( 1 ) 1909) 6 A. T,. .r. 7t>3. (3) (1909) I. U B. 32 Mad. 429. 

^2) (1906) I. Tj U. 30 Mad. 151. 
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joint Hindu family only apply so far as their use is necessary to asces- 
tain who the heir is. Such property is not really Joint property and does 
not pass bo the heir by survivorship, bub by suooession. The property must 
bo deemed to be assets in the hands of the present holder. The hypothesis 
ot the property being joint was applied simply to ascertain the heir The 
Idea was to keep women out. If there were a right of survivorship, it 
would mean that a person would acquire an interest in the property at 
birth, but this was nob the case. Reference was made to Doorga Persad 
Singfc v. Doorga Konwari (1), Kamakshi Ammal v. Ghakrapany GheUiar 
(2). Zamindar of Karvetnagar v. Trustee of Tirumalai (3). A joint pro- 
perty carried with it a right bo partition and a disability as to alienation; 
neither element was present in an impartible estate. 

The Hon'ble Pandit S?in^Zar Satish Chandra Banerji with 

him), for the respondent : — 

The estate is a joint estate in which each parson as he is born, ac- 
quires an interest ; only the mode of enjoyment is different. One man 
keeps the bulk of the estate and the others only get maintenance. The es- 
tate is joint under the Mitakshira law, only the shares are different. 
The Privy Council have laid down that such an estate is nob the separate 
estate of the Raja. The ordinary law of partible estate applies with such 
variations as may [82] have sprung up owing to custom. The incidents 
of inheritance are the pamo. The Privy Council have only given the 
holder the right to alienate. In other respects the incidents are the same 
as those of joint family property. In Doorga Persad Singh v. Doorga 
Konwari (1) all that they held was that an impartible estate was impres- 
sed with the character of a joint family property, only it carried a ri«ht 
of alienation with it ; Baja Riip Singh v. Ram Baisni (I). Again no sue- 
cession certificate was necessary in ca^o of an impartible estate, because 
it was a case of survivorship. The estate passed to us by survivorship 
and was not the last holder’s assets in our hand. 

Mr. iV. K. Porter^ in reply : 

Richards, C. J., and Banerji, J. — The suit out of which this appeal 
has arisen relates bo fifteen villages appertaining bo the Singramau estate 
situated in the district of Jaunpur, which is admittedly an impartible 
estate held by a single person, who succeeds bo it according to the rule of 
primogeniburo. Before the esbato came to bho plaintiff bo this suit it was 
held by Rai Randhir Singh, who died in 1895, leaving his widow, Thaku- 
rain Sonao Kunwar, in whose favour he had made a will before his death 
His nephew, Shoopal Singh, who was his nearest male relative at the 
time of his death, brougbc a suit against Sonao Kunwar for possession of 
the estate. The suit was compromised, and a decree was parsed in accord- 
ance with the compromise. Shoopal Singh died on the 27bh of July, 1899 
and Thakurain Sonao Kunwar, who survived him, died on the 20th of 
Juno, 1901. Thereupon Thakurain Lekhraj Kunwar, the widow of Sheo- 
pal Singh, brought a suit against the present plaintiff, Thakur Harpal 
Singh, and others (or possession of the estate. She obtained a decree from 
the court of first instance on the 24th of February, 1906, but that decree 
was set aside by this Court on the 29th of May, 1908. The judgment of 
this Court is reported m I. L. R , 30 All. 407. An appeal from the decree 
of this Cour t is, we understai^, now pending in the Privy Council * 

• 'Iho decision of the High Court was affirmed hv the Judici.al Com,niff«« IT” 
92nd November. 19U. Vide Soprn, p. r>5. ixiiniueo on the 

(1) 1879) I. Tj F. 4 O il. TOO. (3) (100 0 I. L. R. 32 M.'id ion 

(9) (1907; I. li. R. £0 Mad. {i) ^1QQ6) I. O.-R. 7 All. 10 
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One Dilraj Kunwar obtained a money decree against Sheopal 
Singh on the 6bh of January, 1897. and she made infruotuous 
[83] attempts to execute it. After the death of Sheopal Singh her legal 
representatives (she being dead) made an application for execution of the 
decree of the 4th of September, 1906, against Tbakurani Lekhraj Kunwar, 
his widow, and on the 24 of March, 1907, caused the fifteen villages now 
in dispute to be attached. As the property was ancestral, the decree was 
transferred bo the Collector for execution. That officer granted a lease of 
it to the defendant appellant on the 14th of March, 1908, for a term of 
four years. Meanwhile, Thakur Harpal Singh obtained his decree from 
this Court ou the 29bh of May, 1908, as stated above, bub in spite of his 
protests the Collector delivered possession of the fifteen villages to the 
defendant les'^ee on the 3rd of September, 1908. Thereupon the suit out 
of which this appeal ^bas arisen, was instituted by the plaintiff, Thakur 
Harpal Singh, for a declaration of his right to the fifteen villages and 
for possession of those villages by avoidance of the lease granted to the 
defendant. 

The plaintiff asserts that as the estate is impartible, it must be deemed 
to be joint family property, although it was to be held for the time being 
by one of the members of the family ; that although in the previous 
litigation it was held that it vested in Sheopal Singh, he bad no absolute 
interest in it ; that upon his death it passed to the plaintiff by right of 
survivorship, and that it is not liable bo attachment in execution of a 
decree obtained against him in his personal capacity. The plaintiff also 
urges that as be was nob made a party to the proceedings relating to the 
execution of the said decree, the lease granted to defendant is not binding 

on him. 

The defendant appellant, on the other band, contends that the pro- 
perty in suit must ho considered bo be the assets of Sheopal Singh; that 
lb was therefore liable to attachment and the lease granted to the defen- 
dant is valid, and that as the term of the lease has nob yet expired, the 

plaintiff is nob entitled to obtain possession. 

The Court below has overruled these contentions and decreed the claim, 
relyinfi mainly on the decision of khis Court in Harpal Singh v. Bishan 
Singh (1) In that case another [84] creditor of Sheopal Sinph, who bold 
a money decree against him. applied, after his death, for exeoutron of the 
decree against the present plaintiff Harpal Singh It was held by us that 
Harpal Singh succeeded to the estate by right of survivorship and not as 

heir or legal representative of Sheopal Singh holding his assets and that 

the estate in the hands of Hariial Singh could not be proceeded against by 

creditor of Sheopal Singh as his assets. u-i . j i...- n, t. sWa 

The learned counsel for the appellant, whilst admitting that tlus 

ruling is fatal to his appeal. ha= asked us to reconsulor it m the light of the 

iudgmouts of the Madras High Court in Baja of Kalahasli v. Aclugadu iM 

and ZaminJarofKarvetnagarv. The Trmlee of Tirumalai (3*. which 
undoubtedly support bis oontoution. After carefully considering these rol- 
ings and the decisions of their Lordships of the Privy Council 
point we see no reason to alter the opinion we expressed in Harpal btnga 

V. Bishan Singh, referred to above. 

In Katama Natchiar v. Raja of Shivaganga (4) their Lordships of 
the Privy Council, referring to an impartible estate capable of enjoyment 


(1) (1^00' B A. ti, J. 753. 

^21 0905) 1. Lf. P- 00 Mivd. 464. 


(3) (1903) I. li. R. 32 Mad. 429 

(4) (1863) 6 Moo. I. A. 539. 
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by only one member of bhe family at a time, held that *'the rule of suooes- 
sion to it is that of the general Hindu law prevalent in that part of India 
with suoh qualidcations only as flow from the impartible oharaobor of the 
subjeob. Henoo, if the zamindar, afc the time of his death, and his nephews 
were members of an undivided Hindu family, one of the nephews was 
entitled to succeed to it. They accordingly applied the rule of survivor- 
ship in declaring who was the next heir bo the estate. Following this 
ruling their Lordships held, in Doorga Persad Singh v. Doorga Konwari (1) 
that "the imparitibility of the property does not destroy its nature as joint 
family property, or render it the separate estate of the last holder so as to 
destory the riglit of another member of the joint family to succeed to it upon 
his death in preference to those who would bo his heirs if the property were 
separate. To the same effect is the ruling of their Lordships in Raja Rup 
Singh v. Rani Baisni (2) where they held that “ impartible ancestral 
estate is not, [85] merely by reason of its being impartible, the separate 
estate of the single member of the undivided family on whom it devolves.” 
In the case of Stree Rajah Yanumula Venhayamah v. Stree Rajah Yanti- 
mula Boochia Vankondora (3) Sir James CoIiVIIjE, in delivering the judg- 
ment of their Lordships said that “ the mere impartibility of the estate is 
not sufficient to make the succession to it follow the course of succession 
of separate estate”. It is unnecessary to quote other decisions of their 
Lordships. The result of these decisions is that where ancestral property is 
impartible and is held by a single member of the family, all the members 
of the family mueb be deemed to bo joint in estate, and the rule of succes- 
sion to the property is the same as that which governs the case of partible 
property, so that a junior member of the family who gets maintenance from 
the person holding the impartible estate succeeds to the estate by right 
of survivorship. 

It is said that this rule was departed from in the case of Sartaj Kuari 
v. Deoraj Kuan (4), in which it was held that the holder of an estate 
impartible by custom and descending by primogeniture is competent, in 
the absence of a custom as to inalienability, to make a gift of a part of 
the estate. This po.?:er was extended in the Pittapur case (5) to a will 
made by the bolder of an impartible estate. The contentioa of the 
learned counsel for the appellant i=:, and this seems to be the opinion of 
the learned Judges of the Madras High Court who decided the later cases 
referred to in an earlier part of this judgment, that the logical result of 
the decisions of their Lordships of the Privy Council in the two oases 
mentioned above is that the o^^tate in the hands of the holder of it is 
separate estate. Hven if it be a'-'^umed that this is so, it is manifest from 
the judgments of their Lordships that they loft untouched the question 
of succession to the estate. In both the ca^es their Lordships only consi- 
dered the question of the alienability of the estate. In Sartaj Kuari v. 
Deoraj Kuari the <=uib v^as brought by the soo of the Raja who was in 
possession of the estate to set aside a gift made by him in favour of his 
junior wife. It was hold that there is not such co-parccnary in an estate 
impartible by custom as, under [86] the law of the Mitakshara governing 
the descent of ordinary property, attaches to a son on his birth. SIr 
RiCHABn Couch who delivered the judgment of their Lordships, observ- 
ed (p. 286) Though an impartible estate may be for some purposes 

(1) (1?7o7T~L 4 Cal. ino. (4) (1S8S) I. H. 10 AH. 272. 

(2) (1885) I. Li. R. 7 All. 1. (1889; I. L. K. 22 Mad. 388. 

(3) (1870) 13 Moo. 1. A. 393. 
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Spoken of as joint; family property, the co-parcenary in it which under the 
Mitakshara law is created by birth does not exist.’’ Their Lordships were 
considering the power of a son to question an alienation by his father of 
part of the impartible estate and thev held that he had no such power. 

The reason” they say, “ for the restraint upon alienation under the law 
of the Mitakshara, is inconsistent with the custom of impartibility.and 
succession according to primogeniture. The inability of the father to make 
an alienation arises from the proprietary right of the sons.” And they held 
that the property in the fraternal or ancestral estate acquired by birth 
under the Mitakshara law is, in their Lordships’ opinion, so connected 
with the right to a partition that it does not exist where there is no right 
to it.” Holding this view, they observed that, “ as by custom the eldest son 
succeeds to the whole estate on the death of his father, it is difficult to re- 
concile this mode of succession with the rights of a joint family, and to 
hold that there is a joint ownership which is a restraint upon alienation.” 
As wc have said above, the sole question which their Lordships considered 
in that case was the question of the alienability of the estate, and they held 
that there was no such joint ownership as would be a restraint upon 
alienation. They did not hold that the property is the separate absolute 
property of the holder of it and that the succession to it is to be regulated 
by the rule relating to the descent of separate property. In the case men- 
tioned above, Sartaj Kuari v. Deoraj Kuarit this Court held that the pro- 
perty must be rogarded as joint family property governed by the rules of 
the law of the Mitakshara save so far as tbe family custom or u=age super- 
seded those rules. It is difficult to see what objection could be taken to 
this view of the positioUi having regard to the presumption of Hindu law 
and the decided cases. This Court considered that the custom prevailing 
in the family did nob authorize an alienation of the kind complained of by 
the plaintiff in the suit, which was admittedly in contravention of the 
rules [87] of Hindu law. It was no doubt a necessary incident to the 
custom proved that the junior members of the family could not claim 
partition, and their Lordships considered that it followed that they could 
nob challenge an alienation made by the gaddinashin, and this seems to 
have been bi»e ground of their decision. We do not, however, think that 
they decided or intended bo decide that the view taken by this Court, viz., 
that the property was joint family property subject to the necessary inci- 
dents of the prevailing custom, was incorrect. 

As held in previous ca^es, the property would devolve on the person 
who would have been entitled to succeed, if it were partible property, and 
thi= rule was not. as it schema to us, abrogated. In the case of Jogendro 
Bhupati V. N%t>fanand Man Singh (1), which was decided after the deci- 
sion of Surtaj Kuari' s case and in which that case was cited in the 
argument, their Lord'^^hips observed The fact of the Raj being im- 
partible does nob affect the rule of succession. In considering who is to 
succeed on the death of the Raja, the rules which govern the succession - 
bo a partible estate are to bo looked at, and therefore the question in this 
ca^e IS what would be the right of succession supposing instead of being 
an impartible estate it were a partible one.” Holding this view their 
LordsVnps applied the rule of survivorship. It is noticeable that the 
judgment in this ca'^o also was delivered by SiR RiCHARD Couch, and 
he referred to the decision of their Lordships in the Shivagunga case. 
There can be no doubt, upon the authorities, that whatever may be the 

(1) (1890) I. L. B. 18 Cal 161. 
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powers of alienatitOQ of the holder of an impartible estate the saeoession 
to it is governed, not by the rule which applies to separate property, bub 
by the rule of survivorship. Therefore the person who succeeds to the 
estate does not do so as the heir or legal representative of his predecessor 
and cannot be said to hold his assets. 

This was the view we held in the case of Uarpal Singh v. Bishan 
Singh (l), and for the reasons stated above we adhere to that view. It is 
in consonance with the ruling of the Calcutta High Court in Kali Krishna 
Sarkar v. Raghunath Deb (2), [88] and with that of the Madras High 
Court in Naohiappa Ohettiar v. Chinnayasami Naioker (3) decided by 
Moore and Sankaran Naib, JJ. with which we are in full accord, and 
we are unable, with great respect, to agree with the later decisions of that 
court. The property in dispute having passed to the plaintiff. Harpal 
Singh, by right of survivorship and not as heir or legal representative of 
Sheopal Singh, cannot be regarded as the assets of the latter and was not 
liable to attachment in execution of the decree obtained against him by 
Dilrai Kunwar. The lease held by the defendant appellant is therefore 
void as against the plaintiff, and the appellant is not entitled to continue 
in possession by virtue of it. 

We are further of opinion, in concurrence with the court below, that 
the aforesaid lease is not binding on the plaintiff, inasmuch as he was not 
a party bo the execution proceedings, in which it was granted by the 
Collector. According to the decision of this Court in the suit between 
Thakurain Lekhraj Kunwar and Harpal Singh to which we have already 
referred, the latter was entitled to the Singramau estate after the d^ath of 
Sheopal Singh. Therefore, if the decree-holder wished to proceed against 
any part of that estate, she ought bo have made the plaintiff, Harpal Singh, 
a party to the execution proceedings. As those proceedings were held 
against Thakurain Lekhraj Kunwar, the widow of Sheopal Singh, who has 
been declared to have no interest in the estate, they are not binding on the 
plaintiff. According to the principle of the ruling of the Privy Council in 
Malkarjun v. Narhari (4) the lease granted in those proceedings is 
voidable as against the plaintiff and he is entitled to avoid it, as he seeks 
to do, in this suit. 

For these reasons we are of opinion that the decree of the’oourt below 
is right. We accordingly dismiss the appeal with costs. 

Appeal dismissed. 

34 A. 89 (=12 I. 0. 844=8 A. L. J. 1237=12 Cp. L. J. B80). 

[89] BBVISIONAL CRIMINAL. 

Before Mr. Justice Chamier. 


Emperor v. Natjshe AiiI Khan.'*‘ 
[14bh August, 1911.] 


Act No. XLV of ISRO {Itvlian Penal Coda', section 379 — Theft — Removal of goods from 
a person* s cuf^iodj, — Larceny 

la order to coofltituto larceny there must be an intention to take entire 
domieion ov^r the property, the taker must irtord to appropriate the pro- 
perty to his own use. hut there may be theft without an intention to denrivo the 
owner of the property p'.^rmanently. 


* Oriminal Revision No. 3^-5 of 1911 from 


an order of Pitambir Joshi 
Additional Sessions Judge of Moradabad, dated the 23rd of June, 1911. * ® 


(1) (1909) 6 A. L. J. 753. 

(2) (1903) I. L. R. 31 Oat 224. 


MoSai.’ ® Maa.,453, 

(4) (1908) I. Ii. R..26 Bom. 837. 
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Hencd, where a person snatobed away some books from a bo; as he came oak 
of eohool and told him that they would be returned when he oame to his house, , 
held, that the oSence of theft bad been committed. B. v, Dickinson (11, Prosow- 
no Kumar Patra v. Vdoi} Sant (2) and Queen-Emprets v. Agha Muhammad 
Yutuj i3' referred to. 

The applioanb in this case meb a boy coming out of school, and 
snatched some books which he was carrying away from him telling him 
that he would get the books back if he came to the applicant’s house for 
them. The applicant was convicted by a Magistrate of the first class of 
theft under section 379 of the Indian Penal Code, and sentenced to a fine, 
and this conviction and sentence were upheld on appeal by the Sessions 
Judge. Both courts found that the applicant's object was to get the boy 
to his house in order to commit an unnatural offence upon him. The 
applicant oame in revision to the High Court. 

Mr. B. "K. Sorahjit for the applicant. 

The Assistant Government Advocate (Mr. B. MaleomBon)i for the 

Crown. 

Chamier, J. — This is an application for revision of an order of the 
Additional Sessions Judge of Moradabad, confirming an order of a Magis- 
trate of the first class whereby the applicant was convicted of an offence 
under section 379, Indian Penal Code, and sentenced to pay a fine. 

The facts found are that the applicant snatched some books from a 
boy as he was coming out of school and bold the boy that he would return 
the books if be oame to bis house. Both the [90] Judge and the Magis* 
trabe have found that the object of the applicant was to get the boy into 
his bouse and commit an unnatural offence upon him. 

The question for decision is whether the applicant committed theft. 
There seems no doubt that on the facts stated the applicant could not be 
convicted of larceny under the common law. I mention this because my 
attention has been called to an old Hoglisb case, in which, on facts not 
unlike those of the pre^^ent case, the accused was acquitted. In that case 
the prisoner took from a house in the night a young girl’s bonnet and 
some other articles of her dress and carried them to a bay-mow where he 
bad twice bad connection with her. The jury thought that he took them 
in order that the girl might again go to the mow, and be might have an- 
other opportunity of soliciting her to repeat the connection. It was held 
that the prisoner had not committed larceny. B. v. Dickinson (1). In 
order to constitute larceny there mu®t be an intention to bake entire do- 
minion over the property, t.e., the taker must intend to appropriate the 
property to his own use. 

Under the Indian Penal Code ‘ whoever, intending to take dishonestly 
any movable property out of the possession of any person without that 
person’s con'^ent, moves that property in or to such taking, is said to 
commit theft.’ The question is whether the applicant took the books 
* dichoneetly ‘ — all the other ingredients of theft are present. ‘Dipbonestly* 
ic thus defined in section 24, Indian Penal Code : — * whoever does any- 
thing with the irtention of causing wrongful gain to one person or wrong- 
ful loss to another, is caid to do that thing dishonestly.’ In section 23 
wrongful rain and wrongful loss are defined thus : — Wrongful gain is the 
gain hv unlawful means of property to which the person gaining it is not 
legally entitled ; and wrongful loss iq fehe loss by unlawful means of p*'*'*- 
perty to which the person losing it is legally entitled.' It' has been held 

(1) (1820) R. and R. 420. (3) (1696) 1. L. R. 18 All. 88. 

(2) (1896) I. L. R- 22 Cal. 669. 
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in s 6 V 6 Tal oases bhafa thefb may be oommitbod even where there is no 1911 
intention to deprive the owner of the property permanencly. A familiar Aug. 14, 
instance is that of a person who seizes the property of another in order 
to compel that other to pay a sum of money bo which the former has 

[91] no claim; Ptosonno Kumar Patra v. UUoy Sant (1). There is a diffe- 

renoe of opinion as to whether it is theft to take the property of another 81 A. 89=12 
in order to compel payment of a just debt — Queen- E mpre$s v. Agha Mu~ 1-0.841=8 
hammad Yusuf (2) — but it has never been suggested that there can be no 
theft unless there is an intention to deprive the owner of the property 5 ^^' * 
permanently. In the present case there was ' wrongful gain ' to the appli- 
cant and 'wrongful loss’ to the school-boy within the dehnition of those 
terms in the Code. I must, therefore, hold that the applicant book the 
books dishonestly and that he was rightly convicted of theft under sec- 
tion 379, Indian Penal Code. Thisjapplication is dismissed. 

Application dismissed. 


31 A. 91 (= 12 r.C- 990=8 A. L. J. 12l9=12iCr. L. J.’611). 

CBIMINAIi EEFERBNCE. 

Before Mr. Justice Ghamier. 

Emperor v. Gub Prasad Gir.* 

[18th October, 1911.] 

Act No. IX of 1890 (Inifan Railways Act), section 125 — Cattle left in charge of keeper 

allowed to stray on a railway line^Liabiitly of owner. 

The owner of oattle which have bean allowed to stray upon a railway in con- 
sequence of the negligence of the person actually in charge of them on the 
owner's behalf is not liable to punishment under section 125 (1) of the Indian 
Railways Act, 1890. Queen-Empress v. Andi (3j followed. 

This was a case referred by the Sessions Judge of Jaunpur under 
section 438 of the Code of Criminal Procedure. The facts of the case 
appear from the following order : — 

**In this case the applicant has been fined Rs. 6, under section 125(1) of the 
Railways Act, as the owner cf certain cattle which strayed on the Railway line at Bara- 
aathi in this district. Referring to the case of Queen-Empress v. Andi {3j which has 
been cited by the learned pleader for the applicant, the learned Magistrate says that *it 
is not proved to his satisfaction that the applicant (who was not present when the tres- 
pass took place) had, as a matter of fact, appointed a per-^on in charge of the cattle, 
and that it was due to the negligence of that person that the cattle did stray.' On the 
evidence 1 think that the learned Magistrate had really no alternative but to be satis- 
fied of both those matters. Musai, who was convicted and senteoced along with him, 
corroborates applicant's assertion ihat he is his cow-herd, and that he was appointed 
by him to look after the cattle; and, fuctbec, Musai admits negligence in having idly 
sufiered another person to guard the cattle instead of looking after them himself. There 
is no evidence to rebut these assertions of the two accused, which are clearly true. The 
case consequently is on all fours with the [923 case of Qiteen- Empress v. Andi, and 
there is no ground for making the owner of the cattle liable. 

**I would, therefore, report the case totheHon’ble High Court with the recom- 
mendation that the conviction and sentence be set aside, and the fine, if paid, be 
refunded. The record will first be laid before the learned Magistrate, for any remarks 
which he may wish to submit." 

The Magistrate’s explanation was as below : — 

“As I have remarked in my judgment, the Railways Act seems to make the owner 
of cattle trespassing on the railway responsible lot the ofienoe unless he oan show that 

* Criminal Reference No. 575 of 1911. 

( 1 ) (1896) I. L. B. 22 Cal. 669. (3) (1894) I. L. R. 18 Mad. 228. 

(2) (1896) I. L. B. 18 All. 88. 
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taasonablo oace and preoaution to prevent the tteapaes. The appoint- 
h*i “y opinion, lelieve the ownee of the 
thJcatUa rtirt 'Vh *’** “«gl>geno 0 of that person that 

pUorrs IrematerTai; °”“®' 

“In the present case the petitionee. Gut Prasad Gir, states that his cow-hard, 
Muaai. was in charge oi the oatcle, but no evidence has been produced by him to sup- 

f ' ‘‘i refused to summon oc examine any wiLtsaes on h^ 

f ot Musai. who was convicted and sentenced along with the peti- 

tioner, though oorroboraliQg that of the applicant. Gut Prasad Gir, cannot be treated 
as evidence m his favour. Ihe evidence for the prosecution clearly shows that on the 
day of occurrence there was no person to look after the cattle. 1 t^hink the burden of 
proving that the trespass took place owing to the negligence of MuSai who is alleged to 
be the applicant a cow-herd lay on the applicant. The bare assertions of the two ao- 
ouMd, uncorroborated as they are by independent evidence, are not, in my opinion, 
Bumoieafe to Bzonerate him from the liability j ^ p 


Prasad Gir was conviobed under seobion 125 of 
the Eailways Acb, On the evidence, there seems no doubt, that he bad 
placed his co-accused Musai in charge of his cattle and that it was due to 
the negligence of Musai that the cattle strayed on the railway. Following 
the decision of the Madras Court, reported in Queen-Empress v. Andi (1), 
1 hold that Gur Prasad Gir should nob have been oonvioted. I set aside 
his conviction and direct that the fine, if paid by him, be refunded. 

Conviction set aside. 


34 A. 93 (=8 A. L. J. 1269=12 I, C. 987=12 Cr. L. J. 611J. 

[93] REVISIONAL CRIMINAL. 

Before Mr. Justice Chamier, 


Emperor v. Abdul Wahid Khan,* 

[25th October, 1911.] 

A.cl i^o. I oj {h\dian Evidence Alt), secUont 14,15 — Evidenu-^Act No XLV of 
1860, Penal Code), section ilQ^CheattnQ^Evidence to show inztancet of 

cneaitng other than those charged ttiadmissible. 

A person employed as a clerk in charge of the renewal of licenses for hand- 
carts received Ks. 2 (or each such redewal^ whereas he ought to have takes 
Rs. 1-14. Ue was charged with ohoating. and evidence was produced showing 
that he had taken 2 annas in excels from persons other than those named in 
the charge. Utla that s-uch evidence was inadmissible either under section 14, oc 
under section 15 of the Kvidonce Act. Em^icror v. Debendra Presad (2j distingui- 
shed. Empress v. Al. J. Vyapoory MoodcUar (3) referred to. 

[Ref ; 47 Cal. 671=24 C. W. N. 501=31 0. L, J. 402=68 I. 0. 929=21 Cr. L. J. 849.] 
The facts of this case were as follows ; — 

The accused was a clerk in the office of the * Municipal Board of Pili* 
bhit, and it was his duty to deal with applications for renewal of licences 
for hand-carts. He should have taken a licenoe fee of Rs. 1-8-0 for eaoh 
hand-cart and 6 annas for the preparation of the takhti or board showing 
the number of the cart. The case for the prosecution was that he had 
demanded and received Rs. 2 from several applicants, and had thereby 
cheated each of them out of 2 annas. 


As it was not permissible to charge the accused with more than three 
suoh acts of cheating, the prosecution selected three complainants and 

• Crimical Keviflion No 533 of 1911, by the Looel Government from an order of 
F. E. Taylor, Bessiona judge of Bareilly, dated the 8th of July, 1911. 


(1) (1694) 1. L R. 18 Mad. 226. 

(2) (1909) 1. L. R. 36 Gal. 678. 


(3) (1881) I. L. B. 6 Cal. 654. 
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produced evidenoe thab each of them bad been induced bo pay two annas 
more than oould properly have been demanded. The proseoution pro- 
duced also evidence bhab the accused had cheated a number of other 
applicants for licences. The accused was convicted and appealed bo the 
Sessions Judge on various grounds, one of which was that he had been 
prejudiced by the admission of evidence bhab he had taken two annas in 
excess from several persons other than those named in the charges framed 
against him. The Sessions Judge held that the evidence complained of 
ought nob bo have been admitted and he has ordered a fresh trial. 

The Assistant Government Advocate (Mr. R. Malcomson) for the 
Crown. 

[94] Maulvi Muhammad Bahmat-ullah, for the applicant (accused). 

ChamIER, J. — The accused was a clerk in the office of the Municipal 
Board of Pilibhit, and it was his duty to deal with applications for renewal 
of licences for hand carts. He should have taken a licence fee of 
Bs. 1-8-0 for each hand-cart and 6 annas for the preparation of the takhti 
or board showing the number of the cart. The case for the prosecution 
was that he bad demanded and received Bs. 2 from several applicants, 
and had thereby cheated each of them out of 2 annas. 

As it was not permissible to charge the accused with more than three 
such acts of cheating, the proseoution selected three complainants and 
produced evidence that each of them had been induced to pay two annas 
more than oould properly have been demanded. The prosecution produced 
also evidence that the accused had cheated a number of other applicants 
for licences. The accused was convicted and appealed to the Sessions 
Judge on various grounds, one of which was bhab he had been prejudiced 
by the admission of evidence that he had taken two annas in excess from 
several parsons other than those named in the charges framed against him. 
The Sessions Judge held that the evidence complained of ought not to 
have been admitted and he has ordered a fresh trial. 

This is an application presented under the orders of the Local Govern- 
ment for revision of the orders of the Sessions Judge. On behalf of the 
Crown it is contended that the evidence which has been ruled out by the 
Sessions Judge was rightly admitted either under section 14 or under 
section 15 of the Evidence Act. It appears to me that section 15 cannot 
possibly apply to the case. There is no question whether the accused’s 
act was accidental or intentional or done with a particular knowledge or 
intention. He admits and it is obvious that ho knew what amount he 
was entitled to bake from applicants for licences. In support of the con- 
tention that the evidence is admissible under section 14, Mr. Malcomson 
relied upon the decision of the Calcutta High Court in timperor v. 
Debendra Prosad (1). In that case the accused was charged with having 
[98] cheated one Boodn by falsely representing that he was the Dewan of 
an estate and oould obtain an appointment for him and thereby obtaining 
a sum of money as a pretended security deposit. The cross examination 
foreshadowed the defence that the accused’s intention at the time of the 
representation was not dishonest. The Court held that evidence was 
admissible to show that at or about the same time the accused had had 
similar transactions with other persons which taken together showed that 
the accused's intention was dishonest and that the transaction with 
Boodri was only one of a systematic series of frauds. I am unable to see 
, how that case is any authority for the admission of the evidence which 
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has been objected to in this ease. A ruling which applies closely to the 
present case in that in Empress v. M, J. Yyapoory Moodeliar (1), where 
accused was charged with having received a bribe on three speciho occa- 
sions and an attempt was made to prove that he had received bribes from 
the same firm on other occasions. The evidence was ruled out on the 
ground that section 14 of the Evidence Act applies to oases where a parti- 
cular act is more or less criminal or culpable according to the state of mind 
or feeling of the parson who does it, not to cases where the question of 
guilt or innocence depends upon actual facts, and not upon the state of a 
man's mind or feeling. 

In the present case the accused knew what amount he was entitled 
to take, and the only question is whether he represented to the three com- 
plainants named in the charge that they were bound to pay two annas 
more, and on the strength of that representation induced each of them to 
pay Rs. 2 instead of Bs. 1-14 and put the difference in his pocket. It ap- 
pears to me that section 14 of the Evidence Act does not justify the admis- 
sion of the evidence which has been objected to. 

But I do not understand why the Sessions Judge ordered a fresh 
trial. He should have disposed of the case on the evidence which was 
admissible. I would invite his attention to section 167 of the Evidence 
Act. I set aside the order of the Sessions Judge and direct that the ap- 
peal be disposed of according to law. 

Order set aside. 


8ft A. 96 (=B A. L. J. 1262=12 Cr. L J. 612=12 I. C. 988). 

[96] REVISIONAL CBIMINAL, 

Before Mr, Justice Sir Qeorge Knox and Mr. Justice, Griffin, 

Emperor v. Abmad Khan.* 

[2&bh October, 1911.] 

Act A'o. Ill oj 1867 (Pvhiic Qambling Act) scition 12 — **Meregame of skill’' — Game of 

chauce. 

Had, ihAt a game which is in fact only to a very slight extent a game of 
skill and almost entirely a game of ohanoe is not a game wbioh is excluded by 
reason ot ecotion 12 of the Gambling Act. 18^7, from the previous pcovialons of 
that Act. JJari t>tugh v. King Kmperor (2) distinguished. 

[Ref. 40 Mad. 556=36 I. G. 3'39; GL L 0. 518=22 Or. L. J. 390 ] 

The facts of this case are fully set out in the order of the Sessions 
Judge, which was as follows : — 

“Ahmad Khan has been convicted under section 13 of the Gambling Act and sen- 
tenced to pay a hoe of Rs. 15. Ho has filed this application in revision on the ground 
that the game wbioh ho played was a game of skill. 

“ Tbo accused played what is known as the ring game at Gainer fait. He has a 
number of papers which prove that bo used to apply for permission to the authorities 
to piay this game ; ho has two such orders from some tahsildar granting permission 
for the game to be played, and saying that this is a game of skill. He also possesses 
an order of the Joint Magistrate to the efleot that if this is not a gambling game, per- 
mission is granted. He urges that ho has been allowed to play this game for some 
years without ictocfecence. In the Calcutta Law Journal, 1907, page 708, the Oaloutta 
High Court have delivered a judgment dealing with an exactly similar case. After 
describing the game at some length they decided that it was a game of skill. This 

* Criminal Revision No. 509 of 1011, from an order of Austin Kendalh Sessions 
Judge of Gawnpore, dated the 25tb of July, 1911. 

(1) (1881) I. L. R. 6 Oftl. 655. (2) (1907) 6 0. L. J. 708. 
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Ooort ifl not bound to follow that judgment, and it ia to be remarked that they have 
bMed their deoiaion on a mietaken appreciation of what the game ia. 

**A table about 11 feet long. 3| feet broad, and about 3^ feet high ismeed ; on thia 
ia attached a red baize cloth. At intervale round the three aides of it there are tall 
brass pegs and at regular intervals over the who^e surface of the table are fixed no 
fewer than SQl coins, there being five rupees, four eight annaa pieces, ten four-anna 
pieoea, 166 two-anna pieces and 131 one anna pieces. Oupa, cloaks and other such 
articles are scattered at intervals over the table. Four feet away from thia table a 
barrier. 4 feet 6 inobea high, is fixed into the ground. A oompetitor buys small brass 
curtain rings at a pice each, and the game is that be may lean over the barrier and 
throw these rings upon the table, if they go over a brass peg or if they encircle a coin 
he wins a prize. The rings are very light and are made of round wire about | inch in 
thickness. With a great deal of practice it is possible that certain small amount of 
skill might be attained but practically it is a game of mere chance, and certainly, as 
presented to a number of holiday-making peasants, a simple game of chance and noth- 
ing else. S'eotion 13 does not contemplate relaxation o! the law in favour of a game in 
which a certain amount of skill is attainable ; the law is relaxed if the game is one, 
not of skill, but of mere skill : and I have no hesitation in deciding that this is not a 
game of mere skill. The application is therefore rejected. 

[97] “It must be noted, with reference to the permission which the applicant pro- 
fesses to have obtained from various officials, that the Magistrate’s order was not 
simply a bare permission to him to play but simply ran that if it were not a gambling 
game it might be played. The tahsildar’s permission no doubt, was direct, but 1 fail to 
nnd€ratand under what law the tahsildac was empowered to grant such permission, nor 
oould the fact that such permission had been obtained absolve the aooased from the 
consequences of his act if. as a matter of fact, the gime which he played was rob a 
game of mere skill. With reference to the last paragraph, 1 direct that, a copy of this 
order be sent to the District Magistrate for information.” 

Ahmad Khan thereupon applied in revision to the High Court. 

Mr. 0. Boss Alston, for the applicant. 

Th6 Assist&nt GovorDnaont Advocato (Mr, R. lUdlcotnsofiu for tho 
Crown. 

Chamter, J. — The applicant has been convicted under section 13 of 
the Public Gambling Act. 1P67, of having played a game for money in a 
public place. He was caught in the act of conducting what is known as 
the ring game. It is fully described in the judgment of the Sessions 
Judge and it seems to me the fame game as that which is described by 
Mittra and Fletcher. JT., in the case of Bari Singh v. King Emperor, 
decided on August 19th 1907 (l). That case was deetdod under the Bengal 
Gambling Act. II of 1877. in section 10 of which as in section 13 of the 
Public Gambling Act. Ill of 1867. the expression “game of mere skill” is 
used. The learned Judges of the Calcutta High Court said “It seems to 
us that, although there is an element of chance in throwing a ring over 
the pin’, the chief element of the game is one of skill." I am somewhat 
disposed to think that the element of chance in this case is so strong as to 
make it impossible to hold that the game is a mere game of skill. At the 
same time there is no doubt that a considerable amount of skill might be 
attained at the game. Having regard to what seems to have taken place 
in past with reference to this case. I am inclined to think that there 
ought not to have been an order for the prosecution of the applicant. In 
this case, however, the que-^tion must be decided whether the game was a 
mere game of kill or not. In view of [98] the decision of the Calcutta 
High Court I refer this case to a bench of two Judges. 

The case coming on before a Division Bench, the following judgment 

was delivered : — , ,, n 

Knox and Griffin. dJ. — "Wo have carefully considered the descrip- 
tion given of the gamejwhioh both the courts below hel d to be no t a game 

(1) (1907) 6 C. L. J. 708. 
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1911 of mere skill. The learned counsel for the applicant \rho asks us to 
OOT. 36. interfere with the view taken by these courts, has referred us to a 

Calcutta ruling in Criminal Revision No. 771 of 1907. Hart Singh v. King 

There is a material difference between the words used in sec- 

■ tion 10 of the Bengal Public Gambling Act and section 12 of Act No. Ill 

Zi A. 96=8 oi 1867, which is the Act which governs the case now before us. 'We* are 
^ L. J. 1262 by no means sure that the game which the Calcutta High Court Judges had 

SzLia I c precisely the same as is described by the leam- 

988 " Sessions Judge of Cawnpore. We are, of course, only concerned with 
the game described by the latter. From the description so given we find 
ourselves unable to interfere. We hold that the game described by the 
learned Sessions Judge of Cawnpore is not a game of mere skill. The 
application is dismissed. 

Application dismissed. 


34 A, 98 (=8 A. L. J. 1245=12 I. 0. 920.) 

APPELLATE CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice Griffin. 

Bibhambhar Nath {Plaintiff) v. Bhullo and others (Defendants).* 

[26th October, 1911.] 

Act {Local) No. 11 of 1901 {Agra Tentincy Act)t section 19i-^LambardarSuit by 
Idfftbardar against oo-sharers for excess of profits due to other co-sharers and him* 
sclf^Lambardar not agent of co-sharers. 

Held that a lam> aedae is nol; the agent of the oo'sharees geoerally so as to bo 
entitled to nue on their behalf to recover profits dao to some of them from other 
co-5harers holding sir and khudkaaht lands is excess of their proper shares. 

[Ref; 11 A. L. J. 742=21 I. G. 38: 36 All. 441: EXpI. 38 All. 223; Diat; 76 I. 0. 880.] 

Tue facts of this case wore briefly as follows : — 

The plaintiff was lambardar and the defendants were co-sbarers of a 
cerbain village. The defendants held sir and khud-kaskt in [99] excess 
of their share ; i. c.. the income from these lands was greater than their 
share of pru6ts. The plaintiff, as lambardar, sued for the excess due to 
himself as a co-sharer as well as for that duo to the other co-sharers. 
The Assistant Collector gave a decree for the whole sum. The District 
Judge, on appeal, held that the lambardar. as such, was not entitled to 
recover the excess due to the other co-sharers, and remanded the suit. 
His judgment was as follows : — 

**Tbis is a suit for profits. The lower court decreed the suit for a certain sum. 
The defendants appeal. In my opinion the learned Assistant Collector’s judgment 
as well as the suit itself is based on misconcoption and confusion of ideas. I shall, 
60 far as I can, endeavour to make the position clear. The plaintifi respondent ifl 
lambardar of the village. The defendants appellants are oo-sharers. It is stated that 
the dcfendints hold air and khudkashi in excess of the share, in other words that the 
income which they draw from this afr and khudkasht, is more than the whole of the 
profits to which iboy are entitled. Now I do not think there can be any doubt that 
the plaintiff a.s a oO'Sharor CiQ sue for his share for that excess if any. 

“But ho goes further than this, ho sues as lambardar for the excess due to other 
co-Bh:.rors as well as to hirasolf. The position he take.'i up is that as lambardar he is 
bound lo distribute to each co sharer the proper amount or profits, and that if any 
CO sb.irer therefore has drawn more profits than he is entitled to do, the lambardar is 
bound to recover the excess from him and distribute it to the oo-sharers who are 
entitled to it. In my opinion this t.^ an extension of the rights and liabilities of a 

•First Appeal No 55 of 1911 from an order of H. W. Lyle, District Judge of Agra, 
dated the 2Srd of January, 1911. 
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l<»mbarAap wbioh in noi warrAnted by law. The ordinary fuQotiong of a lambardar 
ara to oolleot the reotn and to diflbribate the amonntn no ooUeoted amonsc the oo< 
nbaren* in proportion to the nbara of each. Peniden the rent no colleoted be in also 
lii^ble for any such nutrs as with duo care and diligence he ought to have oolleoted. 

“But in some villages, as in the present oaso, land ie held bv co-sharers as sir 
or hhudTcasTit. The estimated income from this land is set of! against their share 
of the profits, but the lambardar does not collect that income from them and add it 
to the f^otal amount for distribution. The amount is not recoverable by the lambar- 
dar and he could not realize it if he would. Now where a co-share** holds sir and 

which gives him an income in excess of his share of the profits the lamhsr- 
dar cannot he held liable to the other co-sharors for this excess. He is not bound to, 
nor indeed can he, recover this amount in order to rQ-distribu*'eit in proper prop irtion. 
Take a simple instance ; A, R, 0, are co*sharers in equal shares of a village. A is 
lambardar, O holds sir which brings him in an estimated income of Ps. 200 ; the rent 
of the land let to tenants is Ra lOO. This amount is collected by A as lambardar. 
Now it is clear tbat B can sue ^ for bis one third share of the Ps 1^0 which A has 
oolleoted in hia capacity of lambs rdar. Tt is equally clear tbat 0 bae got Rs. 100 in 
excess of bis proper shsre and that both A nnd R arc entitled to recover one-third of 
this, but A cannot sue C flOOl for the two-thirds shsre of Ps 100 due to B and him* 
self with ti view to distributing it among other three co-shsrers in proper proportions. 
As lambardar he is entitled to collect rents from tenants and to sue for these, if neces- 
sary. but whst is d''e from C is not rent, and A couM not recovor it from him. When 
a co-sharer has realized an income in excess of his share of the profits, there is no 
BeotioD wbioh enables ft lattibftTdar to recover tbe balance from him witb a view to 
re-disfcributinR it again among the whole body of oo-ftharers in proportion, Tt follows 
from this that no co-sharer can bold a lambardar responsible for income which an- 
other co-sharer draws in excess of his share from sir or hhudhasht land. 

“ The present plaintiff can sue as a oo.shsrer for his share in the excess income if 
any. drawn by tbo defendants for their sir and hliufllmsht land : but such suit is in no 
Way concerned with his position as lambardar. The introduction of the status of 
lambardar only raises confusion, for the appellant wishes to sot off certain rents due 
from tenants which he savs the plaintiff as lambardar ought to have oolleoted. This 
would be practically to allow costs which would be due in a suit under section 164 to 
be set off against costs claimed under section 165, a procedure which is certainly not 
contemplated by the Tenancy Ao^ i do not say that the plaintiff might nob sue all 
the co-sharers for a complete account, and that in that case all the amounts due to 
and by him might not be gone into, bu* that cinnot certainly be donein a suit against 
one individual co-sharer. The lower court’s decision was based on a preliminary 
point in regard to which that deusion has been seb.aside. I must remand the case 
for decision on the merits. I hold that as the suit is now proved, the plaintiff can 
only sue as a co-sharer for the amount of his own share, all other points are open, and 
it will also be open to the lower court to allow the plaint to be amended and to add 
parties should it think fit.” 

The plaintiff appealed. 

Dr. Tej Bahadur Sapru. for the appellant : — 

The lambardar rospon'iible for the payment of the revenue and 
for the distribution of profit*? among the co-sbarers. He can, therefore, 
sue for recovery of the excels profits realijied by a co-sharer, for the 
purpose of distributing the excess among the other co-sharers. Having 
regard to coction 194 of the Agra Tenancy Act the lambardar must be 
treated as the agent of all the co-sharers and can sue on their behalf, as 
he purports to do in this case. The clause " unless they have appointed 
an agent to act on behalf of them all” in section 194 (1) takes this case 
out of the ruling in Udai Ham v. Qhulam Busatn (1). The lambardar 
is the per'^on who is authorized to repre^^ent them all. The position 
which he actually occupies is that of their agent. The appointment 
may be inferred from the course of conduct ; and he must be deemed 
to have been appointed to act for them all. 

[101] Pandit Shiam Krishan Dar, for the respondents, was not 

called upon. 

ll) (18S0) 2 Ltgal Remembrancer, High Court Series, p. 10. 
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^ Knox and Griffin, TJ. : The snifc out of which this appeal arises 
IS a suit brought by one Babu Bisbambhar Nath who represents himself 
as lambardar of an entire mahal and is the owner of one half of it He 
sues the defendants for profits, and his allegation is that the defendants 
hold land sir and khudkasht in ezoess of what they are entitled to with 
reference to the shares owned by them. The Revenue Court of first 
instance gave the plaintiff a decree as prayed for. On appeal, the District 
Judge held that the plaintiff could only sue as a oo-sharer for the amount 
of his own share and could not sue for profits due toother oo- sharers. 
He therefore set aside the decree of the court of first instance and remand- 
ed the suit for further trial. In appeal before us it is contended that the 
view taken by the learned Judge is in error and that the plaintiff as 
lambardar can maintain the suit to recover his share and the shares of 
other oo-sharers out of excess money realized by the defendants, and this 
contention is said to be ba^^ed upon the words contained in section 194 
of the Local Act No. II of 1901. It is urged before us that the lambardar 
must be deemed to be an agent appointed by the on-sharers to act on 
behalf of them all. We know of no authority derived from eibhe-* statute 
or custom which confers such a power upon the lambardar, and we do 
nob think that the words contained in section 194 can be strained into 
holding this meaning. The appeal is dismissed with costs. 

Appeal dismissed. 


S4 A. 102 (=8 A. L. J..12B9=12 I. 0. 607). 

[102] APPELLATE CIVIL. 

Before the Hon'ble Mr. H, G. Richards^ Chief Justice, and 

Mr. Justice Banerfi. 


OOR Narain (Plaintiff) v. Shaoi LaTj and others {Defenla>Us).'^ 

[26th October. 1911.] 

Mortgnge^Prinr fitvfJ iubsegueni incumbrancrra — Third mortacg/ie pf^ying nj first 
mortgage, <in d claiming priority as against- second mortgagce-^Preaumptioti 
ae to intention of third mortgagee 

Where a mortgaKea pays ofl prior inaumbrapoee the mortga^ed property 
it is to be presumed thrvt he doei so with tbe intention of ko^piog the^e Inoam- 
branoo^ alive and u«ic<* them as a sbield should ooo^^sion arise : and he oan so 
use them as maoh when ho fs u plaintiff suing for sale ss when he is a d^^fendant 
to an iotermediate or pub^equent mortgagee’s suit. If tbe payment is made in 
ths form ot leaving part of the money wHh the mortgagee to be paid to tbe 
pMor mortgagees, the subsequent mortgagee does nob thereby baoomo the agent 
of the mortgagor for the purpose of paying of! the prior mortgages. 

OoMdae Gopaldas V. Puranmal PremsuUhdas {\) Dinohundhu Shato Choxo- 
dhry yi. dogmayn Du«j (2) and fagatdhar A^nram Prasad v.A.M. Brown (31 
followed. Tujail paima v. BUnla (4) and Biij Kaih v. Murlidhar |5) dissented 
from. 

tFol. 47 I. C M. Tj. J. 467=1913 M. W. N. 505=8 L. W. 175.] 

The facts of this case were briefly as follows : 

The plaintiff sued to enforce a mortgage, dated the 9oth of June, 1889. 
The defendants 8 bo 16 held a mortgage of the 14bh of April. 1888, in 


• First Appeal No 4()0 of 1909 from a deoreo of Prithvi Nath. Subordinate Jalge 
of "dainpuri, data ) the 24th of August, 1 . 09. 
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respeofa of wbioh they demanded payment. To this the plaintiff replied 

thab when he took the mortgage in suit he had paid off two mortgages of OOT. yd. 

earlier dates than the defendants' mortgage, and that he was entitled to 

claim priority over the defendants in respect of those. The mortgage of 
1889 contained the usual recital that a certain portion of the mortgage 
money bad been ** left with the mortgagee ” to pay off the earlier moxt> ai A. 102s8 
gages, and this was in fact done. The court of hist instance refused the A. L. 1269 
plaintiff the priority claimed by him in respect of these earlier mortgages. 

The plaintiff appealed to tbe High Court. 

■Cr. Tej Bahadur Sapru (with him Mr. B. E, O'Conor)^ for the 
appellant. 

Hr. Satish Chandra Banerjit for the respondents. 

Richards, C. J. and Baisebji, J. — -This appeal arises out of a suit 
brought to enforce a mortgage, dated tbe 25th of June, 1889. The defen- 
dants 8—16 held a mortgage, dated the 14th £103] of April, 1888. The 
plaintiff, however, stated that when the mortgage of the 25tb of June, 

1889, was executed, two prior mortgages, one dated the 26th of June, 

1886, and the other, dated the 28fch of June 1887, were paid off, and he 
accordingly claimed that to the extent of theso mortgages, which were 
paid off, he had priority over the defendants 8 — 16, notwithstanding that 
their mortgage was prior in date. 

The lower court decided in favour of the defendants 8 — 16 and held 
that the plaintiff bad no priority. 

Two questions have been argued in the present appeal; first, the 
question whether or not the plaintiff bad in fact priority over the defen- 
dants 8 — 16; and secondly, assuming that he had such priority, whether 
he could enforce it in a suit instituted by himself as plaintiff. 

The facts are undisputed. Tbe plaintiff's mortgage provided that 
money sufficient to discharge the mortgage of the 26th of June, 1886, and 
the mortgage of the 28th of June, 1887, should be left with the mortgagee, 
who should pay off the mortgages and get the mortgage-deeds handed over 
bo him. This was duly done, and the plaintiff is able to adduce in evi- 
dence tbe two mortgages of the 26th of June, 1886, and the 28th of June 

1887. 

In our opinion the plaintiff is entitled to priority in respect of the 
mortgages wbioh he paid off in accordance with tbe berms of his mortgage- 
deed. In was clearly for the benefit of the mortgagee that the mortgages 
of the 26th of June, 1886, and the 28th of June, 1887, should be kept alive, 
and we think that a strong presumption arises that it was the intention of 
the mortgagee to keep these moibgages alive. This view is in accordance 
with a vast amount of authority of this Court, and also with the view taken 
by their Lordships ot the Privy Council in the case of Qokaidoi Qopaldaa 
V, Buranmal Bremsukhdas (ij and also in the case of Dinobundhu Shaw 
Chowdhry v. Jogmaya Dasi (2). The law on the subjeob is fully sot forth 
in tbe case of Jagatdhar Naratn Brasad v. A. M. Brown (3} and is well 
summarised at page 1154. 

tl04i] it wad argued on behalf of the respondents that the mortgagee 
must, under the oiroumsbances of the present case, be deemed to have paid 
off the prior mortgages merely as the agent of the mortgagor, and that 
accordingly we ought to hold that those prior mortgages were absolutely 
extinguished as soon as payment was made. Reliance is placed upon the 


(1) (18^4) I, L. B. 10 C»L lOBa. 

(2) (1901) 1. U a 39 Cal. 104. 
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decision in the case of Baij Nath v. Murlidkar (1) and also in the case of 
Til f dll Fditnx V. Biiold (2), Ifc is no doubt true that) exprossions occur 
in the judgments in these ca^es suggesting that it was the opinion of the 
court that where money is left with the mortgagee to discharge prior 
mortgages, the mortgagee discharges these prior mortgages merely as agent 
for the mortgagor. With all due respect, we consider that this view is 
inconsistent with a great number of oases decided in this Court and also 
with the view taken by their Liordships of the Privy Council in the cases 
to which we have already referred. 

The second question is the question whether or not the plaintiff is 
entitled to put forward in a suit instituted by himself the priority which 
for the purposes of this question it must be assumed that he has. We 
think that it is not reasonable to hold that a person is entitled to put 
forward a right in a case in which ha is sued and to successfully resist the 
suit, aud that he cannot enforce the very same right as a plaintiff. In 
the ca:ie to which we have referred, namely, the case of Jagatdhar Narain 
Frasa I v. A. M. Brown^ the plaintitl successfully put forward and enforced 
his Claim under a prior mortgage which he bad paid off in circumatances 
similar to those of the present case. There is also an unreported ruling of 
this Court to the same olleob, namely, Thakur liudar Suigh v. Param 
Sukh ^3;. Keliance is placed upon another unroporteJ decision of this 
Court, ViZ. Bkupat v. Musammat Ganeshi (4). The circumstances of that 
case were not altogether on all fours with the facts of the present case; 
and the question now laiseJ was not directly decided. In our opinion 
there IS no sound reason why a person who has priority by rea^^oo of 
having paid oh a prior incumbrance, should not enforce that priority as 
plaintih. 

[105] The result is that tho appellant succeeds on the two questions 
whicn have been argued before us. There is no question as to the amount 
duo upon the prior mortgage'^, and the plaintiff only seeks interest thereon 
at the rate meubionod in tho later mortgage in his favour. We accordingly 
allow tho appeal to this extent that we vary tho decree of tho court 
below by directing that tho ooieudant-, other than the defendants 8 — 16 
and iiO —23, do pay into Court tho amount found duo upon tho mortgage, 
tho basis of the claim, the said amount to be paid within four months 
from this date, together with the conbs of this suit and future interest at 
the btipulated rate, up to the date tixed for payment and thereafter at the 
rate ot six per cent, per annum. If tho said amount be paid, we direct 
that out ol tho money so paid in the plamtitf should be paid the costs of 
the suit, and the balance should be paid to the plaintiff and to the defen- 
dants isos. 20 — 23, tho plaintiff receiving ball', and tho defendants Nos. 
20—23 the other ball. We further direct that if payment be not made 
as ordered above, tho defendants 8 — 16 shall have the right, within five 
months from this date, to redeem the mortgages of the 26th of June, 1886, 
and the 28r.h of June. 1887, by payment to the plaintiff and the dofen- 
Oancs Nos. 20 23 ot the sum ol B.<. 13,926*5*5, together with interest, 

from LUO elate of this su t to the time fixed loi payment at the rate men- 
tioned in tho plaintiff’s mortgage toge&her with proportionate costs. In 
the event ot the said amount being paid, the plaintiff wdl have the right 
to icdeem the moitgage held by the deioudauts 8 -16 dated the 14tb of 

(1) VVeeal.' Net-.a, 190*?, p the lllbo. May 1910. 

{.it uuj 4 > i- h. li. Ali- 400. (4) S. A. No 993 ol 1910, decided ou 

13^ 8. A- No. 70B of 1909, decided on the l2lhof April, 1911, 
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April, 1888, witbiu three month? from the date when bh3 defen lants Nos. 
8 — 16 shall have redeemed the earlier mortgages of 1836 and 1887. Upon 
suoh payment being made the plaintiS shall be at liberty to bring to sale 
the mortgaged property for the aggregate amount of his own mortgage and 
the mortgage of the defendants 8 — ’16 whioh he shall have so redeemed and 
out of the proceeds of such sale will be paid to the plaintiff (1) his costs 
of the suit, (3) the amount of the mortgage of the defendants 8—16 paid 
by him to the said defendants, and (3) a moiety of the amount of the 
mortgage of the 20th of June, 1869. The other half of the said amount 
will be paid to defendants 20 —23, and the surplus, if any, to the persons 
entitled thereto. In the event of the [106] defendants 8 — 16 not 
redeeming the prior mortgages of the 26th of Oune, 1886, and the 28bh of 
June, 1887, the plaintiff shall be entitled to bring to sale the property 
comprised in bis mortgage and out of the proceeds of the sale to realize 
in the hrst plaoe the costs of this suit and in the n6z.t place a moiety of 
the amount due to the plaintiff and the defendants 20 — 23 on foot of the 
mortgages of the 26th June, 1886, and the 28bh of June, 1887, the other 
moiety being payable bo the defendants 20 — 23. Out of the balance, the 
defendants 3 —16 will, having regard bo the circumstinces of this case, 
be entitled to the amount due in respect of their mortgage of the lltb of 
April, 1888. Out of what will remain after the making of the payments 
mentioned above, the plaintiff and the defendants 20 ~23 will be entitled 
to payment of the balance due upon foot of the mortgage of the 25bh of 
June, 1839, the plaintiff getting half the said amount and the defendants 
20 —23 getting the other half between them and in the last case the 
surplus, if any, will bo paid bo the persons entitled thereto. The appel- 
lants will get their costs of this appeal. 

Appeal allowed. 
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APPELL.\TE CIVIL. 

Before Mr. Justice Earamat Bu^ain and Mr. Jmtice Chamie*'. 


Mamraj and anoxuer {Judgment-debtors) v. Brij Lad Chakbavarti 

AND oihers (Decree-holders).* 

[30hh October, 1911.] 

Act No. Ill of 1901 (Provincial Ins-Avency Act), tcctions 16 and '^1— Civil Procedure 
Code (lOOi). order XXX£\\ rule % — Application for decree over against two judg- 
ment’ debtors, one of whom had been declared insolvent. 

Where oao of bsvo uiortgagora against whom a decrea under order XXXIV^ 
rule 0, of the Code of Civil Procedure was otherwise obtainable had bean doolar- 
od aa inaolvoat aeder the provisions of the Provincial Insolvency Aot. 1907 but 
the other had not; iifiu that the decree-holders could not be granted a decree 
over as against the insolvent, but could only prove their debt in the insolvonoy 
proceedings. Barter v. Dubeux and Company ll) referred to. 

[Ref : 53 I. C. 710=2 Lah. 9&;] 

The facts of this case are briefly as follows : — 

Tne appellant, Mamraj, was declared an insolvent on the 29bh of 
July, 19o3. Before the commoucomont, however, of the insolvency 
proceeding'^, the respondents instituted a suit against [107] the appel- 

• First Appeal No of iOH. from a decree ot Mohan Lai Hukku, Subordinate 
Judge of Cawopore, dated the lOth of Deoember, lOlO. 

(1) (1881) u. B. 7 Q. B. D. 419. 
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and obtained a decree for sale on a mortgage on the 13th of Feb- 
00^30. ^uary, 1909, and an order absolute for sale on the 8th of May, 1909 

Appbddatb t “f property was sold, but it failed to satisfy tbe debt. On the 

Orvili. loth of December, 1910, an application was made under order XXX I V 

M iTTn^ n ’'i ® Procedure. It was resisted on the ground that 

A L J 1241 declared an insolvent, no decree under 

=121. a ^“'"1 rule 6, could be passed against him. The Subor- 

887 dinate Judge, however, overruled the objection and gave the respondent a 
decree. 

Munshi Goyind Prasad, for the appellants, contended that the ap- 
pollant Mamraj having been declared an insolvent, he could not be made 
personally liable. He relied on section 16 (9) and (6) and section 31 (1) 
and (6) of Act HI of 1907. If esecution proceedings are taken out against 
an insolvent, tbe object of the Legislature would be defeated. The Court 
below bad no power bo pass a decree under order SXXIV. rule 6. of the 
Code 01 Civil Procedure, after Mamraj had beeo declared an iDSolvent. 

Babu Girdhari Lai Agarwala Cwith him Munshi Qulzari Lai), for 
the respondent, submitted that there was nothing in the provisions of the 

prevent a Court from passing a decree under order 
aXXIV, rule 6, of the Civil Procedure Code, when as a matter of fact, the 
suit for sale on tbe mortgage was instituted prior to the commencement of 
insolvency proceedings. 

Munshi Qovind Prasad, in reply. 

Ghamier, J. — The respondents, who hold a mortgage of certain pro- 
perty from the appellant, Mamraj, brought a suit upon the mortgage ag- 
ainst Mamraj and his son, Hanuman Das, and obtained a decree for sale 
which was made absolute on May 8th, 1909. The mortgaged property 
was sold, but the proceeds of the sale were not sufficient to satisfy the 
decree. After the institution of tbe suit but before the decree was passed, 
Mumraj was adjudicated an insolvent and a receiver was appointed. The 
respondents applied for a decree for the balance still due to them making 
tbe receiver a party to the proceedings. The application was resisted on 
the ground that as the rospoDdents had enforced their security and reco- 
vered a certain amount they could [108] claim nobbing more. The objec- 
tion was overruled. Hence this appeal. 

The objection is obviously not sustainable as regards the appellant 
Hanuman Das, for he has not been adjudicated an insolvent, and the res- 
poudentd are clearly entitled to continue tUoir suit against him. The res- 
pondents as secured creditors wore entitled under section 31 of the Pro- 
vincial Insolvency Act to realize their security, as they did, and to prove 
for the balance of their claim. Tbe question is whether tbe respondents 
are entitled to continue their suit against Mamraj and obtain a decree ag- 
ainst him under order XXXIV, rule 6. Section 16 of the Insolvency Act 
provides that on the making of an order of adjudication no creditor to whom 
the insolvent is indebted in lei-peot of any debt provable under the Act 
shall, during the pendency of tbe insolvency proceedings, have any remedy 
against the property or person of the insolvent in respect of the debt or 
commence any suit or other legal proceeding except with the leave of the 
Court and on such terms as the Court may impose. When the sole defen- 
dant to a suit lor tbe recovery of a debt is adjudicated an insolvent, it 
seems clear that the proper course is to stay the suit and leave the plain- 
titt to prove bis debt in the insolvency proceedings. This has bean held 
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to be tbo proper aourse in England-^See Barter v. Dubeuz and* Oo. (1). 
In the ^ame case ib was pointed out that where there is an action against 
two defendants and one becomes bankrupt, it being a claim against both, 
of course, the one who does not become bankrupt cannot be made liable 
unless the action goes on, and such a case is governed by a rule correspon- 
ding to order XXTI, rule 10, and the trustee in bankruptcy may be made 
a party. Judgment is not given against the trustee or that he pay out of 
the estate, but judgment being against the other defendant, the plaintiff is 
at liberty to prove in the bankruptcy the amount of the claim established, 
and there the trustee is a party because it is necessary both as against 
the bankrupt’s estate and the other defendant that the action should 
go on. Many of the provisions of the Indian Insolvency Act, including 
section 16, are taken from the English Bankruptcy Act, and where the pro- 
visions correspond, the decisions of the English courts may properly be 
[109] referred to as guides to the construction of the Indian Act. The 
respondents’ application under order XKXIV, rule 6, was a continuation 
of their *:uit for the recovery of the mortgage money. A decree under order 
XXXTV, rule 6, is plainly a remedy within the meaning of section 16 of 
the Insolvency Act ; therefore the respondents are not entitled to obtain 
such a decree against the appellant M^amraj. I would, therefore, allow this 
appeal in part and set aside the decree of the court below so far as it 
affects the appellant Mamraj or his property or the receiver, and leave the 
respondents to prove their claim in the insolvency proceedings against the 
e«=tate of Mamraj. The decree of the court below should stand as against 
Hanuman Das but not so as to make him personally liable for the amount. 
T would make no order as regards the costs of this Court. 

Karamat Htjsatn, J. — I agree. 

By the Court. The order of tho court is that the decree of the 

court below is set aside so far as it affects Mamraj or his property or the 
receiver. The recpondents are left to prove their claim in the insolvency 
proceedings againg^^t the estate of Mamraj. The decree of the court below 
stands as against Hanuman Das, but he will not be personally liable for 
the amount decreed. We make no order as regards the costs of this court. 

Decree modified. 


A. 109 (=12 I. c. 604=8 A L. J. 1972.) 

APPEIiDATE CIVIL. 

Before the Bon’ble Mr. B. O. Bicharda. Chief JaUice and Mr. Justice 

Bnnerji. 


ZAiB*UN-mssA Bibi {Plaintiff) o. The Maharaja of 
Benares and others {Defendants).* 

[30bh October, 1911.] 

Act No /Yfl/1908 Limiintion Act), section l^-^rjitnitaiion — Acknowledgment 

fyff agent ~Laio to be apphed to test the validity of an acknowledgment. 

Held that the orilerion to be applied to tent the validity of an acknowledgment 
of liability pat forward by a plaiutiS aa extending the period of limitation in 
hia favour is the law in force at the time when the plaintiff's euit would otber- 

• Second Appeal No 1116 of I9l0 from a decree of Muhammad AU, District 
Judge of Mirzaput, deted the 22ad of July. 1910, confirming a decree of Udit Narain 
8inha, S ibordinate Judge of Benares, dated tbo 2l3t of May. 1910. 

(1) (1881) L. B. 7 Q. B. D. 413. 
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ooQtfcs below have dismissed the suit on the ground that the olaim is 
tim6«barred« No doubt) having regard to the data of the mortgage the 
olaim would be time-barred unless the plaintiff could invoke in aid. as he 
seeks to do. an acknowledgment said to have been made on the 4th of 
March, 1868, whereby the mortgage in question was acknowledged by an 
agent of the predecessor in title of the defendant. This acknowledgment 
was made when Act No. XIV of 1859 was in force, and under that Act an 
acknowledgment by an agent was not sufRcient to save the operation of 
limitation. This was held by their Lordships of the Privy Council, whose 
decision was followed by this and other courts. 

It is, however, contended on behalf of the appellant that as the 
mortgage was made in 1823 and the right to bring a suit had not become 
extinct when Act No. IX of 1871 and Act No, XV of 1877 came into 
operation, the acknowledgment would, under the provisions of those Acts, 
give a new start for the computation of limitation if made by an agent 
duly authorized in that behalf. In our opinion this contention is well 
founded. No doubt if the plaintiff had to rely on the acknowledgment in 
a suit which was governed by Act XIV of 1859, an acknowledgment by an 
agent would not be sufficient, but at the time when the suit of the plaintiff 
was instituted, the present law of limitation was in force, and [112] there- 
fore the suit would be governed by that law. The provisions of the pre- 
sent Act, namely. Act No. IX of 1908, are similar to those of Act 

No. IX of 1871 and Act No. XV of 1877 in this respect. If Act No. 

XIV of 1859 had never been enacted, the plaintiff could, under the 
provisions of the later Act mentioned above take advantage of the 
acknowledgment made in 1868, if it was an acknowledgment by an agent 
duly authorized to make it. The mere fact that the Act of 1859 was for 
some time in force would not deprive the plaintiff of the benefit of the 
provisions of the later Acts. This was held by the High Court of Calcutta 
in Mohesh Lai v. Busunt Kumaree (1), in which the case law on the 

subject is set forth, including the case of Valia Tampu^atti v. Vita 

Eayan (2). 

The learned vakil for the reepondent has relied on the case of Eahmani 
Bibi y. Hulas Kuar iZ). In that case the point now raised was neither 
discussed nor decided. The case of Banuman Prasad v. Raghuvand m 
Singh (4) is distinguishable, as in that case the claim on the mortgage had 
become time-barred before the Limitation Acts of 1871 and 1877 came 
into operation. 

For these reasons we are of opinion that the courts below were 
wrong in holding that the acknowledgment relied on by the plaintiff 
namely, that of the 4tb of March, 1868, could not. if made by an agent 
duly authorized, be availed of for the purpose of saving the operation of 
limitation. Assuming that the suit filed on the 4th of March, 1868 on 
behalf of the predecessor in title of the defendant was filed and verified 
by an agent of the plaintiff's predecessor in title, the statement therein 
contained would be an acknowledgment by an agent duly authorized 
within the meaning of section 19 of the Limitation Act of 1908. 

We accordingly allow the appeal, set aside the decrees of the courts 
below and remand the G&‘=^e bo the court of first instance under order XLI 
mle 23, o f the Code of Civil Procedure, for trial on the merits The 

(1) (1800) I. D. R. 6 Cal. 840. (3) (1878) hh. R. All 642 

(3) (1876) I. L. B. 1 Mad. 228. (4) (1904) 1 A. L. J. 355. 
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oourb will have to defeertnina whefeher bhe aoknowledgment in. question 
was an aoknowledgmenb male by an agent of the plaintiff's predeoessor 
in title duly authorized [113] in that behalf within the meaning of bhe 
Ijimitabion Aob, and in bhe event of ffnding that question in favour of the 
plaintiff it will try the other questions raised in the suit. 

Appeal decreed. 


34 A. 113 (sg A. J. 46= 11 1. 0. 768). 


APPELLATE CIVIL. 

Before the Eon'ble Mr. H. G. Richards, Gkief Justice, and 

Mr. Justice Banerji. 


Jagannath Prasad ( Plaintiff ) v . Badri Prasad and 

OTHERS (Dpfendanis.)^ 

[1st August. 1911.] 

Pariitinn — ‘Abadi not formally dittided, hut SP.parat9 portious thereof taken poteeteion of 
by the variou* owners Agreement avtoftgst owfiers — Pighis of owners as to poritons 
in possession of each. 

A village wa 9 divided into three inahala, wHh the exoepbtoa of the ahadit afl 
to which it wa9 found that it had n'^t been divi'^ed between the mahalfl by 
demarcation on the village map. or oa the erot, but the owners of the mahale 
had bfen in eopirate po^eeaeion of portions of it. 

Held thet the only posaible inference from this fi'^ding waa that the pattiflB 

had agreed among themselves as to their possession of the abadi^ and that, so 
loog as the agreement oontinaed. each party was entitled to use the portion in 
his possession in any way be plessed. so long aa «uoh user or po.sseasion did not 
interfere with the user o** possession o* the owners of the other mahals. KumU’ 
dini Maeumdar v. Pasik fjol ?llasumdar 'D followed. 


[Ref. fl2 I. C. 31; 83 I. 0- 299=39 0. D. J 414 ] 

This wa« an appeal under section 10 of the Letter? Patent from a 
judgment of Kararaafc Hu?ain. I. The facts of bhe case euffioiently appear 
from bhe judgment under appeal which was as follows: — 

“ The nUintiff brought an action affainst the defendants and asVed for the foUow- 
inc r-lipfs •— * Tt may he declared that the nlaintiff is the owner and m po»se->sloa ol 
the land in dispute ; that the defendants have no right whatever to interfere with and 
.. nhafi-nnHons to the tlaintifl 1 that they have no right to offer obstructions to the 

kfnd whatever agaln.t the plaintiff ■ The main defence was that the property 
wal ioint The court ol first instance decreed the pUintifl’s claim and that ^eowe was 
hv the lower appolKto court. That court found as follows : — I find that the 
land m suit ^ P«b ol th^obrtdf of mauza Sisolar, which consists of three mahals. and 
that this has not been divided between the mahals by demarcation on 

villago map or on the spot ; but that the owners of the mahaU have been in 
nossession of portions of it. and that the plaintifl has b^n m possession of the land m 
buiL The defendants have no right to prevent him putting a wall round it. 

Viii^ “ A second appeal is preferred by the defendants, and it is argued by their 
learned oounsel that, the property being joiut. the plaintiff has no right to build, and 
!w ho is not entitled to the decree given bim. This obieotion is m my opinion sound. 
The learned vakil for the respondent, however, argues that having regard to tke Jaw 
Uid down in Mohan Shnlut v. Rajah Ah (2) the doaree of the lower 

court should not be disturbed. The ruling relied on by the learned vakil does not ^ 
the length of laying down that a oo-sharer who is m oxolusive possession of a portion 
of joint property can build upon it without the consent of the co sbarera. 

“ I therefore allow the appeal ; set a-^ide the decrees of the oourta below, and dis- 
miss the plaintiff's suit wi th costs in all oourt s.'* 

• Appeal No. 42 of 1911, under section 10 of the Letters Patent. 

(1) (1906) 11 C W. N. 517. (2) (1900) I. L. B. 2B Cal. 228. 
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The plaintiff appealed. 

Mnnshi Damodar Das, for the appellant. 

Mr. M* L. Agarwalat for the respondents. 

Richards, C. J. and Banerji, J.: — This appeal arises out of a suit 
in which the plaintiff claimed a declaration that ha was entitled to con- 
tinue in possession of a plot of land in the abadi and that the defendants 
had no right to interfere with his building a wall. The court of first 
instance decreed the suit. The lower appellate court affirmed that dec- 
ree. On appeal to this Court, however, the decrees of the lower courts 
were set aside and the plaintiff’s suit dismissed The findings of the lower 
appellate court, which are binding upon us, are quoted in the judgment of 
the learned Judge of this Court as follows : — • 

** I find that the land in suit is part of the abadi of mauza Sisolar, which ooneists 
of three mahals, and that this abadt has not been divided between the mahala by 
demarcation on the village map or on the spot, but that the owners of the mahals 
have been in separate possession of portions of ic and that tbe plaintiff has been in 
possession of the land in suit." 

The clear meaning of this finding is that the owners of each mahal 
have a separate portion of the abadi of which they are in exclusive pos- 
session. This was the defendants' own case in the lower appellate court. 
The dispute there was that the defendants claimed that the particular 
plot on which plaintiff wanted to build the wall was in their pos- 
session and not in the possession of the plaintiff. The learned Judge 
of this Court says : — ' A second appeal is preferred by the defendants, 
and it is argued by their learned counsel that the property being joint, 
the plaintiff has no right to build and he is not entitled to the decree 
given him. This objection is in my opinion sound." It seems to us 
[llS] that the learned Judge altogether lost sight of the finding that the 
owners of the different mahals were all in exclusive possession of particular 
plots. The only inference which can be drawn from this is that the 
parties by mutual consent allowed the owners of the different mahals to 
separately enjoy the different parts of the abadi, in other words, that there 
was an arrangement between the parties. This agreement must be infer- 
red from the action of the parties themselves. So long, therefore, as this 
agreement continues, the parties in exclusive possession of a part of the 
abadi are entitled to use it and enjoy it in such way as they please, so 
long as such use or possession does not interfere with the use of owners 
of other mahals of what is in their separate possession. This principle 
was fully recognized in the case of humudini Mazumdar v. Hasik Lai 
Mazumdar (1). We think that the decisions of the courts below were 
correct and ought to be restored. We accordingly allow the appeol, set 
aside the decree of the learned Judge of this Court and restore the decree 
of the lower appellate court with costs of both appeals to this court. 

Appeal allowed. 


U) (1900) I. L. B. SB Cal. 228. (2j (1906) 11 0. W. N. 517, 
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34 A. 119 (=8 A. L. J. i239=12 I. 0. 836—12 Cp. h. 3, B72). 

EEVISIONAL CRIMINAL. 

Be/ora Mr. Justice Chamier. 



Emperor v. Sardar andJothers.* 

[20(ih Oobober. 1911.] 

Crtmtnal Pro cedure Code, $ectto>i 423 — Appeal’^Power of appellate court to alter fitid~ 
tug of acqutUal tnio om of conviction. ^ 

An appellate court cm, uuder seobioo 423 of the Oriminal Prooeduto Code in 

an appeal from a oonviotiOD, alter the fiading of the lower ooutb, and Qad the 

appellant guilty of an oflence of whioh the lower court has deoliaed to convict 

him. Qucen-Etnpros v. JabanuUa ( 1 ) followed. 

[Ref : 41 Gal 350.] 

In this case several persons were charged by a Magisbrafce wibh 
offences under seobion 147 read with section 225 and section 353 o! the 
Indian Penal Code. The Magistrate convicted six of them under sec- 
tion 147 read with section 225 of the Code and sentenced them to three 
months rigorous imprisonment. [116] He also oonvioted two out of the sixi 
Sardara and Wazirai under section d53 of the Code and sentenced them to 
three months’ rigorous imprisonment each. On appeal the Sessions Judge 
maintained the conviobion of Sardara and Wazira under section 353 and 
convicted the remaining appellants also under section 353. instead of 
under section 147 read with section 225. The convicts applied to the 
High Court in revision urging that it was nob open to the appellate Court 
to convict under section 353 of the Code such of the applicants as had 
been charged with, but nob oonvioted of, the offence therein defined by 
the Magistrate. 

Mr. C. Dtlloiit for the applicants. 

The Assistant Government Advocate (Mr. R. Malcomson), for the 
Crown. 

Chamier, J. — Hargu obtained a warrant from a Magistrate under 
section lUO of the Code of Oriminal Procedure for the production of a 
woman named Daulatia, who was said to be in illegal confinement. The 
Sub-inspector, some constables and the ohaukidar went to get the warrant 
executed. The appellants, Wazira and Sardara, refused bo allow the police 
to seaich the house in which the woman was said to be concealed. Ulti- 
mately she was brought bo the door, bub they declined bo give her up bo 
the police. Later. Sardara, Wazira and others made an attack upon Hargu 
and Mula. Xbeie was also an attack of some kind on the police. The first 
court tramed a charge against all the accused under sections 147/225 and 
353 of the Indian Penal Code. In the result it sentenced six of them, 
inoluciiug Sardara and Wazira, to three months’ rigorous imprisonment 
under section 147/225, and convicted Wazira and Sardara under aeotion 
353 of the Indian Penal Code also, and sentenced each of them bo three 
months' rigorous imprisonment. On appeal the Sessions Judge modified 
the order of the Magistrate. It is nob quite clear what he intended bo do, 
but 1 think he intended to confirm the conviction of Wazira and Sardara 
under section 353 of the Indian Penal Code on account of their 
attack on the police and the rescue of Daulatia and to convict all six 
appellants under section 353 of the Indian Penal Code, instead 
o! under sections 147/226, on account of their conduct before Daulatia 

•Criminal Peviaion No. 505 cf Uli ft m ac order of W. J, D. Burkitt, Sosaionfl 
Judgo of tabaranpur, dated tho 7th August 1911. 

(1) (1896) I. L. R. 23 Cal. 976. 
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was arresbad. On bha faobs found it seems to me that all six were rightly 
[117] oonvioted under section 353 ot the Indian Penal Code. It is contended 
that the order of the Sessions Judge convicting under section 353 of the 
Indian Penal Code those whom the Magistrate had deolined to convict of 
that offence was illegal as it was not open to the Sessions Judge to convert 
an acquittal into a conviction. This point was considered in the case of 
Quedn-Empress v. Jabanutla (1). The High Court held that an appellate 
court could, under section 423 of the Code of Criminal Procedure, in an 
appeal from a conviction under one of several sections of the Indian Penal 
Code mentioned in the charge-sheet, alter the dnding of the lower court 
and find the appellant guilty of an offence of which he had been acquitted 
by that court. This ruling is in accordance with the common practice of 
these provinces. Accused persons are often charged with having commit- 
ted several offences, and the Magistrate convicts them of one offence 
only. On appeal the Sessions Court takes a different view and convicts 
the accused of one of the offenoes of which the Magistrate has deolined to 
oonviot the accused. Very little violence was used in this case. I think 
I may properly reduce the sentences passed on the applicants to two 
months’ rigorous imprisonment each. The sentences upon Wazira and 
Sardara will be concurrent. In other respects 1 dismiss this application. 
The applicants must surrender to their bail to undergo the remaining 
portion of their sentences. 

- Application dismissed. 

34 A. 118( = i3 I. 0. 921=9 4. L. J. Sl=13 Cr. L. J. 169). 
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Before Mr. Justice Karamat Husain and Mr. Justice Chamier. 
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Emperor v. Ram Naresh Singh and others.* 

[26th October, 1911 ] 

Jurisdiction— Offence committed in British India — Accused committed to Sessions^ 
Transfer of territory to native state ^ Accused discharged for want of jurisiiction — 
Revision. 

Certain persona were charged with committing an ofience at a place in British 
India and were committed to the Sesaiosa Court of Mirzapar, the case being 
subsequently transferred to the ttes^-ions Court of Benares. Before trial, however, 
the place where the oSence h*d been committed became part of the newly con- 
stituted state of Benares. Held th^t the Sessions Court, whether of Mirzapur or 
Benares, was not deprived of jurisdiction to dispose of the case which h%d been 
committed to it for trial inasmuch as at the time of the transfer to the state of 
Banares of the place where the alleged oUenoe bad been committed the accused 
were in British India in custody in point of law if not in fact, of a court of 
competent jurisdiction. Emperor yi. Mahnbir {2) followed Damodhar Oordiian 
V. Deoram Kanji distinguished. 

CFol : 34 All. 451] 

The facts of the case were as follows ; — 

On the 17th of March, 1911, Bam Naresh Singh, Ram Niranjan Singh, 
Dubri Singh, Dbakelu, Munnu and Jarbandhan were committed to the 
Court of Session at Mizapur by a Magistrate of the first class exercising 
jurisdiction in that district on a charge of having committed murder at a 
place in pargana Bhadohi in the Mirzapur District, which was, both at the 

• Criminal Revision No. r>i3 of I9li by the Local Governmeot from an order of 
Q. A- Pateraon, Sessions Judge of Benares, dated the 'i9th of June 1911. 

il) (1896) I. L. B. 23 Cal. 976. 

(3) (1911) I. U B. 33 All. 578. (3) (1876) I, h. B. 1 Bom. 367, 
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1911 time of the alleged offence and at the date of the oommitment, part of 
OOT. 36. British India. On the 1st of April, 1911, the state of Benares ^as oon- 
_ stituted, and the Tillage where the offence is said to have been committed 

OBiViNA^ became part of that state. On the 6th of April. 1911, the ease was 
_ * transferred by the High Court from the Court of the Sessions Judge of 

M A. 118=13 Mirzapur to the court of the Sessions Judge of Benares. The Sessions 
®21=^ Judge of Benares ultimately came to the conclusion that he had no 
L.y jurisdiction to try the case and accordingly declined to do so. Against 
160, ‘ ' this order an appeal and also an application in revision were filed on be- 
half of the Local Government. 

The Government Advocate (Mr. A. E. Byves)t for the Crown. 

Karamat Husain and Chamiee, JJ.— On the 17th of March 
1911, Bam Narosh Singh, Bam Niranjan Singh, Dubri Cll9] Singh, 
Dhakelu, Muunu and Jaibandhan were committed to the Court of 
Session at Mirzapur by a magistrate of the first class exercising jurisdio- 
tioD in that district on a charge of having committed murder at a 
place in pargana Bhadohi in the Mirzapur district which was, both at the 
time of the alleged offence and at the date of the commitment, part of 
British India. On the 1st of April, 1911, the state of Benares was *oon* 
tituted, and the village where the offence is said to have been committed 
became part of that state. For reasons, which it is unnecessary to state, 
this Court, on the 5th of April, 1911, transferred the case from the court 
of the Sessions Judge, Mirzapur, to the Court of the Sessions Judge of 
Benares. The latter then rei erred the case to this Court with a recom- 
mendation that the order, transferring the case to Benares, should be set 
aside on the ground that this Court bad no jurisdiction to make such an 
order. On that this Court made an order which concludes as follows : — 


Wo do QOt UDuors^laud the rofoi'ence made to us by the learned Sessions Judge of 
Bouarc?. It is foe him to carry out the orders of this Court and not to question them. 
Let the record bereturoei to him with instruciions to tty the case committed to the 
Court of bessioc at Mirzapur, and tran^fecred by this Court under order No. 1692, dated 
the 5th of April, lUll.” 

The Sessions Judge of Benares did nob understand that order bo mean 
that the Sessions Judge of Benares had jurisdiction bo try the case. He 
understood that the que'=:bion whether be bad or had no jurisdiction to try 
the case was bo be decided by him. Accordingly, on the case being called 
on ho book up the question of jurisdiction and decided that he had no 
jurisdiction to try the case. He seems to have been of opinion that the 
only court which could try the case was some court in the state of 
Benares. In support of that viow be referred to the order passed 
by this Court in Criminal Bevision No. 149 of 1911 — -King- Emperor V. 
Mata Frasad. That also was a reforrence by the Sessions Judgs of 
Benares. The accused was charged with having committed an offence at 
a place which formed pert of the Family Domains of the Maharaja of 
Benares in the Benares district. At the date of the alleged offence the 
accused would have been properly committed to the Court of Session at 
Benares. But on the Vth Cl20] of February, 1911, a Government Notifi- 
cation was issued transferring the place in question to the district of 
Mirzapur, and the question arose whether the case which had been com- 
mitted to the Court of the Sessions Judge of Benares, should be tried by 
the Sessions Judge of Benares cr by the Sessions Judge of Mirzapur. This 
Court decided that the case should be tried by the Session Judge of Mirza- 
pur, and under section 185 of the Code of Criminal Procedure directed 
that the pase should be tried by the Sessions Judge of Mirzapur. That 
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aas 0 appears fco us to have no bearing upon the present ease. The learned 
Sessions Judge has attempted to distinguish from the present ease the ease 
of Emperor v. Maknbir ^1), which was brought bo his notice. Ho says 
that in that case the question was as to the {orm of appeal whereas in 
the present case the question is what court of original jurisdiction 
has power to try the case. It seems to us that the principle on which 
the case of Emperor v. Mahdbir was decided applies to the present 
case. The accused in the present case are charged with having com- 
mitted an offence ,at a place wliioh was in British India. They were pro- 
perly committed to the Court of Session at Mirzapur and that Court had 
jurisdiction to try them when the State of Benares was constituted. It is 
impossible to bold that the Session Court at Mirzapur was by the constitu- 
tion of the State of Benares deprived of jurisdiction bo dispose of criminal 
appeals then pending in it or oases which bad been committed to it for trial. 
The Sessions Judge has referred also be the case of Damothar Gordhan v. 
Deoram Kanji (2). It is sufficient to say that the actual decision in that 
case has no bearing whatever on the question which arises in the present 
case. The remark at the end of the judgment of their Lordships regard- 
ing the effect of a cession of territory upon cases where the jurisdiction 
over the subject matter and parties is territorial does nob apply to the pre- 
sent case. At the date of the constitution of the State of Benares the 
accused persons were in British India, m the custody, in point of law if 
not in fact of a court competent bo try them. We hold that the Sessions 
Judge of Mirzapur had [121] jurisdiction to try this case, that it was pro- 
perly transferred to the Court of Session at Benares, and that the Sessions 
Court at Benares has jurisdiction to try the case. The Government Advo- 
cate presented both an appeal against and an application for revision of 
the order of the Sessions Judge. In our opinion no appeal lay, inasmuch 
as there was no order of acquittal, but we have no doubt that we have 
jurisdiction under section 435 bo set aside the order of the Sessions Judge 
directing that the accused should be set at liberty. One of the six accused 
has nob been arrested. We think that the Sessions Judge should proceed 
bo try the five accused who have been arrested. For the above reasons 
we set aside the order of the Sessions Judge of Benares, and direct him to 
proceed with the trial of the five parsons who have been arrested. The 
appeal is formally dismissed. 

Appeal dismissed — Application allowed. 


34 A. 121f=B A L. J 1287=12 I. C. 927). 

APPELLATE CIVIL. 

Before the Hon'hle Mr. H. O. Richards, Chief Justice, and Mr. 

Justice Banerji. 


Raqhubir Stngh and others {Plaintiffs) V, Ram Chandar 

{Defendant).*' 

[3rd November, 1911.] 


Act No. Ill of 1907 {Provincial Insolvency Act), sections l^Secured credit or 

holder and tenant-‘Sutt for arrears of rent-Dec:aration of insolvency in forc£ n 
date af suit. j at 


• Seooad Appeal No. 1308 of 1910 from 
of Aligarh, dated the 30th of August I9l0. 
Rafay Khaa, Assistant Golleotor, first olass 

(1) (1911) I. L. R. 33 All. 679. 


a. deorooof H, M Smith. Additional JudEo 
revetainga deoreo of Muhammad Abdul 
• Aligarh, dated the 30bh June, 1910 

(2) (1876) I. L. B. 1 Bom, 367. 


1811 

OOT. 26. 

BEViSlONAIi 

OBlMlNASi. 

3ft A. J18 
18 1. C. 9 
=^9 A L. 
Sl=:13 Cv. L. 
J. 169. 
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A Und-boldec is not as regards an agrioaltoral tenant a secured creditor 
within the meaning of section 16 (5) of the Provintial Insolvency Act, 1907. 
AUbough he poajJibly may bo in a po'sibion to distrain even whilst a deolara- 
tion o! insolvency is in force, be osnnot without the leave of the court sue 
for arrears of rent. 

[Ref : G ' I. G. 897=19 A. L. J. 439=48 AU. 510 (P. B): 83 T. 0. 403=22 A. L. J. 217 
=46 All. 398; 66 I. 0. 214=20 A. D. J. 147=44 AU. 296; 67 I. 0. 549.] 

The facts of this case are as follows : — 

The defendant respondent was declared an insolvent on the 21st of 
August 1909. The plaintiff appellant brought a suit against him on the 
18th of December, 1909, for arrears of rent for the years 1315, 1316, and 
the Kharif of 1317 Fasli. The court of first instance dismissed the suit 
as regards the arrears which bad fallen due after he had been adjudicated 
an insolvent, [122] i.e. for the Kharif of 1317 Fasliy and decreed the 
rest. The lower appellate court dismissed the suit in totOy holding that no 
separate suit could be brought against an adjudicated insolvent. 

The plaintiff appealed. 

Babu D7irga Charan Banerjiy for the appellant: — 

Section 16 of Act 111 of 1907 does not bar suits for claims prior to 
the declaration of insolvency. Plaintiff had received no notice of the 
application for insolvency. In any case, plaintiff, being a landlord, could 
come in as a ‘secured creditor* under section 16, clause (6), of the Act. 

Section 2, clause i/), says that the term ‘secured creditor* includes a 
landlord who has a charge on land for the rent of that land. 

Dr. Tej Bahadur Sapru, for the respondent, was not called upon. 
Richards, C. J. and Banerji, J. — In our opinion the decision of 
the court below was correct. It is admitted that the defendant was 
declared an insolvent and that declaration was in full force and effect at 
the time when this suit was instituted. Section 16 (2) expressly provides 
that, save as in that section provided, no suit shall be brought against a 
person who is declared an insolvent without the leave of the court. It is 
not contended that any leave was obtained. It is next urged that this is 
a suit for rent brought by a landlord against a tenant and that the land* 
lord ought to be considered a secured creditor having regard to the defini- 
tion in section 2 (/). In our opinion, so far as an ordinary suit for rent is 
concerned, the landlord is in exactly the same position as any other 
creditor, It may, no doubt, bo that be would have a right to distrain for 
bis rent notwithstanding the declaration of insolvency. The words of 
section 16, sub-section (5), are “nothing in this section shall affect the 
power of any secured creditor to realize or otherwise deal with his 
security in the same manner as be would have been entitled to realize or 
deal with it if this section had not been passed." It is quite clear that 
this clause only refers to dealings with the securities of a secured creditor. 
It does not apply to the case of a suit for rent. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 
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[123] REVISTONAtj ClVIIi. 

Before Mr. Justice Karamat Husain and Mr. Justice Chamier. 

Gaura Bibi and others < Plaintiffs) Ghasita Defendants).'*' 

[7tih November. 1911.] 

Civil Procedure Code flOOBb order XVII^ rule 3, order IX, rule ^^Adjoumed hearing^ 
Suit dttmissed on merits^Tlcmedy of plaintiff’^-^Procedure. 

At an adjourned hearing of a suit in the oourt of a Munnif the plaintiffs were 
cot present and their pleader intimated to the court that he had no instruotions 
to go on with the case The suit was thereupon dismissed under order XVH, 
rule 3. of the Code of Civil Procedure. 190R» on the ground that the ola>m wee 
not proved. The plaintiffs then made an application for restoration under 
order IX. rule i. The Munsif dismissed the application and bis order was 
affirmed by the District Judge. 

Held, on application in revision by the plaintiffs, that no revision lay The 
suit having been dismissed under order XVII, rule 3, of the Code, on the merits 
the plaintiffs* remedy was by way of appeal against the Munsif’a decree. LalUi 
Prasad v. Nand Kishcre (11 followed. 

[Ref : 19U M. W. N. 341=23 I. 0. 614.] 

The facts of this case -were as follows ; — 

The original case was posted for hearing for the 6bh of August, 1910. 
The defendant filed her written statement denying the claim. The plain- 
tiffs then applied for the amendment of the plaint. This application was 
allowed and they were ordered to give a copy of the amended plaint to 
the defendant and the next day was fixed for the final hearing of the case. 
On the 6th of August. 1910, one of the plaintiffs was examined and issues 
were framed. The plaintiffs then applied for postponement of the case in 
order that they might obtain and produce a certificate to collect the debt 
in suit. It was ordered that they should first prove the execution of the 
mortgage bond, the basis of their suit, and in case such evidence was pro- 
duced. time would be given to produce the certificate. Bub on this date 
the plaintiffs’ witnesses were not present. The plaintiffs, therefore, appli- 
ed for an adiournraent and the next hearing of the case was fixed for the 
30bh of August, 1910. On this date the defendant was present but the 
plaintiffs were absent. Their pleader informed the Court that he had no 
instruction to go on with the case. The suit was tried on the merits and 
was dismissed as the execution of the bond in suit was nob proved. The 
Munsif remarked in his [1241 judgment : — “ As the plaintiffs have failed 
to give any evidence, I find the issue— t.e. about the execution of the bond 
which was the basis of the suit— in the negative.” 

On the 12bh of September, 1910, the plaintiffs applied to have this 
order of di'=miscal sot asi^e. The Munsif dismissed the application and. 
on appeal, the District -ludge upheld this decision. 

The plaintiffs then applied in revision to the High Court. 

Munshi Eartbans Sahai, for the petitioners, contended that the dis- 
missal of the suit should be held to fall under order XVII, rule 9, of the 
Civil Procedure Code. He submitted that the petitioners not having been 
present and their pleader not having any instruction to go on with the 
case, rule 3 of order XVII of the Code could nob apply. He relied on 

• Civil ReviBion No, 65 of 1911, 

(1) (1899) L R. 22 All. 66. 
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IMl Mariannissa v. Bn.mka^vfi Gorain (l) and Ohandramathi Ammal v. C. S. 

Nov. 7. Narayofiasami Tyer (2). 

Munshi Ishwar Saran, (or the opposite party, contended that the 
” Omii, ^oxirt having, as a matter of fact, decided the suit in substance as well as 

in form on the materials on the record, the remedy the petitioners had 

S9 A. 128=8 against this decision was to appeal against the decree. It was open to the 

court to dismiss the suit either under rule 2 or rule 3 of order XVII. 
” » • •Oa- Assuming that the order of dismissal under rule 3 of order XVII was 

wrong, it cannot be argued that the court had no jurisdiction to apply this 
rule to the case. He cited Sitara Begam v. Tulshi Singh (3), Badam v. 
Nathu Singh (4\ Sri Raja Venkatnramaya Apparau Bahadur v. Anumu- 
konda Eangava Nayudu (5), Lachhman Singh v. Bhajan Singh (6) and 
Lalta Prasad v. Nand Kishore (7), 

Munshi Rarihans Sahai, was heard in reply. 

Kabamat Husain and Chamtbh. JT. — ^This is an application for revi- 
sion of an order of the Munsif of Gorabhpnr and of an appellate order of the 
District Judge of Gorakhpur. The facts are as follows:— The applicants 
brought a suit against the respondent in the court of the Munsif of Gorakh- 
pur in which [125] summons was issued for final disposal of the suit for the 
5th of August, 1910. On that date the respondent filed a written statement 
denying the claim. The applicants applied for amendment of the plaint. 
This was allowed, and the case was put off to the following day, when one 
of the applicants was examined and issues were struck. The applicants 
then applied for the postponement of the case in order that they might 
obtain and produce a succession certificate. The court ordered them bo 
produce their evidence first and said that in case the mortgage deed in 
suit was proved, time would be granted to them bo produce the certificate. 
The applicants’ witnesses were not in atbendsnoe. The applicants, there- 
fore, asked for a postponement of the case. This was allowed, and the 
case was fixed for August the 30th, 1910 On that date the respondent 
was present, but the applicants were absent. Their pleader, who was 
present in court, said that he had no instructions to go on with the case. 
The Munsif then dismissed the suit. A ppru^al of the Munsif’s order leaves 
no doubt whatever that be intended bo act under order XVIT, rule 3. 
He says distinctly that he dismisses the applicants’ claim because the 
document in suit has nob been proved. Twelve davs later the applicants 
presented a petition to the court under order TX. rule 4, for restoration of 
the case. The Munsif held that that rule did nob apply, inasmuch as 
he had disposed of the case on the merits. He dismissed the apniioation, 
and his order has been confirmed on appeal by the District Judge. In 
support of this application for revision it is contended that the Munsif 
ought to have proceeded under order XVTI, rule 2, inasmuch as order 
XVII, rule 3, should not be resorted to where rule 2 is applicable. We 
have been referred to a number of decisions of different courts on the 
question, the latest and most important of which are lfartann»ssa v. Rartt- 
kalpa Oorain (1), Ntngappa Virtappa Yelloor r. Gawdappa (fi), Maharaia 
of Vizianagram v. Lingam K^i^hna Bhuvati (H) and Ohandramathi 
Ammal v. C. S. fdarayanasami Ty^r (lO). These decisions show that there 
is some oonfliot of op inion as to tbe^roumstances in which rule s 2 and 3 

■“(irnQO?) T. Tj" ^sTOal 235 (fP Weekly Note^lsSSrp- R4. 

(21 19 M. Ti J. 7R0. (7) (1^9911. Tj.-R. 92 All. r,6. 

(3\ (190U I. L. B. 23 All. 452. (fi) (1905) 7 B«m. L. R.T251. 

(4) fl902) !. L. R. 26 All. 194. (9) (1907) 12 M. U. J. 473. 

(5) (1888) I. L. B. 7 Mad. 41. (10) (1909) 19 M. L. J.;760. 
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of order XVII, should be resorted to. We [126] do not think it is neces- 
sary to consider or decide the question. It is perfectly clear that the 
Munsit proceeded under order XVII, rule 3. That being so, according to 
the decision of the Full Bench in Lalia Prasad v. Nand Kishore (1), the 
applicants* remedy 'was by way of appeal against the decree of the 
Munsif. We hold that this application is not maintainable. It is accord- 
ingly dismissed with costs. 

Application dismissed. 


34 4. 126 (ss8 V L. J. 1294=13 i. 0. 6). 

APPELIiATE CIVIL. 

Bffore the Hon*hle Mr. H. G. Richards, Chief Justice, and Mr. Justice 

Banerji. 


Nand Ram {Plaintiff) v , Bhupal Singh and others (Defendants) * 

[7 th November, 19 il.] 

Hindu law-^Mitakshara-^Joint Hindu family^— Monty borrowed by father at a high 
rate of interest— hegai necessity — Burden oj proof. 

Wbea money is borrowed by the fatbet ol a joint Hindu family on tba 
security of the family property at a very high rate of interest, it is for tbe lender 
seeking to enforce bis claim to prove not only that there was necessity lor 
borrowing tbe money, but also that there was necessity for borrowing it at an 
exorbitant rate ol interest. Chandradeo v. Mata Prasad i3>, Hurro Nath Rai 
Chotvdhri -v. Bandhir Singh {i) and Kameswar Pershad v. Bun Bahadur 
Singh (4) referred to. 

[Fol : 19 1. C. 6i>9, Ref : 51 I. 0. 52=17 A. L. J. 73'3=4l All. 609; 17 A. L. J 580' 60 
I. C. 434=36 M. li. J. 521=21 Bom. L. K. 484=1919 M W. N. 498a:30 G L J 
f6: 56 I C. 867=1920 Pat. 211; 71 I. C. 933=44 M. L J. 615=1923 M W N 882 
=2 Pat. 286=83 C. L, J. 25 IP. G.); 74 1. C- 695=2 Pat. 488; 80 I. 0. 791=20 L 
W. 286=47 M.L.J. 329=35 M D. T. 177=22 A. L. J. 959 IP. 0.); 48 M. L. 3. 684.] 

This was a suit brought by tbe plaintiff appellant to enforce a 
mortgage, dated the 8bh February, 1888, for Rs. 80, executed by Bahadur 
Singh, ancestor of the defendants Nos. 1— 5. The rate of interest stipu- 
lated for in the mortgage deed is Rs. 2-4-0 per cent, per mensem, com- 
pound interest, with half-yearly rests. The plaintiff alleged that in 
accordance with the terms of the mortgage the total amount due to him 
exceeded Rs. 17,000, but he claimed to recover Rs. 2,500 only. 

The court of hrst instance was of opinion that tbe mortgage was made 
for the payment of Government revenue, but that it had not been establi- 
shed that there was any necessity for borrowing money at the high rate 
provided for in the [lli7] mortgage deed. That court made a decree for 
simple interest at the rate of 18 per cent, per annum, and the total 
amount decreed by it was Rs. 432-1-0, that is, more than five times the 
principal amount borrowed. 

The plaintiff appealed and the defendants filed objections under order 
XLI, rule 22, of the Code of Civil Procedure. The lower appellate court 
came to tbe conclusion that no undue influence bad been exercised on the 
mortgagor and varied the decree ol the court of first instance and allowed 


• Seooad Appeil No 1351 of I9l0 from » decree of Prem Beh.in. offioiatinff Second 
Additional Judge of Moradabad. dated tbe 20lb ol September. 1910 modiKio^ 
a decree ol Oaun Sbackar, Subordinate Judge of Moradabad, dated the iiftth 
February, 1910. 


(1) (1889) 1. L. R. 22 All. 66. 

(2) (1909) 1. L. B. 31 Ml. 17 6. 


(8) (1890) I. L. B. 18 Gal 8li 
(4) (1880) I. II. R. 6 Cal. 048/ 
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simple inberesb at the rate of Es, 2-4-0 per ceab. per mensem, that is, 
Bs. 27 per annum. 

The plaintih appealed to the High Court. 

Dr. Tej Bahadur Saprut for the appellant. 

Mr. A, if. C. BamiUon, lor the respondents. 

Eichaeds, C. J. and Banerji, J, — This appeal arises out of a suit 
brought by the plaintiff appellant to enforce a mortgage, dated the 8th 
February, 1888, for Es. 80, executed by Bahadur Singh, ancestor of the 
defendants Nos. 1—5. The rate of interest stipulated for in the mortgage 
deed is Es. 2-4-0 per cent, per mensem, compound interest, with half- 
yearly rests. The plaintiff alleged that in accordance with the terms of 
the morcgage the total amount due to him exceeded Es. 17,000, but he 
claimed to recover Es. 2,500 only. 

The court of first instance was of opinion that the mortgage was 
made for the payment of Government revenue, but that it had not been 
established that there was any necessity for borrowing money at the high 
rate provided lor in the mortgage deed. That court made a decree for 
simple interest at the rate of 18 per cent, per annum, and the total amount 
decreed by it was Es. 432-1-0, that is, more than five times the principal 
amount borrowed. 

The plaintiff appealed and the defendants filed objeotions under order 
XLl, rule 22, of the Code of Civil Procedure. The lower appellate court 
in a somewhat sketchy judgment came to the conclusion that no undue 
inlluencc had b6i;n exercised on uhe mortgagor and varied the decree of the 
court of first instance and allowed simple interest at the rate of Bs. 2-4-0 
per cent, per mensem, that is, Es. 27 per annum. 

Il 128] This was an inconsistent judgment, because the court should 
either have allowed compound interest at Es. 37 per cent, per annum, 
wnich was the contract rate of interest, or if it considered that it was 
coLDptittnt to interfere with the contract of the parties and reduce the 
rate, it ought to have sot forth reasons for interfering with the decision of 
the court below. 

The piaiutiff, however, was not satisfied with the decree of the lower 
appellate court and preferred this appeal claiming compound interest as 
btipulatcd in the mortgage deed. The defendants have preferred the 
couuoctcd appeal No. 1304 of 1810, in which they urge that the court 
below ougnt nob to have raised the rate of interest allowed by the court of 
first instance. We are of opmion that the plaintiff's appeal must fail. It 
has been bold by a Full Beuoh of this Court in Ckandradeo Singh v. Mata 
Brafiad U)i that whore a plaintitl' seeks to enforce a mortgage made by 
the father or manager of a joint Hindu family as against the joint family 
property, it lies on the plaintiff show that the loan was contracted for 
the necessities of the family. Wo are bound to follow this Full Bench 
ruling, and therefore it lay on the plaintiff to prove that there was neces- 
sity not only for borrowing the money but for borrowing it at the ex- 
orbitant rate moutionod in the moitgage deed. In the case of Burra Nath 
Bai Cnotvdhri v. lianilur Singh (2), their Lordships of the Privy Council 
held, in a case in which money had boon advanced to a Hindu for the 
payment of Government revc-nue, that the plaintiff ought to have proved 
that there was a necessity to borrow the money at the high rate of interest 
agreed upon in the mortgage deed. This was, no doubt, the case of a 
widow acting as guardian of an infant, but in view of the Full Bench ruling 

tl) I- L. B. 31 M\. 176. (2) (1890> 1. L. B. 18 Cal. 8ll. 
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of this Court! to which we have referred, and also of the decision of their 
Lordships of the Privy Council in Kameswar Pershad v. Bun Bahadur 
Stngh (1), the principle which governs the case of a guardian of a minor 
and of a Hindu widow should be applied to the case of the father of a 
Hindu family. In this case the court of first instance found that the 
property mortgaged was of such value as to make the borrowing of money 
£129] at such a high rate of interest unnecessary. It was also of opinion 
that it had not been established that there was any necessity for borrow- 
ing at such high rate of interest. This finding was never seriously attack- 
ed, nor do we see how it could have been. We must, therefore, hold that, 
although there was necessity for borrowing the money, there was no neces- 
sity for borrowing at the high rate contracted for in the mortgage deed, 
and we are of opinion that in view of the long delay which the plaintiff 
has made in instituting his suit, the court of first instance was justified in 
reducing the rate of interest claimed to simple interest at the rate of Ks. 18 
per cent, per annum. The result is that we must dismiss this appeal with 
costs, and we order accordingly. 

Appeal dismissed. 


34 A. 129 <=8 A. L. J. 1318=12 I. C. 601). 

APPELLATE CIVIL. 

Before Mr. Justice Karamat Husain and Mr. Justice Chamier, 

AbduIiLA and others (Defendants) v. Ram Lal and others 

(Plaintitfs).* 

[9th November, 1911.] 

Hindu law-^Mitakshara — Hindu widoto^GiJt^ConBent of next reversioner not sufficim 
ent to validate gift favour of sister's soa. 

Held that a gift of her deceased husband's estate made by a Hindu widow 
in possession iboreof as such widow to her sister's son was invalid and could 
nob be rendered operative by the consent of the next reveisiooor. Dajranfji Stngh 
V. Manokarnika Bakhsh Stngh (2) disounsed. 

CRef. 24 1. C. 435; 36 M. L. J. 493=50 I. C. 498=17 A. D. J. 536=29 C. L. J. 539=28 
C. W. N. 777 = 1919 il. W. N. 262=42 Mad. 523=46 I A. 72 ; 79 C. 1007 ' 68 
I. C. 394.] 

The facts of this case were as follows : — 

Dudh Nath and Bhola Nath were two brothers. They were separate, 
Bhola Nath died without issue, and his widow, Mu?ammat Phul Kunwar, 
came into possession of his property. Dudh Nath was the next reversioner! 
On the 27th of August, 1898, Mu^ammat Phul Kunwar executed a deed of 
of gift of the property in favour of her nephew. Dwarka Prasad, who sold 
the property to the appellants on the 9th of April, 1908. Dudh Nath 
joined Musammat Phul Kunwar in executing the deed of gift. Dudh Nath 
died in 1902 or thereabouts. In 1909, the plaintiffs, who were the next 
reversioners at that time, brought a declaratory suit against Musammat 
Phul Kunwar and the heirs of Dwarka [130] Pra^^ad and the appellants 
(vendees). The court of fir-t instance held that Dudh Nath and Bhola 
Nath had been joint. The lower appellate court held that they had been 

• Second Appeal No. 167 of 1911. from a decree ol Guru Pragad Dube Second 
Additional Judge of Gorakhpur, dated the Uth of Sopbembot, 1910. reveraing a deoroe 
of Gauri Prasad, / dditional Muneif of Dooria, dated the 21sb of August 1909 

(1) (1880) I. L. R. 6 Cal. 813. (2) (1907) 1. L, R. 8o AU. 1, 
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1911 separate, but that the gift by the widow was not binding on the plaintiffs, 
KOT. 9. decreed the suit. The defendants appealed. 

■ Babu Siirendra Nath Sen (with him the Hon‘blo Pandit Stindar Lai 

AppelIiATb Pandit Shiam Krishna Dar)t for the appellants ; — 

Omii js settled law that a transfer made by a Hindu widow, with the 

34 A. 129—8 consent of the next reversioner, is valid, although the transfer may not 
A. L. J 1818 have been made for legal necessity ; Bajrangi Singh v. Manokarnika 
=121. C, 601. Bakhsh Singh (1). Dudh Nath alone was the next reversionary heir ; his 

consent, therefore, validates the alienation. He nob only consented but 
actually joined in executing the deed of gift. The view that the consent 
of the nearest reversioner would validate such an alienation is fully affirm- 
ed by the Privy Council — vide page 21 of the report. They overruled 
the case of Rarnphal Bai v. Tula Kuan (2) and held that a Hindu widow 
could validly accelerate the next succession by surrender of her rights to 
the next reversioner and could make a valid alienation with his consent. 
The widow alone, no doubt, represents a limited estate, but the widow 
and the next reversioner together represent the whole estate. The case 
of Bakhtawar v. Bhagwana (3), which is against me, proceeded to distin- 
guish the Privy Council case, cited above, on the ground that the latter 
was a case of sale, whereas that in I. L. B. 32 All. was one of gift. There 
seems bo be, in principle, no distinction between these two forms of trans- 
fer so far as the present question is concerned. Dudh Nath was the 
nearest reversioner; and whatever practical interest he may have bad in 
the property, legally be bad such an interest that by joining the widow in 
an alienation he could fully supplement her limited interest. 1 must, how- 
ever, admit that the case of Piiu b\n Appa Nalvade v. Babaji bin Naru 
Mang (4) is against my contention. 

[131] Mun^hi Govind Prasad (with Babu iJaiya Chandra Mukerji)t 
for the respondents : — 

The Privy Council case in I. L. R. 30 Allahabad is to be considered 
with reference to its facts. In that case the remote reversioners were 
held to be bound by the act of relinquishment of bholr predecessors in 
title who had received valuable consideration ; no general principle was 
meant to be laid down. The consent of the reversioners makes the aliena- 
tion valid only on the ground that it raises a presumption as to the 
existence of legal necessity for the alienation. 1 rely on the oases, already 
Cited, in 1. Li. K. 6 Allahabad and 1. L. R. 34 Bombay, In the case of a 
gift there can be no question of legal necessity, and, therefore, consent is 
of no avail. The Privy Council case should not bo taken to have meant 
to overrulo the whole of the reasoning of the case in I. L. R. 0 Allahabad. 
The case in I. L. R. 32 Allahabad fully meets the facts of the present case. 

Babu Surendra Nath Sen replied. 

Chamier J. — Dudh Nath and his brother Bbola Nath each owned a 
nine pie share in a village. Bhola Nath died childless about 25 years ago, 
leaving a widow Phul Kunwar who book possession of his share. In 1898, 
Phul Kunwar transferred that share by deed of gift to her sister's son 
Dwaika Piasad. Dudh Nath joined in the deed. Dwarka Prasad ten 
years later sold the share bo the appellants for Rs, 1,342. Dudh Nath 
died a few years ago and wa'^ succeeded by the respondents who were his 
heirs. They brought this suit in 1909, praying for a declaration that the 
deed of gift of 1898 was nob binding on them as the presumptive, rever- 
sionary heirs of Bhola Nath. The Munsif dismissed the suit holding that 


(1) (1907) i. li. a 30 All. 1. 
12} (lb83) 1. h. R. 6 All. 116. 


(8) (1910) i. li. R. All. 176. 
(4) UdOO) i. h. R. U Bom, 165. 
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Dudh Nath and Bhola Nath were joint in estate, consequently Phul 
Kunwar had no interest which she ooald transfer to her nephew On 

appeal the Additional Judge held thit Dadh Nath and Bhola Nath had 

separate interests — a finding which must be accepted by this Court in 
second appeal— and. following the decision of this Court in BaJchtawar v. 
Bhagivana (1), that the deed of gift was not bind ng upon the respondents 
notwithstanding that Dudh Nath who was at the date of the [132] deed 
the presumptive reversionary heir of his brother had joined in the gift 

The appellants rely upon the decision of their Lordships of the Privv 
Council in the case of Bajrangi Singh v. Manokarnika Bxkhsh Singh (2) 
as establishing the rule that a transfer of her husband’s estate by a Hindu 
widow is binding on the person who becomes entitled to the estate on the 
death of the widow, if the person who is presumptive reversioner at the 
date of the transfer joins with the widow in making it, whatever the 
nature of the transfer may be. The respondents rely upon the decision of 
this Court in Bakhtawar v. Bhagwana (1), where it was held that the 
decision of the Privy Council did not apply at all to the case of a gift by 
a widow. ” 

In the case before their Lordships of ths Privy Council there had 
been several sales of portions of her husband’s estate by a Hindu widow 
the alienations taken together amounting to the transfer of the whole 
estate. Their Lordships begin by referring to previous decisions of the 
Bovkrd in Collector of Masuhpatam v. Cavaly Vencata Narrainapah (3) 
and Raj Lukhee Dabsa v. Qokool Chunder Chowdkry (4) as establishing the 
principle that an alienation by a Hindu widow which would not otherwise 
be legitimate mav be validated by the consent of her husband’s kindred 
and they observe that upon the practical application of the general princi- 
ple there had been much discussion in the High Courts in India. They 
disapprove of the view expressed by this Court in Eamphal Rai v. Tula 
Kuari that the consent of the person wh^ was presumptive rever- 
sioner at the date of the alienation cannot make the alieuaMon bind- 
ing upon the person who turns out to be the actual reversioner at 
the widow’s death. Next they refer to three decisions of the Calcutta 
and Madras High Courts in which the view taken was that as it was 
established law that a widow could surrender her estate to the next 
reversiooer it followed that she could alienate it with his consent with- 
out any local necessity. Lastly, their Lordships quot3 a decision of the 
[133] Bombay High Court in which Jenkins, C. J., while disapproving 
the Calcutta view that the widow's interest was a life e tate, the surrender 
of which to the next reversioner accelerated his estate, came to the conclu- 
sion that an alienation by a widow otherwise than for legal necessity may 
be validated by the consent of the reversioners, but the oon'^ent of the 
reversioners must be of such kindred, the absence of whose opposition 
raises a pre^^umption that the alienation is a fair and proper one. After 
this review of the cases their fjord^hips say “ tbvi principle being thus 
admitted by the High Courts in India, the question of quantum of consent 
necessary onlv remains. They [their Lordships] agree with the 

High C<.urt of Calcutta that ordinarily the consent of the whole body 
of persons constituting the next reversion should be obtained, though 
there may be ca^^es in which special circumstances may render the strict 
enfor cem ent of this rule im possible. _ 

(n (191"*' T. L B. 92 All. I7fi. (3) (1R61) 8 Moo. I. A 629 

(2) {1907> I. L B. 30 All. 35 I. (4) (18^91 13 Moo. I. A 26 s 

A. 1. (5) (1888) I. L. R. 6 All. 116. 
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If their Lordships affirmed the correctness of the Caloubta view, vre 
must hold that even a gift of the whole estate by a Hindu widow (the 
Calcutta High Court have always confined their rule to transfers of whole 
estates) is binding upon the actual reversioner, if made with the consent of 
the person who was presumptive reversioner at the date of the gift. If, on 
the other hand, their Lordships approved of the Bombay view, we should 
hold that the consent of the presumptive reversioner does not validate a 
gift, as in the present case, of the whole estate to a relation of the widow, 
for such consent cannot lead to the inference that the transfer 
was a fair and proper one. In the case of Pilu h\n Appa l^alvade v. 
Babaji bin Naru Mang (1) Scott, C, J., and Batchelor, J., held that 

the principle according to which a widow's alienation may be validated by 
the consent of the presumptive reversioner is ordinarily limited to trans- 
fers for consideration and cannot be extended to gifts where there is no 
room for the theory of legal necessity. They evidently considered that 
the decision of the Privy Council had not touched the previous Bombay 
rulings on the subject. 

In Bamkrishna Kuppuswnmi v. Tripurabai (2) Scott, C. J. and Rao, 
j., after referring to the decision of the Privy [184] Connell in Bajrangi 
Singh v. Manokarnika Bakhsh Singh (3) held that the consent of the 
next reversioner was not always sufficient in every case to validate an 
alienation by the widow. This Court, as already stated, has held that the 
decision of the Privy Council in that case does not apply to a gift by a 
widow. 

I am not satisfied that their Lordships of the Privy Council intended 
to accept the Calcutta view and reject the Bombay view. Had that been 
their intention, they would, I think, have expressed themselves in 
different language. It is to be noticed that in the case before their 
Lordships the presumptive reversioners, being in the fourth degree, and 
other reversioners in the fifth degree of relationship to the widow’s hus- 
band had consented to the alienation. The appellants are described 
as alaiming through two reversioners in the fifth degree (a view 
which it is difficult to reconcile with some other decisions). If the 
consent of all the reversioners in the fourth degree was sufficient, it is nob 
clear why their Lordships referred at all to the consent given by the 
reversioners in the fifth degree. It is to bo noticed also that the Judicial 
Commissioners had dofioitely rejected the Calcutta view, yet their Lord- 
ships did not say that they were wrong in so doing. They agreed with 
the Judicial Commissioners that the consent proved was sufficient. 

On the wb'>l 0 , I tl ink, that there is suffioieut reason for holding that 
their Lordships’ decision was not intended to reject tho Bombay view 
which was the view taken by the Judicial Commissioners in the case 
before them. If tho Bombay view is to prevail, it is clear that the 
consent given hy Dudh Nath is of no value. ITo was an old man who 
had really no interest in the property and no prospect of succeeding to it. 
With or without such consent tho gift to tba widow s sister’s son cannot 
by any process of reasoning be held to be a legitimate transaction. I 
would dismiss this appeal with costs. 

Karamat Husatn. T. —I agree. 

By thk Court. —Tho order of the Court is that the appeal be dis- 
missed with costs. 

Appeal dismissed . 

(1) (1909) I. L. R. 34 Bom. 1G6. (3) (1907) 1. h. B. 30 All. 1. 

(2) (1911) 13 Bom. L. B. 940. 
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[138] APPELLATE CIVIL. 

Before Mr. Justice Karamat Susain and Mr. Justice Ohamier. 


Ganpat Rai {Defendant) v. Munni Lal and another {Plaintiffs),^ 

[8bh November, 1911.] 

Hindu Law Mitnltshara — Joint Hindu familu — Debt inctjrred bp managing member of 
Jdffitly^PrBsumpiion as to fatnily necessity or benefit— Burden of proof. 

There is no presumption th&t a debt contracted by the manager of a Hindu 
firm or family is oontr voted for the benefit of the firm or family, and the plaint- 
ifl who seeks to bind the other members of the joint family will have to prove 
that it was a debt contracted for their benefit or with their consent, or that 
there was an urgent family necessity therefor. Soiru Padmanabh Rangappa v 

HaTayanraobinVithalrao(l),Sunhur Pershadv.Qoury Perehad 2). Hagend- 

ra Chandra Dcy v. Amar Chandra Kundu (9) and Krishna Ramnya Naik v 

FasfwUn Pa» (4) referred to. Sheo Pershad Singh^v. Saheb Lai (6) 

distinguished. 

[Ref; 36 M !>, J. 59=^=50 1. 0. 775=1919 M. W. N. 301=42 Mad. 629; 60 I. 0 610 * 
63 I. C. 515; Diet : 79 I. 0. 517=22 A. L. J. 295=46 All. 864 ; Rel * 74 I 0 484* 
=4 Lah. 200 ] 

The facts of this case ate fully stated in the judgment of the court. 
The Hon’ble Pandit Moti Lai Nehru (with whom Pandit Mohan Lai San- 
dal and Pandit Shtam Krtshna Dar). for the appellant. 

The Hon’ble Pandit Sunder Lai (with whom Dr. Satish Chandra 
Banerji)t for the respondents. 

Karamat Husain and Chamier, JJ. : — The following pedigree will 
show the relation of some of the parties to this case 


1 

Ram Prasad. 


Gotdhan Das 

I 


I 


I I 

Bagbunath Das. Manohar Lai. 


Ehairati Lai 
Eeihab Deo. 

j 

Kashi Nath. 


The plaintiffs, Munni Lai and Chhedi Lai. instituted this suit aeainsl 
Earn Prasad. Raghunath Das, Manohar Lai, Keshab Deo, Kashi Nath 
Ganpat Rai and Puran Chand on the following allegations. Ram Prasad' 
defendant No. 1. was the proprietor and manager of the firm styled Gor' 
dban Das Ram Prasad, at Agra. In order to carry on the business of the 

n qriT 1 plaintiffs Rs. Ifi.UOO. by hypothecating the 

[136] family property, known as the Putaria Mahal in the city of Aera 
under a registered bond, dated the 25th of January, 1903. Out of the 
amount of priimipal and interes^t duo on the mortgage, Rs. 13,170 were 
paid by Babu Puran Chand, defendant No. 6, on the 4th of SenhemW 

1906. The balance amounting to Rs. 6,5«5. has not been pa^ by the 

defendants Keshab Deo, after the execution of the mortgage Lnd Lt.d 
the 25th of January 1903, m order to defraud the plaintiffs and otLr 
creditors, sold a portio n of the hypo thecated property to Ganpat Rai by a 

•First Appeal No. 53 of I9l0 form a decree of J. L Johnston 

of, Agra, dated the 24th of November, 1909. ’ * Additional Judge 

(1) (1893) I. L. R, 18 Bom. 520 [ 4 i it t? n« n 

(2) (1679) I. L. R. 5 Cal. 321. 6 1892 t' t' on 5®,“' 

(3) (1908) 7 0. W. N. 725. 453. 
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deed, dated the llth July 1905, alleging himself to be the adopted son of 
Khairafci Lai. Keshab Deo and his representative in interest, Ganpat 
Bai, are bound to pay the balanoe due on the mortgage bond inasmuch 
as the property of the family was mortgaged for the payment of debts 
contracted in the ordinary course of the business of the firm and for the 
benefit of Keshab Deo and his representative Ganpat Bai. The plaintiffs, 
on the above allegations, prayed for the recovery of the balance by sale 
of the property hypothecated. The pleas put forward by Ganpat Rai were 
to the effect that Keshab Deo was the adopted son of Khairati Lai ; that 
the mortgage deed, dated the 25th of January, 1903, was a fraudulent 
transaction ; that no consideration passed for it ; that the debts for payment 
of which the mortgage deed was executed were not contracted for any legal 
necessity, nor were they of such a nature as to be binding on Keshab Deo 
or his representative ; that Ram Prasad at the time of the execution of 
the mortgage deed was not the manager of the firm, and that he had no 
authority to transfer the joint family property, nor did he in that capacity 
execute the mortgage deed in question. The court below framed the fdl- 
lowing issues : — (1) Whether Ram Prasad was the manager and 
working agent of the firm Gordhan Das Ram Prasad ; whether he in the 
same capacity executed the mortgage deed, dated the 25bh of January, 1903, 
and whether the said deed was executed for consideration. (2) Whether 
Keshab Deo is an adopted son of Khairati Lai and bow far he and his re- 
presentative, Ganpat Rai, are bound by the mortgage deed in suit. (3) 
Whether the plaintiffs are entitled to the intorosfc claimed. Is there 
any mistake iu the calculation of the amount? (4) Whether two-thirds 
of the house purchased by defendant No. 6 are not liable for the plaintiffs' 
[137] claim. (5) To what reliefs are the plaintiffs entitled ? The Court 
found as a fact that Bam Prasad was the manager and working agent of 
the firm Gordhan Das Ram Prasad ; that he executed the mortgage deed 
in his capacity of a managing member of the firm ; that the deed was ex- 
ecuted for consideration ; that Keshab Deo was the adopted son of Khairati 
Lai ; that there was no sufficient evidence of the fact that the debts for 
the payment of which the mortgage deed was executed were gambling 
debts, and that Ganpat Rai, the representative of Keshab Deo, was bound 
by the mortgage in suit. On those findings the court below decreed the 
plaintiff's suit. Lala Ganpat Rai, the vendee under the deed of 11th July, 
1905 has appealed, and the plaintiffs have filed objeccions. The substance 
of the pleas taken in the memorandum of appeal is that the mortgage deed 
was executed without consideration ; that it was a fraudulent transaction; 
but Ram Pra-ad was not competent to borrow the money ; that he was 
not the manager of the firm at the time of the execution of the mortgage 
deed * that the mortgage deed was not executed for the benefit of the firm 
or for le^al necessity or for the benefit of Keshab Deo or with bis consent, 
and that the share of Keshab Doo now in the possession of the appellant 
as a hona purchaser was nob liable for the payment of the debt con- 
tracted by Ram Prasad. The substance of the objections taken by the 
plaintiffs is that the adoption of Keshab Deo is not proved nor is it proved 
that Khairati Lai authorized his wife to adopt a son. For the reasons 
stated by the learned Additional Judge in his judgment, we agree with 
him that Ram Prasad was the manager of the firm styled Gordhan Das 
Ram Prasad; that the mortgage deed dated the 25th of January, 1903, is 
not a fraudulent transaction, and that it was executed for consideration. 
The only points which remain for determination are the following — 
Is Keshab Deo the adopted son of Kbahati Lai? Are the debts for the 


642 



GANPAX BAI V. MUJSNt LAIj 


84 All. 18d 




payment; of which the family property in question was mortgaged gambling 
debts ? Is the share of Keshab I)eo, which was purchased by the appel- 
lant, Ganpat Rai, liable for the payment of the mortgage debt ? 

[A portion of the judgment dealing with the evidence as to the 6rst 
and second points is here omitted. The court found that Cl38] Keshab 
Deo was the adopted son of Khairati Lai. The judgment thus con- 
tinued : — ] 

We therefore, disagreeing with the learned Judge of the court below, 
hold that the debts for the payment of which the mortgage deed of 25th 
January, 1903, was executed by Ram Prasad were gambling debts. That 
being so, they cannot be regarded as the debts contracted by Ram Prasad 
in his capacity of a manager of the firm in the course of the ordinary 
business of firm, and if the statement of Munni Lai that he lent the 
money to Ram Prasad alone be taken into account, it becomes evident 
that Ram Prasad was not raising funds for the ordinary business of the 
firm. There is no evidence to show that there was any urgent necessity 
for raising that money by the mortgage of the family property, nor is there 
any evidence that Keshab Deo was in any way benefited by that loan or 
that it was raised with his consent. In these circumstances it is neces- 
sary to see what is the law applicable to the facts of the case. In Soiru 
Padmanabh Rangapfia v. Narayanrao bin Vithalrao (1) it is laid down 
that there is no presumption that a loan contracted by a manager of a 
joint Hindu family has been contracted for family purposes. In Sunkur 
Pershad v. Goury Pershad (2) it is laid down : — “The condition of a 
Hindu family is prima Jade joint, and, therefore, property held by the 
managing member of a Hindu family is prima fade joint;" but as there is 
nothing to prevent an individual managing member from contracting debts 
on his own account there is no presumption that a “ debt contracted by him 
is joint.” In Nagendra Chandra Dey v. Amar Chandra Kundu (.3) it was 
held that in order to make the brother of the manager liable It was 
necessary to find (1) whether the trading business was a joint family busi- 
ness, (2) whether the note given was for the purposes of the trading business 
of the family, and (3) whether the amount covered by the note was ap- 
propriated to the purposes of such trading business. In Krishna Ramaya 
Naik v. Vasudev Venkate<ih Pai (4) it is laid down that there is no presump- 
tion that money borrowed by a manager was borrowed for family purposes. 
The above cases aro authority for the proposition that there is no 
[1393 pre<=umpbion that a debt contracted by the manager of a firm or 
family was contracted for the benefit of the firm or family, and the plain- 
bit! who seeks bo bind the other members of the joint family will have to 
prove that it was a debt conbraotod for their benefit or with their consent, 
or that bboro was an urgent family necessity therefor. During the course 
of bis argument the learned advocate for the respondents relied on Sheo 
Pershad Singh v. Sahib Lai (5). But that case does not touch the points 
which wo have bo determine. In that case the debt was incurred in the 
ordinary course of business, and a decree was passed in execution of which 
the family property in dispute in that oa^^e was sold, and the plaintiffs as 
members of a joint Hindu family sued for a declaration that their shares 
wero nob liable. The Calcutta High Court with reference to the facts of 
that case came bo the conclusion that the plaintiffs were nob entitled to 
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hhe daolaration they sought. As in the case before us the plaintiffs have 
failed to prove that there was any real necessity for the loan, or that the 
loan in question was taken with the consent of Keshab Deo. or that he in 
any way was benefited thereby, and as there is evidence that the debts for 
the payment of which the faonily property was mortgaged were gambling 
debts, we are of opinion that the share of Keshab Deo which was sold to 
hianpat Bai is not liable for the payment of those debts. The result is that 
we allow the appeal and set aside the decree of the court below in rer.peot 
of the property which was sold by Keshab Deo to Ganpat Rai. 

Appeal decreed. 


34 A. 140 (=13 I. C. 19=8 A. L. J. 1297). 

[140] APPELLATE CIVIL. 

Before Mr. Justice Karamat Husain and Mr. Justice Chamier. 

Shankar Lal and another (Defendants) v. Sarop Lal and another 

(Plaintiffs).* 

[lObh NovembBr, 1911]. 

Civil Procedure Code (1903). order ZLI, rule ‘22^Procedure-Cross objections entertain- 
able although appeal wa$ noi Aci No. I of 1877 {Specific Relief Act ) . sectiofis 39 
ana btparate suite for cancellation of a document and far possession-^Practice. 

A reapoadeat ma.y file oross-objeotions and feha appellate court may act upon 

them notwithstanding that the appeal in whioh auoh obieotions ace filed is not 
maintainable. 

Ordinarily where a plaintifi is out of possession and ho is in a position to claim 
a deoree for possession be should not be permitted to obtain merely a decree for 
the oanoelUtion of an instrument according to which, if genuine, be has no title. 

[Ref. 34 All. 419; cf. 54 I. 0. 606=10 L. SV. 605; 41 Mad. 904 (P. B ) =85 M D J 236 
=8 L. VV. 240*1918 M. W. N. 688.] J ^ m. u. j. 

One Eoshan Lal, tbe owner of certain proporby in the Saharanpnr 
disbrtcb) died in Alay 1907. Sis stepmother then applied for a succession 
cerbibcabe, and Shankar Lal and another thereupon produced a will in 
their favour said to have been executed by Eoshan Lal. The heirs of 
Eoshan Lal brought a suit for cancellation of the will. The suit was dis- 
missed, but it was found that it was nob proved that the will was executed 
by Eoshan Lal. The defendants appealed against this finding, and the 
plaintiffs filed cross-objections. The lower appellate court (additional 
District Judge of Saharanpur) found that no appeal was maintainable and 
dismissed it; bub, on the plaintiffs’ objections, reversed the deoree below 
and decreed the claim for cancellation of the will. The defendants aDneal 
to the High Court. 

Mr. Nihai Chand, for the appellants. 

Babu Durga Charan Banerji (with him the Hon’ble Pandit Sundar 
Lal). for the respondents. 

Karamat Husain and Chamier, JJ.: -Eoshan Lal, the owner of cer- 
tain property in the Saharanpur dictriot, died of plague in May 1907. After 
bis death his btopmothor applied for a succession certificate and thereupon 
the defendants bo this suit produced a will in their favour whioh they al- 
leged had been executed by Eoshan Lal. The plaintiff in this suit and his 
[1 41] brother, w ho is the father of one of the def endants, app ear to be the 

•Secoad Appeal No. 369 of 1 >11 from a dooroe of G.E Guitorman. Additional Judge 
of Saharanpur, dated the ‘Jlftt of March, 1911, reversiug a decree of Pramatba Nath 
Banocji, Subordinate Judge of Saharanpur, dated the 13th of January, 1910. 
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heirs of Roshan Lai. Mansa Debi, the stepmother, is admittedly not an 
heir, but she is in possession of the property. The plaintiff asks for a 
decree deolaring that the will is a forgery and void against him, and that 
It should be delivered up and cancelled. The first court found that the 
will was not proved to have been executed by Roshan Lai, but it dismissed 
toe suit on the ground that it was governed by section 42 of the Specific 
Kelief Act. and that the olaim for a deolarabion was not maintainable ae 
the plaintiff was entitled to olaim possession of the property. In the 
decree of the first court dismissing the suit the finding that it was not 
proved that Roshan Lai had executed the will is distinctly set out The 
defendants, fearing apparently that this finding would prejudice them 
h«Mfter, filed an appeal. The plaintiff filed an objection, under order 
XLI, rule 22, to the effect that the suit was not one for a declaration of 
title under section 42 of the Specific Relief Act, but was a suit under 
section 39 of the same Act. The Additional Judge dismissed the 
defendant’s appeal, and on the plaintiff’s objections held that the suit 
was one under section 39 and not under section 42 of the Specific Relief 
Act, and that the plaintiff was not under the necessity of claiming any 
relief other than the cancellation of the will. He therefore allowed the 
cross-objections and decreed the plaintiff’s olaim. This is a second appeal 
by the defendants. The first question for consideration is whether the 
lower appellate court had power to set aside the decree of the first court 
on the cross objections tiled by the plaintiff. According to the decisions 
of this Court the defendants were not entitled to file an appeal against 
the decree of the first court, for the decree was entirely in their favour. 
A qestion was ra sed as to whether a respondent is entitled to file cross- 
objections where the appellant's appeal is not maintainable at all. We 
are of opinion that a respondent is entitled to do so in suoh a case as 
this. The respondent in the lower appellate court had a right to appeal, 
and we think that he did not lose his right to file cross-objections merely 
because his opponents filed an appeal which was found to be not maintain- 
able. On the question on which the courts below have differed, namely 
whether the -uit is governed [142] by section 39 or section 42 of the 
Specific Relief Act. Wo think there can bo no doubt that the suit is 
governed by section 39. The plaintiff nowhere seeks a declaration of his 
title. He asked only that tbe will may bo declared void and delivered up 
to bo cancelled. language used in the prayer for relief leaves no 

doubti that} fcho plaintiff intended to rest his claim upon section 39 That 
section provides that any person a-ainst whom a written instrument is 
void may sue to have it adjudged void 

• • its discretion so adjudga it 

and order it to bo delivered up and oauoelled. It seems to us that 

ordinarily wboro a plaintiff is out of possession, and he is in a position to 

claim a decree for possession, he should not be permitted to obtain 

inerely a decree for tbe cancellation of an instrument according to whiT 

if genuine, he has no title to toe land. Ordinarily a court would we 

think, exercise its discretion wisely if it declined to adjudge suoh Tn 

instrument voi.l and would do well to leave toe plaintiff to a suit W 

possession. Thu result of allowing a suit to be mainlined under selon 

39 ana another suit for possession to be brought immediately afterwards 
IS that the defendant is put to unnecessary expense In the 

though too Additional .Judge does not say very much about 

we must bold that be has exercised his disoreLm^fnd. master as be 
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has decided thab the docamenfc is void and both the lower courts agree 
that the will has not been proved, we do not feel called upon to set aside 
his decree. The appeal is dismissed with costs. 

Appeal dhmissed, 

34 A. 143 (=9 A. L. J 1=13 I. C 80). 

[143] APPELLATE CIVIL. 

Before Mr. Justice Karamai 'Rusain and Mr. Justice Chamzer. 

Shami Nath Chaddhbi (Plaintiff) v. Eamjas and others 

(Defendants).^ 

[13th November, 1911.] 

Act No. I of 1872 (/ndiun Evidc^ice Act), section 44 —Comprotnisc decree — -Suit to set 
aside decree cn the ground that agreement was caused hy undue influence^Suit 
maithininable-^Jurisdiction. 

A decree obtained by consent ot on a compomiso can be attacked in a separate 
suit, not only upon the ground ol fraud but upon any ground which would be 
a suffloient reason for invalidating the agreement upon which the decree was 
based. The Huddersjtcld Banking Conipany, Limited v. Benry Lister am 
Son. Limited U) followed. Musammai Qulab Kuar s. Badshah Ba/iadwr (2) 
and Sori^esA Chayidra £>as« v. Ilari Dayal Singh (3) referred to. 

[Ref. 39 I. G 891.] 

Tiii 3 was a suit to set aside a decree based on a compromise on the 
ground that the compromise was obtained by the exercise of undue 
influence. The plainbifl brought a suit for partition of joint family 
property. The suit was compromised and a decree was passed in terms 
of the compromise. The plaintiff then brought the present suit to set 
aside the consent decree on the ground that undue influence was exercised 

on him. . 

The defendants pleaded (inter alia) that a suit to set aside a consent 

decree on the ground of undue influence was not maintainable. The 

Subordinate Judge gave effect to that plea and dismissed the suit. The 

plaintiff appealed. 

Pandit Bama Kant Malaviya (with whom Dr. Tej Bahadur Supru 
and the Hon’ble Pandit Mad in Mohan Malaviyd), for the appellant:-- 

The consent decree being based on a compromise which was obtained 
ed by undue influence, the suit was maintainable. Be relied on; — AshtUosh 
V. Tara Prasanna (4), Musammat Gulab Kuar v. Badshah Bahadur (2)i 
Sarhesh Chandra v. Ban Dayal Singh (3), Huddersfield BanUino Com,’ 

pany v. Henry Lister (1). , r /7 

Babu Jogendro Nath Chaudhri (with whom Munshi Govind Prasaa 

and Munshi Pui ushoUam Das Tandan), for the respondeat ; — 

A decree can bo set aside only on the ground of fraud. In obhe^ 
cases the party aggrieved must proceed by way of a motion [144] for 
review of judgment. Section 44 of the Evidence Act lays down the law 
to the same purport. The case in 14 C. W. N. is distinguishable, inas- 
much as the administrator having granted a lease in excess of his powers 
had acted unlawfully. 

Pandit Bam Kaant Malaviya was nob heard in reply. 

Karamat Husain and Chauieb, J-1.: — This appeal arises out of a 
suit brought by the appellant to set aside a decree for partition of a joint 

-First Appeal No. 150 of I'.'lO from a decrco of Guru pMsad Duae, Additional 
Subordinate Judge of Gorakhpur, dated the i6th of Fobtuaty, 1910. 

(1) \1895) L. B - -2 Ch. 273. (3) (19 JO) 14 C. \V. N. 461. 

(2> (1909) 13. C. \V. N. 1197. (4) (1884) I. L. B. 10 Gal. 612. 
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family property which was passed upon a compromise between the parties. 
The ground of suit is that the consent of the appellant to the compromise 
was obtained by undue influence exerted on him by the defendant respon- 
dent, Bamjas Obaudhri. The suit has been dismissed by the court below 
on the ground that no such suit is maintainable. The Subordinate Judge 
was of opinion that a decree could not be set aside by suit except on the 
ground of fraud or collusion. In the course of his judgment he refers to 
section 44 of the Evidence Act. But that section does not purport to 
enumerate the grounds on which a decree can be attacked by a separate 
suit. There are oases no doubt which suggest that where a decree is at- 
tacked by a party on any ground other than that of fraud, he should pro- 
ceed by way of motion or application for review of judgment. But all the 
recent authorities are to the effect that whether or not a party may pro- 
ceed by way of motion or application for review of judgment he may 
proceed by suit. In the case of The Buddersfield Banking Company 
Limited v. Henry Lhtcr and Son, Limited {X) a consent order had been 
made for the sale of some power-looms. The Banking Company after- 
wards ascertained that the power-looms had been affixed to certain mills 
so as to become part of the property comprised in a mortgage security. 
At the time of the consent order it was supposed that the machinery was 
not affixed to the mills and therefore was not part of the security. The 
Company brought an action to have the order set aside. The action was 
resisted on the ground that the arrangement having merged in an order 

of the court could not be set aside. Vaughan Wiluiams, J., said : " The 

real truth of the matter is that order is a mere creature of the agree- 
ment, and to say that the court can set aside the agreement, and it was 
[145] not disputed that this could be done if a common mistake were 
proved, but that it cannot set aside an order which is the creature of that 
agreement seems to me to be giving the branch an existence which is 
independent of the tree. Under the circumstances I have come to the 
conclusion that I can set aside the order and give effect to what are the 
true rights of the parties.” His views wore affirmed by the Court of Appeal. 
LlNDIiHY, L. J.. said ; — “ I have not the slightest doubt that a consent order 
can be impeached not only on the ground of fraud but on any ground 
which invalidates the agreement which it expresses in a more formal way 
than usual. To my mind the only question is whether the agreement on 
which the consent order was based can be invalidated or not. Of course 
if that agreement cannot be invalidated, the consent order is good. If it 
can be, the consent order is bad,” LoPEZ and Kay, L. XT., expressed 
themselves to the same effect. The decision in that case was followed in 
Musammat Gulab Knar v. Badshah Bahadur (2) and in Sarbesh Chandra 
Basu v. Bari Dayal Singh (3). The judgment of the court in the last 
mentioned case contains an exhaustive review of the authorities both as 
to the grounds on which a decree obtained by consent or upon a compro- 
mise can be attacked and as to the procedure to be adopted in such cases 
In our opinion the decision of the court below is wrong. We allow the 
appeal, set aside the decree of the Subordinate Judge, and remand the suit 
in order that it may be restored to the file of pending oases and disposed 
of according to law. 


Appeal allowed — Cause remanded. 
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34 A. 146 (=8 A, L. J. 1324=13 Cr. L. J. 8=13 I. C. 101.) 

[146] REVISIONAL CRIMINAL. 

Before Mr. Justice Tudball, 

Bmperob V, Behari Lal and another.* 

[I6th November, 1911,] 

A'o. Xmr o/ 1878 {Northern India Ferries Act)^ section 22 — Ferry — Illegal <olI 
taken by servants of Ussee^hessee himsclj not responsible. 

Held that the lessees of a ferry could not beheld reaponaible under 8eotion22 
of the Northern India Ferries Act. 1878. for the taking of unauthorized tolls 
by their servants when they were not present and took no part in the extortion. 
QHcen‘S7nprcBS v. Tyab AH (1) distinguished. 

Behari Lad and Bashir-ud-din, lessees of a ferry, employed certain 
persons to attend to the ferry and bo collect tolls. These servants in 
contravention of the law extorted unauthorized and excessive tolls from 
certain passengers, thereby committing an offence under section 22 of the 
Northern India Ferries Act, 1878. For this the lessees, who apparently 
were not present and took no part in the extortion, were prosecuted, con- 
victed and fined. They applied to the Sessions Judge of Farrukhabad in 
revision, and the Sessions Judge referred the case to the High Court under 
section 438 of the Code of Criminal Procedure recommending that the 
oonviotioDs and sentences should be set aside. 

The applicants were not represented. 

The Government Advocate (Mr. A. E. B>yves)t for the Crown, 

Tudbadl, J. — This is a reference by the Sessions Judge of Farruk- 
babad. The facts of the case are as follows; — The applicants for revision 
in the Court below, namely, Behari Lal and Bashir-ud-din are the lessees 
of Singhi Rampur Ferry. As such lessees, they employed certain persons 
to attend to the ferry and collect the tolls. These servants in contraven- 
tion of the law extorted unauthorized and excessive tolls from certain pas- 
sengers, thereby committing an offence under section 22 of the Ferries 
Act. The lessees, who apparently were not present and took no part in 
the extortion, have boon prosecuted for this offence and have been oonviob- 
ed and fined, apparently on the ground that whatever the servants have 
done in the course of their employment, that act is the act of the masters. 
Tho learned Government Advocate has called my attention to a ruling in 
[147] Queen-Empress v T?/a6 Ali (1). That is a case under the Arms Act. 
The accused therein was a licensed vendor of arms and ammunitions and 
he employed a certain man as a salesman. The latter sold certain military 
ammunition bo certain persons without previously ascertaining that such 
persons were legally authorized to possess the same. It was pointed out 
in tho judi/ment of that case that the question for decision was whether 
tho accused had or had not “ delivered " tho stores as section 22 of the 
Indian Arms Act, 1878, makes penal a ** delivery " of military stores, et 
cetera. Tho learned Judges who decided the case remarked as follows 
“Wo fail bo see how it can be contended that under these circumstances a 
delivery of goods by the man in charge would not be a delivery by the 
owner of the shop. It is not a question of intention, mens rea, or of 
knowledge ; it is the delivery which the Aob makes penal, and the delivery 
by tbo manager is clearly in this case a delivery by the licensee.” The 
rule laid down^ Attorney-General v, Siddon runs as follows : — ” Wbat - 

• Criminal Refetonco No. 698 of 1911. 

(1) (1900) I. Ij. R. 24 Bom. 423. 
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evOT a slant does in the course of his employment with which he is iah 
entrusted and as a part of it is the master’s act.” The offence in the Nov. 16 . 

present case is a very different one. It consists of extortion of unauthorized 

tolls from passengers. The servants in doing this act did something which BbV'B'ONAE. 
was outside the scope of their employment. In this very offence there is 
decidedly a mens tea, a criminal intent. If it were an act done by the S4 A 1^6 =8 
servants within the scope of their employment, then the conviction of the A. ^ J. 13M 
master would in the present case be a good one. But in my opinion the 

principle laid down in Aitorney -General v. Siddon does not apply to the 

present offence. The conviction of the lessees is bad in law. I accept 
the reference and set aside the conviction and sentence. The fine, if 
paid, must be refunded. 

Conviction set aside. 

34 A. 148 (=12 I. C. 926=8 A. L. J. 1800). 

[148] REVISIONAL CIVIL. 

Before Mr. Justice Tudhall. 

Huran Bibi and another (AppZican^s) v. Hingan Bibi {Opposite Partv) * 

[16th November, 1911.] 

Act No. yjt of 1889 {Succession Certificate Act), sections 19, 20— invested with 
functions of District Court — Appeal^Jurisdiction. 

Beta, that an appeal from an order of a Munaif invested under seotion 26 of 
the Saooession Oertifioate Aot. 1859, with the fanotiona of a Distriot Court lies 
to the Diatriot Judge, and cannot be transferred for disposal to any other Court 
such as the Subordinate Judge or Judge of the Small Oauae Court not Am’ 
powered under aeotioo 56. ^ 

The facts of this case were as follows : — 

One Musammat Hingan Bibi applied under the Succession Certificate 
Act for a certificate enabling her to recover certain debts due to her de- 
ceased husband. She was opposed by two persons, who are sisters of the 
deceased. The application waa made to the Munsif, who was invested 
under section 26 of the Succession Certificate Act, with the functions of a 
Distriot Court. The Munsif granted a certificate to the applicant The 
non-applicants appealed to the District Judge, who transferred the anneal 
to the Court of Small Causes. That court dismissed the appeal The non 
applicants thereupon applied to the High Court in revision, mainlv unnn 

the ground that the Court of Small Causes had no jurisdiction to hLr fche 
appeal. “ 

Muushi Vamodar Das, for the applicants. 

Babu Durga Charan Banerft, for the opposite party. 

Ttobadl. J.— This is an application in revision which has 
made under the following oironmstanoes. One Musammat Hinean 
applied under the Sucoession Certificate Aot for a certificate enabling he ' 
to recover certain debts due to her deceased husband She ..J?® I 
by two persons, who are sisters of the deceased. The annlicafin^'^”^®'^ 

made in the court of the Munsif, which is a court empowered bv The 

Local Government under section 26, clausa (1) of Act VII of IRrq 
with such applications. The Munsif after sLe proceed rues 
favour of the applicant for the certificate. The two si.;ters^^ho hid oh*^ ? 
ed, preferred an appeal to the District Co urt. The DistrTot JudL ttan!' 

• Civil Revision N®. 70 of 1911 ~ ~ 
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1911 {erred the appeal forbearing and decision [149] bo the Coarfc of the. 

Nov. 19. Judge of Small Causes at Gawnpore. That court has dismissed the appeal. 

Rbvisionad. , have come here in revision, and it is urged that the Judge 

Civil. Court of Small Causes had no jurisidiotion to hear the appeal, which 

oould only be heard and decided by the District Judge. Of this I think 

U C flffi-P to two courts, namely. 

4 * 1 ^' j JL 3 Q 0 , District Gourb and the High Court to take action in such matters. But 

m section 26 it gives the Local Gevernment power by notification to invest 
any court inferior to a district o^urt with the functions of a district court 
under tho Act. In those cases, however, provision has been made for an 
appeal from an order of the inferior court — vide sub-section (1) of section 

District Court. The Local Government by notification invested 
the Munsif with powers under this Act. But neither the Subordinate 
Judge nor the Judge of the Court of Small Causes has been invested with 
powers under this Act. It is quite clear, therefore, that an appeal from an 
order of the Munsif would lie only to the District Court, and that none of 
the other courts subordinate to the District Court have power to hear ap- 
peals in such oases. They have no jurisdiction at all under the Aot. It is 
a special Aot and the appeal lies only to the District Court and cannot 
possibly be heard by any such inferior courts. I therefore grant the 
application and set aside the order of the lower court. I direct that the 
appeal be heard and tried by the District Judge himself. Costs of this 
application will abide the result. 

Application allowed. 


34 A. 190 (=8 A. h. J. 1312=:13 I. 0. 79). 

[ISO] APPELLATE CIVIL. 

Before Mr. Justice Ba.terji and Mr, Justice Tudball. 


Jagarnath Ojha { Plaintiff ) V . Ram Phal and others ( Defendants ).* 

[21st November, 1911.] 

Civil Procedure Code {190^), order XXI. rule ^5Stiit for rccovcrv of joint possession—^ 
Form of decree — Practice. jj j j e 


Held that aplaintid who is entitlod to po>(Hos 9 ion joiotly with other parsons 
can bo granted a decree for joint posReg^ion. whothor the plaintiff was originally 
m ]oint poasessioQ and was subsequently dispossessed, or whether he had never 
been in possession. Phani Singh v. Nawah Sinoh 1) digsented from. Bhairon 
Rai V, J>draH Pai (2), liahvian Chaudhri v. Saiamai Chaudhri (9), Watson & 
Co. V. Ham Chand Duti i4) and Bhola Nath v. Buskin (5) referred to 


[Ref. 68 I. 0. 802 = 19 A. L. J. 780; 
649 ; 74 I C. 331; 84 I. C. 2.] 
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I. 0. 433 ; 71 I. 0. 455=46 All. 167; 71 I. 0. 


The facts of this case are briefly as follows ; 

The plaintifl appellant brought a suit for joint possession of certain 
zamindari property, and for damages. The court of first instance gave 
him a declaratory decree in respect of his share. The lower appellate 
Court affirmed this decree, holding that pUintiff had failed to prove that 
ho was ever in physical possession of the lands jointly with his co-sharers. 
The pla ntitf appealed. 


•Second Appo*l No. 1050 of 1910 from a decree of Sri Lftl, Dietriot Judge of 
Ghazipur, dated the 27th of Jane, 1910, ooDfieming a decree of Gangs Nath, Offioiat- 
iog Munsif of Ballia, dated the 24tb of February, 1910. 


(1) (1906) I. Tj. R. 28 All. 161. 
(‘2) (1904) T. Tj. R 26 All 588. 

(3) Weekly Notes, 1901, p. 48. 


(4) (1890) I. D. R. 10 Cal 10. 

(5) Weekly Notes, 1894, p. 127. 
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The case ooming on before a single Judge was referred bo a Division «oi 4 
Bench by Ghamibr, J., under bhe following order : - NOv. ai. 

This was a suib by the appellant for joint possession of land with the 
respondents. The land belonged to one Laohmi Ojha, on whose death it 
passed to his widow. On bhe widow’s death bhe property devolved upon 
the appellant, the respondents and others. The respondents resisted the 3 } A. 160s8 
suit on bhe ground that bhe widow had transferred it bo them for lawful A. L, J. 1312 
necessity. They also relied upon a compromise arrived at in a suit. It *^8 1.0. 79. 
has been found, and it is now admitted, that the compromise is not bind- 
ing upon the appellant and that the transfers by bhe widow were not sup- 
ported by necessity. The courts below have given the appellant a deolL 
ration of his right in the property and have declined to give him a decree 
for joint possession. The only point taken in second appeal is that bhe 

appellant should have been given a decree for joint possession with the 
respondents. 

[131] It was contended by counsel for the appellant that although 
a decree could not be made for joint possession before the passing of the 
new Civil Procedure Code. V of 190d, order XXI, rule 35. of the first 
schedule to that Code had made the passing of such a decree possible, and 
that in oases like this a decree should be made for joint possession. The 
first part of this argument is plainly untenable. The courts have always 
recognized a right bo joint possession and have passed decrees for joint 
possession in certain oases. See for example the case of Bhairon Bai v. 

Saran Bai (1), where the plaintiff had been ousted from joint possession 
by the defendant, and the court restored the plaintiff to possession by 
giving him a decree for joint possession. In England it has always been 
recognized that ejectment or its modern equivalent may be maintained 
by one co-owner against another where there has been an actual ouster 
(see the cases cited in Carr on Collective Ownership, Chaper VII). 

TuDBAliti, J., in Sheo Pher Singh v. Bhola Singh (2), held that order XXI, 
rule 35, has made no change in bhe law bub has merely shown how a 
decree for joint possession may be executed. I entirely agree. 

If a decree can be passed bo put a plaintiff bach into joint possession, 
there is no reason why it should be considered impossible bo pass a decree 
for joint possession in the case of a plaintiff who has never been in posses- 
sion. Whether such a decree ought in any particular case to be parsed is 
another question— see the remarks of Aikman, J., in Bam Charon Bai 
•v. Kauleshar Bai (3), Instances of cases in which this Court has held 
that a decree for joint possession should not bo passed will be found in 
Phani Singh v. Nawab Singh (4). The actual decision in that case was 
that a decree for joint possession should nob be passed in favour of one 

co-sharer against another, whereon bhe death of bhe tenant of the land 

the defendant, who was one of the 'CO-sharers “ quietly appropriated 
the land ” and applied for mutation of names in his favour alone One 
of the reasons given for the decision was that it was only by partition 
that a 00 -sharer could obtain physical possession of an area equivalent to 
his fractional share if he was nob already in possession, and a Civil Courf 
[152] could not make a partition of a mahal. It seems to me that thi^ 

IS nob a reason for refusing to give a decree for joint possession, but if h 

IS a sufficient reason for refusing a decree for joint possession where the 

plaintiff has never been in possession, it is al<o a sufficient reason for 
refusing such a decree where he has been in possession. 


(1) (1904) I. Ii. B. 26 All. 688. 

(2) 8. A. No. 1229 of 1910. 


(8) (1904) I. L. R, 27 All. 158 
(4) (1905) I. L. R, 28 All. m, 
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Counsel for the appellant has referred me to the reoent deoision of 
Banerji, J., in Tund Man Ghedda(l), In that case two personsj 
Gbatur Das and Jiwan Das, bad leased a shop to the defendants. Xhe 
plaintiffs acquired the rights of Chatur Das and the defendants acquired 
the rights of Jiwan Das. The defendants declined to give the plaintiffs 
34 A. 150=98 their share of the rent and denied their title. Bakebji, J., held that the 
A. L. J. 1812 plaintiffs were entitled to a decree for joint possession, saying that it was 
c=13 1. 0. 79. manifest from the provisions of the present Code of Civil Procedure that 

a decree for joint possession could be granted. He might, 1 think, have 
rested his deoision on the ground that there had been an actual ouster of 
the plaintiffs by the defendants. As I have already said, I do not think 
that the present Code of Civil Procedure has altered the law as regards 
the competency of courts to give a decree for joint possession. The judg- 
ment of their Lordships of the Privy Council in Watson & Co. v. Bam 
Chand DuU (2), shows that a decree for joint possession can be given, and 
that the question whether one co-owner is entitled to a decree for joint 
possession with another co-owner depends on the circumstances. The 
judgment of their Lordships shows that it is important to ascertain 
whether what the defendant is doing with the land is done in denial of 
the plaintiff's title. In the present case the defendants respondents have 
all along denied the appellant's title and have kept him out of possession, 
saying that they alone are entitled. 

But for the deoision of this Court in Phani Singh y. Natoab Singh 
and other like cases, I should have been disposed to give the appellant a 
decree for joint possession. In doing so I should have the support of the 
decision of the Calcutta High Court in Surendra Narain v. Hari Mohan (3) 
and of Banerji, J., in [153] Tund Man v. Chedda. It has been the practice 
in Oudh for years to pass decrees for joint possession in such oases as this. 
In the circumstances the proper course seems to be to refer this appeal to 
a Bench of two Judges, I refer it accordingly. 


On this appeal. 

Babu burendra Nath Sen, for the appellant : — 

There has been some difference in the past as to a decree for joint 
possession. I therefore pray for a decree under order XXI, rule 35. 1 

rely on Watson & Co. v. Bam Chand Dutt (2) and Bhola Nath v. iff. 
Busktn (4). 

Mr. Ahmad Kareem, for the respondents: — 

The law is the same as it was of old. I submit that no change has 
been made ; Phani Singh v. Natoab Singh and others (6). There is a 
distinction between cases in which no physical possession has been obtain- 
ed and cases in which there has been ouster from such possession. A 
decree may be granted in the latter case, bub nob in the former. Beferenoe 
was also made to Bhairon Bai v. Sarcn Bat (6) and Jagarnath Singh v. 
Jainath Singh (7). 

Babu Surendra Nath Sen was nob heard in reply. 

Banerji and Tudball, JJ. : — The only question in this appeal is 
whether a plaintiff, who had never been in possession but was entitled to 
possession jointly with other persons, could be granted a decree for joint 
possession. The facts of the case are fully sob forth in the order of our 

(11 S A No 948 of 1910. 

(2) (1890; 1. L. R. 18 Cal. 10. 

(8) (1906) I. I,. R. 33 Oal 1201. 

(4) Weekly Notea, 1891, p. 127, 
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(5) (1905) I. L. R. 28 All. 161. 

(6) (1901) 1. Ii. B. 26 AIL 588. 

(7) (1804) T. Ii. B. 27 All. 88. 
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dAGABNATH OJHA l>. BAU PHAL 


S4'All. 184 


brofahar Ghamibr, by whiob he referred bhis oase to a Baaob of two ign 
Judges. They are briefly these : — The property in suit, which is a share of NOV. 31. 

zamindari, originally belonged bo one Laohmi Ojha. It passed on his death 

to his widow, and on the widow's death bo the plaintiffs, to the respon- ^**o^^f** 
dents, and to others. As the plaintiff did nob obtain possession of the pro* 
perty, be brought the suit out of which this appeal has arisen for posses- 84 A. 150s8 
sion jointly with the defendants. He also claimed damages, but that part A. L. J. 1812 
of the claim has nob been pressed in this Court. Other reliefs were asked 
for with which we are nob concerned in this appeal. The court of flrst in- 
stance decreed a part of the claim, but refused to grant a decree for joint 
TOssessioQ. This decree was affirmed by the lower appellate court. The 
[164] contention before us is that a decree for joint possession ought to 
have been passed in the plaintiff’s favour. For the opposite contention 
reliance is placed upon the decision of a Bench of this Court in Phani 
Singh "V. l^awab Singh (l). That case, no doubt, supports the view taken 
by the courts below, but with great deference we are unable to agree 
with it. In the Full Bench case of Bhairon Ban v, Saran Rai (2) it 
was held that where the plaintiff bad been ousted from joint possession by 
the defendants, a decree could be made in bis favour for restoration to 
joint possession. Wo fail to see that on principle there is any distinction 
between the case of a person who was in joint possession but was sub- 
sequently dispossessed, and the case of a person who was entitled to joint 
possession, but had not obtained such possession. As pointed out by our 
brother ChaMIER, an action for joint possession is a well-known form of 
action, both in England and in this country, and before the decision of tbe 
case of Rahman Chaudhri v. Salamat Chaudhri (3) decrees were always 
made for such possession. There may, no doubt, be oases in which the 
court may not deem it reasonable in tbe interests of all the parties con- 
cerned to make a decree for joint possession. An instance of such a case 
is that of Watson & Co. v. Ham Chand Dutt (4). Another case of the 
same kind is that of Bhola Nath v. M. Buskin (5). That a decree for joint 
possession can be made has until recently in this Court always been re- 
garded as settled law, but if any doubt existed on tbe point, it has been 
removed by tbe clear provisions of order XXI, rule 35, of the present Code 
of Civil Procedure. In our opinion the circumstances of the present case 
are such as to entitle the plaintiff to a decree for joint possession. The 
courts below were, therefore wrong in not granting - him such a decree. 

We accordingly allow the appeal, and vary the decree of the courts below 
by adding to the decree made by those courts a decree in the plaintiff’s 
favour for joint possession of the property decreed. The appellant will 
have his costs in this Court and in the courts below. 

Appeal allowed. 


(1) (190ft) I. Ij. R. 28 All. 161. 
(3) (1904) 1. L. B. 26 All. 588. 
(8) Weekly Hotes, 1901, p. 48. 


(4) <1890) I. ti. B. 18 Oal. 10. 

(5) Weekly Notes, 1894, p. 127, 


Il?-e. 


84 All. ISS 


INDIAN HIGH OOORT BBPOBIS 


ttfoi. 


im 

Nov. 21 , 

AFPBXIiATS 

OIVID, 


31 A. 155 (=8 A. L. J. 1308=12 I. C. 922.) 

[133] APPELLATE CIVIL. 

Before Mr. Justice Banerji^ and Mr, Jusiice Tudball. 


i A. 168=8 
L. J. 1808 
12 1. 0. 922. 


Kedar Nath Kasondhan and another { Plaintiffs ) v . Naipal 

Singh and others {Defendants)* 
i2lst November, 1911.] 

Land held under it not tramferable— 

Held that land held uadec what is known, in Gorakhpui chiefly, as a man- 

dadari tenure is nothing more than an oooupanoy holding and is not thete- 

tote transferable. Such land cannot therefore be sold in exeontion of a deoree 
upon a mortgage thereof. 


The faotis of this case are briefly as follows 

- iq 9/?^ Sahai held a simple money decree against defendant No. 1 

in IodO. On the 21sb of July, 1868, he purchased the property in suit 
under an auotion sale. On the 17th of April, 1882, it was resold by 
^ebi bahai to defendants Nos. 1 and 2 for Es. 475. Out of the considera- 
tion, Bs. 414 were paid, and for the remaining Bs. 6l a bond of simple 
mortgage was executed, hypothecating the above property to the vendor. 
This bond was renewed on the 27th of December, 1891, the mortgage 
money then amounting, with interest, to Bs. 182-6-0. A suit was brought 
on this bond by plaintiffs Nos. 1 and 2, the son and grandson, respectively, 
^ Debt Sahai, deceased. Defendants Nos, 1 to 3 did neb contest the suit. 
Defendants Nos. A to 7, being the puisne mortgagees and their successors 
in interest, raised a number of defences, one of them being that the pro- 
perty in suit was the oultivabory bolding of the defendants and could not 
be hypothecated according to law. 

The plaintiff pleaded that the mortgage was not void, as the property, 
which was situated in pargana Bhowapar, of the Gorakhpur district, was 
held under mandadari tenure, and could therefore be the subject of 
transfer according to custom. 


The court of first instance dismissed the olaina holding that there 
was no evidence as to the alleged custom. The lower appellate court 
confirmed the decree, relying on an unreported decision of this High 
Court (Casa No. 2163 of 1886, Straight and Brodhuest, JJ.) which 
held that “it is a much safer course to hold that mandadari rights of the 
land [156] involved in the i>res6nt case come within the definition of occu- 
pancy rights, and, as such, they are nob transferable.” 

The plaintiffs appealed. 

Babu Surendra Nath Sen, for the appellant : — 


Mandadari tenure is a form of customary tenure prevailing in the 
Gorakhpur district. Vide District Gazetteer, pages 131-132, Settlement 
Report of Gorakhpur, paragraph 507. It is equivalent to an occupancy 
tenancy with a right of transfer. It may be said to amount to a fixed rate 
holding, only Gorakhpur is nob a permanently settled district. This is a 
customary tenure, nob created by Statute, and is independent of it. Defen- 
dants stand in the shoes of the original mortgagors. They are estopped 
from contesting our title. If the mortgage was invalid, it cannot be 
challenged by those who were parties to it. They were nob aware that a 
mandainrt tenure was pot transfer able according bo law. 

• Second Appeal No 223 of 1911, from a doocoe of E. R. Neave, Additional Jod^o 
of Gorakhpur, dated the lOth of December, 1910, oonfieming a decree of Hidayat AU. 
Munsif of Gorakhpac, dated the 2Srd of May, 1910. 
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The District Gazetteer says that this form of tenure has been recogni- 
zed repeatedly by Government. Referenoe was made to Bagirath Changa 
V. Sheikh Hafiz-ud-din (1). 


1911 

NOV. SL 


Mnnshi Qovind Prasad, for the respondents, was not called upon. AppemiATB 
Banerji and TuDBALL JJ. This appeal arises out of a suit brought 
by the plaintiffs appellants to enforce a mortg'ige of the 27th of December. 39 A, 16S=8 
1891, executed by the first two defendants. Defendants Nos. 4 and 5 are A. L. J. i80B 
puisne mortgagees of the property mortgaged, and defendants Nos. 6 and 1® ®23- 

7 are the sons of defendant No. 5. The property mortgaged, which the 
plaintiffs seek to sell, is what is known in the Gorakhpur district as a 
mandadari tenure. The courts below have held that such a tenure is not 
saleable and otherwise transferable, and that a suit for the sale of such 
a tenure is not maintainable. It is admitted that if the plaintiffs cannot 
obtain a decree for sale, they are not entitled to a decree for money 
only as more than six years had elapsed from the date on which 
the mortgage money became due before the institution of the suit. 

The^ only question which wo have to consider is whether a manda- 
dari tenure is transferable and a decree can be made for the sale of 
[137] such a tenure. It is not contended on behalf of the plaintiffs that 
the mortgagors had any proprietary interest in the mortgaged property. 

There is no evidence to show how mandadari tenures originated, and the 
learned vakil for the appellants does not contend that there is evidence 
on the record to show that a mandadari tenure is transferable. It 
is admitted that the only right, which the holder of such a tenure 
has, is the right to occupy it as an occupancy tenant. If the land 
in question is an occupancy holding, it is not transferable and is not 
liable to sale in execution of a decree. Section 9 of Act XII of 1881 
which was in force at the time when the mortgage in question was 
executed, clearly provides that an occupancy holding is not transferable 
in execution of a decree. If it is not transferable in execution of a decree, 
a court cannot make a decree ordering the sale of such property. The 
nature and incidents of a mandadari tenure were considered by this 
Court in an unreported case referred to in judgment of the court below, 
namely, case No. 2163 of 1886, decided by Straight and Brodhurst 
JJ. Those learned Judges held that a mandadari tenure was nothing 
more than an occupancy holding, and was not therefore tran'^ferable. We 
see no reason to come to a different conclusion. The courts below were 
therefore, right in refusing to make a decree for sale. ’ 

The only other point urged before us was that the defendants were 
estopped from raising the plea that the property mortgaged by the persons 
from whom they derived title was not capable of being mortgaged. We 
are unable to accede to this contention, inasmuch as both parties must be 
deemed to have known the law. and if the plaintiffs took a mortgage of 
the property which was not transferable under the law with the knowledge 
that it was unlawful for the mortgagors to make such a mortgage, they 

cannot be allowed to raise the plea of estoppel. The appeal fails and is 

dismissed costs. 


Appeal dismissed. 


(1) (190C) 4 0. W. N. 679. 
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Ram Sarup (Plaintiff) v. Jasodha Kttnwab and others 

(Defendants).^ 

[18th November, 1911.] 

Act No. I of 1872 (Indian Evidence Act)^ section — Sutton promissory note— Note 
inadiniistble in evidence— Plaintiff held entitled to fall ba^ on original caute of 
action. ' 

If a oreditor has a cause of action for the recovery of money, for which hie 
debtor has executed a promissory note, separate from and independent of the 
note, he c.in recover upon such cause, in case the note for any reason cannot 

be put in evidence. Not is the creditor necessarily debarred from suing on the 

original cause of action by the fact that it arose out of the same transaction 
in the course of which the promissory note was executed. Parsoiam Narain v. 
Ta ley Singh il) OYOtcuUd. Sheikh Akbar v. Sheikh Khan (2), Krishnafi v. Baj* 
waUS), Virbhadrappa v. Bhimaji{A), Banarsi Prasadv. Faeal Ahmad (6) 
and Sri Nath Dae v. Angad Singh (^) referred to. 

[Ref: 60 I. C. 107 ; 65 I. G. 37 : 76 I. 0. 532=1 Rang. 121 ; Fol: 74 I. 0. Sfi9=1928 AU. 
529 ; 71 I. 0. 813=26 0. C. 361 ; C!; 51 I. C. 946=29 0. L. J. 508 ; 2 Lah. 390= 
1922 Lah. 807: 38 Mad. 660=26 M. L. J. 19 (no decree could be given): 51 1. 0. 84.] 


The facts of this case are as follows : — 

The plaintiff. Ram Sarup, had money dealings with one Bhup Singh 
deceased, the ancestor of the defendants. Bhup Singh purchased some cloth 
and borrowed some money from the plaintiff on diff’erent occasions. The 
loan was entered in the plaintiff’s bahi khata, but a note of hand was also 
executed by Bhup Singh in favour of the plaintiff for the amount due 
from him. The note of hand was in the form of a letter addressed by 
Bhup Singh to the plaintiff and contained a request for the loan under- 
taking to repay the same with interest. The plaintiff brought this 
suit against the heirs of Ehup Singh. The defendants denied the loan 
and further pleat^ed that the promissory note being a paper the stamp 
on which was not properly cancelled, was not admissible in evidence, 
and consequently the debt could not be proved otherwise. The court 
of first instance hold that the note was nob admissible in evidence, bub 
that the debt could be proved otherwise and decreed the suit on the find- 
ing that money was borrowed by Bhup Singh. The lower appellate court 
held that the suit could not be maintained [159] independently of the 
promissory note, and dismissed the claim so far as it was covered by the 
note. The plaintiff appealed. 

Munshi Gokul Prasad, for the appellant : — 

The ruqqa has been cancelled in the proper manner and is, therefore, 
admissible in evidence. It was not strictly a promissory note, and did not 
require to be stamped. Even if it could nob be produced in court, the 
entry of the loan In the bahi khata would be sufficient evidence to prove 
the debt. The debt could bo provetl although the promissory note could 
not be atiraitted in evidence. He cited Dhondbhat Na^harbhat v. Almaram 

• Sncoud AppoU No 13 • of 1911, fcoin a decree of Pitambar Joshi, Second Addi- 
tioQ.il Judge of Moradabad. dated the 2iQd of November, 1910, modifying a decree of 
Gauri Shankar, Munaif of Hardoi. dated the 22nd of December, 1909 

(1) (1903) T. L. B. 26 AU. 178. (4) (1904) I. L. R. 39'Bom. 432. 

(2) (1881) t. L. R.. 8 Cal. 266. (5) (1905)-!. L, R. 28 AIL 398. 

(3) (1099) I. h. R. 24 Bom. 860. (6) (1910) 7 A. L. J. 469. 
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Moreshvar (1), Queen-Empress v. Somasundaram Chetti (2), Bharata Pish- itm 
arodi v. Vastidevan Nambudri (3), Hira Lai v. Data Din (4), Siraj Busain NOV. 18. 

V. Bulaki Ram (5), Banarsi Prasad v. Fazal Ahmad (6), Sheikh Akbar v. 

Sheikh Kkan (7), Pramatha Nath Sandal v. Dwarka Noth Deu (8). Moti 

Lai Saha v. Monmohan Gossami (9), Sri Nath Das v. Angad Singh (10) 

and Radhakant Shaha v. i466oycAurn Miiier (11) to prove that he oould 34 A. 158=18 

produce evidence aliunde concerning the original consideration. The ^ ^ 138=9 

stamp cannot be said to be cancelled effectively ; Vi/bhadrapa bin Adra- 

thapa Javli v. Bh'.maji Balaji Saraff (12). 

Mr. M. L. Agarwala, for the respondent : — 

The rulings cited are under Act I of 1879. There was no dehnition 
of a promissory note in that Act. In Act II of 1899. the Legislature has 
deliberately departed from the deffnition in the Negotiable Instruments 
Act XXVI of 1881. A comparison of the two sections will show that the 
definition in section 2, clause (22) of Act II of 1899. is much wider. The 
two Acts were enacted for entirely different purposes. In the definition 
in Act II of 1899, the Legislature purposely incorporated the ruling in 
Channamma v. Ayyanna (13). Formerly the Stamp Law used to be 
evaded The words of section 2. clause (22) fully cover the present case. 

It is not necessary that there [160] should he an actual receipt of money 
side by side with the promise to pay. Plaintiff is not entitled to fall back 
on the entry in the hahi khata. There were two entirely separate transac- 
tions — a loan and a security. Section 91 of the Evidence Act bars the pro- 
duction of other evidence to prove the debt. I rely on the judgment of 

Garth. 0. J. in Sheikh Akbar v. Sheikh Khan (7) and on Pothi Reddi v. 
Velayudasivan (14). 

Muushi Gokul Prasad was not heard in reply. 

Richards, C, J. and Banerji, J. — This appeal arises out of a suit in 
which the plaintiff sought to recover certain money. A portion of the 
money was due upon accounts pure and simple for goods sold. Another 
portion of it the plaintiff claimed as having been advanced by him to the 
defendant and for which a certain document, alleged to be a promissory 
note, was passed. The claim is then made for Rs 36-11-6 the price of 
cloth ; Rs. 400 principal and Rs. 140-6-0 interest, that is Rs. 540-6-0. in 
respect of a cash debt, in all Rs. 576-1-6. due under account books together 
with the costs of the suit and future interest. It will thus be seen that 
the plaintiff ba^es his claim upon his account books, and it is a claim for 
money lent. When the document to which we have referred was produced 
it appears that the stamp was cancelled by means of two lines drawn’ 
crosswise upon it. 

The court of first instance decreed the plaintiff’s claim, but holding 
that the stamp was not effectively cancelled, allowed other evidence, in- 
cluding the account books, to be given as evidence of the loan. The docu- 
ment, which it held to amount to a promissory note, was excluded from 
evidence. 


The defendants appealed, and the lower appellate court, adontinn fb^ 
view of the court of first inshanoe that the document was a promifsory 


(1) (18S9) I. L. R. 13 Bom. 669. 

(2) (1899) I. D. R 23 Mad 155. 

(3) (1903) I. D. R. 27 Mad. 1. 

(4) (18R1) I. Tj. R. 4 All. 135. 

(6) (1908) 5 A. D. J. 162. 

(6) (1905) T. Ij. R. 23 AU. 298. 

(7) (1881) I. li. R. 7 Cal. 256. 


(8) (1896) I. Ti. R. 23 Cal. 851 

(9) (1900) 5 C. W. N. 56. 

(10) (1910) 7 A. L. J. 459 

(11) (18R2) I. U R. 8 CM '791 

(17) (190») T. L. R. 28 Bom. 4^ 
fl892) I. L. B. 16 Mad. 283 
(14) (1886) I. L. R. 10 Mad. 94. 
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note and that the stamp was nob effecfcively canoelled, refused bo allow 
the plaintiff’s claim, except for the price of the cloth and reduced the 
decree of the court of 6rsb instance accordingly. 

The plaintiff comes here in second appeal. As bo whether or not the 
stamp was effectually cancelled, we offer no opinion. [161] The appellant 
has not raised the question specifically in his memorandum of appeal. 

The next point which was discussed was whether the document in 
question was a promissory note, within the meaning of the Stamp Act of 
1899. On the face of it, it is a request for the loan of money with a 
promise to repay the loan with interest- In the view that we take of the 
case, it does not become necessary to decide whether or not the document 


is a ])Tomissory note within the meaning of the Act. We shall, therefore, 
assume for the purposes of our decision, first, that the document in ques- 
tion amounted bo a promissory note; secondly, that the stamp on it, 
although sufficient, was not effectually cancelled; and, thirdly, that the 
taking of the loan and the giving of the note were simultaneous transac- 
tions. The appellant contends that even on all these assumptions, he is 
(provided he can prove that the money was lent without the help of the 
note), entitled to succeed in hts claim not only for the price of the cloth 
but also for the money, claiming it as be does, as money lent. The evi- 
dence that the money was in fact lent is overwhelming and is not 
di^jputed in the present appeal. We, therefore, have only to decide whether 
on the ascumpbions that we have made the plaintiff must fail nobwibh- 
sbandtng that the money was in truth and in fact duly lent. 

The defendants strongly rely on the case of Shf*ikh Akhar v. Sheikh 
Khan (IV The learned counsel for the defendants admits that in ordinary 
cases where, for in'^tance, a plaintiff took a promissory note for the price 
of goods ^old and delivered, if he failed for any reason on his note, he 
would be entitled bo fall back upon the original consideration, namely the 
price of goods so delivered, provided that he was able to prove the delivery 
of the goods, and that such a claim was open bo him upon the pleadings. 
In like manner, of course, he concedes that if the money was lent and 
subsequently a note was given for the amount, the plaintiff failing on the 
note would bo entitled to fall back upon a claim for money lent. He, 
however, contends that where the lending of the money and the taking of 
the note wn^a simultaneous transaction, and the parties all along contem- 
plated [162] that the loan should be secured by the giving and the receiv- 
ing of the note, the plaintiff must stand or fall by the claim based upon 
the promissory note, and that if he is unable to give the note in evidence 
vjhole su't fails. For this purpose be relies, as we have stated above, 
upon the case of ShpAkh Akhdy v. Sheikh Khdti. 

The facts in that case wore somewhat peculiar. But there is no doubt 
that the giving of the note was the consideration for the deposit of a 
certain sum of money by the plaintiff. Garth, C. -T., in holding that the 
plaintiff must stand or fall bv his claim on his promissory note, says as 
follow'^ (at page 260 of the Eeporb) “ But when the original cause of 
action is tbo bill or note itself, and does not exist independently of it, as 
for in tanco, when in consideration of A depositing money with B, B con- 
tracts hy a promissory note to repay it with interest at six months' data 
bore there is no cause of action for money lent or otherwise than upon the 
note itself, because the deposit is made upon the terms contained in the 
note, and no other. In such a case the note is the only contract between the 


(1) (1091) I. L. R. TiCal. 25C. 
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parties, and if for want of a proper stamp, or some other reason, the note 
is not admissible in evidence, the creditor must lose his money.” 

It is contended that what the learned Chief Justice meant was that 
wherever a loan and the giving of a note are simultaneous^, the plaintiif 
cannot fall back upon his claim for money lent. If this be the view of ‘ * * 
the learned Chief Justice, we are unable to agree with him. As far back 34 A. 158= 
as the year 1800, Lord Kenyon, in the case of Farr v. Price(i), after 13 h C *38= 
holding that the plaintiff could not succeed on a promissory note on the ® 
ground of an error in the stamp observed that *'as there were other general 
counts in the declaration, if the plaintiff could give other evidence of a 
consideration paid by him to the defendants, he would not be concluded 
from recovering by the fact of the defendants having given this imperfect 
promissory note for it.’* 


There is a footnote to the report as follows : Where a promissory 

note had been given for money lent but whan produced in court was un- 
stamped, Lord Kenyon. Chief Justice, permitted the plaintiff to recover on 
a common count for money [l63] lent by proving that when the money 
for which the loan had been given was demanded of the defendanthe 
acknowledged the debt”. 

The case of Shiikh Akhar v. Sheikh Khan was considered in Prama- 
tha Nath Sandal v. Dioarka Nath ^ey (2). There, as in the present case, 
a promissory note had been given for money lent, bub the note was insuffi- 
ciently stamped, and was therefore inadmissible in evidence. It was held 
that the plaintiff had a cause of action independently of the document. 
Petheram, C. J., says (at page 853 of the Report): --“The case which 
has been relied upon by the defendaot is that of Sheikh Akbar v. Sheikh 
Khan." The leared Chief Justice then quotes the passage from the judg- 
ment of Garih, C. J., which we have mentioned above and proceeds: 

“ These words taken alone may seem to indicate that when a bill or note 
is taken for a debt, the action must be brought upon the bill or note : and 
that if for any reason the document is excluded, the action must fail, but 
a reference to the earlier portion of the judgment shows that such was 
not the meaning of the Chief Justice, and that when he spoke of a deposit 
he did nob mean a loan, as he then says where money is lent and a bill or 
note given for the loan which is not paid at maturity, the creditor 
may disregard the note and sue on the original consideration.” 

In the case of Krishnaji Narayan Parkhi v. Bajynal Manikchand 
Marwari (3), where the suit was a suit exactly similar in principle to the 
present caco, Jenkins, C. J., also quotes the judgment of Garth C J 
in She'xk Akhar' s case and says (at page 37 3 of the report) - It is 
apparent from this that the actual ratio decidendi was that there was no 
loan independonhly of the note, so that it does nob govern this case if as I 
think, there was a loan independently of the note.” ’ * 


The Chief Justice was clearly of opinion that 
be proved without having recourse to the note the 
to recover. In the same case CANDY, J., took the 
at length to the authorities. 


where the loan could 
plaintiff was entitled 
same view, and refers 


[164] Id the cas 0 o£ yirfe^iacirapa Adrn.shapa Javli v - 

Balaji Saraff (4) fcbo question arose whether or not the drawinr. ^nf ^ 
parallel lines over a receipt stamp was, or was not. an effectual cancrilar'"° 
of it. It was held that it was not. The court then wont 


on bo 


a) (IPOO) 1 Past, 55 (57). 

(2) (1896) I. L. B. 23 Cal. 851. 


(3) (1809) I. L. R. 24 Bom 

(4) (1904) I. Ii. B. 28 Bom. 
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consider whether the plaintiff could be allowed to sue for money lent 
independently of the promissory note, and held that the plaintiff could sue. 

The same view was taken by a Bench of this Court consisting of 
Stanley, C. J., and Knox, J., in the case of Banarsi Prasad v. Faaal 
Ahmad (L). The learned Chief Justice and Mr. Justice Ghiffin adhered 
to the same view in Sri Nath Daa v. Amjad Singh (2). 

The only case really in point, where a contrary view was taken, was 
the case of Parsotam Narain v. Taley Singh (3). In that case, no doubt, 
Aieman, j., held that where the parties contemplated at the time of the 
loan that a note should be taken, the plaintiff must stand or fall by a suit 
baaed on the note itse'f. It is quite clear that the learned Judge relied 
Upon what he supposed was the view of Sir Bichahd Garth in Sheikh 
Akbars case. We are unable to follow this case, in view of our own 
opinion and the authorities we have quoted. We consider that, where the 
plaintiff, as in the present case, is able to prove the loan independently 
and without the assistance of the note, be ought to succeed. 

We accordingly allow the appeal, and vary the decree of the lower 
appellate court by restoring the decree of the court of first instance with 
costs in all courts. 


Appeal decreed. 


39 K 16S (s9 A. L. J. 4=13 1. 0. 63). 

[165] APPELLATE CIVIL. 

Before Mr. Jivstice Banerji and Mr. Justice Tudball. 

Abdul Hakim Khan and another (Defendants) v. Ghandan and 

OTHERS (Plaintiffs)* 

[22nd November, 1911.] 

Act No. XVI of 1008 (Indian Rc^i$tration AcVt teciions 73,74, 77 — Registration- 
Refusal to regislcr^Inguiry t rdered, but application dismissed on account oj par- 
ties Jailing to attend— Suit to compel registration. 

A Sub.Rogi-^ttat refused to register a dooumeot presented to him, and on the 
appWoatiOQ of one of the p.^rties the Registrar direoted an inquiry under seotioo 
74 1.1 the Indian Registration Aot, 1008. On the date fixed for the inquiry, 
however, the parties failed to appear, and the Registrar accordingly dismissed 
the application, y/eiif that this amounted to a refusal to register within the 
meaning of seotioo 77 of the Aot and a suit to compel registration would lie. 
SajibuUah Sirkaryf. Ilaji Ehosh Mohamed Sir&ar (4) followed. Vdit Upadhia 
V. Ima?n Raadi Bibi (6) distinguished. 

The facts of this case were as follows ; — 

A sale deed was executed by the defendants appellants in favour of 
the plaintiffs ro‘=pondents on the 14bh of July, 1908. On the 1st of Sep- 
tember, 1903, the plaintiffs applied for registration. Notice was issued te 
the defendant*^, but they did not appear, and registration was refused by 
the Sub-Registrar on the 20th of December, 1908. On the 6th of January 
1909, the plaintiffs applied to the Registrar under section 73 of the Regis- 
tration Act. A date was fixed for holding the inquiry, but as neither party 
put in an appearance, the Registrar also refused registration. 

'Second Appe.il No of 1911. from a decree of C.E. Guitorruau. Additional Judge 
of Sabaranpur. dated the ‘i7th of January, I91I« ooufirming a decree of Parmatba 
Nath Bunerji. Subordinate Judge of Saharanpur, dated the I5tb of July, 1909. 

(1) (1906) I. Tj. R. 28 All. 298. (4) (1836) I. L. B. 13 Cal. 264. 

(2) (1910) 7 A L J. 459. (6) (1909) I. L. R. 24 All. 402, 

(3) (1303) 1. L. B. 25. All. 178. 


ABDUIi HAKIM KHAN t). CHANDAN 
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The plaintiffs brought the present suit for compulsory registration on 
the 19bh of March, 1909. The defendants pleaded that the suit was not 
maintainable. The courts below decreed the claim. The defendants 
thereupon appealed to the High Court. 

Pandit Braj Nath Vyas, for the appellants ; — 

The application before the Registrar under section 73 was barred, the 
plaint having been presented more than thirty days after the order. The 
order of the Registrar was not an ‘ order refusing registration ’ within the 
meaning of section 77, it being simply an order of dismissal for default. 
By their abandonment of ail proceedings before the Registrar, the plain- 
tiffs must be held to have failed to comply with the provisions of sections 
[166] 73 and 74 the word ‘ shall ’ in section 74 is imperative. Reference 
was made to Odit Upadhia v. Imam Bandi Bihi (l) and SaJiballahSarkar 
V. Haji Ehosh Mohamed Sirkar (2). 

Mr. S. A. Boidavt for the respondents : ^ 

It was admitted in the lower court that the application was within 
time. I rely on SajibiiUah Sirkar v. Haji Khosh Mohamed Sirkar (2), 
which has been followed in Baj Lakhi Ghose v. Debendra Chundra Mojum- 
dar (3). The case of Inttzam Fatima v. AH Baksh (4) is also in my 

favour. 

Banerji and TudbaIjL, JJ. — -This appeal arises out of a suit brought 
by the plaintiffs respondents, under section 77 of the Registration Act, to 
secure registration of a sale deed which was admittedly executed by defen- 
dant No. 1, as general attorney of defendant No. 2. The suit was con- 
tested by both the defendants. Regi'^tration was refused by the Sub- 
Registrar on the 20bh of December, 1908. Within the period of thirty 
days from that date the plaintiffs respondents applied to the Registrar under 
section 73 of the Act. A date was fixed by the Rogistrar for an inquiry to 
be made under section 74. On the date fixed the parties did not appear, 
and the Registrar recorded an order dismissing the application. The 
plaintiff then brought the present suit. The suit was resisted chiefly on 
the ground that there had been no inquiry by the Registrar under section 
74 of the Act, and that, therefore, there had been no such refusal to regis- 
ter as is contemplated by section 77. A plea has been raised in this Court 
that the application to the Registrar had not been made within the time 
allowed by law. There is no substance in this plea, as it was admitted 
by the parties in the court below that that application was made with- 
in thirty days of the order passed by the Sub-Registrar. This is mani- 
fest from the opening lines of the appellate court’s judgment, and it 
has nob been ?hown bo us that the statement contained in the judgment 
is incorrect. Both the courts below decreed the plaintiffs’ suit relying 
upon the ruling m Sajibullnh Sirkar v. Haji Khosh Mohamed Sirkar 
(2). They have held that the order of the Registrar is a refusal 
within the meaning of section 77. The point taken before [1671 us 
is that the applicants, that is. the present plaintifls, not having 
appeared before the Registrar and not heaving adduced evidence the 
inquiry which is ordered by section 74 was not made, and therefore’ the 
order of the Registrar is not a refusal, such as is contemplated by the law 
Reliance is placed upon certain observations in Ddit Opadhia v Ima 

Bandi Btbi (1). The question for decision in that case was not that 
which is DOW before us. In that case the plaintiff, Musammafc Imam 
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SsiDdi Sibi) bad niado an application to tho Hegisbrat to obtain an order 
for registration more than thirty days after the order of the Sub-Registrar 
refusing registration. It was, therefore, held that she had not fulfilled 
one of the conditions precedent to the bringing of a suit under section 77. 
In the course of the judgment certain observations were made by one of 
the learned Judges. On pages 406 and 407, Bubkitt, J. says The 
words refuses to order the document to be registered under section 76* 
imply, in my opinion, that the application must have been presented in 
time under section 7:j, and that’afber inquiry the Registrar has refused to 
direct it to be registered.” Stress is laid upon the words after in- 

quiry the Registrar h is refused to direct it to be registered ” At the bottom 
of page 406 the judgment continues : — ” Finally, I would point out that 
the right of suit given by section 77 of the Act is a right consequential on 
a refusal under section 76, which refusal is ba^'ed on the inquiry directed 
by section 74, and if there be no such refusal, no right to sue accrues 
under section 77.” In so far as those observations touch on the question 
of the inquiry made after an application, they were quite unnecessary 
for a decision on the point in issue in that case. In the case now before 
us there is no material on the record to show to us what ezactly happen- 
ed and we are not prepared to bold that where the District Registrar on 
an application duly presented within time has fixed a date for the purposes 
of an inquiry and has then refused to register the document because no 
evidence has boon adduced before him, no such refusal has been made as is 
contemplated by section 77. There is nothing in the oircumstanoes of 
the case to show that the application [168] under section 73 was not a 
bona fide application which the plaintiff's did nob intend to prosecute. It 
is clear that they neither withdrew nor abandoned their application. The 
Registrar s order diemissing the application was one merely refusing to 
register the document because no evidence of the execution thereof had 
been placed before him. "Wo agree with the remarks in Sajihullah Sirkar 
V. Haji Khosk ^lohamed Strkar (l). In our opinion the decision of the 
court bolow is correct. The appeal fails. 

Appeal dismissed* 


34 A. 168 (=9 A. L. J. 8=13 I. C. 94.) 

APPELLATE CIVIL, 

Before Mr. Justice Karamat Husain and Mr. Jjistice Chamier. 

Ganpat Prasad and ano'I’hkr (Defeiidajtts) v. Sarjtj [Plaintiff]* 

[23rd November, 1911.] 

Act Ko. IX of 1R7‘2 {Indian Contract sectioyi 235 — PTincipal and ngant^Untru^ 

?rpr£etntatwu oy agent as to extent of hts authority — Liability oj agent. 

Held that section 23.5 of the Indian Contract Act, 1872, applies as much to 
the case of a person who untruly repre-^onts tbo extent of the authority given 
to him by another as to that of a person who represents himself to be the agent 
of anolhot when in f ict ho has no authority from him whatever. Collen v. 
Wright (2i referred to. 


•Second Ai>pDal No 38.'’i of 1911 from a decree of Muhammad Ali, District Judge 
of Banda, dated the 25th of March, 1911, modifying a dooteo of Aohal Bebari, Sub* 
ordinate Judge of Banda, dated the 3let of January, 1910. 

U) (1886) I. L. R. 13 Cal. 36i. (2) (1867) 27 L. J. Q. B. 216; 7 E. & B. 301. 
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The facts of this oasa were as follows : — 

KA/x Munna Lai. who was the proprietor of a shop at Kabni, had some 
oOO bags of gram stored at Badausa in the Banda district. He authorized 
the defendants appellants, who owned a shop at Karwi in the latter district, 
to sell the above-mentioned grain at the rate of 9^ seers to rupee. On the* 
25th of December, 1907, defendants sold the 500 bags of grain to the 
plaintiff respondent. Sarju, who was also a shop-keeper at Karwi at the 
rate of 9 seers 6 ohhataks to the rupee, and the latter paid Rs. 51 as ear- 
nest money. Delivery was to bo taken in 8 days. Munna Lai prohibited 
the defendants from selling the grain at the lower rate, and delivery was 
not effected. Thereupon Sarju brought a suit against Munna Lai which 
was dismissed on the ground that the sale was not complete The 
defendants were not patties to this suit. The plaintiff’s thou sued 
[469] the present defendants, claiming Rs. 51 on account of the earnest 
money paid, Rs. 252-1-0, on account of costs of the former suit, and 
Rs. 424-0-3, on account of loss occasioned by the representation of the 
defendants that they were authorized to sell the grain at the rate agreed 
upon. The defence was that thoro was uo misrepresentation and that the 
sale was not complete. The court of first instance held that section 230 of 
the Contract Act applied and dismissed the suit, awarding only Rs. 61 on 
account of the earnest money paid. The lower appellate court reversed 
the decree holding that the case was governed by section 235 of the 
Contract Act. It did not award any costs of the previous litigation. The 
defendants appealed. 

Vr. Tej Bahadur Sapru (vrith him Munshi Benoie Btfeart). for the 
appellants : — 

The sole qU6=tiou is whether section 230 or 235 of the Contract Act 
is applicable. Section 235 applies only to a per-on untruly representing 
himself to be the authorized agent of another. There was no such untrue 
representation in the present case. Agency was admitted by all parties 
There was no such untrue representation as comes within section 235* 
That ceebion refers to an untrue representation as to the very fact of 

agency, not as to its terms. He referred to Collen v. Wnght (1) and Eoare 
V, Dresner (2). 

[ChamIer, J. referred to Starkey v. Bank of England (3) ; and Ghr 
Salve^en and Co v. Rederi Aktiebolaget Eordstjernan (4) was also 
to by the other side.] 

The rule of English law is larger than the Indian law. Section 235 
has not been framed wide enough to cover tho'^e cases. It only refers to 
a ca^e of total ab<=enc 0 of authority. Sections 226 to 238 refer to cases bet 
ween principal and agent or between principal and third parties None of 
these can apply where an agent is sued himself by a third party He i 
not personally bound in such a case. Section 230 applies In thecas^ 
of warranty, too. the Indian Legislature has given it a very narrow an^ 
limited meaning. It must have been its express intention to do so 

[170] Mr. M. L. Agarwala (with him Munshi Damodar Das ) for fh 
respondontc, was not called upon. 

Karamat Husain and CHAMtER. JJ.— There has been somA <q.*c 
ion in this Court as bo what the lower appellate court intended to fiuT 
but in our opinion the findings are perfectly clear. The annellan^ i ’ 
were commissi on agents carrying on business at Karwi in the Banda distrio'T 


(1) 7 E. and B. 301. 

{ 2 ) (1-69) 7 H. L. 290. 


(8) (1903 A .0. 114 
(4) (1906) A. C. 802 
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One Munna Lai. the proprietor of a shop at Katni in the Central Provinces, 
had five Jiundred bags of grain stored at Badausa in the Banda district. 
On the 25bh of December, 1907, the defendants acting as commission 
agents on behalf of Munna Lai, sold the five hundred bags of grain to the 
respondent at the rate of 9 seers 6 chataks to the rupee, and the respond- 
ent paid them Rs. 51 as earnest money. Delivery of the grain was to be 
given in eight days ; but Munna Lai, the owner of the grain, refused to 
allow the appellants to deliver it to the respondent on the ground that he 
had not authorized them to sell the grain at the rate at which it was sold. 
The learned Judge finds distinctly that the appellants were authorized by 
Munna Lai to sell the grain at the rate of 94 seers to a rupee and were 
not authorized to sell it, as they did, at the rate of 9 seers 6 chataks to a 
rupee. He al'^o finds distinctly that the appellants did not inform the 
respondent at the time of the sale that they were not authorized to sell 
the grain at the rate of 9 seers 6 chataks to a rupee. He says : — -“It follows 
from this finding that they untruly represented themselves to be authorized 
agents of Munna Lai to sell his grain at the rate of 9 seers 6 chataks to a 
rupee and are therefore liable under section 235 of the Indian Contract Act 
to compensate the respondent for the damages sustained by him.” He gave 
the respondent a decree for Rs. 425, but refused to give him the costs spent 
by him in a previous suit against Munna Lai on the ground that he might 
have impleaded the appellants in the previous suit and so have saved the 
expense of the present suit. The respondent has filed oross-objeotions 
with regard to the refusal of the learned Judge to give him the costs of 
the previous suit The objections were filed beyond time and the reason 
given for not filing them within time is unsatisfactory. We decline to 
consider the cross-objections. 

[171] On behalf of the appellant it is contended that section 235 of 
the Contract Act does not apply to the case. Dr. Tej Buhadur argues that 
it was intended to apply only to the case of a person who represents him- 
self to bo the agent of another when in fact he has no authority from him 
whatever, bub nob to the case of a person who untruly represents the extent 
of the authority given to him by another. Dr. Tej Bahadur concedes that 
the case of Collen v. Wtight (1), on which section 235 is obviously based, 
has been applied to both classes of cases in England. It seems bo us 
clear that section 235 was intended to apply to both classes of oases. 
There is no distinction in principle between the case of a man who re- 
presents that he has authority from another when he has no authority 
whatever, and the case of a man who represents that he has certain authority 
from another when he has authority of another description. In neither case 
can the man who makes the ropresentation be said to bo the authorized 
agent of the other with reference bo the matter on which he has no authority. 
We agree also with the learned Judge of the court below that the appel- 
lants must bo taken bo havounbruly represented themselves bo be authoriz- 
ed by Munna Lai to sell his gram at the rate of 9 seers 6 chataks to a 
rupee. For, as it was said in the case of Collen v. Wright, if a man makes 
a contract as agent, bo promises that he is what he represents himself to 
bo, and bo is liable for tho breach of his contract, whether or nob he is 
awaro that ho is acting beyond the scope of his authority. In our opinion 
the decision of tho court below is perfectly right, and wo dismiss the 
appeal. 

Appeal dismissed. 

(1) (1957) 7 E. & B aoi. 





BANDS ALI V. GOKUIj MISIR 


34 All. 173 


34 All. 172 (=9 L. J. lll=:13 I. C. 154). 

[172] APPELLATE CIVIL. 

Before the Hon'ble Mr. H. G. Richards, Ohief Justice, 

and Mr. Justice Boner ji. 

Bands Adi {Plaintiff) v. Gokud Misir and others {Defendants).* 

[25fch November, 1911.] 

for i»7<mction~Suii di, misted on the 
ground that platnttfj had failed to prove his posseision—Subaeauent suit for 
poBsesston. ^ ' 

Held that the digmisgal of a suit for an iniunotion in re^tpoot of oarcain pro* 
perfcy upon the ground that the plaintiff hag not proved hig poggeggion of the 
property in respeot of which the injunotion is aought ig no bar to a gubaequent 
suit for poggeggion of the same property. The principle of the dooisiong in 

’ DaZ (2) and Motion Lai V 

Bilaso (9) followed. 

[Ref. 52 I. C. 434.] 

The facts out of which this appeal arose were as follows 
One Bands Ali brought an action against Gokul and others on the 
allegation that he was the owner in possession of 5/l6th share in a certain 
grove as purchaser from the heirs of one Bakas. and that the defendants 
had appropriated the fruit and the trees. The relief sought by the plain 
tiff was a permanent injunction restraining the defendants 1 to 4 from 
cutting down the trees of the grove and for recovery of Rs 34-5 q 
value of his share of fruit in 1303 Fasli and of certain trees appropriated 

^ 1 *1 • • A ^ ^ were, inter alia, that 

the grove hafl been in possession of Baha-ud-din, and of the defendants as 

mortgagees from him under a mortgage deed of the Ist of September IgqR 

for upwards of twelve years before the institution of the <uiif .v, I 

the suit was barred by limitation. The issues framed by the court 

of first instance were to the following effect (11 Was the plaintiff 

or his vendor in possession of the hagh within twelve voars before 

the institution of the suit, or was the suit barred bv t^mB^) Vo^ iJ 

suit barred by section 42 of the Specific Relief Act 2 (Rl Who! 

were the rights and interests of the plaintiff vendor on ^'tbe date 

of the sale deeds of the 14th and 17th of .Tnlv, 1905 btkI ■ ui 

did the plaintiff acquire by his purchase ? (41 What damaon 

pi.,.™ . ? Op ib, .....a .b' J ;; 

plaintiff was not m • nssess.on, that he ought to have claimed po=session 
and that his suit V7a<? barred by seobion 42 of fcbe v f 

nvs] On the firsb and bbird issues that courb found 

defendanbs had nob ripened inbo ownership bv advArd **• of bhe 
bbat bhe pT.iinbiff was owner of 5/16bh share in the haqh ^On^thTi 

issue it found bhab in con-equence of bho agreement between fbA 

the amount of damages was Rs. 15. On the abLe fiTT P^^ies 
court dismissed the claim for an injunction and decreed it fnr 
The plaintiff thereupon on the 13th of JunrTg^ h” „ 
out of which this appeal arose. The reliefs seu»bt in the ** 
were the following :~(a) A decree for establichmenb of bbA 
session jointly with bhe defpodants over a S/lGth shire of bbe^^^ 

Rs. 123-7-0 on a cc ount of the prod uce of the grove for 1314 a^nd^^lS 

• Appeal No. fl7 oM910, ‘uadar.goobZoa 10 of the Patenr ' ~ 

fl' fl8791 I.'L. R. 2-AU. ’366. (8)1(18921 r r ‘n 

(2) (1883) I.L. R. S^AIl. 346. ^ )I(1S92),I. D. r. 14 ^n. 5 ^ 2 . 
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Fasli. One of fche pleas in defence was that the suit was barred by the 
provi-^ions of sections 13 and 43 of the Code of Civil Procedure. 
The Court of first instance came to the conclusion that the cause 
of action in the two suits being the same, the suit was barred, but it did 
not specify whether it was barred under section 13 or section 43. The 
34 A. 172=9 plaintiff appealed to the lower appellate court, which reversed the decree 
A. L. J. Ill court of first instance and gave the plaintiff a decree for possession 

s=131. C.134, 5/i6ths of the grove, and Rs. 31 as damages and costs. 

The defendants preferred a second appeal to bbe High Court. A 
single Judge of the High Court reversed the decree, holding that a second 
suit for possession would be barred if in a previous suit for injunction the 
plaintiff could not prove his possession. 

The judgment of the single Bench (Karamat Husain, J.) as to the 
point of l^w involved was as follows : — 

“ Iq ord«t to eea whether section 18 , explanation 11 or section 43 of the Oode of 
Civil Procedure. 1882, bars the present suit, the following introductory remarks are 
necessary. 

“ The object of the rule rea judicata^ observes Dord BLACKBURN, ‘ is always put 
upon two grounds— the one, public policy, that it is the iaterosb of tbo st'^.te that there 
should be ..n end of litigation, the other, ha’-dship on the individual that he should 
not bo vexed twice for the same oiuse*. Locky^rv. Fcrrymnn (1'*. Ou»j of the two 
grounds vex.vtioQ to a defendant mo»e then onoe is the only ground on which expla- 
nation 11 of seoiion 13 and section 4 i of ‘.he Code of Oivil Procedure rest. Both of 
thorn are en toted in his iniorests, and to save him from tbe repetition of vexi^tion on 
a single cause of action, 

[174] “ The expression ‘cause of action’ is sometimes used in the sense of some 
infringement by the defendant which fuenisbos an immediato cause of action to the 
plaintiff. At others it is used in the sense of infringement together with the right 
infringed. The latter sense is wider of the two anrt a Pull Beno \ of this Court has held 
that the cause of action in section 43 is usel in the wider sense (‘2). 

“ That ruling is binding on me, but, with all the respect due to the learned 
Judges, I cannot liolp thinking that the expression simply me.ins some infringement 
of «omo right bv some no which entitle-? the owner of tbo right to seek tbo assiskanoe 
of the court. When it is used to denote the entire group of facts which the plai'.itifl 
has to prove to have the judgment of the court in his favour, it denotes the elements 
o! success and not the cause of action. The concepts of * infringement ’ ‘ o.iuaa of ac- 
tion ’ and ‘ relief ’ are closely connected wi^b one another. The one and the same act 
which is an infringement, is also the entire cause of uotioa or a competent element 
thereof, and che relief is the restoration of the owner of right to the position in which 
he was before the iofeingement, and if that be impossible, to oo-npoasate him for the 
loss. In this connection 1 deem it my duty to oh.serve th.at the words and group.s of 
words used in expressing legal concepts ought to be usoi in only one sense, and that 

each legal concept ought to ho expressed by one w^rd or group of words. The practioe 
of vaguely expressing one concept by eavoral terms or using one term in more than one 
sense, i.s a fruitful source of the multiplicity of au\tR and of moral and eooial evil of 

the Grsl magnitude. 

“ The cause of action, aocovding to some rulings, must bo sought for within the 
four corcocs of the plain'; — Nafh Khan \ Shib Nath Chuckerbutly {^K Nanoo 
Sinnh U-nda v Auuud Stngh Mo'ida (U. But in .V.Uftu v. ZJndhtt (5. the Court expeeas- 
cd an opinion obiter that section -13 must be applied, as it the fact had been as lounQ 
by the Court and cot alleged in the plaint. This view, with due respoob to the 
leirnod judges who lake a ditlorent view, is. in my judgment, sound. If the determina- 
tion of a cause of .iction is to depend upon tne allegations made by the plamtifi m the 
plaint with -, complete disregard to the pleas in defenco and to the findings of the 
Court on the ple-iding-i of bho pirties. matters are left to the sweet will of the plamtifi, 

who can invent as many causes of aoiion ms suits his fancy, and can drag a helpless 

defendant into Court many times for one single cause of action in apibe of the provi- 


(I) 11877) 2 App. C.is. 519. 

(J) (1S83) I. L. R. 18 All. 16 P. 

l3) (188-2) 1. U H. 8 Cal. 819 (832). 


14* (1835) I. L. R 13 Gal. 01, 3. 

(5.' (18')3) I. L. H. 13 Bom. 537, (542) 
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hand^e^to'^tho malfce of^^ulMrupu^lous^DlarfeT^® the maltiplioity oJ suits and give a 
if the parties to a suit be not agreed ag Vo tht? mnooent defendants. Farther, 

matter. ,,nd rplaiatflwS; inte ds to ^ i> » vary serioaa 

“£ V “si ~ 

same. If it is not the same the omi«?nrt tS ! J the 

take place. Another element' is that the ground must be suoh Is^'cLld hel^”® 

=rS-ar~Es i; s 

The ^bserrce of adjudic.u.orr o'u thromUted grourd rcon“olas w^to ‘»H 

Enriuh““ w°yer“ a? i'lVrQoh ^f“ Ir llw%f“ esto'ppar '^'‘‘““th " 

;^:i,^"Zcfr‘'rrgard ,IT l ^iSg o'r'rdt 

the omission has been dealt with un^der the riilo^of^ Proper place to it. As 
have tried to explain how it oan come under that rala i Courts 

Gaunittrav Davji (-ii the matter^ ^ Han Narayan Bruhmc v. 

law of r..,«d,cu/a ii contained In secUon^^'of^LtX 

in the present suit was obviously not heard and fjokllv deId«H 

unless it can be said to have been is^ue in th«l^ Poona Court 

plunations I and 11 of section 13. In some oases the opportunity of 

810 D IS deemed tantamount to actual decision. If the parties have h ,d ^ 

oi controvorting, that is the same thing if the matter ® ““ opportunity 

and actually decided— Wt-wz/iyioH v. />cn« (3J- per MARTin “ controverted 

hromieyi^); !.«»<;»» mi v. .'Japle ( 5 ); see Tso pe^ Bclcxmmv* T Or.^^theud v. 

£)u!. 5 6’n £//i v Uccru Mutce Dossec (fi) The point that for Vhfl 1* ■. 

explanation 11 a final decision of the omittenround is ^ 
noticed by SUAUF-Ud-din and COXE, JJ., in Uohfm ChaJjm ^ necessary, has been 
AdJukaryiV, and no reasonable Joub; ,^^^^ 0 ^^^ g of 
but it id strange to find that accotdinc to «o.n. 

Buritda Diis Muttra, (bj and Katlubh Uaiidal v /^ » .\Iaitru v. 

question ought not to be and cannot be treated as iJaU (9j — the 

C17b] 11. unless th.re is a judicial daim'nation. ex™ explanation 

not put dicecily. Seoii&n 48, like explanation 11 aeals with ^ ^ ® matter 

ed ou tho uj^xim which prohibits vexing a defendant m omissioa and is bas- 

U bars a ifubeequent tuit for a portion of the re.iel which U omiUed^rtb eause. 
on the same cause of action. Tho omitted pertion of the rVlief f 

paragraph cf srolion 43 of Aot XlV o! 1882. ‘portion of his oh m* in second 

paragraph it is termed a ‘ remojy'. third 

“ If the term * relief* be taken in iU widest ..«n=a ,v. <. .- i. . . 

jeot of right or the oompen.ation tberelor* to which thc^plLnli^ on 

u fpfoiho cauee of action, is entitled, the ‘portion of his claim • .u of 

becc,mo Bub-oluEses of iha •ponton of the .eliet,' and the dta^ notion^ h ® “o“» 

aub-olae.ea tun. 8 out to bo physical. When hie e.eim. ih^tTs the thi 

Of U homegeneoua churaotcr. suoh a^^uuoy or tung.ble property tha ^iJeart’ ” 

/i\ iifirAf7. rk T- - - cOCvlOQ 


(1) (1907; 9 Bom. L. K. 1020 

(2) llb83) 1 Ij. R. 7 Bom. 272. 

(3) (1870) li R 6C. B. IfcO (188) 

(4) 11798/ 7 T. R. 45C. 

(6) (1866) 18 C. B. N. S. 265 (270). 
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of tho reliet id spokan of a 3 poctloa of this olaica/ Whaa the raliet osnsists of 
Bdveeal oomponent reliofs* such as aaimple monay decree aad a mort^ago decree, the 
omiUed penion of the relief is spoken of as a *ceaiedy.* The poiats of agreemaat bet- 
wabQ Qzpianatian II and seotioa 12 are that both deal syith an omidsiOQ, that tae 
cause of aotioQ uoder both mast ia t^yo oases oe the same and that the bar is both is 
to avoid repeated yezattOQS to the defendant, and ia due to the omission of the party 
and not to adjudioation by the court. 

**Tbe points of diderenoa between them are, that the omission under 
explanation IT, is the omission of ground of attack or defence in ceapeot of the 
relief, v/hile, unde; seotioa 43. it is the oiiiisston of a portion of the relief itself, 
that ihe omission under cho former may bo either by tha'plaintid or by the defendant, 
but that nader the latter it must always be by the plaintifi. 


** A suit (or a deolaration is very distinot from a sait for permanent injanotion. 
The former is brought under soouon 42 and the latter under eection 34 of the Speoido 
Relief Aot. In a suit for a deolaration the pUintiff may or may not be in possession 
of the property in respect of which a deoUration is sought. In a suit for a permaneot 
iniunotioo the plaintifl must be in possejaton of the propaity in cespeot of which the 
permanent injuoctiou is sought. A plaintiff out of possession may sue for a temporary 
injanotion, but that is very different from a permanent one. In the former, a mere 
deoluration can be made aud in the latter the defendant is reetiained from some 
infringement, and hence the former decree is unfit to be executed. A parmanent 
injunution is a romedy or relief against tho defendant, while a declaration is a mere 
declaration; — * 1 can understand an iojacotion being a relief,*— dfursh v. Keith 
(1) — but I do not understand bow a deocco whiob declacea u right merely and 
gives no relief can be termed a remedy.* Kafm^uu Chuttap'idhya y. Shiba Nath 
Chultapddhya In a deolaratocy suit possession may bo a conaequontial solio', but 
in a euil lor poemaneot iojunoliou possession oin Hover be a oonsequential relief. 
Ilenod pjssessioii as a relief m^y be added to a deoWrttion as a relief, but it cannot 
be added as a relief to a permanent injuDClioa. If *tho deolaratiou of title to a pto- 
party,' 'the possession of it,' and *tho t^77j porm.aDeat injunction to restraio from 
doing some iriuparablo damago to it’ be deemed to be one chain ot reliefs, declaration 
will repre.^ont tbo first link, posoossioo the second, and iojuaction the third, in other 
word.^ declaiatioo will precede poseossiou and injanotion will follow. 


’'It follows that a di^^pvSieisel ownor ought to sue for posjeesion and ought not to 
sue first far the deolacitioa ot title aud next for possession, inasmuoh as the law is 
*‘Cbat a plaintiff will act bo allowed to make two alieg-itions when the whole matter 
can be disposed of in a single suit." U- L- 1^. S Cal. 483, 603). 


" 1 no oase-law, however, is that a previous salt for a deotaration of title is n) bit 
to a aub^equouv suit lor possessioa. I'lie way in whioh this ba-i oome to pass is not 
only interesting but of maiori.*! help in deciding the oase bofore mo. 1, therefore, sat 
out its history. 

‘‘ The Courts of Llquity in England were atone lime different from the Courts 
of Common L .w, and tUoeofore a doolaraiiou was drst obtained from tho Equity 
Courts, and then ik suit for ooneoquoDtial relief was instituted in the Oammon Law 

oourU. 

"Now, in a country where there aco dlflereut Coui-;i admiuistoring different 
portions of the bubsiantive Uw.it lu^y be quite possible that a right may have 
to be established m one court before a oonacquo'itial relief oaa be had in another 
court— Auiathun ChulKipndhtju v. Shioa Salh 'Jhidlajiauht/a {‘i:. Owing to 
tho ecpatuti' u of the two sets of courts., the rule that a i.4vil Court may make a 
deoUralory decree without ooneequeutial relief was iitet onaobed iu a statutory 
form in 15 una 16 Viet. Cap. LXXXVi, section 50. lhat section wae re-eoaoted 
in India for tbo old iSuproino Court in soctiou'^J of .\ot VI of 1;154. it was then repro- 
ducca m fbo same form iu section 16 of ihe old Cade of Civil ProoeJure (Act VUI of 

**n;o suit chail be open to objeotioa ou the ground that deoJaratory decree or 

oidet is sought thereby ana it shall bo l.iwful lot a Civil Court to make binding deola- 
rations of right without granting ooutequeniial rolic-f.' Seotioa 4J of tho cipeoiffo 
Reliol ctet, whioh oame into force ou the best of May, 1877, materially altered the law 
on this' subject. Tho last paragraph of that Beotton is iu these terms ‘Provided that 
no ooott shall muko any auoh declaruUou where tho plaintiff being ablo tu sack 
further roliuf than a mote U6olat.ition of title omits to do so.* The above hiatory of 
the leMslaUon on the subject shows that a Civil Court under eeotioo 16 of Aot Vlil 


a) llbOO) 1 Dt. and Sm. 342. 

^2) (ISQ:!) 1. L. 1C d Cal. 483 (496). 
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oi 1869 had the po wot ol making biadiag deolaratiocs of tight withoat graabiog oon- 

that power was taken away by the provleo to aeotion 42 of 
the bpeoitio Relfof Aot. The former oeobioa ia terms oonfers that power and the iatter 
puts an end to It Thoro is nothing in either of the two aaotions to throw any light 
on tho fate of a sobsoquont suit for a oonsuqueotial relief. 

^ **In Kahdhun Chuttapadhya v. Shiba Nath Chuitapadhya (1) there are observa- 
tions which go to show that suoh a suit would bub for aootion 16 be barred. * If sec- 
tion 7 ^3od alone* unqualified by any other provision in the law it wouli» indeed, be 
very diffioult to contend that the present suit [178] was not baned. It is obvious that 
the plaintiff s zeal objeot in the first suit was to obtain an aooount from the dcfen* 
dant* and that the declaratory deoiee with which they were then content* was only a 
means to efieot that end. It would seem, therefore, impossiole to say, that in suing 
for that deorse, they sued lor their whole olaicn in respaot of their oauso of action. 
But then it ie contended that seotion 15 of the Code is intended to modify sootion 7 
and removes any difficulty which the plaintifi's might otherwise have had in enforo- 
iog their present claim- It seems to me that this contention is well founded. 
I tbiok that seotion 15 is intended to mDdify the provisions of section 7, and 
the present c^se is one of those to whioh the seotion is intended to apply. This was 
evidently the view taken by the Allahabad High Court in Tulai Fcayn Ganga Ram 
(3>, and I entirely agree with that deoision.' A reasonable inference from the above 
remarks is that after the repeal of section 15 of Aot Vlli of 1659 by seotion 42 of the 
Specifio Heliof Aot, a subsequent suit for oousequenttal relief would bo barred by the 
prinoiplo of seotion 7 of Act VUlof 1859 which was ro-enaoced with an enlarged 
scope in section 48 of Aot X ot 1877 and ol Aot XIV of 1882. Such, however* is not 
the case-law. Jibuuti NathKhauv. Shib Nath Chuciserbutly (3), whioh was a case 
under Aot X of 1877, lays down: — ‘Where a previous suit for a doolaraiion of title and 
oonfirmiktioQ of possession of certain laud has been dismissed on tue «.rouud that the 
plaintiS was nob in possession at the time of the isuit. a subsequent euit ou the same 
title for recovery of posf^es.-iou is not barred under seotion 43 of the Code oi Civil Pro- 
cedure.' The rule is based on the following rea.^oning: — *On the whole we are of 
opinio.i that there has bean no splitting of remedies in this oase within the 
meaniua; of section 43 of the now Code of Civil Pcooedure, ar:d that this suit is not 
barred in oonsoquence.' With due respect tc the learned Judges 1 find myself unable 
to hold that there is no splitting of remedies, if a consequential rolief ia not a portion 
of the relief (usiog th.*t term iu its widest sonsei lo whioh a plambifl is entitled, a 
sum of one Hundred rupees is alao not a portion of five hundred rupees. This c.tae 
entirely ignores tho observations ol Gartii, C. J., in Kalidhun Chuttapadhya v. 
S7ii6a (4), and the express ptoviatons of b-octiou 43 of .\ob X of 

1877* which raise a bar by the omission of any portion of his claim, ‘ as woll as of 
‘a remedy,’ and it itf eicoeedingly dilficilt to contend that a ooxi'Qquential relief is 
not a remedy whioh it is open to a plaintifi to seek. T his oaso is followed in iCowtoia- 
Karniuy Deota v. Loht! Naih Kur (5j. Tho learned Judges note that the point decided 
in Kuii Dhun's caEe cannot arise under the present law as Fcotion 42 of the rfpecitio 
Relief Aot forbids ^ueb a suit. They, bowover. go on to say “But we oannob think 
that where a plaintiff, inistakoiily believing himself to be in po88e3>ion, sues merely 
for a deolaratory decree, and whero iu aocordanoe with this rule the court linning 
him not to bo ia pos.-'oa^ion, di.-mis.^es hia suit cn this ground without any inquiry 
into his tighti-’, he is precluded from 3ub=;equontly suin^j for his ontira cause of aotion.' 


• ♦ rn 


The 


5^hows thai tho priaoipla of tope.aoi voxctlion la made 
iDappUOii .. Id beoauflo of tho tgoordcco of tho faot of posao^sioo at the d&io of 
[179] suit* and tboreloco the o mo la no authority for the plaiatiO, who a; the date of 
his suit knows that no is not in posscs.-uon ued yet omits to seoK that relief. This 
oase Was al-'O followed iu d2o/iua Lul v. titlaso (Cl, but the with the 

greatest po.n.siblo re i-ooc, U very short. In Alibar Khan v. i'urban v7) it is laid down 
that the dismi.-sal ot a suit for a deolaratioo ol title is no bar to a subsequent suit 
for possession. The proposition is laid down as olomentary. iiatn Snigh v 

Wokc/icd to-ts ou the basis that IQ tho former suic the oauee of action for 

the relief of po.ssossiou had notarised, and is. therefore no authority for a oaso in 
whioh at tho institution of the former suit the cause oi action lor possession exists 
Tulai Ram w. Gnwja lUnn (’J) lays down as follows The faot vhtit, at the time 
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'wboD tbc purchaser of certain land:; sued with a view of conStmtug big title to the 
lands unoer bis purchase, fot a decree declaring such title, he was in a poaitioo to 
have sued for possession of the lands was no bar under the provisione of seotion 7 of 
Aot VllI oil8&9, to bis subsequently suing for possession of the same.’ The ra^fo 
occ\dti»dt will ;'.ppear from the following portion of the judgment The lower appeU 
late court consiceted that stetien 7 applies to oases in which the plaintifi omits to seek 
relief in respect of a (ortioc cf his claim, and not to cases In which, although he may 
be entilUd tc oU-iim nicrc than one kind cf relief he ^eeks for the time one remedy 
only. ]n out juugment the lower appellate court has properly interpreted the pro- 
visions oi the eeotion r&facred to. Wo have not now to consider whether the 
plaiotih ought to have obtained a declaratory decree, seeing that be might 
have obtained that relief in an ordinary &uit for possession. We have to deter- 
mine wLetbet in ceeking a declaratory decree to cetablisb bis purohaeedeed and omit* 
ting to sue for poesescion, be can be held to have omitted any poilion of the claim 
ahsing out of the oauso cf action be iheu put in suit. The cause cf action be then 
put in suit did net necessarily involve any breach of the contract to deliver possession. 
The plaintifi might have obtained a deolaratoty decree without entering on the ques- 
tion of porsessioQ. For these reasons wo held that section? is inapplicable . . 

This rule with lefeience to the terms of sroiion 7 of Act Vlli of 1859 is quite oorcect* 
aud the words’ the plaimid might have obtained a deolarat ity d&oreo without entering 
on tbo qiKdtton of poBbe^sioo' may have refeii?nco to the provisions of seotion )5ol 
that Act. rul'.'f however, would be mooriect under section 43 of Act X of 1377i or 

Aoi XLV of 188i2, in both of which the omisf.icn of a ^remedy ' ie placed on the same 
footing as the omissicn of ‘a portion of bi^ claim.' 

** Darho v. Lai (1) .tlso lays down that a suit for a declaration of title does 

not bar a subsequent suit lor possession. The judgment is in the following terms:*— 
Tn 1.^0 far as the appellant now claims po sesr.ion of property to which she formerly 
claimeu a ueclaration of title, wo are ot opinion that tho suit is not clearly barred; she 
is seeking a diOereci relief, and tbo relief she formerly soDghc was refused hor in lea- 
pbot of vhis pioperty on tbo ground that the court ought not to exercise its discretion- 
ary power oi asyarding a declaration of tiUo when relief can be obtained by an 6tdi- 
uuty suit lor posscs.^ioa.’ 

[180] A very important point noti.ioablo in all the cares reviewed is that each 
of them doaU with ^ suit for a declaration of title. None of them touches the eSect 
ofapzeviou- suit t^r a permauout iniunctiou by & pliintiO who is out of poesussion 
on a subsequent suit by him f -r pos^es.-^icn. 

**'ibo plea of explanation 11 may bo di.-'missed in a few words. Tbo relief sought 
in tbo present suit ip dillertut from the one .nought in tbo farmer Huit. That beisg 
the case, the quosiion of oiuitMug .i ground of atviok in tue former suit cannot atiae. 
Besides, joint po: session which is sought in tbo present oaso can in no way be a 
gcourid ot att .ck lor ^btaioing a pormanent injuLOtim. On the analogy of the oas 0 > 
law as to dooluratoi-y decrees, it is. ho vever, contended that a suit for a permanent 
injunction i» no lac uu4uc .cction 4b to;; subsequont suit ijc possession. This 
analogy in the best place Oj.unot hold f^ood, inasuiuch us the fuct.s ace dissimilar- A 
suit lor a oeclui alien o* iitle, as has alr«.ady boon explained, stands on a fcotmg to* 
tally ddloieLl from a lor a purm.viietit injuuction, and the rule applied to n suit 
for dccIaralKn is uc>t applicable to a suit for a peiixancnt injurctiou. Moreover, 
the o.*se-law rog.irdiu..% deoiarat^ ry suits is in dicoot opposition to iho priooiplo which 
is the foundation of tcotion 43. and is not tDoreforc to be oxlendtid to tuiis foe perma- 
nent injuiiCtiuue. So far us 1 am uwaro there b' no authority for the proposition that 
a t^uii b) ar. ewnor out ol pC'Sossion fora permanent iujunotiou against the defeu- 
dact who holds the property in dispute advcieely to him does not bar a subseqa- 
ent ?uit for poseesf'ion oo the Fame cause of motion. Such a suit on principle 
iijUtt bo baicod. 1 have already cxplaicod that erc.'oi: 43 of Act XIV ol 1883 is 
enacter*. in the interest ol the defendant and pr.Leots him from lepoated vexation. 
That Lciiig th. object of tho rule, it la pttfcctly iinroaterial whether the repetition of 
vexation ib lu rc.^pect of a portion of the rcluf or in respect of an entice Cdliof. The 
cu e ot a pi.. mtiQ who omite iho entire rebel lo v.hicb he on a apccit>c oauso of action 
la entitled and bliiita a suit for some relief to which ho on that cause of action is 
not eniillcd ib m no way oistiuguisbablo from the oaso of a plaintiO who omits only 
u portiwu of iho relief. So far uh tbo rep. tilion of vexation is ooucerned, tho former 
case IS wciso than tbc latter. Jn the latter thoro is too oonsolation ol the termina- 
liou of liuliliti lor a poriion of the relief, but thoro is no suoh thing in tho former. 
11 tho omitier of an entiro loUof, to which be, on a spooifio oauso of notion, is enti» 

(1) U879) 1. L. K 3 All. 306. 
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‘ uf?: r;iae°do3*7or ‘ ^ 

plaintiffs would harass innooont defendaafcfl ac nffAn^^ be opstied, aad unsorapaloas 
relief ta which they on a -^peoTfio oaa“ e 

aham reliefs to whloh they^were not eutltled ^ patting forward 

ties it was found that the ff warout' of n " between the par- 

known tohiw when ho iaUifated the previous siSt ^®Thl,°* 

that suit was a pennaaont injunction to whioh he was^nofe en? 

ftotion brought about by dispossassioo. and the entice Tells? ‘ ^ 

was entitled on that oause of aotion was orni-tod hv hi« whioh ho 

facts I hold that hii present suit for r-ses^on fs ba^od bv^he 

sootion 43 is founded. It [181] may be oonteadad thTf ^ P«J0»Ple on whioh 

previous suit was different from the cause of action oau?9 of action in the 

therefore, section i3 has no application Having rei^rd^to 

previous suit that the plaintiff was not in possession and that he ‘^kTfv fh^ 

not in possession, and to the f mbs that in the present s.fif T® knew that he was 

the same cause of action which had ari.sen before the ins^^tutlo®^ 

and that no fresh oause of action, save the former one i<» pposenb suit, 

t.on m bolding that the cause of action in both suits U one and 'the aamo“° ^®'**'*' 
The rulings relied on by the lower annellatA non,*i- ■• 

facts of the ease before me, inasmuch as none of them deals withThfl 
qaent suit for possession after a su-t for permanent iniunofTn^ “ subso- 

lowac appolUle court aud reHora that of the court of fi^rst ia,,tauoa with “*« 

Against this judgment the plaintiff appealed. 

appelfa^t'":--"’'' Muhammad Ishaq), for the 

T present suit is not barred by section 43, Civil ProoedurA 

In the 6rst suit, the plaintiff prayed for an iniunobion and damaBe=^ h!; 
was found nob to ba in possession and was referred to a separate luiV ^Tf 
the suit wore one for declaration only, the oresenfcnif^ 
been barred. He referred to Sitrsitb v. kS ^B%ari Tu t T 
V. B,.laso (2). Akbar Khan y. Turaban (3) TberT is no aUk r 

principle bobweeii the case of a declaration being dismissed or Tsui’” tor 

injunction being dismissed on the same ground. ^ vi » buic lor 

Babu Lalu Mohan Banerji (for Babu Siirendra Nath Sen) • fi 

date that ha brought the first suit, the plaintiff was at any rate i 

whether he had possession. He ought to have claimed ° 

The whele question is whether the suit is or is not on Mia -o 

action. The ruling in U All. was really the fiXto after th: “ 

of the Specific Belief Act. It merely follows Jihn'»ti A 7 ^/i, r-L ^ passing 

Nath GiiucIceibuUu ii). In all those cases the plaintiff s^id^thl’t 
in possession, hut he never said so here. said that he was 

Riciiari-s, C. X, and Banerji, J. :^Xhi<= annAai ^ * 

in which the plaintiff claimed joint possession of a ^ 

a grove. The defence was that the suit was barred^ bv ri82l° 
of Act XIV of 1882, having regard to previous lfbStion hi'®°*^'^^ 
partio-s. The previous litigation consisted of a siiiM “ the 

tiff sued the defendants for a permanent in unetTon re’^“^ 
from interfering with his possession and Ir^nr^ restraining them 

the grove. There was also a claim for damages 

was dismissed on the ground th.,t the plaintiff was not “*°“'^‘°“6d suit 
that neither injunction nor damages could tIieref.,ro u and 

court of first instance dismissed iho“rres;nrsu1t°'"'TK" 

appeal reverse d the oour t^^stjustanoe and held that the sTt wis nob 


(1) fl388) I, L. R. 5 All. 345 

(2) (1992) I. L. R. 14 AlU 512. 


(3) (1903) I. L. R. 31 All 9 

(4) 11832) I. L. R. 8 0.1 819. 
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1911 barred by section 43. The learned Judge of this Court in a very careful 
MOV. 25, and elaborate judgment reversed the court of first appeal and restored 
the decree of the court of first instance. The plaintiff comes now m 

appeal under the Letters Patent. , 

Oi^ ' Section 43 of Act XIV of 1882 is as follows Every suit shall 

84 4. 172=9 include the whole of the claim which the plaintiff is entitled to make m 
A. J. L. Ill respect of the cause of action, but a plaintiff may relinquish any portion 
=13 1.0.184. bring the suit within the jurisdiction of any court. 

It a plaintiff omits to sue in respect of, or intentionally relinquish, any 
portion of his claim, he shall not afterwards sue in respect of the portion 

SO omitfeed or relinquished. 

If ^9 had to decide the question in the absence of authonty, we 
might have some diflRoulty in dissenting from the view taken by our 
learned brother. We think, however, that the axithonties show tha^b for 
a long time it ha<^ been accepted in this Court and tn other High poults 
that the dismi'^cal of ^uit'^ of this nature on the ground that the plaintiff 
i<, not or has not proved that ho is in possession is no bar to a ^^bsequent 
suit for possession- A= early as the year 1879, a Full Bench of this 

Court in the ca^o of Darho v. K^.sTto Rat (1) decided that the dismiss^ 
of a suit for a declaration of title on the ground that the plaintiff 
not in possession, was no bar to a subsequent suit for posses- 
sion Tt is true that the decision in that case was under section 7 of 
Act VTIl of 1859. and it is al'^o true that the judgment in that 
ri 83 l oa'^o i<= a verv short one. The same question arose in Sar.<!«it v. 
Ktini n^hari Lai {2V Tn that case the majority of a court consisting of 
Mr .Tustice Straight. Mr. Tu«=*iic 0 Or.-DFiRr.n, Mr. Justice Brophurst 
and Mr Tustice TVRRRtiL, decided the same way. namely, that the suit 
was not barrerl. That also was a decision under section 7 of Act VTTT of 
1859 Tn this ca'^e Sir Bob-ERT StH-ART, C. .T ; who wa*^ a party to the 
previous Jooi^ipn in Vnrho v. K-^ho Tlai, fli<i<;snte4. Acaiu in bha ca«e of 
llohan Lall v. Bila<<o (31 a Bench of this Court cops,.;t,na of Edge. C. J. 
and Bdair .T decided that the dismissal of a suit tor a declaration of title 
on the «round that the plaintiff was not in possession was no bar to a sub- 
soouent"suit for possession. The learned .Tiidges followed .Tihuntt Nath 
Khan V Shih Nath Chnkerbuttv (4l. The decision of this Court in Varbo 
Knho Tlai (ll does not appear to have been cited to the Court in that 
case These ca'es clearlv show that it has boon the well-established prao- 
tioe of this Court not to dismiss a suit for possession merely on the ground 
that a provioiis suit had been brought for a declaration of title and dis- 
missed on the ground of the plaintiff not being in possession. In the pre- 
sent ease the previous suit was a suit tor an miunotion, and it was dismiss- 
ed on the ground that the plaintiff was not in possession. In our opinion 
no distinction in principle can he drawn between the dismissa of a suit 

for a declaration of title on the ground that the plaintiff was not in posses 

of a suit for an inpinct’on ou the ^ame grounfl. 

Following the rulings and estahlis^d practice of this Court we thoik that 
the anneal ought to be allowea. We accoraingly allow the appeal, set} 
a^ifle the decree of this Court, and restore the decree of the lower appellate 

court with costs. 

■ Appsal allowed. 


i\) (18791 1. li R. Q All. '858. 
(J) {l'B83) I- L. B. 5 All. 845. 


(81 (lft92Vl. fj.'R. U All. 512, 
(4) (1882) I. r^. B.?8 Oal. 819 
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89 A. 189 (=8 A. h. J. 1329=18 I. 0. 189.) 

[184] APPELLATE CIVIL. 

Before Mr. Justice Karamai Husain and Mr. Justice Ghamier. 


Tara Ohakd Mukerji {Plaintiff) v. Apzal Beg and others 

[Defendants).'*' 

[29fch November, 1911.] 

Ad No. VIJ of 1870* Oowt "Feet Act schedule II. article 17 [vi).^Court fee payable on 
plaint^Suit by plaintiff in joint possession to have share partitimedr^Fixed fee 
im rupees- 

In a suit for partition, where the plaintiS alleges that he is in posseaaion and 
merely claims partition of the property and separate poasession of his share, a 
court fee stamp of 10 rupees is saffloieat. Reoti v. Lachhman (1), Wali-ullah v. 
Durga Prasad (2) and Bidhata Rai v. Ram Chariier Rai (3) followed. 

[Pol: 43 Mad. M. ti. J. 92=1920 M. W. N. 124=56 1. 0. 517; Ref: 81 I. O. 648* 

81 1. 0. 1052=9 Pat. 618; Contra : 73 I. G. 788.] 


The facts of this case were as follows : — 

The plaintiff sued for partition of a house in which his share was 
three-fourths and the defendants' one fourth. The plaintiff alleged that 
he was in joint possession with the defendants. The prayer was that 
partition be made by metes and bounds and possession be given to the 
plaintiff according to his share mentioned. The court fee paid was Rs. 10. 
The lower court was of opinion that an ad valorem fee was needed, and! 
after giving time for the payment of the balance, which was not paid, 
dismissed the suit. The plaintiff appealed. 

Dr. Satish Chanira Banerfi* for the appellant : — 

The plaintiff’s allegation is that he is in joint possession. The suit 
falls under article 17 (vi) of the second schedule of the Court Fees Act. 
I rely on the case of Reoti v. Lachhman (11, which followed the oases of 
Kirty Churn Milter v. Aunalh Nath Deh (4) and Mohendro Chandra Qan- 
guli V. Ashutosh Ganguli (5). It is by the allegations in the plaint that 
the court fee is to be determined. The latest case is that of Bidhata Rai 
V. Ram Chariier Rai (3). The lower court has relied on the ruling in 
Wali-ullah v. Durga Prasad (2). but that ruling is not at all against me. 

Maulvi Muhammad Ishaq, for the respoudents 

I rely on the oases of Reference under Court Fees Act, section 5 (6) 
and Balvant Ganesh v. Nana Chintamon (7). 

Karamat Husain and Chamier. JJ.— This was a suit bv the 
appellant for partition of a house and its appurtenances in [185] 
Debra Dun. The appellant paid a court fee stamp of Rs. iQ on 
his plaint under the Court Fees Act. schedule 11, article 17 (vi). The 
respondents pleaded that the court fee paid was insufficient. They 
contended that it should be calculated on the value of the property The 
court below acceded to this contention and appointed a commissioner to 
inquire into the value of the property. The commissioner reported that 
the value of the whole property was Rs. 92.000 and that the value of the 
plaintiff’s share therein was R^. 16.500. The court then held that the 
plaint should have borne a court fee stamp of R<5. 57 and called on the 


• First Appeal No 284 of 1910. from a decree of 
of Debra Due, dated tho 24th of May, 1910. 


H. A. Lomaa, Subordinate 


(1) Weekly Notea. 1900. p. 90. 

(2) (19061 I. Tj. B. 29 All. 840. 

(3) (1907) 12 C. W.*N. 37. 

(4) (1882) I. L. B. 8 Cal .757, 


(5) (IMS) I. Tj. R. 20 Cal 762 

(6) (1694) 4 M Jj. 3. HO 

(7) (1893) I. li. R. 18 Bom. 20! 
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appellant to make good the dehcienoy. The appellant having declined to 
do sOt the ooart dismissed the suit. Se7eral decisions were cited in the 
court below. We think that it is unnecessary to set them out here. 

In the ca<5e of ReoH v. Lachhman (1) this Court, following decisions 
of the Calcutta High Court, held that a plaint in which the plaintiff being 
jointly in possession with the defendant of property prayed that the plain- 
tiff’s share might be partitioned was sufficiently stamped with a Court fee 
stamp of Bs. 10. To the same effect is the decision of this Court in 
Wali-uUah v. Durga Prasad (2). These decisions are supported by a recent 
decision of the Calcutta High Court in Bidhata Rai v. Ram Chariter Rai 
(3). In all these cases it has been held that where the plaintiff, as in 
the present case, alleges that he is in possession and merely claims parti- 
tion of the property and separate possession of his share, a court fee stamp 
of B^:. 10 is sufficient. But where the plaintiff is out of possession and 
claims possession and partition, then he must pay a court fee calculated 
on the value of the share claimed by him. The decision of the court 
below is, in our opinion, erroneous. We allow the appeal and remand the 
case with directions that it be re-admitted on the file of pending oases and 
disposed of according to law. 

Appeal decreed. — Catt^se remanded. 


34 A. 186 (=9 A. L. J. 19=13 I. C. 134). 

[186] APPBLtiATB CIVIL. 

Before Mr. Justice Tudball and Mr. Justice Chamier. 

ISHAR Das and others {Auction purchasers) Asaf Ali Khan 

AND OTHERS {Decree-holders).* 

[5th December, 1911.] 

Civil Procedure Code (19081, order XXI, rule Execution of decree— Property sold by 
judgment-debtor to n third person after execution sale— Judgment-debtor not compe- 
tent to apply to have auction sale set aside. 

Where a judgment-debtor, after the sale in execution of bis immovable pr.- 
perty, sold suoh property to a third party, it was held that the judgment-debtor 
wiR not competent thereafter to apply under order XXI, rule 89, of the Oode of 
Civil Procedure. 1903, to have the execution sale set aside. Debi Prasad Pandit 

V. Afwftummad Unis ira6» (4) approved. 

[Appr: 38 Mad. 775: Fol: 40 Bom. 557=37 I. C. 211; Ref: 4 Pat. L. J. 940=61 I. C. 
873- 25 M L T 182- 0 I# W 347 = 1919 M. W. N. 407=42 Mad. 503; 52 I. O- 
331=42 All. 7; Nob fol; 63 I. C 937 -r40 M. L. J. 497=13 L. W. 490=1921 M. 

W. N. 27-2 = 44 Mad. 554 (P. B.); Ref: 68 I. C. 289=26 G. W. N. 149=49 Oal. 

451; 74 1. C. 778=21 A. L. J. 313=45 All. 425 (P. B ).] 

In this case certain immovable property was sold at auction in exe- 
cution of a decree on the 21st of August, 1910. On the 20bh of Septem- 
ber, 1910, the judgment-debtor paid into the treasury the sum requisite 
under order XXI, rule 89, of the Code of Civil Procedure, 1908, the court 
being closed on that date, and, on the 5th of Ootober, when the court 
reopened, applied to have the sale set aside. Subsequently to the auction 
sale, but prior to the 20th of September, the judgment-debtor had sold 

•First Appeal No. 33 of iGll from an order of Banke Behari Lai, Subordinate 
Judge of Aligarh, dated the 23rd of January, 1911. 

( 1 ) Weekly Notes, 1900, p. 90. (3) (1907) 12 C. W. N. 37. 

( n a90 .) I. L. B. 20 All. 940. (4) (1910) 14 Oudb Cases, 83. 
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all his interesb in the property in question, and bis application was opposed 
by the auction purchaser mainly on the ground that after having divested 
himself of all interest in the property the judgment^dehtor was not com- 
petent to apply under order XXI. rule 89. The court cf first instance 
allowed the judgment-debtor’s application. The auction purchaser there- 
upon appealed to the High Court. 

Mr. W. K. Porter (with him Munshi Gulzari hal), for the appellants. 

Mr. B. E. O'Gonor and Mr. Ahdiii Raoof, for the respondents. 

Tudball, J. —This appeal arises out of a sale of immovable property 
in execution of a decree. The property was sold on the ‘Alst of August, 
1910. 

On the 20th of September, 1910, the judgment-debtor, who is the 
respondent in this appeal, paid into the Treasury the amount which was 
necessary under order XXl, rule 89, to enable him to Cl have the sale 
set aside. On this date the court was closed and it did not re-open until 
the 5th of October, 1910. 

It is an admitted fact that subsequently to. the auction sale and prior 
to the 20th of September, 1910, the judgment-debtor transferred by sale 
all his interest in the property to a third party, so that on the latter date 
he could no longer be said to be the owner of the property. On the 6th 
of October, he applied to the court to set aside the sale under order XXl, 
rule 89. 

To this the auction purchaser, who was not the decree-holder, object- 
ed. Several points were raised by these objections, the chief one being 
that as the judgment-debtor had parted with his interest in the property 
by sale to a third party, prior to bis application but subsequently to the 
sale, he was no longer qualihed to apply under order XXl, rule 89. The 
lower court decided all the questions in favour of the judgment-debtor, 
hence this appeal by the auction purchaser, who raises for decision the 
same points which were before the lower court, the chief one being that 
mentioned above. 

In my opinion the decision of the lower court on this, the chief point, 
is wrong. Under order XXl, rule 89, “ any person, either owning the 
property or bolding an interest therein by virtue of a title acquired before 
such sale ” may apply to have the sale set aside. This language clearly 
precludes the transferee from the judgment-debtor in the present case 
from makiug any such application. Does the fact that the judgment- 
debtor has parted, by sale, with the whole of his interest, after the 
auction sale, also preclude him from making the application ? The lower 
court has held (and the same argument has been pressed upon us in this 
Court) that after the auction sale and until it is set aside, no interest is 
left to the judgment-debtor capable of transfer, and hence the sale by him 
in this case is virtually a nullity and he therefore remains in the 
same position as on the date of the auction sale. With this I cannot 
agree. Until the auction sale is confirmed the judgment-debtor has a very 
substantial interest in the property. He still retains a right either to 
recover his property under order XXI, rule 89, or to have the sale set 
aside on the ground of irregularity or fraud (order XXl, rule 90) ; even 
[188] though the title may vest in the auction purchaser from the date 
of the sale when once the sale has become absolute. 

The rule in order XXI is a special indulgence to a judgment-debtor 
or any person holding an interest in the property at the date of the sale. 
It gives them a last chance of saving the property /orJftemselve.«. It was 
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Deo. 5. property might be sold privatelv affear . ^ the 
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=131.0 134 “ j: “ * f t u**® lidgmenti-debtior a(ter the sale in 
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ease wal" mlrl® "“y ‘^e private sale in the present 

■‘ owner of the property’ ■■ in sit^thereS the 

fV.A present applioation would, it seems to me, be to defeat 

EE' ri-rr- - =PF~ s- 

rulinTin i.ft. p Pjeoludes from making the applioation. The 

^ir ^ ^ Prasad Pandit v. Muhammad Unis Arahi (1) is the only 
direct decision on the point which has been laid before the^ Court With 

that decision I am in full agreement and would hold that the judgment- 
debtor by denuding himself of all his interest by sale to a thirl party 

tah- ® person owning the property 

to decide the minor points which arise in the case. I would allow the 

appeal and set aside the order of the court below. 

order^'x^f Rq^*’ ““““Ur. I think that there can be no doubt that 

rLfc intended to give persons owning or holding inte- 

of fv'“ property the subject of an execution sale a last ohanoe 

of saving the p.operty. But the words " owning such property or holding 
an interest therein evidently refer only to persons who own the proper- 

tL°Inn?^.l“r h“ therein at the date of the applioation. and whether 
n«^v hA owner of or only the holder of an interest in the pro- 

L /read ^hp ^ f*” ^OQU'rod bis title before the execution sale. 

/ “®‘‘*^®r the owner nor the holder of an interest who 

sale f acquired title since the 

efsed I Ti^at was the view taken in the Oudh ease 

cited. 1 agree that the appeal should be allowed. 

By the Codet.— T he appeal is allowed. The order of the Court 
firm^ favour of the appellants will stand con- 

Appeal allowed. 


(1) (1910) 14 Oudh Cases. 83. 
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APPELtiATK OIVIL. 

Before Sir Henry Riohards, Knight^ Chief Justice, and Mr. Justice Banerji. 


Ohhittar Kunwar {Plaintif) v. Gaur Kdnwar (Defendant).* 

[I8tih Ddoember, 1911.] 


Hindu law — Hindu widow ^Co-widow — Partition — Bight to partition whenjoint en- 
joyment impossible- 

AUhougti Hindu widows taking a joint interest in the inheritanoe of their 
husband have no right to enforoe an absolute partition of the joint estate be- 
tween them, yet where the widows oannot go on peaoeably in the enjoyment of 
the property, they can by mutual agreement or otherwise separately hold the 
property, although they have no right to partition in the proper sense of the 
term, and the share of one will go by right of survivorship to the other not- 
withstanding the separation. Gujapatht jVticimani v. Qajapathi Radhamani 
<lj, Kathaperumal v. Venkabai (2j and Bhagwandeen Doobey v. Myna Baee 13) 
referred to. 


The facts of this case were as follows : — 

One Madan Mohan Lai, a Kurmi, died leaving two widows — Gaura 
Kuar and Chitbar Kuar. The latter had a daughter by him ; while the 
former was childless. Gaura applied to the Revenue Court for partition 
of her share. The plaintiff objected £l90J and was referred to the Civil 
Court. She accordingly brought the present suit for a declaration that 
according to a custom prevailing in the family, a childless widow was only 
entitled to maintenance and was not entitled to partition, and also that 
under the general law a Hindu widow cannot claim partition from her co- 
widow. The lower court found that the custom was not established. It 
held further that a co-widow was entitled to have her share partitioned 
without prejudice to the right of survivorship of the other widow and 
dismissed the suit. The plaintiff appealed to the High Court. 

Habu Jogtndro Nath Chaudhri, for the appellant, submitted that on 
a proper interpretation of the wajib-ul-arzes and consideration of the 
evidence, the custom set up had been proved. He further submitted that 
one of the co-widows who were in possession of property could not apply 
for partition, inasmuch as the other co-widow was entitled together share 
by right of survivorship. He relied on Kathaperumal v. Venkabai (2) and 
Qajapathi Nilamam v. Qajapathi Radhamani (4). A oo-widow oannot 
compel partitition, but she may enjoy it under a mutual arrangement; 
Bhugwandeen Doobey v. Myna Baee (6), Mayne s Hindu Law. seventh 
edition, paiagraph 554. page 752. 

The Hon'ble Pandit Sundar Lai (with him Babu Lalit Mohan 
Banerji), for the respondent, was not called upon. 

Richards, C. J., and Banehji, J,— ~Xhe appellant, who is one of the 
two widows of one Madan Mohan Lai, brought the suit out of which this 
appeal has arisen against the other widow of the aforesaid deceased, for a 
declaration that the defendant, being childless, was only entitled to 
maintenance and had no right to have the zamindari villages belonging 
to her deceased husband, partitioned between the two widows. It appears 
that Madan Mohan Lai died sometime in the year 1909, leaving two 
widows, who are the parties to this suit. The plaintiff has a daughter but 
the defend ant has no issue. The n ames of both the widows were entered 


• First Appeal No. 236 of 1910 from a decree of Srish Chandra 
Judge of Bareilly, dated the let of July. 1910. 
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in the revenue records. The defendant applied to the Bevenue Court for 

partition of a half share. The plaintiff objected and was referred bo the 

uivil Court, Thereupon [191] she instituted the present suit. She pub 

forward her claim on two grounds ; first, that under a custom prevailing 

among kurmis, to which caste the parties belong, a childless widow only 

I o* *^e<5eives maintenance and has no right to the estate of her husband ; and 

A L J I5b the general Hindu law a widow cannot claim a 

' ’ ’ ’ partition. 


APFBIiIiATB 

Oivili. 


The court below has dismissed the plaintiff's claim, being of opinion 

that the custom alleged had not been proved and that as both the widows 
inherited the property of their husband, they were entitled to joint 
enjoyment of the property and to divide it between themselves for the 
purpose of such enjoyment. 

The plaintiff has preferred this appeal, and her first contention is 
that the custom alleged by her is proved. We are of opinion that this 
contention has no force. A number of witnesses were examined, who 
spoke generally as to the existence of the alleged custom, but with the 
exception of one witness none of the others was able to refer to any 
instance in which a childless widow was excluded by another having a 
female child. The only instance which was referred to was that of 
Hari ; but one instance does not establish a custom. The wajib-ul- 
arzes of some of the villages were referred bo. Some of these wajib-ul- 
arzes are declarations made by a single owner; and even according bo those 
wajib-ul-arzes, it is manifest that where a widow has a male child, that 
male child excludes the widow and the childless widow has only a right 
to receive maintenance from the son. In the original wajib-ul-arzcs the 
vernacular word used is aulad (issue), bub judging by the context it is 
manifest that this word was meant to apply to male issue only. 

The next contention on behalf of the appellant is that under the 
Hindu law a widow is not entitled bo claim partition. We wore referred 
to the following case'^, namely, Gajapathi Nilamani v. Gajapathi Badha- 
mam (1), Kathaperumal v. Venkabai (2) and Bkugtoandeen Doobey v. 
Myna Baee (3). In the case first mentioned, their Lordships, no 
doubt, observe that " widows taking a joint interest in the inheritance 
of their husbands have no right to enforce an absolute partition of the 
[192] joint estate between them." Bub their Lordships further held that 
where the widows could nob go on peaceably in the joint enjoyment of 
the property, they could by mutual agreement or otherwise separately hold 
the property, although they had no right to partition in the proper sense 
of the berm, and that the share of one would go by right of survivorship 
bo the other, notwithstanding the separation. In the case before us, the 
two widows, although entitled to enjoy the property, appear to be unable 
to do so peacefully unless they divide it ; in fact the plaintiff in this suit 
has tried bo exclude the defendant altogether from the whole of the pro- 
perty left by her husband, admitting her only to a bare right to main- 
tenance, That being so, we are enable to hold that the defendant has no 
right to apply for a partition sncb as would unable her bo enjoy her share 
of the property of her husband for her life. Such a partition would in no 
way affect the plaintiff’s right of survivorship in the event of her surviving 
the defendant. 

The appeal therefore fails and is dismissed with costs. 

Appeal dismissed, 


(1) (1877) I. L. R. 1 Mad. 290. 
(3) (I860) I. L. B. 2 Mad. 19i. 
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34 A. 192 (=9 A. L. J. 97=13 Cr. L. J. 122=13 I. C. 778), 

KEVISIONAL CRIMINAL. 

Btf/ore Sir Henty Richards, Knight, Chiff Justice, and Mr. Justice Banerji, 

EMPEaOR V. BALMAK.UND.* 

[19feh Deoomber, 1911.] 

Act No. II of 1899 (Indian Stamp Acl), section 65— Recetpf— .tfowei/ remitted by postal 
money order and receipt signed on post office form^Fnrther receipt not exigtbl*^ from 

payee. 

Wheto moDdy is ismittsd by postal mousy oidec and the payee has signed the 
leoeipt in duplioate on the post office form he cannot legally be compelled to 
give a farther receipt to the payer, and his tefasal to do so will not render him 
liable under eeotion 65 of the Indian Stamp Act. 1899. 

The facts of this case were as follows : — 

One Gobbing sent a postal D3on0y order for Rs. 31 from Mokamah to 
Balmakund at Allahabad, in part payment of a particular debt. Balmukund 
signed the usual receipts on the money order form ; and the receipt intend- 
ed for the remitter was sent in due course by the post office to Gobbing and 
received by him. He thereafter demanded from Balmakund a duly stamped 
receipt [193] which should mention bhab the payment was received on 
account of a certain specified debt. Balmakund refused to give this further 
receipt. Gobbing thereupon complained to the Collector, who sanctioned 
the prosecution of Balmakund under section 65 of the Stamp Act. The 
prosecution resulted in a conviction and a sentence of Rs. 50 fine, which 
were upheld by the Sessions Judge in revision. Balmakund thereupon 
applied in revision bo the High Court. 

Munshi Qulzari Lai, for the applicant : — 

The money order receipt is a good and sufficient receipt, and it was 
nob incumbent upon the applicant to give another receipt. The definition 
of “ receipt " contained in section 2, clause (23) of the Stamp Act, does 
nob make it necessary in a receipt bo say on what account the money has 
been received ; it is enough if it is an acknowledgment of payment. A 
receipt need not be addressed to any particular person. The money order 
receipt is an acknowledgment of payment of the sum “ specified on the 
reverse.” The name of the payer and the amount are both “ specified on 
the reverse.” The receipt is therefore, a complete and sufficient receipt. 
The question remains whether it is a good receipt; it is, because by 
Government notification a money order receipt is exempt from stamp duty. 
If a stamp of one anna were pub on the money order receipt there could be 
no question that it would be a *' duly stamped receipt " within the mean- 
ing of section 30 of the Stamp Act, and that no second receipt could be 
demanded. The stamp was not pub on it as the necessity for it was ob- 
viated by the Notification. There are other cases of exemption, for exam- 
ple, a receipt for a barrister's fee. If a banister gives an unstamped 
receipt for his lee, a second ” duly stamped receipt ” cannot be demanded 
from him. Strictly speaking, the money was actually paid by the post 
office to the applicant, and it was the post office alone who could demand 
a receipt. As a matter of fact, two receipts were giveo. 

The Government Advocate (Mr. A E. Ryves), for the Crown : — 

Mr. Gobbing had several accounts with Balmakund. The money 
which he sent was in respect of one particular account which he 

‘Criminal Revision No, 38S ol 1911 from an order of 0. Rustamii, Esq., Sessions 
Judge oi Allahabad, dated the 14th of January, 1911. 
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OBIMINAD. suffioienft receipt; as it does nnh mflnfinti t ^ ,* 

the money is paid. To hoM ^Lll ,®. , aoooant on which 

84 A, 192=9 inconvenience. The mnnAv herwise would lead to great oonfusiou and 
A t*. J. 97= take the place of a rnn • hu receipt is not intended to constitute or 

778. that the money entrusted bv ^nS^ remiMsr 

The post office acts merely as\n “sent Tho^ ^'^■ 

not be oalled a “dulv stamncd" ™°“®y or^s'’ reoaipt can- 

for it is not •■stampJd”\t al/ The 

tine monev on^ArV-aA^- u t' object of the Government in ezemp* 

sity of an ®Lufrv in aL^I" <^^0 neces- 

ment wasw?thonfc«on.^^^^^ by the post office as to whether the pay- 

Hichards P T 1 oa^e under any other exemption or not. 

The facts are undismifiA^ ANerji, J. This is an application in revision, 

order for Rs 34 tn fViA ven?" simple. One Mr. Gotting sent a money 

Rs 34 shonld an * ®Pphoant Balmakund. Qotfcing intended that the 
34 shonld go in part payment of a certain debt due on a bond The 

Z uLrrwlr^'siV ed ^ WIO. by Balmakund whoMn 

the post <3tip)icat0 receipt and delivered the same to 

the post office official. One receipt is in the following form 

AOKNOWIiEdOMENT. 

remiUe^!*'® " * «oo[pt which will be refcatnea by the poet office to the 


1910, Bignatare fin ink) of payee, or thumb impreaaion of payee if 


cpecifica o°n tSr'ratfrsc‘° “'”’*5' ^o. 8438, for the cum 

*‘Date 

illiterate.'* 

The reverse side is in the following form ; 

On posT.xL Service. 

Amount of order fin figureaV— Ra. 34-0-0. 

Name of remitter — Mr. A_ W. GoUing. 

Address — Looomotive Department. 

Stamp of the ofiBoe of issue. — Mokamab, Patna.*' 

The other receipt is in the following form ; — 

Beoeived payment of the sum epeoified on the reverse, 
ifl illit6?“te°'* Signctaro '(in ink) olpayea or thumb impression if payee 


4i 


4a 


ac 


ti 


C195] “Paid by me Ra As....... 

Signature and designation of official who paid the amount." 

On the reverse are the particulars of the amount of the order in 
words, the name and address of the payee in foil. This latter receipt is 
kept by the post office officials. Mr. Getting, for reasons of his own, 
iprobably becanse he was anxious to have a receipt which would show on 
the face of It an acknowledgment from Balmakund of part pavment of 
the p^hioular debt which be intended in part to discharge) demanded 
from Balmakund a duly stamped receipt. Balmakund refused contending 
that receipt which he had given when he received the money order 
was sufficient L«fcer on, on the 30th of October. 1910. however. Balma- 
kund did send a stamped receipt but more or less under protest, still con- 
tending that the receipt which he had signed *was sufficient compliance 
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wikh the law. Subsequently sanotion was obtained for the prosecution of 
Balmakund under section 65 of the Stamp Act. It was probably due to 
apprehension of such prosecution that Balmakund signed the stamped 
receipt to which we have ju^t now referred. The result of the prosecution 
was that Balmakund was fined 60, An application was made to the 
Sessions Judge in revision which application, however, was refused. Hence 
the present application to this Court. 

It is contended on behalf of the applicant that under the circum- 
stances the conviction is illegal. Mr. Ryves, on behalf of the prosecution, 
admits that the punishment is somewhat severe, but contends that the 
conviction was quite legal, and that an offence was committed under the 
Stamp Act. The question for us to decide is whether or not the convic- 
tion is legal. Section 63 of the Stamp Act provides that any person who, 
being required under section 30 to give a receipt, refuses or neglects to 
give the same, shall be liable to a fine which may extend to Rs. 100. 
Section 30 is as follows;— ** Any person receiving any money exceeding 
Rs. 90 in amount, or anv bill of exchange, cheque or promissory note, for 
an amount exceeding Rs. 20, or receiving in satisfaction of a debt any 
movable property exceeding Rs. 20 in value, shall, on demand bv the per- 
son paying or delivering such money, bill, cheque, note or property, give a 
duly stamped receipt for the same. It is clear that had Mr Getting made the 
payment himself or through an agent he would have been entitled to get a 
receipt [196] for the amount of money which he paid and that such receipt 
should be duly stamped. It is also clear that under such circumstances 
Balmakund would have been liable to a conviction if be refused to give such 
duly stamped receipt. The money, however, was remitted through the post 
office in the manner to which we have already referred. Section 9 of the 
Stamp Act provides that the Governor General in Council may by rule or 
order published in the “ Gazette of India” reduce or rem’t certain duties, 
including the duty payable upon certain instruments. By Notification No. 
735 S. R. dated the 17th of February, 1899, the Governor General in 
Council, in the exercise of the powers conferred by the aforecaid section, 
remitted the duties chargeable on certain instruments which are specified 
at the foot of the order. No 30 is “Reneipt endor^^ed hv the payee on a 
postal money order.** It would thus appear that Balmakund gave a rece pt 
in duplicate to the po^'t office authorities, acknowledging the receipt of the 
money which Mr. Getting had sent, and that that receipt is expressly 
exempted from duty by an order of the Governor General in Council duly 
made in exerci^^e of the powers conferred by the Stamp Act itself. The 
actual person who made the payment was not Mr. Gotting. It was the 
post office official. This official got, as he was entitled to get a receipt in 
duplicate, and the post office regulation provided that the duplicate was 
to be given by the post office authorities to Mr. Gotting. If ib can be 
said that the money was paid by Getting at all, it can only be upon the 
ground that the post office official was the agent of Getting. It seemed to 
us most unreasonable that a person who receives money from an agent 
and gives a valid receipt to such agent, should be required to give another 
receipt to the principal. Had the money been sent by the hand of an 
ordinary agent in'^tead of throv.gh the po t office it could not. we think be 
argued for one moment that the agent would he crt'flcd to Tpceivc a duly 
stamped receipt, and that bis principal would be entitled to receive a 
second duly stamped receipt. What reasonable object could be gamed 
by the giving of a second receipt in the present case ? Section 30 
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doe*? nob require a person receiving money to speoUy the parbioular 
purpose for which bhe money was paid. He is only required to 
give a receipt for the sum paid. Under these oiroumsbanoes we think 
[i97J that Halmakund ought not to have been oonviobed under aeotion 66 
for having refused to give a second receipt to Gotting. We accordingly 
allow the application, sett aside the conviction and saatcnoe, and direct 
that the fine, if paid> be refunded. 


Conviction set aside. 


34 A. 197 (=9 A. L. J. 124=13 I. C. 28 4=13 Cp. L. J. 440). 

revisionaij civil. 

Before Mr. Justice Karamat Husain and Mr. Justice Ohamier. 


Ajudhia Prasad {Applicant) v. Ram Lad and another {Opposite 

parties).* 

[20th December, 1911.] 

Criminal Procedure Code, section 195 (7). dawes (a). (6) and {c)^Sanction to provcuU 

-r^ancUon refu^ed^Furthcr application— *‘Cas6’'^**Principal court of original 
juri^dtctton." j 'a 

In a suit for arrears of rent exceediog Rs. 100, a decree Wis passed in favour 
of the appellant. Id courae of execution pc oeedinga the respondents made cer- 
tain statements which, aocording to the appellant, were fake. The appellant 
ap^ied for sanction to prosecute them under section i‘J5, clause 17) of the Code 
of Criminal Procedure. The sanction was refused by the Assistant Collector. 

Held on application made to the District Judge to grant e-nobion, that no 
such application lay. Ibe “case" in connection with which an ofience was 
alleged to have been committed w^s the proceedings in execution, from which 
no appeal lay, and the District Judge was not in relation to such proceedings 
the *'priLoipal court of original juriediotion." 

[Dies: 36 I. c. 878=18 Cr. L. J. 46 ; Fol: 1 R»t. D. J. 206=36 I. C. 320, 2 Pat, It. J. 1: 
39 All. 657=42 I. 0. '67; Ref: 45 Cal. ^ 36=44 I. C. 177; 1919 Pat. 3i9=52 1. 0. 
19.J=4 P. L. J, 609=20 Cr. L. J. 577.] 


The facts of this ca^e are thus stated in the following order of 
TcdbalIj, j. referring the cft^ie to a Bench of two Judges : 


• t/n 


rhe facts of this oiso ute briefly as follows:— A suit (or arrears of rent was 
brought in iho court of an Assist. nt Collector of the first class, lor a sum of over one 
huodcad cu'^oes. It w.s decreed, and the decree-holder subsequently brought the 
decree into execution. In the course of the execution proceedings two etatomools 
were made by the opp site parties which the pro-cat applicant deems to be false, 
lie applied to the court of the Assistant Collector for sanction. That officer refused 
Thereupon the proaent a|-pllc.^at went to the District Judge to have the order 
refusing sanction set aside. The District Judge held that be had no luriadiotion 
in the matter and that oliu.;olc) of sub - ection 7 of section 196 of the Code of 
Criminal Pfocodure applied to the m.^tter, as there is no appeal in execution pro- 
coodmgs IQ the Hevenuo Court. He hold that, as a Diatrict Judge, he was not the 
pnooipal court of original jurirdiction within the meaning of clause (c). aub-eeo- 
tiop7. Tuc appho.vnt b..s come hero in revision an 1 pleads that the District 
Jud^e has refu ed to exorcise jurisdiction which the law has given him. On 
behalf of the oppoiito parties it wie pleaded that in all o isos in which no appeal 
lies, in O der co .lud out which is the pvincipal o^urt of oriKinal juriadiotioa 
wiibintbo moauiogof this cliuso. one must look to the nature of the ca^e. H 
it IS a or, min. 1 case m which no appeal 1. s. then the principal court of original 
111.83 jurisdicuon w.l be the prmcp .l court cf original or.m.ual jurii-diotion. If it 
IS a suit in a Ikyonuo Court, whore no appeal lies, the principal court of original juris- 
dioMon Within the mo icing of this clause will bo the principal original court of re- 
vonue junsuictiou. My atccntion^has been dr .wn by tho applicant to a ruling of this 

• Civil Rovieion No. 37 of 1911. 
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Court in Waair v. Hub Lai (i). Aa I have personally aome 

the Qorreobaeaa of that dooiaion, and as the present aspect of the case does 
have been placed before thitooact. 1 thinU it would ba better to cefoc this 
bench of two Judges. I order accordingly.** 


doubt as to 
not seem to 
matter to a 


On the ease coming up for hearing before a beaoh of two Judges, 

Mr. A. S. C. Sattiilton, for the applicant : — - 

The District Judge was wrong m refusing to exercise jurisdiction. As 
the suit was one for arrears of rent, an appeal would lie to the District 
Judge under section 177 of the Tenancy Act, and therefore, under sec- 
tion 195 (7), sub-clause {b) of the Code of Criminal Procedure the applicant 
was right in applying to the District Judge against the order of the Assis- 
tant Collector refusing sanction. If the particular proceedings are consi- 
dered, and if it be held that no appeal would lie from an order passed by a 
Revenue court in execution proceedings, then the case would be governed 
by clause (c) of section 195 (7). and the District Judge would be the principal 
court of original jurisdiction. In either case, therefore, whether sub-clause 
(6) or sub-clause (c) applied, the District Judge was the proper court which 
could exercise jurisdiction. 


Babu Piari Lai Benerji (for Pandit Uma Shankar Bajpai), tor the 
opposite party : — 

Neither clause (6) nor clause (c) would give jurisdiction to the District 
Judge. The words “nature of the case” used in clause mean "nature 
of the case pending” which in the prescno mstauce was an "execution 
case." The word ‘case’ does not mean ‘suit,’ and it would nob be proper 
to refer back to the original suit or to consider what its nature was The 
proceedings which were pending constituted the ’case.’ and it was the 
nature of these proceedings which had to be looked to. The ohenoe 
was alleged to have been committed nob in connection with the suit 
bub in connection with the execution ca^e. If m all cases a reference 
to the nature of the suit were made, various anomalies would fl99j 
result. For example, under section 171 an Assistant Collector ol the 
second class, is empowered to dispose of all execution applications 
notwithstanding that the suit might have been dtoiUoU by an Assistant 
Collector, of the first class, and all orders passed in execution by the 
Assistant Collector, of the second class, are appealable under sec- 
tion 176 to the Collector, lb would be a grave anomaly to let the Collector 
hear an appeal from an order in execution proceedings and to lob the 
District Judge hear an appeal from an order granting or refusing sanction 
in respect of an ofience committed in connection with the execution 

application, and that would be the result it ' nature ot the case * meant 
‘ nature of the original suit.’ Clause (c) deals with oa.es whore no anneaK 
he. This might mean either (1) where no appeals lie from the decision of 
the particular tribunal having regard to the uousbitution of the tribunal or 
(2) where no appeals he from the particular decision having reiiard to thn 
nature of the particular case. In the present case it is iramabenal whmh 
of the two meaniogs .s given to tho clause. The clause goes on to ^ay 
that appeal in sanction mabtors shall bo deemed bo lie ordmaniv fh 
principal Court of original jurisdiciion. These words do not al 
mean principal civil Court of or.g.nal juris hcuou. The urinoumi ... . 
original jurisdiction would be the Distnct J udge, the CoxicLir 
District Magistrate according as tne ca.e wus a civil, lovcnue or 
oase^In the pre sent case, as sanction was reiu^ea by a RoveniiH i 

tlW) I. L. B. 31 AihaTB; ' 
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the principal oourb of original jurisdiotion would be the court of the 
Oolleotor. 

Mr. A, H, C. Bamiltow^ was heard in reply, 

Chamier, J, — A suit for arrears of rent exceeding Rs. 100, was 
brought^ m the Court ot an Assistant Collector of the first class and was 
decreed, in the course of execution proceedings in the same court the res- 
pondents made statements which, according to the applicant, were false. 
The applicant then applied to the Assistant Oolleotor for sanction to prose- 
cute the respondents. That officer refused to give sanotion, and the appli- 
cant then went in appeal to tho District Judge, who threw out the 
appeal on the ground that he had no jurisdiction to hear it. This is an 
application for revision of the order of the District Judge. On behalf 
[2oO] of the applicant it is contended that the case is governed by clause 
(h) of sub-section ^7) of section 195 of the Code of Criminal Procedure, 
and that on a proper construction of that clause the District Judge bad 
jurisdiction. It is contended further that he had jurisdiction even if 
olauso (c) of the same sub-section ie held to be applicable, and that one or 
other of these clauses must apply to the case. As regards clause (6) the 
argument for the appl cant is that the in connection with which the 
otleuce is said to have been committed, was a suit for rent exceeding 
Bs. 100, against the decree in which an appeal lay to the District Judge, 
therefore the Assistant Collector, who refused sanotion, must be deemed, 
for tho present purpose, lo be subordinate to the District Judge, who ac- 
oordiugly ought to have entertained the applicant’s appeal. To this the 
respondents reply that the c>ise in connection with which the ofienoe is 
alleged to have been committed, was the execution proceeding, the order 
in which was not appoalablo, tberelore clause ^5) does not apply. 

Tho applicant contends that even if clause (.6) is held to be inapplicable, 
clause (.c) cannot apply, because the opening words of the clause “ where 
no appeal lies" refer only to ca'^os in which no appeal lies against any 
decisions of tho Court, and that the words do not mean as contended by the 
respondent “ when no appeal lies in the case in connection with which the 
ofience is alleged to have been committed.” In the alternative the appli- 
cant contends that if clause (c) applies tho Court indicated is the Court of 
the Distiict Judge. To this the respondents reply that the principal Court 
of original junsdiotiou under the Tenancy Act is the Court of the 
Colloctior. 

The word ” case ” has been the subject of many conflicting decisions 
in connection with section 622 of the Code of Civil Procedure, 1885, and 
section 115 of the present Code. I do not think that any useful purpose 
would bo served by a reference to those decisions, (or the word must be 
construed with duo regard to the context that it appears in, and the pur- 
pose for which the section of which forms part was framed. It was this 
consideration which led the majority of the chartered High Courts to place 
a narrow moaning upon the word ” case ” in the section just mentioned* 
The object of sub-section (7) of section 195 of the Code of [201] Criminal 
Frocoduro was to indicate the court to which a court giving pr refusing 
sanction to a prosecution should be deemed to be subordinate within the 
meauing of sub-section as originally framed. Sub-seotion (7) provided 
on y that the court giving or sanction, should be deemed to be 

subordinate only to the court to which appeals ordznartlv lay. This pro- 
duced a mass of oonfictmg rulingA and clauses (a), ^6) and were added 
with a v>ew to getting rid of the diflioulty. Clause (n) provides for the 
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oase of a subordinate oourt against whose decisions appeals lie to two 
courts of different grades, and is plain enough. Clause (i) provides for the 
case of a subordinate court against whose deoisions appeals lie to two 
different kinds of oourts. Here the test is to wbat court did an appeal lie 
in the case in oonneotion with which the offence is alleged to have been 
committed ? The word case taken by itself may mean either the original 
case out of which arose the case or proceeding in which the offence is said 
to have been committed or the actual proceeding in which the offenoo is 
Said to have been committed. It must be oonstrued with reference to the 
context in which it appears. The words are “ nature oj the case in con- 
nection with which the offence is alleged to have been commtUed/* There 
being a remote oonneotion with an original suit and an immediate connec- 
tion with an execution proceeding, I am of opinion that the case in 
oonneotion with which the offence is alleged to have been committed is 
the execution proceeding. According to the decisions of this Court no 
appeal lies against an order of an Assistant Collector of the ffrst class 
passed in execution proceedings under the Tenancy Act. The result is 
that clause (b) does not apply. Does clause (c) apply ? The opening 
words of the clause “where no appeal lies” do not appear to me to refer to 
oourts against none of whose decisions an appeal lies, but to refer to parti- 
cular ca<^es in which no appeal lies. The whole sub-section seems to be 
confined to courts against whose deoisions or some of whose deoisions 
appeals do lie, for the opening words are, — “ For the purposes of this sec- 
tion every oourt shall be deemed to be subordinate only to the oourt to 
which appeals from the former court ordinarily lie “ (the italics are 
mine). The result of this construction is possibly that the Legis- 
lature has made no provision in section 195 for an appeal against 
an order of a Small Cause Court giving or refusing sanction, and 
it may be that the only oourt which can interfere with such an order is 
the High Court. This result may not have been contemplated, but the 
construction advocated by the applicant seems to me to be clearly iuad- 
missible. It would have been another matter if clause (c) had formed a 
separata sub-section. X hold that clause (c) applies to the present case 
and therefore the applicant should have appealed to “ the principal court 
of original jurisdiction.” I can discover no justification for reading these 
words as if they were “ principal court of original civil jurisdiction.” 
The clause applies to all classes of cases, and it is impossible to suppose that 
the Legislature intended the principal court of original civil jurisdiction to 
revise the orders of Criminal and Revenue Courts with which it has no 
concern as a Civil Court. The circumstance that District Judges in this 
province generally have the powers of Sessions Judges and hear appeals in 
Revenue cases, seems to be wholly irrelevant. The principal oourt of 
original jurisdiction under the Tenancy Act is clearly not the court nf fVia 
District Judge. 

For the above reasons I am of opinion that the District Judge was 
right in declining to entertain the applicant’s appeal, and I would dismiss 
this application with costs. 

Karamat Husain, J. -I am of opinion that the word “case" in 
clause (6). sub-section (7), of section 195 of the Code of Criminal Proca 
dure (Act No. V of 1898). means the actual proceedings in which the 

offence is said bo have been committed and not the original -case out of 

which those proceedings arose. I am also of opinion that ««« 

words of oUuse (o). sub-seotion (7), of section 195 of the Code where nn 
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appeal lies *' refer to cases in wbiob no appeal lies and not to courts against 
the decisions of which there is no appeal. It was so held by mo in Wazir 
Muhammad v. Bub Lai (1). In that ruling it was assumed that the court 
of District Judge was the principal court of original jurisdiction. That, 
however, is not the case, and the nature of the proceedings in which sanC' 
tion is given or refused is to determine the principal court of original juris* 
diction. [203J For the above reasons 1 agree with my learned brother in 
dismissing the application. 

By the Court. - Order of the Court is that the application be dis- 
missed with costs. 

Application dismissed. 


34 A. 203 (=9 A. L. J. 108=13 1. C. 9B8). 

MATBIMONIAL. 

Before Mr. Justice Ghamier. 

Esther Marie Jackson {Petitioner) v. Frederick Ormond Layland 

Jackson (Opposite pariy).* 

[22nd December, 1911.] 

Act No. IV of [Indian Divorce Act) , section 57 — Marriage^Remarriage of peti- 
tioner i>i divorce proceedings within six of the decree becoming absolute. 

Where the eacoei^s^iul petitioner in a suit foe dissolution of marriage entered 
into a second marri.'ige within six months of the deoree for dissolution of 
marriage beoomiag absolute, it was field that the second marriage was void. 
Warier v. Warier (2) followed. 

[Fol : as Mad. 452.] 

This was a suit by Esther Marie Jackson for a declaration that her 
marriage with Frederick Ormond Layland Jackson is null and void. The 
patties, who are GliTistians, were married in Allahabad, on the 12th of 
January, 1910. The respondent, who had been married to another woman, 
had obtained in the Calcutta High Court a decree nisi for dissolution of 
that marriage, and the deoree bad been made absolute on the 8th of 
December, 1909. He believed that on the deoree being made absolute, he 
was free to marry again, and he assured the present petitioner that all the 
neceseary formalities had been complied with. The respondent’s former 
wife was alive when the parties were married. On the above facts the 
petitioner claimed bo be entitled to a declaration that her marriage with 

the respondent is null and void. 

Mr. B. K. Sorabji, for the petitioner. 

The Opposite party was present in person. 

Chamiek, J. — This is a suit by Esther Marie Jackson for a declara- 
tion that her marriage with Frederick Ormond Layland Jackson is null 

and void. . . 

The parties, who are Christians, were married in Allahabad, on the 
12th of January, 1910. The respondent, who had been married to another 
woman, had obtained in the Calcutta High Court a decree nisi for 

dissolution of that marriage, and the decree had been made absolute on 
the 6bh of December, 1909. He believed that on the decree being made 
absolute, be was free to marry again and he assured the present petitioner 

• * Mattimoniul suit No. 6 of 1911. 

(1> (1909) 1. L. R 31 All. 913. F. and M. 67. 

(2) (1890) L. B. 16 D. |162J; 69 ti. 


686 



yj 


MUXASADDI LAL V. MULB MAL 


84 AU. 208 


that: all the neoes^ary formalities bad been complied with. I find it proved 
that respondent’s former wife was alive when the parties were married. 

On the above facts the petitiouer claims to be entitled to a declara^ 
tion that her marriage with the respondent is null and void. 

Section 19 of the Indian Divorce Act provides that such a declaration 
may be made at the instance of a wife on the ground that the former wife 
of the husband was living at the time of the marriage^ and the marriage 
with snob former wife was then in force. Section 57 of the Act provides 
that when six months after the date of a High Court dissolving a marriage 
have expired, and no appeal has been presented against such decree to the 
High Court in its appellate jurisdiction or when any such appeal has been 
dismissed, but not sooner, it shall be lawful for the respective parties to 
the marriage to marry again as if the prior marriage had been dissolved by 
death. Provided that no appeal to His Majesty in Council has been pre* 
sented against any such decree. There is no appeal to His Majesty in 
Council against a decree nisi for dissolution of a marriage (see section 56), 
therefore there can be no doubt that the “decree of a High Court dissolv- 
ing a marriage” referred to in section 57 is the decree absolute not the 
decree nisi. The section was construed in this way by Sir Jamei 
HanneN in the case of Warier v. Warier (1), where one Taylor had ob- 
tained in the Calcutta High Court a decree absolute for dissolution of his 
marriage on the 27th of November, 1879, and the divorced wife was mar- 
ried to Colonel Warter on the 3rd of February, 1880. Three days later 
Colonel Warter made a will in favour of his wife. In April, 1881, on 
the advice of a solicitor, Colonel and Mrs. Warter ware re-married at 
a registry office. Colonel Warter having died without re-executing 
his will or making another the question arose whether the marriage of 
April, 1881, revoked the will. It was held that the marriage of February, 
1880, wa^; null and void, and therefore the marriage of April, 1881, 
was valid and revoked the will. Sir James HANNEN said: — 

“The Indian law, like our own, does not completely dissolve the tie of 
marriage until the lapse of a specihed time after the decree. This is an 
integral part of the proceedings by which alone both the parties to the 
marriage can be released from their incapac ty to contract a fresh one.” 
Following this decision I bold that the respondent’s marriage with his 
former wife was still in force when he wont through the form of a marriage 
with the petitioner. 

I find on the issues that the petitioner professes the Chri«tian religion, 
and that the marriage between her and tbo respondent is null and void. 

I make a declaration accordingly. The respondent will pay the 
petitioner’s costs. 

Suit decreed. 

34 A 205 (=9 A. L. J. 95=13 1. C. 384). 

REVISIONAL CIVIIj. 

Before Mr. Jtisiice Chamier. 

Mutasai pi liAii {Applicant) v. MuEE Mae (Opposite party).* 

[3rd January, 1912.] 

Act No. XII of Bf-noal, N. W.-P. ^«sam Civil Courts AcO. sections 8 {^) 21 

iZ)~-‘As$ignment to Additional Judge of cases coming from a particular district 
Jurisdiction. 

• Civil Povision No. 75 of 1911. ' 

(1) (1090) L. R. 15 P. D. 152 ; 60 L. J. P. and M. 87. 
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A Dtatriob Judge has power not merely to make over appeals to an Additional 
Judge for hearing, but to direot that all appeals and other oases coming from a 
partioalar area within the judioial division shall be filed in hU Court. 


BBVlSiONAIi 61- G. 513=19 A. L. J. 192=13 All. 409.3 

The facts of this oas© were as follows : — ■ 

8i A. 20S=B application was mad© under section 193 of the Code of Criminal 

a! ll J. 95 Procedure for sanction to prosecute the applicant before the Subordinate 
1.0.884. Judge of Muzaffaruagar, but it was dismissed by him. An appea was 
addressed to and bled in the court of the Additional District Judge of 
Meerut, who allowed it and granted the sanotion asked for. The applicant 
came up in revision to the High Court. The ease was heard by Chamier, 
J., on the 94th of November, 1911, when he called on the Additional 
Judge to show how he came to exercise jurisdiction in the case. The 
Additional Judge submitted that the District Judge of Meerut had, by an 
order passed in 1907, directed that all appeals from the Muzaffarnagar 
district should be bled in bis court. 

[206] Mr. C. Boss Alston (with him Mr. A. H. 0. Hamilton), for the 


appliotint : — 

Under section 21, sub*seotion (3) of Act No. XII of 1887, the District 
Judge has no power to assign cases in this manner. It may be done by 
the Local Government by some general order. The word ' assign * in the 
sub-section does not mean assigned by the District Judge. Ordinarily no 
appeals would lie in the court of the Additional Judge from an order of the 
Subordinate Judge. They may be transferred to him for hearing, but they 
cannot be bled in his court. There is no section empowering the District 
Judge to pass such an order. 

Dr. itj Bahadur .Sapru, for the opposite side, referred to section 8, 
clause (2), of Actj No. XII of 1887. Seotion 8, clause (2), would apply if 
the functions of the Judge can be said to include the receiving as well as 
the hearing of the appeals. 

Chamier, J. — On November, the 24bh, I called upon the Additional 
Judge to explain how bo came to exorcise jurisdiction in this case and to 
forward to this Court, copies of any general or special orders bearing upon 
the question. The report now made by the Additional Judge and the 
copies of orders submitted by him show that in 1907 the District Judge of 
Meerut assigned to the Additional Judge all appeals, applications and mis- 
oedaneous cases coming from the Muzaffarnagar district, and it is in pur- 
suance of those orders that the present Additional Judge entertained the 
appeal in the present case. It is contended that the District Judge had 
no power to make over the work of the Muzaffarnagar district to the 
Additional Judge and that the word assign in section 21, sub-section (3), 
of the Civil Courts Act does not refer to action to bo taken by the District 
Judge but to action to be taken by the Local Government, There is no 
section in the Act which empowers the Local Government to assign to an 
Additional Judge work which in the ordinary course would come before a 
District Judge, but there is a provision in section 8, sub-section (2), to the 
effect that an Additional Judge shall di«:charge any of the functions of the 
Di'^trict Judge which the District Judge may ossion to him. It is quite 
clear to me that the District Judge had power to assi(}n appeals and other 
cases coming from the Muzaffarnagar di'^triob to the Additional Judge. 
[207] Therefore the Additional Judge bad jurisdiction to hear the appeal 
in the present case. The application for revision fails and is dismissed 
with costs. 
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84 A. 207 (=9 A. L. J. 159=13 I. 0. 632.) 

APPELLATE CIVIL. 

Before Mt, Justice Karamat Husain and Mr. Justice Ckamier, 


Eaja Dei (Defendant) v Umed Singh (Plaintiff).* 

[Stih January, 1912.] 

Btndu 2ato—JIttidu totdow — Suit few remote revtirsioner to tet aside alienation few widoio 

rev6r«(micr a female having a life estate only— Acceleration of 

N died leayinff a widow W. a daaehter R. D. and a daufilliter'g son K. S W 
auriTJi? the life-time of R H. made a gift of the property to K. S Held on enit 
by other reveraionera more remote than K S for doolaration that the gift was 

1*®- qaeetioa of the aooeleration 
of K S a eotate would not ariae heoaiiae at the date of the gift the donee was 

not the neTt reversioner. Bnloohind v. Horn Kumar fll, ffanumnn Pandit 
V. Jofa fTwJiwmT* (21 and Ahinnsh rhandra Mmumdnr v. Harinath fihnha (%) 
followed. \fn^nri v MolH Ml and Tshmnr Nnrain v. Janki (5) dissented from 
Rfint .4naw<f Korr v. The C urt of Wards (A1 referred to 
[Foil: 40 All 5lQ=tR T H. tPA : Si T. C. 357 = 1 Pat. L. J 734=1920 Pat 83 • Ref- 68 
I. C. 795=35 0. Ij. J. 6o: FoI: 71 T. G. 756.] .n.w 

The of this ca'=5e were a<5 follow*? : — 

One Naeina died, leaving a widow, Mucammati Waziri and a dauehtier 
Raia Dei. During fehe life-time of the daughter, Mu<5ammafi Waziri made a 
gift of the property to the daughter’*: ^on, Kan Singh. The plaintiff*?, who 
were the neyt male revercioner*?, brought the pr0<?ent Ruit to <;et a^ide the 
alienation. The defendant pleaded that they had no right to sue. and 
that the gift merely accelerated the >uoc 0 «?sion of Kan Singh. 

Both court*? held that there could be no qiiestion of acceleration as 
the gift wa*? made not to the daughter but to the daughter's son. They 
also held that the plaintiffs, in ‘?pite of being remote reversioners, were 
entitled to cue. The defendant appealed. 

[208] Bahu halit Mohan Banerji, for the appellant, cited Bhupnl 
Earn V. Laehmn. Knar (7\ TiiUha v. Barn (°), Hansraj Morarii v Bai 
Moghihai (9\ Abinash Chandra Mazumdar v. Ravi Nath Shaha (31 
Bepin Bihari Kundu v. Durga Charan Banerji ('0\ Madari v. AfaZJ^s (4)* 
Balqohind v. Eamku^ar (l\ Ishmar Narain v. Janki (5). 

Mr. Nihal Chand, for the respondents, was not called upon. 

ChamIfr. J.—Nagina c^ingh died many years ago. leaving a widow 
Mu*:aromat Waziri. a daughter. Musammafc Raja Dei, and a daughter’s son* 
Kan Singh. In Tune, 1909, Musammat Waziri. who was in posse^ision of 
the estate of her husband, made a gift of it to Kan Singh. The plaintiffs 
at once brought this <?nit for a declaration that the gift was not binding 
upon them. The plaintiffs other than the present respondent. Umed 
Singh, are more dictantlv related to Nagina Singh than Umed Singh is 
The Courts below have agreed in making a declaration as prayed in favour 
of Umed Sin gh. ^ Kan Singh died while the suit was pending in the court 

• 9enon(l Appeal No. ■in2 of 1911 from a decree of 0. E ^ 

.Tudge of Saharannir, dated the 9th of March, 1911. confirming a decree of 
Nath Bmerii. Subordinate Judge of Saharanpur. dated the 22nd of Marrh iQie 

/■,. /,004^ T T. -D R All /lal ni.. ‘ l^iarCD, lyiU. 


(U (10841 T. Tj. R a All. 431. 

(2> Wooklv Note«i. 1908. p 207. 
f3' oonw f, T,. U. 90 fig, 

(41 M8841 T Tj. R. 0 -Ml 498. 

(.5) (10931 T. Ti. R. ir> Ml 132. 

(A) ( 1880 ) Tj. R. o t 14 ; I. i; R. fi 


Cal. 7F4 

<7) ri88R) 1. Tj. R. n All. 258 
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(9) (1905' 7 Bom. Tj. R. 622 

(101 (19001 I.Tj. B. 36 Oal. i 686 . 
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of firsb inc^anoe. The appeal to the lower appellate court wae file3 by 
Musammat "Raia Dei, anil it ie ehe who hae filel thie second appeal. In 
this Court it is contended that at the date of the in-titntion of this suit, 
Timed Rineh was not the nearest reversionarv heir of Na^ina Sin^h, and 
therefore the suit was not maintainable. Tnleed, it is contended that 
even Kan Singh, supposing he had not been the donee of the property, 
could not have maintained a snit for a declaration inasmuch as the next 
reversioner was his mother, Kaja Dei 

There is, of course, no doubt that the nearest reversioner, who is the 
presumptive heir, though be mav have onlv a contingent interest, may sue 
for a declaration that a transfer by a female heir in po«!S 0 sqion of the pro- 
perty of the last full owner does not bind the estate. Unon the question 
whether a remote reversioner may roantain snob a suit when the immediate 
reversioner is or rather will be the holder of a life-estate onlv, as where 
the immediate reversioner is a Hindu female, there is some couflict of 
[2091 authority in this Court. Tn Ma^ari v. MfilTci fll STRAIGHT and 
BboHDUR3t, .TT., held that such a suit could not he maintained unless the 
immediate reversioner was shown to he in collusion with the heir in 
nossession. but in BaZpob»‘n^i v. Ram Kumar OTjnFIRhD and MvHMOOO, 
•TJ., held that such a suit conld be maintained. 


In Ishmar t^arain v. Jariki (511 TYRKRTit. and Blatr, TT., refused to 
follow the decision in the latter case and adopted the view taken in the 
former case. In the case of Hauuman Pandit v. .7ota Kuttwar (4), my 
learned colleague, after referring to several decisions of this and other 
courts, said that he preferred the decision in 'Ba1,(jrth'''nd v. Ram K«mar, 
and the same view was taken in Ty*rribiiai Sinah v. Jaonnnath (5), 

which is the latest case in this Court. The balance of authority in the 
Calcutta High Court is olearlv in fai^our of the view taken in Bal<fobind 
V Ram Kumar, and the Madras H'gh Court have hel l in several oases 
that such a suit can he maintained by a remote reversioner when the 
immediate reversioner is a female entitled to a life-estate onlv. I have 
mvself in several oases in Oudh followed the view taken by OtjT)PIRC<T), 
and MahMOOO .T.T., in Palnnhind v. Ram Kumar, hy the Madras 
High Court and bv many -Tudges in the Calcutta High Court, and 
T am content to adopt the arguments contained in the iudgment of 
MahmoOP. T., and in the judgment of BrRtt and MooKRR-^l^®' 
in the latest case in the Calcutta High Court. Ahina^h Chandra 
M'izumdar v. Harinath Shaha (61 T am of opinion that a remote 
reversioner presumptively entitled to the full ownership of the pro- 
perty oan maintain such a suit as this, where the immediate rever- 
sioner is a female who will take, if anything, a limited or life-estate 
only- The existence of Kaja Dei. then, in mv opinion, offers no bar to 
the maintenance of the present snit Nnr in mv opinion is the maintenance 
of the suit barred bv the fact that Kan Singh was at the date of the 
in«titution of the suit the next reversioner nresnmotivelv entitle^ to the 
full ownership of the [2101 propertv. Tn Ha^i Anv.nd Koer v. Court of 
Ward^ (7> their Tjcrdships of the Privy Council st^id t — 

“ If the nearest reversionary heir refuses without suflfioiont cause to 
institute proceedings or if he has precluded himself bv his own act or 


rn nsaii i. r,. r, a au. igs 
(q\ 1. r,. n. fi AU. 431. 

nR93> T. T,. R. IS An. 133 

(4) Weekly Notes, 1908, p. 207. 
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oonducfi from suing or has oolludedwitih the widow or concurred in bhe Act 
alleged to be wrongful, the next presumptive reversioners would be en- 
titled to sue.’* 

These remarks clearly cover the present case where the nearest re- 
versionary heir was a female who supports the alienation in question, and 
the nearest reversionary heir presumptively entitled to the full ownership 
of the property was the person in whose favour the transfer complained of 
was made. In my opinion the courts below were right in holding that the 
respondent, Umed Singh, was competent to maintain this suit. It has 
not been suggested that they did not exercise a wise discretion in making 
a declaration in bis favour. 1 would observe in conclusion that no ques- 
tion of acceleration of estates arises here, for Khan Singh, the donee, was 
not the next reversioner. I would dismiss the appeal with costs. 

Karamat Husain, 3. — 1 agree with my learned colleague in the 
order proposed by him. 

Bt tbe Court.— Order of the Court is that the appeal be dismissed 
with costs. 

Appeal dismissed* 


34 A. 210 (=13 Cr. L. J. 141=9 A. L. 3. 162-131. C. 829 ) 

REVISIONAL CBIMINAL. 

Before Mr. Justice Tudbail. 


Emperor v. Bansi and others.* 
[10th January, 1912.] 


Act No. XLV oj 1860 (/ndmn Venal Code $*icUon 4*26 — Acl No. VIII o/1878 {Northern 
India Canal and Drainage Avt, seUtona 7, 10 — Cutting walls of canal — MtschieJ—^ 
Penal provisions oj the Canal .slot not exclusive oj Die indiun Penal Code. 

Qcld that seotioa 70 of tbd Nortbero India Canal and Drainage Act, 1873, 
does nob bar the pcoseoation of an aooused person under any other law, for any 
oSenoe punishable under the Canal Aot • held also that it is an aob of wilful 
TDiscbtef punishable under the Indian Penal Code for any person to make a 
breach in the wall of a oanal. 

[211] In this case the applicants were convicted of having out a 
canal bank for the purpose of irrigating their fields. They were charged 
under section 430 ot the Indian Penal Code and sentenced to one year’s 
imprisonment by the Magistrate which was reduced by the Sessions Judge 
to three months. The applicants applied to the High Court in revision. 
Mr. C. Dillon, for the applicants : — 

There is no evidence of a diminution in the supply of water. The 
case comes properly under section 70 of the Canals Act, (Vlil of 1873), 
and not under section 430 ot the Indian Penal Code. It is not proved 
what class of oanal was out. It was a time of general scarcity. The 
offence is very trivial. Be cited Emytror v. Pajuddin (1). 

The Assistant Government Advocate [Mr, H. Maicomson) ior the 
Crown 

There is no necessity to prove diminution of water supply ; the mere 
cutting of the embankment is an oflence by itself. 

Tudball, J. — The appi.cants Lave been convicted by the Magistrate 
of an ofifecce under section 4b0 of the Indian Penal Code. They were 


• OrimiDal PeviBion No. 63§ of H^ll. fiom an order ot B. C. Allan, Baseions 
of Mainpoti, dated the ^^bth oiOoiobar, i9Xl. 


Judge 
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1912 sentenced to one year’s rigorous imprisonment each. On appeal the Ses- 
J AN. l O. sions Judge reduced the sentence to three months’ rigorous imprisonment. 
RKviRioNAr revision it is urged on their behalf that.the oonviobions should be really 
CBiMiNAn. sQotion 70 of Act VIII of 1873, in the absence of evideLoe bo show 

_ — that any uiminution of the supply of water for agricultural purposes was 

8# A. 210=13 caused or likely to be caused by the act done by the applicants. The 

V object of this application is really to secure a reduction of sentence, I 
^^2=13 ( C examined the record, and there is nothing in the evidence to show 

829. what class the canal was, the bank of which was out ; that whether 

it was the bank of a main canal or of a distributary. It is impossible in 
the absence of evidence on the point to hold that the act done was one 
which caused or was likely to cause a diminution of the supply of 
water for agricultural purposes. It appears that the applicants wanted 
water for the purpose of sowing their field. As they were unable to 
obtain it in a lawful manner, they proceeded to steal it. As the 
records stan is, it is impossible bo uphold the conviction under £2123 
section 430 of the In iian Penal Code, In any case mischief was 
committed. It is an act of wilful mi-chief for any person to make a 
broach in the wall of a canal, lb is an act which causes such a change 
iu property as de-^troys or diminishes its value or utility or affects it 
injuT .ou-ly. There is nothing on the record to show the extent of damage 
done. The conviction must, therefore, be held under section 426 of the 
Penal Code. It is true that the act is also covered by section 70 of the 
Cttaal and Di linage Act. But bue oflunce committed is far from trivial. 
Seutiuu 7 '-how^ clearly that section 70 does not bar the prosecution 
undei an, uth* r law of a* v offonoe punishable under the Canal Act. The 
maximum OLtence under otion 4‘ifi is three months’ rigorous imprison* 
rDi.Db. I'he onbciioo upheld by the lower appellate court is, therefore, 
not ill cxc.' s of the max mum allowed by law. Tbe ofience is a serious 
oDi.- and the act done might h-ivo ro-iiltod in very great loss, not only to 
tb. -.ccu'od hub bo other person- as well. lu tne o rcum-^tances of the 
ca^o I '-06 no object in inton'enug with tho sentonoO as maintained by the 
lowor couib. I alter tiie coav»ol on to oue under suction 420 of the Indian 
vj(>.lo and uphold tbe sent- uue, The applicants, it on bail, will 
i:>uii u lor. 

Conviction altered. 


3.-4. 21.M=13I C. 976=16 0 W N. 93'' -- II M. L. T 145 -1912 M. W. N. 183= 
y A. L. J. 21i>=15 C. L. J. ^70=3^ I. A 41=23 M. L. J. 6=l4 Bo.a. L H. 192.) 

[213] PRIVY COUNCIL. 

Mata Din (Defendant) v. Ahmed Ali (Plaintiff). * 

[2nd November, 1911 and 16bh January, 1912.] 

[On appeal from the Court of the Judicial Commissioner of Oudh, 

at Lucknoiv.] 

Muhaintnadan loti: — Ouarditni-^Cousfrucitan of wili—^Altenaiion of property of minor 
his brothers aiUng us executors of will uni guanitans of 7ninor —Sale not bind- 
ing on »«inr»r — of suit to rcdcfin mortgage — Act No. XV of 1877 {Indian 
Liiuiialti-n Aci)t schedule II, articles 44 ani 144. 

A Mubammjdan te^itator by ins will left all his property to his four grand* 
BOOB Ibrothers), but did not expcaasly appoint any exeoabors of his will or 

* rrctCni.-^'Loid MAONAGHTEN, Lord ROBSON, Sit JOHN BdOB and Mt. AMBBB 

Alii. 
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guardians o! suoli of his grandohildran as might be minors at his death, nor 
was there in the will any inteation to entrust the administration of the property 
to any partiouUr individuals. The testator died in 1837; and on the I6th of June 
13S9 the three elder grandsons on their own behalf, and purporting to aot aUo as 
the gU'^rdians of the fourth grandson, the respondent (plaintifi) then a minor, sold 
some of the property to the appellant (defend <>nt).The appall mt was a mortgagee 
oftwo villages on the estate under two mortgages exeouted by thetestator on the 
2nd of Daaember 13S5. and the 7th of August 1836 for ten years and seven years 
reapeotively : and the eSeot of the sale had been to pay oS the later mortgage on 
the smaller village, and other debts, by selling the larger village to the mort- 
gagee. The respondent attained his majority in 1892 or 1893, and treating the 
sale of the 15th of June 1889 as a nullity, and the mortgage as still subsisting, 
he tendered to the appellant the amount of mortgage money necessary to redeem 
the larger village, and on the appellant refusing to accept it, brought a suit for 
redemption on the 1 4th of September 1905. 

Held that the elder brothers were not authorized either by the will or by the 
Muhammadan law to aot as guardians of the minor, and that he was enticled 
on attaining his majority to treat the transaotion of the 15th of June 1889 as 
being void as against him. 

Held also that the possession of the appellant did not become adverse to the 
respondent until the expiry of the term of the mortgage of 1885, namely the 
2nd of December 1895, and there. ore the suit was not barred by the 12 years 
perioi provided by article 111 of schedule II of the Ijimitation Aot iXV of 1877). 
Article sobedule 11, of the same Aot was not applioable, as the sale was 
made not by a guardian but by an unauthorized person. 

[Ref: 12 M. L. T. 117=23 M. L. J. 214=1912 Ai. W. N. tt{>9=15 I. C. 576=37 Mad 
514: 21 I, 0. 128 ; 14 M. L. T. 414 ; 29 I. C. 439=2» M. L. J. 733 : Fol: 19 m’ 
L. T. 846=35 I.C. 243; J Pat. L. J. l88=3l I.O. 85 ; Diet: (1916) 2 .vi. W. N 341= 
87 I.C. 728 Ref: 52 I.U. 871 ; 6 I.C, 51 ; 62 I.C. 428 ; 82 1.0. 369 ; 68 I.O. 731 ; 71 
I.O 491 ; 78 i.O. 946. Fol: 77 1. 0. 705 ; lunaut-hotised guardian — alienation) 
Ref: 26 I.C-.179=33 Mad. 1125=27 M.L.J. 285; 60 i.O. 938=17 A.L J 765=41 
All. 492 ; 59 I.C. 5^9^32 C. L. J. 48=24 C.W.N. 1016 ; 61 1. 0. 3o4 ; 44 Bom 74-2 
= 58 I.C. 2o7 ; Fol: 83 I.C. 1040=394 C.L.J. 394 ;] 

Appeal from a judgmenb and decree (7tth August 1907) of the Court 
of the Judicial Commissioner of Oudh, which varied the decree (9th March 
1907) of the District Judge of Lucknow, the latter decree having affirmed 
the decree (28th May 1906) ot the Subordinate Judge ot Lucknow. 

The suit out of which this appeal arose was brought by the 
respondent for the redemption ol a one-touith share oi a £214J 
mortgage of a village called Kabirpur, dated the 2Qd of December 18«5. 
The appellant (the defendant) was m possession of the mortgaged property 
under a deed of sale, dated the 15th of June 1889, at which date the 
plaintiff was a minor. 

The main question for decision on this appeal was whether the plain- 
tiff was or was not bound by the deed of sale. All three Courts in India 
held that be was not so bound and consequently was entitled to succeed 
in his suit. 

The facts giving rise ho the litigation were that one Amir Haidar, a 
Muhammadan possessed of considerable property, including the village of 
Kabirpur, died on the 12th of August 1887 leaving a will, dated the 7th 
of December 1886, the provisions of which, so far as they are material for 
the purpose of this report, were as follows : — 

“Id respect opalaqa Oauria the following conditions will be observed— Mv fnnr 
grand^onfl. i-O Majid Husain, Aabraf Huaain, Muhammad All and Ahmad Ali will h« 
the owners and posse-aors ol the taluqa in equal shares alter me and will manlpA r .n 

union. The of the taluqa shall be m the name of my eldest grandson ^ Maiid 
Husain. Alter him in Re name of every eldest m order of suooessiou «nd the sxn e 
order will oontinue in the family After deducting the ianiburdari dues and dcodac 
and neoeasary expense, .wh.ob wai be incurred .n oonsultat.ou of the lour grande^ 
the total profits and other entire inoomes of mal and tcua, will be divmad equaU 
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If the other grandsons make a request to the holder o! the sanad for the partifcTon, 

then it will be inoumbent on him to divide (the property) in equal shares in spite of 
the aanad." 

After devising the village of Dhakwa, an incumbranoe on which was 
to be discharged by the four grandsons, to the testator's daughter, the will 
proceeded in paragraph 3 : — 


89 A. 213^ 
18 1.0. 976= 
16 C. W. N. I 
SSBs^ll M. 
L. T. 19S= ; 
1912 id, W. 

N, 1 1=9 A 
U J. 219=16 

O. L. J. 270= 
39 1. A. 49= 
23 U.u a. 6 
=14 Bom. I*. 


Besides the property specified and detailed above, my four grandsons will be 
owners, in cqral shares, ol the property which is mine or which 1 may or will acquire. 

Then alter making provision for future expenses to be borne by the 
property the will concluded (paragraphs 8 and 9) : — 

“8. My four grandsons will divide equally among themselves, with the exception 
of the aforesaid village Dbakwa, all the single villages and detached plots of lands, 
which 1 took under luottgage and purchase in the fictitious names of my grandsons, 
and all the houses. 


“0 


The burden ot the whole debt which may be found due from me after my 
death will I eon my entire property moveable and immoveable, excepting the village 
Dhakwa, and my lout grandsons will be responsible for its liquidation." 


R. 198. 


At the testator’s death he left property of about the value of Bs« 7iOOO. 
a year and debts amounting to about Bs. 30,000 [2l5] and the sale of 
Kabirpur to the defendant was for purpose of liquidating these debts. 


The grandsons named in the will were the children of a son who pre* 
deceased the testator, and the present respondent Ahmad Ali, the youngest 
of them, was about 12 years old when the testator died. They formed one 
household, and enioyod and managed the property jointly, the lands being 
registered 10 their joint names on their grandfather’s death. No guardian 
was appointed for the minor brother. 


The appellant was one of the creditors of the estate in whose favour 
the testator had executed the mortgage of lifteen^sixteentbs of the village 
of Kabirpur on the 2ud of December 1885 for Bs. 13,000 and another 
mortgage of ono-fourtb of a village called Karora for Bs. 3,000 on the 7th 
of August 1886. The terms of these two mortgages were ten and seven 
years respectively. There was also due to the appellant on another account 
a sum which on the 7th of January 1389 amounted to Bs. 2,000. By a 
deed executed on that date by the grandsons who bad attained majority of 
whom one Ashiaf Husam signed it for the respondent as well as for hini' 
self, the Bs. 2,000 balance was made a further charge on the property 
comprised in the mortgage of the 2Dd of December 1866. On the 
Village Karora arrears of revenue to the extent of Bs. 412 accrued and was 
paid by the appellant. Dnder the circumstances it appeared to be prefer* 
able to sell a portion of the property and pay ofl the mortgages rather than 
keep them up. Accordingly an agreement was made with the appellant 
that he should buy Kabirpur in consideration of the debts secured thereon 
and on Karora together with the sum of Bs. 412 and a small sum in cash 
altogether amounting to Bs, 18,500. This transaction was carried out by 
the deed ol the 15th of June 1889, which was executed in the same manner 
as that of the 7th ol January. The three mortgage deeds were returned 
and the appellant thereupon became possessed of the village of Kabirpur 
as owner. 

The plointifl (respondent) came of age in 1893, but it was not until 
tcpUml ti 1905 iLat, triuting tl.c moitf age of If 85 as still existing to the 
extent of his cne-louith i^haie, hi cCereo the appellant the sum of Bs 4,500 
for the itoiDptf-n ol his thaie, ['.jfc] and cn the appellant lefusing to 
accept it, the suit out of which ibe present appeal arose was instituted on 
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the 14!ih of September 1905. the plainfjtff oUiming to redeem the mortgage 
on Kabtrpur to the extent of his one-fourth share. 

The defence anpears from the issue", which were (l) Is the plaintiff 
bound hv the ‘^aTo-deed. dated 15th of Tune 1089 ? Is the claim for 
redemption barred hv limitation ? (3^ Is the plaintiff bound by the <?ale- 
deed, dated the 15th of lane. 1839 ? (4l Is the plaintiff ©stopped from 
ouestionin*? the acts of -\shraf TTnsain relating to the propertv in suit? (5) 
Did the plaintiff make a le^al tender on 11th September, 1905 ? 

The Subordinate Judge decided the first, third and fourth issues in 
favour of the plaintiff, and on the second issue he found that sum payable 
hv the plaintiff on redemption was Hs. 8,795. 

On appeal hv the defendant the District Judge affirmed the decision 
of the Subordinate Judge. He was of opinion that the grandsons were 
not anpointed hv the will either executors or guardians, and that assum- 
ing the adult grandsons could be considered executors it would still be 
incumbent on the defendant to show that the sale of the minor’s share 
was made for his interest and for neoessitv. On this point he found» in 
accordance with the opinion of the Subordinate Judge, that although the 
brothers mav have acted in perfect good faith it was not shown that the 
sale was inevitable or that the course adopted was the best and most 
henefi'^ial. The District Judge further held that apart from the will the 
plaintiff could not he hound hv his brothers’ acts and that the deed of sale 
being a nullitv as far as his interest was concerned no question of ratifica- 
tion or acquiescence arose. Finally he was of opinion that the suit was 

not barred hv limitation. t 

The defendant then appealed to the Court of the Judicial Commis- 
sioner and the anneal was heard hv "Mr. E ChamT'^r, Judicial Commis- 
sioner, and Mr. F. CJrK'RVP.N. 2nd Additional Judicial Commissioner, who 
held that the fact of the brothers living in commen^ality like the members 
of a ioint Hindu farailv was immaterial ; that a ficto guardian of a 
Muhammadan minor cannot sell the minor’s interest: and that under the 
[2171 will the adult grandsons were not appointed executors or testa- 
mentarv guardians. Thev were further of opinion that the transaction 
did not admit of being ratified; and on the question of limitation that the 

suit was not barred. . r i-u t ■ i n • • -n i. 

The I'udffrnent of the Court of the .Tudioial Commissioner will be 
found in the report of the case before that Court in (1908) 11 Oudh 

Cases. 1. 

On this appeal : — 

Ke.nniorihn Broron and 4. P. San for the appellant referring to the 
oertificatfl of appeal granted hv the .Judicial Gommisuoner’s Court on the 
ground that a queshion of law of public importance was raised namely, 
“whether the transfer of a Muhammadan minor's prooertv hv a person 
who was not his natural guardian hut who was 'Z i faato his guardian 
should he upheld if made to discharge a debt pava'ole bv the mmor,” 
contended that in the oiroum 'stances of the case the executants of the deed 
of l^th -Tune. 1889, had power both under the will and uudor the Muham- 
madan law to sell the village Kabirpur including the respondent’s in- 
teresb therein. The respondent's brothers wore, it was submitted, exe- 
cutors under the will, and were thereby appointed to be his guardians, 
and were his natural guardi ms and his guardians da faoto. As to the 
powers of persons in that position the will showel that the estate was to 
be administered by the adult brothers : see Prohat 5 aul Administration 
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Acfe (V oJ l88lL seobions 3 and 7i and In iht goods of IRussell (1); and as 
to the power of an executor reference was made to In the aoods of Indra 
Chandra Singh, Sarasati Dasiv. Administrator General ofBmgal (2\and 
the Probate and Administration Act (V of 1881, as amended by Act VI 
of 1889), section 90. As to the Muhammadan law on the powers of guar- 
dians reference was made to Ameer All’s Muhammadan law (Ed. 1894) Vol. 
I, page 556; Eaillie s Muhammadan law, nage 632; Shama Oharan Sar- 
kar’s Muhammadan law, page 90. [Lord Macnaghten. What is a de 
facto guardian?] A person who is in the position of a guardian, whether or 
not he is legally so : in this case a person who has care of the property of 
a minor though without any special authority: See Bari Saran Moitrav, 
[2 18] Bliufeane.su/ctr* Dthi (3) as to the power of a Hindu widow as 
natural guardian of her adopted son though nob appointed guardian, and 
unauthorized by the Court bo act on his behalf. As to the Muham- 
madan la^w bho recent Caicutta and Allahabad cases were in favour of the 
appellants contention. Reference was made to Mafazzal Bosain v. Basid 
Shoikh (4): Uam Gharan Sanxfal v. Anukid 'Chandra Achnrjxja (6^ \ 
Uajulan v. Bam Barain (6 ; Bnsan AH v. Uehdi Bnsain (7) ; and Ameer 
All’s Muhammadan law fEd. 1884). Vol. II, p. 496; HomtV Singh v. 
Zakxa (8) which is against the appellant ; Barhai v. Biraji Byramji 
Shanja (9^ ; the appellant contends here that the sale was for the res- 
pondent’s benefit [Eord MaCNAGHTEN referred to Baba v. Shivappa (10) 
and Siio. Bam v. Amir Beoam (11)]. It was submitted that the respon- 
dent’s brothers having taken the property under the will had power to 
sell and pay creditors, as Sargent. 0. J., said the mother in the case of 
Baba V. Shivappa might have done : as executors they can under Muham- 
madan law take care of the interests of a minor : Abdul Bhader v. 
Chidambaram Chetihjar (12). 


As to limitation, Ahmad Ali attained his maioriby in 1892, and the 
suit was not brought until Sapbomher 1905. The suit was barred bhere- 
foro both under article 44 and article 144 of the Limitation Aot (XV of 
1877). 


DeQriiythrr, K. G. and B, Dube for the respondent contended that by 
the Muhammadan law the sale of the 15th of June 1889 was ah initio void 
so far as the respondent’s interest was concerned, and conveyed no title 
to the appellant. Reference was made to Buk<than v. Mandat Kooeri (13). 
whore it was held that sale of a minor’s property was only permissible in 
urgent cases, and with clear advantage to the minor ; and that an 
older brother was nob in the position of a guardian, and bad no power as 
such over the property of the minor members of the family : Mogna 
[219] Bifet V. Banku Behari (14); Bhutnath Dey v. Ahmed Bossain (15); 
Nizam-nd-din Shah v. Ananda Prasad (161; Mafazzal Bosain v. Basid 
ShHkhii'l). The general effect of the cases was that a person who as- 
sumes authority is held to have no power bo deal with the property of a 
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minor, but in oases where he has acted for the benefit of the minor the 
transaction has been allowed to stand. In the present ease the sale was 
not for the benefit of the minor. BuUun v, Dhoomee Khan (1); Majidan 
V. Bam Narain where former Allahabad oases are referred to and dis- 
tinguished ; Pathummahi v. VtUil Ummachabi (3); Durgazi Bow v. Fakeer 
Sahib (4); Baba v. Shivappa (5) and Amba Shankar v. Qanga Singh (6). 
If the sale cannot be justified under the Muhammadan law, it oannot be 
justified on the ground of necessity. It was altogether void. 

As to limitation, the mortgage could not have been redeemed until 
1895, and the suit having been brought within 12 years from that date 
was not barred. 

Kenworihy Brown replied distinguishing the cases of Nizam-ud-din 
Shah V. Ananda Prasad (7) and Paihummabi v. Viitii Ummachabi (3). 

1912, January 16th : — The judgment of their Lordships was delivered 
by Lord Robson:— 

In this case the appellant has been unsuccessful, first, before the Sub- 
ordinate Judge at Lucknow, next before the District Judge of Lucknow, 
and lastly before the Court of the Judicial Commissioner of Oudh. The 
Court of the Judicial Commissioner granted a certificate for an appeal to 
their Lordships’ Board on the ground that the case raised a question of 
law as to whether the transfer of a Muhammadan minor’s property by a 
person who was not his natural guardian should be upheld, if made to 
discharge a debt payable by the minor. 

The facts of the case are these : — 


Sheikh Ahmad Ali, the respondent, was the grandson of Amir Haidar, 
who, in his life-time, was possessed of two villages, [2203 Kabirpur and 
Karora. Amir Haidar mortgaged a 15 anna share in Kabirpur bo the 
defendant appellant on the 2nd December 1885, and on the 7bh of August 
1886 he executed another mortgage in favour of the same creditor of a 
4 anna share in Karora. The mortgages provided that the mortgagee 
should bake, (and he duly took), immediate possession of the mortgaged 
property for the purpose of realizing the agreed interest out of the annual 
profits, making over the surplus, if any, to the mortgagor. The terms of 
the eaid mortgages were for ten and seven years respectively. 

Amir Haidar died on the I2bh of August 1887, leaving a will, dated 
the 7th of December 1886, by which be bequeathed his entire estate to 
his four grandsons equally. The plaintiff was about 12 years old when 
his grandfather died. Afterwards, on the 15bh of June, 1889, the three 
elder grandsons, on their own behalf, and one of them, Ashraf Husain, 
purporting bo act also as the guardian of the plaintiff, sold the village at 
Kabirpur bo the appellant in consideration of the discharge by him of the 
debts secured thereon and on Karora, together with certain other smaller 
sums, making up a total of Rs. 18.500. The effect of this sale, if held good 
was that the plaintiff !o=b his interest altogether in the village of Kabirpur, 
which was the larger and more important property, while the smaller 
Tillage Karora was thenceforth free of the mortgage. 

The plaintiff on attaining his majority in 1892 or 1893 made no at- 
tempt to impeach this transaction, though he knew of it, bub in September 
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1905 he tendered to the defendant the amount of mortgage money neces- 
sary to redeem his share of the mortgage property, and on the defendant 
refusing to accept it, he brought this action for redemption. 

He contends that the sale deed of the 15bh of June 1889 is void, as 
against him, on the ground that his brothers had no authority under the 
grandfather's will to act as executors or to sell his share, and that Ashraf 
84 A 213= purported to represent him in that transaction as his guardian 

13 I. G 976= entitled so to act. The appellant contends that the four grand- 

16 0. W. N. sons were entitled to act as executors under Amir Haidar’s will, bub their 

Lordships [221] agree with the Courts below in finding that there is 
1912 MW iu the will justifying that view. 

N. 188=9 A. T^he testator left the whole of bis property (with certain unimportant 
L. J. 218=15 to his four grandsons in equal shares, and subject to equal 

C L. J. 270 obligations in respect of his debts and expenses, bub he did nob expressly 
=28 M a,ppoint any executors of his will or guardians of his minor grandchildren. 
6^14 Bora. argued that an express appointment was nob necessary if the 

L. R. 192. besbstor had clearly shown by his will an intention to entrust its adminis- 
tration bo particular individuals, but on a fair construction of this will 
no such intention can be gathered from it. He left bis property bo his 
grandsons so that each share thereof vested at once in the devisee, subject 
to the obligations attaching thereto, and there appears to be no necessity 
for any act of an executor to complete the operations of the will. No 
doubt the testator contemplated a partition by the grandsons themselves 
of the property devised to them, and in that case it would be necessary 
for his grandson, if still an infant, to have a guardian, bub there is nothing 
whatever bo show that be intended all or any one of the brothers to act 
in that capacity. So far as his intention is concerned, it may well have 
been that if, and when, the necessity for a guardian arose, the selection 
should be made by the Courts. 

The family were Muhammadans and were governed by the Muham- 
madan law relating to guardianship. According to that law, in the absence 
of duly appointed testamentary guardians the care of Ahmad Alt’s property 
would devolve first on the father and bis executor, next on the paternal 
grandfather and his executor, and failing these, the right of nomination of 
a guardian would “ rest in the ruling power and its administration. 
(Macnaghben's “Principles of ^fubaromadan Law," 5th Jid., page 304.) 
The brothers bad, bhereforw, no right whatever to act except under the 
authority of an appointment by the Court. Both they and the appellant 
seem bo have had that fact in thoir minds when they executed the deed of 
the 15bh June 1889 effecting the sale of Ahmad Ali’s share in the land, 
for they stipulated that if Ahmad Ali at any time brought a claim on the 
ground of minority, and any d ispute thereby arose in respect of Mata 
Din’s [222] possession, tbe three elder brothers should be answerable for 
the same together with costs. 

It is urged on behalf of the appellant that the elder brothers were 
dfi facto guardians of the respondent and, as such, were entitled to sell 
his property, provided that the sale was in order bo pay his debts and was 
thoroforo necessary in his interest. It is difficult to see how the situation 
of an unauthorized guardian is bettered by describing him as a **de facto 
guardian. He may, by his de fac.to guardianship, assume important res- 
ponsibilibios in relation to tbe minor's property, but he cannot thereby 
clothe himself with legal power to sell it. 

There has been muoh argument in this case in the Courts below, and 
before thoir Lordships, as bo whether, according to Muhammadan law, a 
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sale by a de facto guardian, if made of necessity, or for the payment of an 
ancestral debt afieoting the minor’s property, and if beneficial to the 
minor, is altogether void or merely voidable. It is not necessary to 
decide that question in this case. To begin with, the appellant has not 
sucoeeedfed in showing that the disputed sale of 1889, although made for 
the payment of an ancestral debt, was made of necessity, or was beneficial 
to the minor. On the contrary, the Courts below baye all found on the 
evidence that it was unnecessary and cannot be said to have been 
beneficial so far as Abmad Ali was concerned. 

It is next found as a fact (and their Lordships see no sufficient reason 
to find otherwise), that the plaintiifi on coming of age never acquiesced 
in the transaction which he now seeks to impeach, and that there was 
nothing in his conduct on which the defendant’s plea cf estoppel could be 
justified against him. Unless, therefore, the plaintiff s remedy is barred 
by the Indian Limitation Act, XV of 1877 , he is now entitled to the relief 
prayed for, as modified by the judgment of the Court of the Judicial 
Commissioner. 

As to the plea of limitation, the appellant defendant, placed reliance 
on articles 41 and 144 of the Indian Limitation Act, 1877. 

Article 44 prescribes a period of three years within which a 
ward, who has attained majority, may set aside a sale made by his 
[223] guardian, the time running from the date of the ward's majority. 
This provision has no application to the present case, for the sale here 
was effected, not by a guardian, but by a' wholly unauthorized person. 

Article 144 deals with immovable property nob otherwise specially 
provided for by the Act, and prescribes a period of 12 years from the time 
when the possession of the defendant becomes adverse to the plaintiff. In 
this case, the appellant was entitled under his mortgage to full possession 
of Kabirpur and receipt of its rents and profits for 10 years from the 2nd 
of December 1885. The respondent came of age on some date in 1892 or 
1893. He was then certainly entitled to treat, (and by his subsequent 
tender of the mortgage money it is shown that ha has in fact treated), the 
mortgage as subsisting, so far as he was concerned. Under these circum- 
stances, the possession by Mata Din of Kabirpur did not become adverse 
to the respondent until the 2nd of December 1895, and as this action was 
begun in 1905. it was well within the period of limitation. 

Their Lordships will, therefore, humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Appeal dismissed. 

Solicitors for the appellant ; — T. L. Wilson Sc Co. 

Solicitors for the respondent : — Barrow, Rogers Sc Nevill, 
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Raqho Prasad and others {Defendants) v, Mewa Lal 

AND ANOTHER {Plaintiffs). * 

[On appeal from the H^gh Court at Allahabad.] 

[22nd November, 1911, and 23rd January, 1912.] 

Givil Procedure Cooe (1882), section 411 — Suit for dower Iq forma pauperis by wife 
against her husboud and hts mortgagees— Suit pending execution of decree f\»r sale 
upon mortgage-^ Decree dismissing suit against mortgagees and making husband 
solely liable — Execution of decree to recover court fees due to Oovernmeni — Effect 
of sale of mortgaged property. 

The respondeats obtaiued a deoree foe sale ou tboit mortgage on the 17th of 
December 1896. PendiDg ezeoution the wife of the mortgagor brought a suit in 
forma pauperis against her husband and his mortgagees for dower, alleging that 
it was a charge on the mortgaged property in priority to the mortgage lien. It 
was found that the dower debt was not charged on the property, and on the 
lltb of May 1 Bj 7 her suit was dismissed as against the mortgagees, and a 
money deoree [224] passed against her husband alone; and under section 411 of 
the Civil Prooedure Code (XIV of lt-82) the amount of the court fees due to 
Government was made a first charge on the amount decreed. Notwithstanding 
that the decree ezptessly dismissed the suit as against the mortgaged property, 
the Collector, m order to recover the court fees in the pauper suit brought it to 
sale, on the 2.^nd of July IddJ, in execution of the deoree of the 11th of May 
1897 and recovered just enough to satisfy them. On the application of the res- 
pondents the Civil Court directed that the property should bo again put up for 
sale in execution of the respondent’s decree of the 17th of December 1895, and 
on the 20th of September 1902 it was purchased at that sale by the respondents 
who got formal possession. The purchaser under the deoree of the 11th of May 
1897, DOW ropiesented by the appellants, had, however, then obtained possession, 
and there was a contest (or mutation of names which resulted in the revenue 
courts upholding the right of priority of the Government for the court fees and 
the possession of the appellants. 

Held in a suit in the civil court by the respondents to enforce their priority 
and for possession, that they were entitled to succeed. The deoree of the lUh 
of May 1897 did not create, nor purport to create any charge on the mortgaged 
property ; and the sale under it of the ‘i2od of July 1S09, being a sale of the 
property of the defendants in the suit for dower to satisfy a debt of the plaintifi 
in that suit, was without jurisdiotion, and passed no title to the purohaser. 

Api'EAL from a judgment and decree (2nd December 1908} of the 
High Court at Allahabad, which affirmed a judgment and decree (I9th 
September 1906) of the Judge of the Court of Small Causes at Allahabad 
exercising the powers of a Subordinate Judge. 

The suit out of which this appeal arose was brought by the respon- 
dents against one Mababir Prasad Narain Singh, since deceased and now 
represented by the appellants (bis son, grandsons, and great grandsons) for 
possession of certain villages, and for declaration of their proprietary title 
in certain other villages, with mesne prohts and interest thereon. 

The original owner of the property in suit, one Tufail Ali Khan, exe- 
cuted between l89i and 1894 four mortgages of it in favour of the plain- 
tiffs for sums amounting in all to Rs. 15.000. Tufail Ali Khan making 
default in payment, the plaintiffs on the 17th of December 1895 obtained 
a decree for sale of the mortgaged property ; but before the deoree was 
executed Abbasi Begam, the wife of the mortgagor, instituted on the 
19th of December 1896 a suit in forma pauperis against her bus- 

Present -Lord MACNAGHTEN, Lord BOllSON, Sir JOHN EDGE aod MU. AMEBB 
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band and fch© plaintiffs for sale of the proparby in dispubo under a 
kabinama (deed of dower), dabad bbe 2iJbh of November [225] 1862, 
-whereby her husband ooabraobad bo pay her a prompt dower of Rs. 
1,00,000 and one gold mohur, and charged bhe amount on the pro- 
perty in dispute. The Court found that the deed was unstamped and un- 
registered and therefore created no charge on bhe property, and dismissed 
bhe suit against the mortgagees, giving a simple money deorae against 
Tufail All Khan alone. In respaob of bhe Court foes payable on tha plaint 
bhe deoree of bhe Court, which was dated bhe lltb of May 1897, contained 
an order made under section 411 of bhe Code of Civil Procedure (X.1V of 
1882) as follows : — “ lb is furbher ordered that Rs. 1,450-8-0, bbe amount 
of Court fee due to bhe Government, shall be bhe tirsb ohtirge on bhe 
amount decreed and shall also be recoverable from the defendant Tufail 
Ali Khan.” On appeal bo bhe High Court bhis decree was affirmed. 

Oh bhe llbh of December, 1897, the Collector of Allahabad on behalf 
of the Government applied for execution of the decree of the 11th of May 
1897 to recover the Court fees due to the Government under it. In bhis 
application Tufail Ali Khan was named as the person against whom bbe 
deoree was to be enforced, and the property sought to be attached and 
sold comprised the villages mortgaged to the plaintiffs. The property being 
ancestral, execution of the deoree was transferred to the Oolleotor under 
the provisions of section 320 of the Code of Civil Procedure, 1882, The 
property was sold on 23nd July 1899, and was purchased by Mahabir 
Prasad Narain Singh for Rs. 1,525. Tufail Ali Khan thereupon applied to 
the Collector to set aside the sale on the ground of irregularity and inade- 
quacy of price. Though bhe plainbitfs were not made parties to the appli- 
cation the Collector gave them notice bo appear at bhe bearing which they 
did. The application was rejected on the 20bh of August 1899, the Collec- 
tor holding that there had been no irregularity in bhe conduct of the sale. 
The sale was accordingly confirmed and a certificate of sale was issued to 
Mahabir Pra^^ad Naram Singh on the 19th of September 1899. Tufail Ali 
Khan appealed from bhe Collector’s order of the 20bh of August 1899, to 
the Commissioner who confirmed the sale on the 25th of October 1899, 

On the 25bb of November 1899, the plaintiffs applied for sale of the 
same property m execution of their decree bhe 17th of [226] December 
1895. Mahabir Pra-ad Narain Smgh objected, but his objection was dis- 
allowed on the ground that it could nob be entertained under section 278 
of bhe Civil Procedure Code. The execution proceedings were transferred 
to bhe Collector under section 320 of bbe Code. 

The salo in execution was held on the 20th of September 1902, and 
bhe property was purchased by the plaintiffs, the decree-holders for 
Rs. 18,365. The sale was duly confirmed by the Collector on the 22nd 
of October 1902, a cortificabe of sale was granted to the purchasers on the 
29bh of Ocbobor 1902. Under bhe previous sale, however, of the 22nd of 
July 1899. Mahabir Prasad Narain Singh had obtained possession of bhe 
property in dispute and his uame had been entered in the revenue papers 
as owner. The plaintiffs applied to the Assistant Collector to expunge 
his name and enter theirs in its stead; bub bhe application was rejected on 
the 23rd of November 1903, and his order was affirmed on appeal by the 
Collector on the lith of February 1904. and on revision by the Commis- 
sioner on bhe 30bh of May 1904. An application to bbe Commissioner bo 
reconsider his order was rejected on bhe 14bh of September 1904 ■ and on 
theSbh of May 1906 the plaintiffs instituted bhe present suit on the ground, 
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as stated in paragraph. 8 of their plaint, that " by virtue of purohase made 
at an auction sale held on the 22nd of July, 1899, the defendant had only 
acquired the equity of redemption of Tufail Ali Khan, but it was extin^ 
guished on the said property being resold and purchased by the plaintiffs. 
The defendant is in unlawful possession of the villages specified in sche- 
dule A, and as regards the village specified in schedule B, he denies the 
plaintiffs’ right to it." 

The defence was (inter alia) that Mahabir Prasad Narain Singh 
having purchased the property at a sale held to satisfy a debt of the 
Crown, purchased it free of all incumbrances ; that the whole property 
having thus passed to Mahabir Prasad Narain Singh on the 22nd of July 
1899, the plaintiffs purchased nothing at the subsequent sale of the 20th 
of September 1902; and that in any case the suit was barred by the provi- 
sions of 'sections 13 and 244 of the Code of Civil Procedure, 1882. 

[227] Issues were settled, of which the following only were material 
on this appeal. (1) Ilow does the plaintiffs’ omission to object at the 
time of the sale in satisfaction of the claim of the Government for court 
fees and their allowing the property to be sold without offering to pay the 
same affect this claim ? (2) Does the claim for court fees in which the 
property was sold take priority over the plaintiff's mortgage ? (3) How 
does the judgment of the Commissioner, dated the 25th of October 1899, 
to the effect that the sale having taken place in satisfaction of a Crown 
debt, it took effect against the plaintiffs' mortgage and of the said sale 
having been duly conffrmed affect this claim 2 (4) How does the plain- 

tiffs' omission to Implead the defendant in their execution proceedings 
affect their right to have the property claimed ? (5) Is the suit barred by 
sections 13 and 214 of the Civil Procedure Code ? (8) Did the defendant 
purchase the property with notice of the plaintiffs mortgage ? 

On issues (1) and (2) the Judge of the first court summed up his 

conclusions thus : — 

Tho whole que.=?tion here is, what was the subjoot of Abbasi Begam's suit, and 
as I have shown, it was not the property mortgiged to Mewa Dal and Liohmi Natain, 
but tho one lakh and one ashnrf( deorood to Abbasi Begam against Tufail Ah 
The latter was also liable, which means any property that he possessed was liable and 
that property was tho equity of redemption in the villages sold. 1 therefore hold that 
tho sale to the defendant did not extinguish the plaintifl's prior morbRagas ; that 
all that ho purchased was Tufail Ali Khan’s equity of redemption, and that having 
failed to redeem the proporty and allowed it to be sold, bo could not now claim to 

keep it as against tho plaintiffs who were purohasora in a prior mortgage, and that 

even if a claim of CJovernmont for court fee bo held to be a Crown debt, it did not 
ufieot tlio existing incumbrances upon the debtors’ land. I therefore find on tho first 
two issues for tho tdaintiffs. Thi decides tho third issue also.*’ 

The Judge aUo held bbab the suit was not barred by either section l3 
or 244 of the Civil Procedure Code ; and on issue (8) that "the plaintiffs’ 
mortgages were notified at tho .sale, and the defendant purchased the pro- 
perty with notice thereof.” 

Ho accordingly decreed the suit. 

On appeal by tho defendants tho High Court (SIR JOHN STANLEY, 
O J , and BankR.1I J ) agreed with the lower court that the suit w'AS not 
barred by sections 13 or 244 of tho Civil Procedure Code and as to 
issues (I) and (2) they said : 

[2283 Tbo m^ia conloDtion* which has been raised before ua by the learned 
for tho appellants, is th it tbo defend^mta appellants having putobased tho property 
at a aalo lot tbo realization of court foes acquired absolute title to it, diaoharged ol 
any right which the plajotifla fniottgagoesi bad under their mortgages or under bne 
sale IB exeoution of the decree obtained by them. It appears to ua that there i0 b® 
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substanoe in this oontention. The appellants parohased pendente lite and in effeot 
purohased nothing, as the mortgagor's equity of redemption passed to the plaintifis 
under the sale made to them by the court. The appeal is in f%ot oonoluded by the 
decision of a Full Bench of this court in the case of boat Mulia7nmad Khan v. Mani 
Bam (1^ The tacts of that oase are on nil fours with those of the present. Tt was 
there held that a sale subieot to a mortgage of property belonging to the defendant 
in a suit brought in forma pauperis for the purpose of realizing the court fee payable 
to Government by the plaintiff, does not preclude the mortgagee from bringing to sale 
the same property in execution of a decree for sale on his, mortg>ige In that oase, as 
here, the existence of the mortgage was notihed at the sale to tbe defendants appel- 
lants The learned Subordinate .ludge in his Judgment states that the plaintiffs 
mortgages were all notified at tbe sale and tbe defendants purohased the property 
with notice thereof. 'Ibis is not disputed. There is in addition to this the fact, as 
we have stated, that a decree for sale had already been passed and that the defendaut 
purohased penderde lite.” 

The High Courb therefore dismissed the appeal. 

On this appeal — 

Boss and Kemoorthy Brown for tho appellants contended that the 
claim of the Government for the court fees took priority over all other 
claUns. and tbe appellants having purchased at a sale for realization of the 
court fees took an absolute title to the property discharj^ed of all rights 
which the respondents (mortgagees) had prior to the sale of the 22Dd of 
July 1899. The fact that the respondents’ mortgages were notified at 
the sale, or that proceedings in execution of the recpondenb*s decree were 
pending when the sale was held, did not in any way affect the nature of 
the sale or the rights which passed thereunder. Reference was made to 
tbe Civil Procedure Code (Act XIV of 1882), section 411 ; and Collector 
of Moradahad y. Muhammad Daim Khan (2), which was the law until 
1907 when it was overruled by Dost Muhammad Khan v. Mani Bam (1). 
To say, as the High Court says, that tbe appellants took nothing under 
their purchase was nob correct. Reference was made to the Transfer of 
Property Act (IV of 1882) section 52 (relating to lis pendens) and 
[229] sections 86 and 89; and Fayaz Bossain Khan v. Prag Narain (3). 
There was an outstanding interest in the property, against which the 
Collector was justified in prescing the claim of the Government to the 
court fees. The appellants took that interest which was a right to redeem. 
Section 86 of tho Transfer of Property Act was nob applicable. Section 
89 of the Act applied and under that section the equity of redemption the 
appellants bad taken was not lost until the confirmation of the sale to 
the respondents in October 1902. The appellants obtained the charge of 
the Crown, and section 89 took away nothing that they obtained. If the 
decree of the respondents affected the appellants they ought bu have been 
brought on tho record, and as that was nob done tho decree did not bind 
them. There was no one on the record who represented the legal estate. 
Reference was made to section 372 of the Civil Procedure Code, 1882. 
Where tho right of tbe Crown and tbe right of the subject collide the 
right of tbe latter must give way : Commissioners oj Taxation for State 
of New South Wai's v. Palmer (4); Attorney General of Neio South Wales 
V. Curator of Intestate Estates {b)\ Attorney General v. Leonard (6) per 
Chitty. J. 

It wa- aPo contended that the respondents having taken no steps to 
set aside the Colleotor’s order of the 20bb of August 1899, confirming the 

(1» 0902) I. L- B All.. 537. 

(2) 1. Tj. B. Q All 196. 

(3) (1^07) I. li. B. 29 All 339: L. R. 3i 
I. A., 102. 


(41 (1007* L. R. A. 0. 179. 

(.'.I (19071 Ij R A C 519 (.523) 

(6 (1896) L. R. 28 Ch. D. 622 (636), 
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sale by appeal or otherwise were bound by it. and had no right to maintain 
the present suit. Reference was made to MallcArjun v. Narhari (l) and 
Civil Procedure Code, 1882, section 311. The Collector in rejecting on 
the 20bh of August 1899 the application by Tufail Ali Khan to set aside 
the sale said that “ the respondents must take what steps they can to 
assert their rights.” They took no steps. 

DeGruythert K. G. and A. P. Sen for the respondents were not called 
upon. 

1912, January ^Zrd\ — The judgment of their Lordships was delivered 
by Lord Macnaghten. 

[230] This is an appeal from a decree of the High Court at Allah- 
abad, which affirmed a decree of the Court of Small Causes there exercis- 
ing the powers of a Subordinate Judge. 

The suit* was brought by the respondents Mewa Lai and Laohmi 
Navain to recover property of which they bad been deprived through the 
intorveotion of a Government official who attached ft and got it sold in 
order to satisfy a debt due to Government from somebody else. 

The facts arc undi^^puted. » 

On the 17fcb of December 1895, the respondents, who were mort- 
gagees of shaius in seven villages belonging to their mortgagor one Tufail 
Ah Khan, obtained the usual decree for sale. The 17th of April 1896 
was the date fixed for payment of principal, interest and costs, which 
amounted in all to Rs, 19,290-9-6. The mortgagor made default. On 
the 23rd of April 1896, the mortgagees applied for an order absolute. The 
order was drawn up on the 16bh of May following. On the 24:th of 
March 1897 an application was made for execution of the decree by sale 
of the mortgaged property and on the 26th of April 1897 the execution 
case was transferred to the Collector's Court as the property was ancestral. 
The decree came into the bands of the Sale Officer on the 8th of 
July 1897. 

In the meantime, the wife of the mortgagor brought a suit in forma 
•paup(ris against -her husband, Tufail Ali Khan, and the respondents, 
claiming from her husband a lakh of rupees under a contract of dower, 
and alleging that that sum was charged on the mortgaged property in 
priority to the mortgages, the subject of the decree of the 17bh of 
December 1895. On the 11th May 1B97 the suit was decreed with costs 
against Tufail Ali Khan, but dismissed with costs as against bis 
mortgagees, and it was ordered that the amount of court fees which 
would have been paid by the plaintiff had she not been allowed to sue 
as pauper should bo the first charge on the amount decreed to the plain- 
tiff , and should also bo recoverable from the defendant Tufail Ali Khan. 

The order as regards the court fees payable to Government was in 
accordance with the directions of section 411 of the Civil [234] Procedure 
Code, 1882, as to pauper suits. That section is in the following terms : — 
‘■- 111 . If tbe plaiDtifl RUO oe I ia the suit, the court si all calculate the amount 

of the court. which would have 1 eea paid by the pUinMfi if he bad not been per- 
mitted to sue as a piupor; and suo'j aoiount shall bo a first charge on the subjeof- 
mattor of the suit, and shall also bo rocovorable by the Government from any party 
ordered by the decree to p^y the same, in the same manner as costs uf suit are ra* 
oovetable under this Code.*' 

There was an appeal to the High Court but it was dismissed with 
costs. 

So the respondents succeeded in preserving the priority of their in- 
cumbrapces and in maintainiDg the decree of the 17tb of December 1895. 

(1) fl900j 1. L. B. 26 Bom. 837; L. R. 27 I, A. 216. 
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With fchis suooess all their troubles began. The Oolleotor on behalf of 
GoTernment applied for and obtained execution of the decree of the 11th 
of May 1897, not against Tufail Ali Khan, against whom the suit was 
decreed, but against the mortgaged property, in regard to which the suit 
failed. That execution case was also sent to the Collector’s Court. It 
was received by the Sale Officer on the ISth of February 189*^, more 
than six months after the receipt of the decree of the 17th of December 
1895. However, the Sale Officer 6xed one and the same day, the 22nd 
of July 1899, for sale in both oases. And when the day of sale came he 
put the property up for sale under the decree of the 11th of May 1897, 
and it was sold to Bai Bahadur, the father of the appellants, for Bs. 1.529, 
an amount just sufficient to satisfy the claim of the Government. 

The mortgagees' decree was returned to the Civil Court with a state- 
ment that no property was left for sale in connection with that decree. 
In taking this course the Sale Officer, according to the opinion of the 
Collector, acted legally. Possibly, said the Collector, he might have put 
the property up for sale under the mortgagees’ decree, “proclaiming at the 
same time the debt doe to Government as an incumbrance to be satisfied 
by the purchaser," but there was no material irregularity. In the 
Collector’s opinion the authorities clearly affirmed "the principle that the 
Government takes precedence of all other creditors, whether or nob they 
have a lien on the property." 

At the instance of the mortgagees the Civil Court directed that the 
property should be put up for sale again under the [232] decree of 
the 17th of December 1895. Ultimately the mortgagees bought it for 
Rs. 18,365. They obtained formal possession. But it seems that Bai 
Bahadur had already obtained possession under his sale certificate. Both 
parties then exerted themselves to collect rents. Then followed a 
struggle for mutation of names. The Assistant Collector dismissed an 
application for that purpose by the mortgagees, blaming them for trying 
to avoid payment of the Government dues "instead of quietly paying off" 
the court fees and getting the property sold in satisfaction of their large 
debt. After a learned argument he held that the wording of section 411, 
Civil Procedure Code, was clear that the Gavernmenb dues were the first 
charge on the property, and that Bai Bahadur had consequently a pre- 
ferential claim. Then the mortgagees appealed to the Collector. He 
took the same view, after argument, though he confessed that be " had 
not hitherto realised that the position of the Crown in such matters was so 
strong." Lastly, the mortgagees applied to the Commissioner on second 
appeal. He, too. rejected their application in the first instance on reading 
the record, and then on an application for revision after hearing the parties 
at considerable length, who "argued as to the equity and legal rights of 
the case." As to the merits he pronounced no opinion. He thought it 
essentially a case for the Civil Court. But he added that until the ques- 
tion was determined by a competent court he did "not think that any 
fairer decision could be come to than that at which the Collector arrived ” 

So at last the mortgagees betook them to the Civil Court, to which 
they ought to have applied long before in a regular suit. The Judge 
of first instance ordered that the respondents should be put in possession of 
the property, and declared that thay were the absolute owners. An appeal 
bo the High Court was dismissed with costs. Bub the learned Judges, after 
argument, came to the conclusion that there was a substantial qu'e'=tion 
of law involved and gave leave to appeal to His Majesty in Council. 
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Their Lordships are alt a loss to discover what question of law is in- 
volved in this case. So far as can be gathered from the judgments 
in the Collector’s Court the validity of the sale to Kai Bahadur was 
rested on two grounds (1) on the terms of [233J section 411 of the Civil 
Procedure Code, and the decree of the llbh of May 1897, and (2) 
on the prerogative of the Crown. As to the first point, the claim 
pub forward on behalf of the Government is absurd. The decree of 
tne 11th of May 1897 did not create any charge on the mortgaged 
property in favour of the Government. The Government had no right 
to attach the property and sell it in execution under that decree, though, 
of course, such interest, if any, as remained in the mortgagor from 
whom the court fees were declared to be recoverable, might have been 
reached by a proper proceeding. The order for the first sale was, there- 
fore, without jurisdiction. The sale passed no property to the person 
declared purchaser. On the second point the claim advanced by the 
Collector on behalf of the Government is a preposterous claim. It is only 
when claims of the Crown and claims of “ common persons ” (to use an 
old expression) “ concur ” or come into competition that the Crown is pre- 
ferred. The Crown has no more right than a “ common person *' to seize 
A’s property and apply it in or towards the discharge of a debt due from B. 
That is not a que'^tion of law. It is a matter of common justice, and it 
may be added, of common honesty. 

Their Lordships will humbly advise His Majesty that the appeal 
ought to be dismissed with costs. 

Appeal dismissed. 

Solicitor for the appellant : -^DouQlas Grant. 

Solicitors for the respondents: — BarroWt Rogers and Nevil. 


34 A. '^34 ( = 39 I A. 121= 141. C. 1^100=9 A. L. J. 263=11 N. L. T. 217=16 C. W. 

N. 409=1912 M. W. N. 824=22 M. L. J. 462). 

[234] PRIVY COUNCIL. 


Debt Mangal Prasad Singh {Plaintiff) v. Mahadeo Prasad Singh 

{Defendant). 

[On appeal from ths Biah Court at Allahabad.) 

[lObh and 14hh November, 3911 and 2nd February, 1912.] 

Eindulatv Inheritance — Miiakshira law^Toint Hmdu f'tmily — M other' i share on 

partition of joint family property between her and her sons after father's death — 

Stridhan— Maintenance. 

Aooordiag to tho Mitak$:hnra there is no substantial diSerenoe in principle 
between » wom.in’s property acquired by inheritance and that acquired by 

partition . . u 

Held therefore ^reversing the d^'Ojsion of the courts in India) that the snare 

which tho mother in a joint Hindu family obtains after the death of the father 

on partition of the joint family property between the mother and the sons is not 

her but is given for her maintenance, and on her death it devolves 

upon tho heirs of her husband and not upon her own heirs. 

.VaKgrti Prasad Singh v. Mahadeo Prasad Singh tl) and Chhiddu v. 
Naubat (2) overruled. 

FFol- 26 I 0 785=16 M. Tj. T. 687=1915 M. W. N. 48=89 Mad. 298; Diflt. 29 I. O. 
'■ ' 184=28 M. L I. 495; Ref. f)2 I. G. 426; 60 1. O- 929; 66 I C. 986:71 I C. 883 : 

Fol 74 I. C. 81: Ref 82 I. C. lO ] 


^Present: Lord MACNAGIITEN. Lord ROBSON, Sit JOHN EdQE and Mr. AMEBB. 

Alii. 

(1) (1909) 1- D. R. All. ?52. 


(2) (1901) I. li R. 24 All. 67. 
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Appeal from a iudgment] and decreo {20bh Dcoomber 1909) of the 
High Court at Allahabad, which affirmed a judgment and decree (14th 
December 1907) of the Subordinate Judge of Gorakhpur dismissing the 
appellant's suit. 

The main question for decision on this appeal was whether property 
to which a Hindu mother in a joint family governed by the Mitakshara 
law becomes entitled on partition is her strtdhan or not. 

Gata Prasad SiNGA=-DQlhaii Sabibzad Kunwari (widow). 

I 

I 


1911 

NOV. 10. 14. 

1912 
FSB. 2. 


PRIVY 

COUMOlIi. 


\ I 

Bheo Partap Singh (dead). Mahadeo Prasad Singh 

(Dolendant No. IK 


Sitla Bakhah Singh 
(Defendant No. 2). 

I 

Balbbaddar Singh 
(Defendant No. 7). 

l~ 1 T”! 

Jagar Nath Singh Darga Prasad Singh Mathura Singh Lallu Singh 
(Defendant No. 9). (Defendant No. 4). (Defendant No. 5). (Defendant No. 6). 


Debt Mangal Fcasiad Singh 
(PlaintiS*. 

n 


34 A- 294=39 
1. A. 121=14 
1. C. 1000=9 
A. L. J. 268 
=11 M. L. T. 
217=16 G. 
W. N. 409= 
1912 H. a, 
R. 324=22 
H. L. J. 462. 


The above pedigree shows the relationship of the parties. Debi 
Mangal Prasad Singh, the appellant (plaintiff), was the grandson, and the 
respondents, Mahadeo Prasad Singh (defendant No. 1) and Sibla Bakhsh 
Singh (defendant No. 2), were the sons of Gaya Prasad Singh, who died 
leaving a widow, Dulhan Sahibzad Kunwari. 

[235] On the 4bh of January 1893, the appellant being then a minor 
his mother Dulhan Dharamraj Kunwari brought a suit for partition of 
shares in the ancestral property against the present respondents Mahadeo 
Prasad Singh and Sitla Bakhsh Singh. To that suit Uuihan Sahibzad 
Kunwari was made a party defendant on her own application. The 
First Court decreed to each of the parties to the suit a one-fourth share 
in the property, and that decree was affiraed by the High Court. DulPan 
Sahibzad Kunwari thus obtained a one-fourth share on partition. She 
died on the 19th of November 1900, and the appellant brought, on the 
1st of June 1907, the suit out of which the present appeal arose to recover 
possession of a one-third share of the property obtained by Dulhan 
Sahibzad Kunwari on partition on the allegation that on her death the 
defendants had wrongly taken possession of the whole of the property 
although they were only entitled to a two-thirds share in it. 

The defence was that the property in suit was the stridhan of Dulhan 
Sahibzad Kunwari and that the plaintiff therefore had no right of inherit- 


ance in it. 

Two issues wore settled, namely : — (1) Whether the property Dulhan 
Sahibzad Kunwari got under the partition decree was her own siriahan nr 
she had only a life interesii in it ? (2J Is the plaintiff the legal heir of 
Dulhan Sahibzad Kunwari and has he any interest in the property left hv 
her as against the defendants Nos. 1 and 2? * ^ 

The Subordinate Judge decided both issues against the plaintiff 
the ground that the share allotted to Dulhan Sahibzad Kunwari on nartr 
tion was her stridhan to which tbe plaintiff was not entitled under the 
Hindu law. 

On appeal the High Court (Sir John Stanley, C. J., and 
J.) affirmed that decision. w-ERJi, 

The judgment of the High Court will be found in I D t? qo m 
953. ■ • 
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1911 

Nov. 10, 11. 

1912 
Feb. 2. 


■?Rivy 

OOUNOIU^ 

35 A. 23=39 

I. 4. 121 ^15 
I. C 1000=9 
A. L J. 263= 
11 tA. L X. 

27=16 0. 
W. N 409^ 
1912 M. W. 
N. 3 i=l2 
M. L. J. 462. 


On this appeal — 

Sir Erie Biohards, K.G. and B. Dube for the appellant contended that 
the shar-^ allotted on partition to Dulbaa Sahibzad Kunwari was for her 
maiotenance only, and was not her stridhan ; it therefore passed on her 
deatih bo her husband’s heirs and not to [236] her own heirs under the 
Mibalfshara law. Rdferenoe was made to Mayne’s Hindu Liaw, 7bh ed.i 
page 832, para 658 ; for the definition “Stridhan.” see "Mitakshara, chap, 
tr, section 11, paias. 2 and 30 (Stoke’s Hindu Law Books, page 458); 
Mavne’s Hindu Law, pages 820. 822, para. 610 ; r^iaftoor Deyhee v. Bai 
Baluk Ram (,1) ; Macnaghten’s Hindu law, Vol. 1, page 30, and Bhugwan- 
decn Doobey v. Myna Baec (2). A distinction has been drawn between 
property voluntarily given or inherited and that taken on partition : 
C'iOtay Lall v. Chunnoo La!l (3) ; MuUu Vaduganadha Tevar v. Dorasinga 
Tevar i,4); SA^o Shankar Lit v. Debi Sahai (5) ; Sheo Pratab Bahadur 
Singh v. A'lahabad Bj.nk (6) ; Mayne’s Hindu Law, page 837i para. 621; 
CosstnaiU Bysack v. Rurrosoondry Dossee (7). A widow would not get a 
larger share on partition than if she inherited as it is only for her main- 
tenance ; Guru Das Banerjeo's Hindu Law, “Marriage and Stridhan” 
(2ud ed.), page 305 : Sorolah Dossee v. Bhuban Mohun Neoghy (8) decided 
by Sir Arthur Wilson ; Mayuo’s Hindu Law, page 703, para. 518, There 
is an absence of authority in India on the point in the present case. In 
Bengal the general law is that the wife’s share reverts to her husband*s 
heirs on her death as in the ease decided by Sir Arthur Wilson ; Beni 
Parshad v. Puran Chand [9] ; Chhiddu v. Nau5ai(10); Mitakshara, 
chap. I, section 6 (Stoke’s Hindu Law Books 394), section 3, para. 8; 
chap. II, section 1, para. 30 et seqq.: Guru Das Banerjee’s “ Marriage and 
Stridhan ” (2Qd od,), 330, 331 ; Sri Lai Bai v. Surajbali (ll); Mitak- 
shara, chap. I, section 1 (Stoke’s Hindu Law Books, 371) ; Buldeo Singh 
V. Mahabeer Singh (12) ; Sheodyal Tewaree v. Judoonath Tetoaree (13) and 
Lalje.et Singh v. Rajcoomar Sinyh (14). In any event the appellant was 
entitled to succeed to the property together with the respondents 1 and 2, 

[237] D'Gruyihert K.G , Ross stQii A. P. Sen, for the respondents 
oonteuded that the share which was allotted to Dulban Sahibzad Eunwari 
on partition was her stridhan to which the appellant bad no right of 
inheritance. The Mitakshara was the sole authority in this case, and 
what the Mitakshara laid down was that the mother does not take the 
share she is entitled to. as maiDtenance, but in precisely the same 
manner as the other sharers take their shares, Mitakshara, chap. II, seo^* 
tioQ 1. paras. 31, 32, 33. The case supposed in the Mitakshara is a case 
of partition in the father’s lifetime; see chapter I, section 7, paras. 1 and 2 
chap II, section 11, paras. 1, 2 and 12. Chotay Lai v. Ghunno Lall (15): 
Sheo Dayal Tewaree v. JudoonatiiTewaree{l^'^) was irrelevant as no partition 
had taken place; Mohab^er Pershad v. Ramyad Singh (17) gave no oonolu- 


(1> ll86fi) 11 Moo. I. A. 139, (lo5. 174). 

(2) (1867) 11 Moo. I. A (504—606). 

(3) a87S) 1. E,. B. 4 Cal. 744 (753, 
7641 ; li R 6 f A. 15 530). 

(4) 08811 1. L. R 3 Mad. 290 ; L. R. 8 
I. A. 99 (108). 

(h) 11903' I. li R. 25 All. 463 (472) ; L. 
R. 8 I. A 202 (205) 

(fi) 0 908) 1 T,. R. 25 All. 47fi (491) ; L 
B. 80 I A 901 (217). 

(7) (1820) 2 Morley'8 Dig. 198. 

(8) 11886) 1. L. R. 15 Cal. 292. 


(9) (1898) I. D. R. 23 Cal, 2fi3 (279). 

(10) (1901) I. L. R. 24 All. (67. 74. 76). 

(11) (1901) I. L. B. 24 All. 82. 

(12) (1866) 1 Agra H. G. 155 (157). 

(13) (1868) 9 W. B. 61 (68). 

(14> (1«73) 20 W R. 336 (340). 

(15) (1878) I, L. R. 4 Cal. 744 : D. B. 6 
I. A. 15. 

(16- 1869) 9 W. R. 61 (62). 

(17) (1878) 12 B. li. R. 90; 20 W. B. 
192 (195). 
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sive deoision; Ben* Farshad v. P«ron Chand (1); Lalljeet Singh v. Baj 
Ooomar Stnoft (2); Doorga Koonwar v. Tejoo Koonwar (3); Nella^kumaru 
Chetti V. Marakathammal (4) ; Bhagtrihtbai v. Kuhnujirav (6) per West J,; 
Guru Das Banerjee's Hindu Law "Marriage and Stridhan" ^2tid ed.), 3 I 4 ! 
320; Thakoor Deyhee v. Rai Baluk Ram (6); bhugwandeen Duhey v. Myna 
Baee (7); Lai Sheo Partab Bahadur Singh v. Allahabad tank 1,8); 
Stt^amctnian Ch uiv. Arunackeltam Chau (9). The Bengal oases are 
useless here,— as they are decided on the Dayabhaga law. Sorotah Doasee 
V. Bhubun Mohun Neoghy, (10) did not decide the point in the present 
case. Mayne’s Hindu Law omits consideration of the other sections of 
the Mitakshara referred to. Remangini Dast v. Kedarnath Kundu Chow- 
dhry (11). The respondents, therefore, it was submitted, rightly obtained 
possession of the share of Dulhan Sahibzad Kunwari as her sons and heirs 
on her death, to the ezolusion of the appellant. 

[238] Sir Erie Rickards, K.C., replied, referring to Mitakshara, chap. I 
section 6, para. 2 ; section 3, para. 8 and chap. II. section I, para. 33. 

1912, February 2nii.— The judgment of their Lordships was delivered 
by Lord EoBSON : - 

The question bo be determined in this case is whether immoveable 
property, obtained by a Hindu widow on partition of the joint family pro- 
perty under the Mitakshara law. is part of her stridhan in the narrow 
sense of that word, indicating her separate property or peculium which 
passes on her death to her own heirs ; or is merely part of her stridhan in 
the wider sense in which the word is sometimes used, as indicating any 
property in which she may have some right of proprietorship. 

The property in question originally belonged to one Gaya Prasad, who 
with his three sons, formed a Hindu joint family governed by the Mitak- 
shara law. He died leaving three sons, and a widow, Dulhan Sahibzad 
Kunwari. One of his sons, Sheo Partap Singh, died in 1889, leaving 
a widow and his son. the plaintiff appellant. In 1894 a partition of 
the joint family property took place, at the suit of the plaintiff under 
the guardianship of his mother, and in that suit the court apportioned 
one-fourth share of the property to Dulhan Sahibzad Kunwari, who 
remained in possession thereof until her death on the 19bh of November 
1900, 

The plaintiff claims possession of one-third of the property thus held 
by her. on the ground that it passed, under the Mitakshara law, to the 
heirs of her husband, of whom be is one. 

The first two defendants respondents aretthe two surviving sons of 
Dulhan Sahibzad Kunwari, and their contention is that the property 
acquired by their mother on the said partition was her stridhan or vecX 
Hum so as to descend to her heirs. ^ 

This raised the further question as to whether the plaintiff, whose 
father had predeceased Dulhan Sahibzad Kunwari, was one of her heirs or 
was excluded from her inheritance by her surviving sons. The Subordinate 
Judge decided both these issues in favour of the defendants, and that 
ment was affirmed by the High Court at Allahabad. ^ 

(1) (1896) I. L. B. 28 Oa!. 268 (278). 

(2) (1878) 20 W. R. 336 (339, 840). 

(3) (1866) 5 W. B. Miso. 53 

(4) (1676; I. L. B. 1 Mad. 166. 

(5) (1886) 1. £i. B. 11 Bom 286. 

(6) (188t>) 11 Moo. I. A. 189 (155, 

174). 


1911 

NOV. 10, 14. 

1912 
Fbb. 2. 

PBiW 

COOMOlIf. 

34 A. 284= 
89 1. A. 121 
=14 1. C. 
1000=9 A. 

L. J. 2a8wll 
M. L. T. 217 
= 16 0. 0. 

N. 409=1912 

M. W. N. 824 
=22 M. L. J. 

462. 


BObV ** ^87 (604. 

T All. 476 (4911 • 

L. R. 30 I. A. 209 (217). ' • 

19) (1904) I L. R 28 IMaa 1 

10) (1888) I. L. B. 16 Cal 192 

(U) (1889) I. L. B. 16 Oal. 7M 
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All. 239 INDIAH BIQH OOUBT aEFORXh 

E239] The sections of the Mibakshara dealing with the property of 
a woman have given rise bo much controversy and some conflict of deol> 
sions. In chap. II, section 11, para. 1 of that treatise, Vijnanesvara 
sets forth Yajnyawaloya’s classiticabion or description of woman's property 
as follows : — 

“ What was given to a woman by tho father, the mother, the husband, or a 
brother, or received by her at tho nuptial fire, or presented to her on her husband's 
marriage to another wile, as also any other [separate acquisition] is denominated a 
woman's property. 

^ In para, 2 of the same section, Vijnanesvara repeats in substance the 
six-fold ciassiflcafcion given in para. 11, and then m place of the general 
words “ as also any other " he substitutes a further enumeration as 
follows: — 

** And also property which she may have acquired by inheritance, purchase, par- 
tiiioDi seizure, or finding, are denominated by Manu and the rest, 'woman's pro- 
perty.' " 

This reference to Manu is not borne out by the quotation from that 
authority given in para. 4 (section 1). Manu is there cited as making 
the same classification of the different kinds of “ woman’s property " as 
that above given by Yajnyawaloya, and saying that they “ are denomina- 
ted the six-fold property of a woman.” 

The six-fold enumeration of the sources of a “ woman’s property,” as 
given by Yajnyawaloya and Manu, corresponds with the technical or nar- 
row signification of stridhan indicating property which is under her abso- 
lute control during life on her death is descendible to her heirs. Do the 
same obaraoteristics attach to a woman’s property derived from the addi- 
tional sources specified by Vijnanesvara, viz.t inheritance, partition, &o. ? 
The words ” any other ” with which Yajnyawaloya concluded his enumera- 
tion are a translation of the word "adi” or *‘adya,” which, according to 
Mr. Mayne (Hindu Law, 7bb ed., page 823) means “and tho like.” In that 
view, Yajnyawaloya meant to limit his description of "woman’s property,” 
or stridkarii to property acquired in any of the six modes he had just 
specified, or in any other manner ejusdem generis with those modes. 
Vijnanesvara’s additional enumeration goes beyond that. When read with 
Yajnyawaloya's description, it constitutes a practically complete statement 
of the means by which a woman can acquire property rights. Dealing 
with this extended signification of the term " woman’s property” 

Vijnanesvara says in paragraph 3 of the same section that it ” conforms in 
its import with its etymology and is not technical.” In paragraphs 2, 3 and 
4, therefore, he is speaking of stridhan in the wider sense. In para- 
graphs 6, 6 and 7, Vijnanesvara cites the description of " woman’s pro- 
perty” given by Katyayana, which does nob expressly profess to be exhaus- 
tive, bub which closely approximates in character to that given by 
Yajnyawaloya and Manu, and does not include any of the beads (inherit- 
ance, partition, &o.) added to the list by Vijnanesvara in paragraph 2, 
Then comes paragraph 8, which gives rise to the difficulty. It runs 
thus : — ” A woman’s property has been thus described. The author next 
propounds the distribution of it. ‘ Her kinsmen take it if she die without 
issue.' " 

The rule of devolution prescribed by the author (Yajnyawaloya) to 
whom Vijnanesvara refers, was, so far as that author himself was con- 
cerned, no doubt intended to apply only to stridhan in the narrow signifi* 
cation defined in paragraph 1, and not to the enumeration as expanded by 
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the commentator in the oonolading words of paragraph 2. It is, indeed, 
possible to read paragraph 3 as applying only to the more limited enumera- 
tion of Yajnyawaloya. When Vijnaaesvara says " a woman's property has 
been thus desoribed,” he may have been referring bo the d 0 *=oription given 
by his author and by Katyayana, and have intended to confine Yajnya- 
waloya’s rule of devolution to Yainyawaloya’s olassifioabion. His language, 
however, in paragraph 8. when read with what he says in paragraphs 2, 3 
and 4, is open to the meaning that a woman’s property, of whatsoever 
kind, descends always to her own heirs. It is diffiaulb to adopt the latter 
oonsbruobion in view of the undoubted fact that, as Sir Arthur Wilson 
said in delivering the judgment of their Lordships’ Board in Sheo 
Shankar Lai v. Debt Sahai (1), “most of the old commentators recognize, 
with regard to the property of a woman, whether called stridhan or by 
any other name, that there may be room for differences in its line of 
descent according to the mode of its acquisition.” 

So far as woman’s acquisition of property by inheritance is concerned 
the matter is now clearly concluded by authority, and [241] considera- 
tion of the oases decided with regard to that item in Vijnanesvara's 
additional enumeration will facilitate the task of dealing with the item of 
"partition” in the same enumeration. 

In the case of TkakoDr Deyhee v. Rai Baluk Ram (2) it was contend- 
ed that, in the provinces governed by the Mitakshara, the widow’s estate 
in her husband's property was absolute, and that she had full power to 
dispose of it. In support of that argument reliance was placed on the con- 
cluding words of the second paragraph of section 11, chap. 2, of the Mibak- 
shara above dealt with, viz., "also property which she may have acquir- 
ed by inheritance.” Their Lordships, however, rejected the view that 
those words included such property as part of a woman’s stridhan so as to 
make it descendible to her heirs. They quoted, with approval, the pro- 
position laid down by Sir William Macnaghten in his" Principles and Pre- 
cedents of Hindu Law.” vol. 1, page 38, where he says : — 

“Iq tbo whatevar a woman may have acquired, whether by inheri 

tanoe. puroha^e, partition, seizure, or gnding, is denomin \ted woman's property but 
it does not constitute her pccuiium.'’ 


It was therefore held that a widow has no power of alienating any 
immovable property which she has inherited from her husband, and that 
on her death, such property will pass to the next heirs of her* deceaced 
husband. Similarly, in 8hugwandef>n Doobny v. Myna Race (3) it was held 
that, by the Hindu law prevailing in Benares (the Western School), no 
part of the husband’s estate, movable or immovable, forms portion of' hie 
widow’s stridhan, and <=he has no power to alienate the estate inherited 
from her husband, bo the prejudice of his heirs, which, at her death, devol- 
ves on them. Sir JAMES CoLViELE, in delivering the judgment of theii 
Lordships’ Board, says : — "Both the Vivada Chintamani and the Mayukha 
confine stridhan within the definitions of Manu and Kafcyayana Thev 

exclude property inherited, and the other acquisitions which are comnre^ 

bended in the last clause of the paragraph in the Mitakshara hni- 
excluded by Sir William Macnagbten.” ’ 

Thi. observation put. part.tion on the same footing as inheritance 
SO far as the rights of a widow are concerned. “uauuo, 

(l) (1903) 1. L. R. 26 All. 468 (472) : L. 

R. 30 I. A. 202 (206). 


(2> (186B) 11 Moo. I A 120 
(3) (1967) 11 Moo. I. 1: 487 
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(Hoi. 


[242] In Ghotav Lall v. Ckunnoo Lall (1) ifc was held bhab, under 
the law of Mibakshara, a daughter's estate inherited from the father is a 
limited and restrioted estate only and not siridhan, so that upon her 
death the next heirs of the father succeed thereto. 

The cases on the question of a woman's inherited property came 
under review by their Lordships’ Board in Sheo Shankar Lai v. Debt 
Sahai (2) before referred to and Lai Sheo Pariah Bahadur Singh v. 
AllaUfibad Bank (3). The construction of the Mitakshara was again con- 
sidered, and it was held that, under the Hindu law of the Benares sobool, 
property which a woman has taken by inheritance from a female is not 
her siridhan in such sense that on her death it passes to her stridhan* 
heirs in the female line to the exclusion of males. 

Each of these authorities is inconsistent with the wide scope which 
the respondents, on their construction of the Mitakshara, seek to give to 
the dehnition of siridhan. 

The que<^tion now arises whether there is any substantial difference 
in principle between a woman's property acquired by inheritance and that 
acquired by partition. It is a question attended with some diffioultieSi 
especially in the construction of the Mitakshara, whatever view of it may 
be taken. While a family remains joint a woman has no right under 
the Mitakshara for a specific share of the family estate. She is only entitl- 
ed to maintenance, or in due course to her customary inheritance, and if a 
partition takes place a mother gets a share equal to that of a son. If 
the share given to a widow on partition is given to her as a substitute for 
that to which she would be entitled upon inheritance, then, according 
bo the foregoing authorities, it would seem reasonable that it should 
follow the same rule of descent and revert on her death to her 
husband's heirs. If. on the other hand, it is given to her by way 
of provision for her maintenance, it seems equally reasonable that 
when the necessity for her mainbenanoe has ceased the property should 
revert to the estate from which it was taken. Of course, the members 
of a joint family effecting a partition may agree that a portion of the 
proDsrby shall be transferred to the widow by way of absolute gift, 
[243] as part of her siridhan, so as bo constitute a provision for her 
siridhan heirs ; hub, in the absence of any such intention, their Lordships 
do nob feel ju<:bifi 0 d in putting property acquired by a widow, on a partition 
of the joint estate, upon a footing different from that on which property 
coming to her by way of inheritance has been placed. The contrary view 
was taken by the High Court at Allahabad in Chhiddu v. Naubat (4). The 
learned Judges in that case laid great stress upon ohap. I, section 6, 
para. 2 of the Mitakshara. Vijnanesvara there deals with the rights of a 
son born after the partition, and says that on the demise of his parents 
he obtains both their portions, — 

Hia motber’fl portion, howerer, only i! there be no daughter, for it ia declared 
that “ Diughtere ahare the residue of their mother's property after payment of her 
debts." 

Again chap. I, section 3, para. 8, runs as follows : — 

"Tt has been declared that sons may part the efieots after the death of tbolr father 
and mother. The author states an exception in regard to the mother'a separate pro- 
perty : * The daughters share the residue of their mother’s propscty, after payment of 
her d ebts." — • 

(11 (1878) 1. ti- B. 4 Cal. 744: L. R. 6 I. (3) (1903) I. Ii. B. 25 All. 476; L. R. 80 

A, 15 1. A. 209. 

(2)' ((1903) I. Ii. B. 25 All. 468: Ii. B. {A) (1901) I. D. B. 24 AU. 67 (74. 76). 

30 1. A. 202. 
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This paragraph refers only to the mother*s separate property or 
peoulium whatever that may be. But it is by no means oertain either in 
that paragraph or in section 6, paragraph 2, the property coming to her 
by way of partition is necessarily included in that pecuhum. 

That there is a distinction in the rules of descent between different 
kinds of a woman’s property according to the mode in which it has been 
acquired, is beyond question, but the Mitakshara does not always dis- 
criminate between these different kinds of property, and in the doubt 
that arises as to its precise intent and construction in reference to this 
point, the principle upon which the oases relating to inheritance have 
been decided appears to be safe guide in dealing also with oases of parti- 
tion. 

In this view, it is unnecessary to discuss the second question as to 
whether the plaintiff was entitled to share in his grandmother's estate as 
one of her heirs equally with his uncles. 

Their Lordships will therefore humbly advise his Majesty that this 
appeal should be allowed ; the decrees of the Courts below set aside with 
costs ; and in lieu thereof a decree made in [244] favour of the appellant 
for the one-third of the share with mesne profits which came to Dulhan 
Sahibzad Kunwari on partition and was held by her. 

The respondents will pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the appellant : — Barrow^ Rogers and Nevill. 

Solicitors for the respondents : — T. L. Wtlson & Go. 


3i A. 2«4 (=14 I. C. 687=9 A. L. J. 260=18 Or. L. J. 273). 

REVISIONAL CRIMINAL. 


Before The Honble Mr. H. O, Richardst Chief Justice. 


Emperor v. Lal Singh.* 

[29th November, 1911.] 

Oriminal Procedure Code, section 407 — Saticiton to Prosecute — Application to Magistrate 

of the first Clast -Appeal to District Magistrate— Transfer— Jurisdiction. 

Section 407 of the Cciminal Prooedute Code doeg not eatiblo a Djatriot Macia 
trate to send appeala uador aeotion 105 of that Code to a Magiatrate of the ficat 
olaaa aubordinate to him That aeotioa deals with appeals from oonviotinna 
Sadhu hall v. Churn Past (1) followed. 


This was an application in revision arising out of an application for 
sanction to prosecute. The original application was made more than 
three months after the decision of the case from which it arose. The 
Magistrate, who originally heard the case, had been transferred in the 
mean time. The successor of the Magistrate granted sanction. The op- 
posite party appealed under section 195 of the Code of Criminal Procedure 
to the District Magistrate, who transferred the appeal to a Magistrate of 
the first class subordinate to him. 

The appeal was di'^missed and thereupon bhe opposite parbv annlied 
in revision to the High Court. 

Mr. C. Dillon (with him Babu Balram Chandra Mukerji\ for the 
applicant, contended that the applicaaion for canction wa s made more 

• Gcimioal Hevigion -o. 614 of lOli, from an ord'^r of Kasim 
trate, first class, of Budan dated the 11th of Ootober. 1911. 

(1) (1903) I. D. R. 80 Cal. 394. 
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than three months after the ease -was over. The other party waited till 
the officer who decided the case went away on leave. Under such oiroum* 
stances sanction should not have been granted, 

[2461 The Collector bad no jurisdiction to transfer the appeal to 
another Magistrate. He referred to Sad^iu Lai v. Bam Churn Paai (1). 

The Hon ble Pandit Moti Lai NBhrUt for opposite party, was heard in 
reply. 

Richards, C. .T.— This is an application to set aside the orders of 
two Magi<:trates of the first class, granting sanction to prosecute under 
sections 193 and 211 of the Indian Penal Code. The application for 
sanction was not made before the same Magistrate as had originally tried 
the case, but it was made to his successor, who granted sanction. There 
was an appeal to the District Magistrate, who apparently directed that 
the appeal should be heard by another Magistrate of the first class 
subordinate to him. The learned District Magistrate was evidently exer- 
cising what he considered to be the power vested in him under section 407, 
In my opinion this section does not entitle the District Magistrate to send 
appeals under section 195 of the Criminal Procedure Code to a Magistrate 
of the first class subordinate to him. The section deals with appeals from 
convictions. This view of the section was taken in the case of Sadhu Lall 
V. Bom Charun Past (1). I therefore allow the application, set aside the 
order of Mr. Kasim Beg Cbagtai, and send back the case to the District 
Magistrate with directions that he should hear the appeal himself. I 
expressly abstain from stating any view upon the merits. 


34 fi, 248 (^9 L. J. 297=14 I. 0. 605). 

[246] APPEIiDATE CIVIL. 

Before Mr. Justice Earamat Eusain and Mr. Justice Chamier. 

Lachmi Narain {Defendant), v. TDRAB-UN-Nia9A {Plaintiff).* 

[Ifitih December, 1911.] 

Act No. IX of 1908 (Indian Limitation Act), schedule I, articles HR, 120. 131, 182— 
Suit to recover arrears of anwiitj/ charged on immovable property^ Claim for per- 
sonal decree only — Limitation 

that artiolo 132 of the first cohedule to the Indiau Limitation Aot is 
applicable cnly to eumfl in which the plaintifi ol ims to recover money charged 
upon immovable property to r.tiae it out of that property, and not to a claim in 
which merely persosal decree is jsked for. JRumrftn v. Kalka Prasad (2) fol> 
lowed. 

Held also that the words of article 131 *to establish a periodically recurring 
right' are altogether inapplicable to a suit to recover arrears of payments due 
under a regintorod oontraot. Dost Muhammad S^iati v. £^oha») Singh (3) followed. 
A suit cf such a nature is governed by either article IIG or article 120 of the 
first sobodulo to the Indian Limitation Act. 

[Olted. 38 Mad. 916=23 T. O. 80r,.] 

The facts out of which th\< appeal arose wpre as follows. 

In Febiuary, 1866. ore Maujud Ali Shah executed a document, 
whereby, after reciting that a largo sum of money was duo to bis wife on 

•Second ApperO No. 130? of 1910. from a decree rf Mobnmniad lebsq Kban, Dis- 
trict Judge of Parrukhabad, dated ibe l?lh of Fepfnrpber, 1910, oonfirminga decree of 
Daya Natb, Subordinate Judge of Parrukbabad, dated the 16th of December, 1909. 

(1) (1903) 1. L R 90 Cal 394. l3) Punj Reo. 1906, p. 808. 

(2) (1885) I. L. B. 7 All. 602. 
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aooount of dower, he undertook fco pay her Rs, 12 per mensem during her 
life, and agreed she should receive that amount out of the income of cer- 
tain immovable property. In 1870, he morbgaj^ed that and other immov- 
able property to Laobman Singh and Madho Singh for Rs. 22,700, by a 
deed which provided that the mortgagees i^bould pay annually out of the 
profits of the property for the illummation of the t/aigah of which he was 
sajja^a-nashtrit and that, of this sum, Rs. 12 a month should be paid to his 
wife, Abadi Begam, and the remaining Rs. 13 a month were to be paid to 
him. In August, 1874, the mortgagees sub-mortgaged their rights to Asa 
Ram, the father of the defendant to the present suit. The original mort- 
gagees and after them Asa Ram continued to pay the money to Abadi 
Begam and Maujud Ali Shah and their heirs until 1898 or 1899, 
when Asa Ram stopped payment. In the present suit, instituted 
in 1909, the plaintiff respondent claimed arrears of the sums of 
Rs. 12 and Bs. 13 per mensem, from 1899 to the date of suit, and 
[2473 interest thereon at the rate of 6 per cent, per annum. The court 
of first instance decreed the claim, and this decree was affirmed in appeal 
by the District Judge. The defendant appealed to the High Court. 

Mr. W, K. Porter (for Mr. B, E. O Gonor) and Munshi Qulsari halt 
for the appellant. 

Dr. Tej Bahadur Sapru (with him Dr. Satzsk Chandra Banerji) for 
the respondent. 

Karamat Husain and Chamier, .TJ. — In February, 1866, one 
Maujud Ali Shah executed a document whereby, after reciting that a large 
sum of money was due to his wife on account of dower, he undertook to 
pay her Rs. 12 per mensem during her life, and agreed that she should 
receive that amount out of the income of certain immovable property. In 
1870, he mortgaged that and other immovable property to Bachman Singh 
and Madho Singh for Rs. 22,700, by a deed which provided that the mort- 
gagees should pay annually out of the profits of the property for the illu- 
mination of the dargah of which be was sajjaia-na^hiUt and that, of this 
sum, Rs. 12 a month should be paid to his wife, Aoadi Begam, and the 
remaining Rs. 13 a month were to be paid to him. In August, 1874, the 
mortgagees sub-mortgaged tueir rights bo A^a Ram, the father of the 
defendant fco the present suit. The original mortgagees and after them 
Asa Ram continued to pay the money to Abadi Begam and Maujud Ali 
Shah and their heirs until 1898 or 1899, when .Asa Ram stopped payment. 
In the present suit, instituted in 1909, the plaintiff respondent claims 
arrears of the sums of Rs. 12 and Rs. 13 per mensem, from 1899 to the 
date of suit, and interest thereon, at the rata of 6 per cent, per annum. 
The courts below have decreed fche claim. The questions for decision iri 
this appeal are, whether the suit is within time, and whether the plaintiff 
has established her title to recover the amount; claimed. On the question 
of limitation the courts below have held that the claim is governed by 
article 132 of the first schedule of the Limitation Act. But than article as 
held by their Lordships of the Privy Council in Bam Din v. Kalka 
Prasad (1), is applicable only fco suits in which the plaintiff claims to 
recover money charged upon immovable property to [248J raise it out of 
that property. In the present ca-^e the plaintiff claims only a personal 
decree against the deteodant. She does nob seek to recover the money 
out of the property. In this Court it has been contended that if arti- 
cle 132 does not apply, the n the proper article to apply is article 131, and 

(D (1885) I. L. R. 7 All. 403. 
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6wo casGEt decided by the Madras High Court (1) have been referred to 
in which it has been held that the words “ to establish” imartiole 131 
are not confined to a deolaratiOD of title but include the recovery of 
arrears due to the plaintiff in re'^pect of a periodically recurring right. 
The Punjab Chief Court, on the other hand, in Dost Muhammad Khan v. 
Sohan Singh (2), have held that the words “ to establish ” in article 131 
do not estend and cannot be extended to cases in which the plain* 
tiff seeks to recover specific sums of money due to him in respect 
of a recurring right. We prefer the view taken by the Punjab Chief 
Court. It seems to us that the language of article 131 “ to establish 
a periodically recurring right is altogether inapplicable to a suit to recover 
arrears of payment due under a registered contract such as we have in the 
present case. We are of opinion that the suit is governed either by 
article ll6 or article 120. and that in either case no more than six years* 
arrears or a sum equivalent thereto can be recovered. There remains the 
question whether the plaintiff has established a right bo recover any sum 
under the deed. The defendant pleaded that the plaintiff was not entitled 
to sue as she could not be appointed MuttawalU of the shrine, and that 
only a lawfully appointed Muttawalli could recover it. and that the money 
payable under the deed had nothing to do with the inheritance. It is 
quite clear b» at the income of the mortgaged property could not be cons- 
tituted waqf and there is no indication whatever that the corpus of the 
property has been constituted waqf. lb seems bo us that it is no answer 
bo the plaintiff’s claim to say that sho is not a sajjada nashin or Mutta- 
wain of the property. She is entitled to recover on the deed, if she 
can show that she is the heir of Maqsud Ali Shah who died in 1899. 
The plaintiff propounded a pedigree according to which she is clearly 
the nt-xt heir of Maqsud Ali Shah. The defendant pleaded that 
t249J the nedigree was incomplete and be gave in his written statement 
a pedigree in which Fazdl Ali Khan is shown to have a daughter, Dargahi 
Begam, in addition to the two sons and daughter shown in the plaintiff's 
pedigree. If Dargahi Begam was alive at the death of Maqsud Ah Shah, 
she was entitled bo the property in preference to the plaintiff. It has 
been contended on behalf of the plaintiff that if the defendant bad intend- 
ed to plead that Dargahi Begam was entitled to succeed in preference to 
the plaintiff, this would have been pub forward specifically in the court 
below. There is a good deal to be said for this argument. But at the 
same time the defendant distinctly pleaded that Fazal Ali Shah bad a 
daughter. Dargahi Begam, and it was the business of the plaintiff to prove 
either that Dargahi Begam was nob the daughter of Fazal Ali Shah, or 
that she died rn the life-time of Maqsud Ali Shah, or to show that, 
although Dargahi Begam was entitled bo succeed Maqsud Ali Shah in 
1899, she, the plaintiff, was entitled to the property at the date of the 
suit. The point seems to have been overlooked, and we think that the 
proper course is to order further inquiry on the subject. We, therefore, 
remit to the lower appellate court for trial the question whether the plain- 
tiff is entitled to the rrtahkana. Both parties may adduce further evidence. 
On return of the findings ten days will be allowed for objections. 

Issue remitted* 


(U liamiiisd Zatntmlnr v. D rom*ni I, L. B. 26 Mad. 291, 814. 
( 18 H 1 ) 1. L K 7 Mad. 841, P4S, and (2) Punj. Beo. 1906, p. 808. 
iia(»ia«iasar« v. Aktlandajnmal, (1905) 
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84 A. 250 (=9 A. L. J. 152=131. 0. 978). 

[250] APPELLATE CIVIL. 

Bejore Mr. Jtcstioe Karnmai Hu'iain and Mr. JuUice Chamier, 


Muhammad Ahmad Said Khan {Plaintiff) v. Muhammad Masih- 

Ullau Khan { )tUnfiant).^ 

[6th January, 191*2.] 

Act (Local) No. II of 1901 (Agra Tenancy Aci)^ secl»o)»5 166, 201— 'Lessee continuing to 
be recorded as such after expiry of the lease — Sr/ii for profits — Presumption. 

The leasee of a moitg;igo of zamiodari property was reoorded as entitled to 
the profits of the share, and remained so reoorded even after the mortgage had 
been redeemed. HcM, in a suit for profits that the lessee was e i titled to recover 
30 long as he was leourded. Durga Prasad v. Haeari Singh (1), fjllowed. 

[Ref. 63 I. 0. 1«7; 66 I. c. 2; Rel. 75 I. G. 668.] 


The faobs of this case are, briefly, as follows : — 

Rafab Khan and Musammab Majid-uu-nissa owned a sis^anna share 
in bhe village of Dhobra. They mortgaged their share bo one Haji Yusuf 
Khan, who sub-morbgaged it bo his wife, Musammab Zobra Begam, who 
■was herself the propriebor of a two-anua share in bhe aforesaid village. 
This sub-mortgage was usufructuary. Zobra Begam executed alcftse in 
respect of the whole eight-auna share in favour of bhe plaintiff appellant, 
Ahmad Said Khan. The latter was reoorded as a co-sharer, and he brought 
the present suit against bhe defendant lambardar for his share of the 
profits for the years 1313-15 Fasli. Before bhe expiry of bhe lease, how- 
ever, Rafat Khan and Majid-un-uissa redeemed their property in 1314, 
and mutation was made in their favour. Bub bhe plaintiff still continued 
bo be recorded as lessee in respect of the whole share. 

The defence raised was that the plaintiff was only a lessee, and that 
the property had been redeemed subsequently. The court of first instance, 
however, decreed the suit on the basis of the entry in the revenue records. 
The lower appellate court modified this decree. The plaintiff appealed. 

Maulvi Muhammad Ishaq (with him Dr. Satish Chandra Banerji)^ 
for the appellant. 

The suit should have been decreed in toto. Plaintiff was a recorded 
00 -sharer during bho whole period, and section 201 of Act II of 1901, 
applies. Sections 33 and 142 of Act III of 1901, may [251] be read 
to illustrate the meaning of the word ‘ proprietor \ The word has been 


used in an extended sense in section 201 of Act II, as appears from section 
166, and plaintiff was entitled to bring bis suit. 

Maulvi Muhammad Rahmat-ullah (or Malulvi GhaZam Mujtahat 
for the respondent : — 

According to section 4, clause (5) of Aob II of 1901, a thelcadar 
has only the status of a tenant. The mere fact of his being recorded 
cannot invest him with a proprietary title. The original lessee may also 
be reoorded in respect of the same share. Ee cannot be said to be the 
legal representative of a co-sharer as bhe word * legal representative ’ is 
defined in bhe Code of Civil Procedure. He may not have authority 
under bhe lease to exercise such powers. Mutation in his favour will nob 
confer such a right. Reference was made to Durga Prasad v. "Hazari 
Singh (1/X 


• Seoood Appeal No 468 of 1911, from a decree of A. Sabonadiere, Di«tC'ct Jude- 

of Aligarb. dated the 79th March. 1911. modifyieg a decree of Kewal Krishna Aaak 
tank Colleolot, first olass, of Etab, dated the 4tb of November, 1910. * 

(1) (1911) I. L. B. 83 All. 799. 
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Kabamat Husain and Chamier, JJ.:— This appeal arises out; of a suit 
brought by the appellant for an eight anna share of the profits of a mahal 
of which the defendant respondent is the lambardan The owner of a six* 
anna share mertgagei it to one Muhammad Yusuf Khan, who sab>mort> 
gaged it to Zohra Begam, who was herself the owner of a two anna share 
in the mahal. Zohra Begam gave the lease of the whole eight-anna 
share to the appellant, and it is on the strength of that lease that 
the appellant, and it ison the strength of that lease that the appal* 
lant in the present case has claimed a share of profits as against the 
lambardar. One of the defences to the suit was that the lease was not 
in force during two of the three years in question. It appears that the 
mortgage was redeemed in August, 1906, that is to say, at the end of 1313 
Fasli. It is contended that the lease must have come to an end when 
the mortgage was redeemed. The lower appellate Court accepted that 
argument and gave the appellant a decree for only a two anna share of 
the profits for the years 1314 and 1315 Fasli. In second appeal it is con- 
tended that this decision is erroneous, and that the case is governed by 
section 201 of the Tenancy Act. It has been found by the lower appellate 
Court that, notwithstanding the redemption of the mortgage, the appellant 
continued to be recorded as lessee of the whole eight anna share. The 
suit is brought under chapter Xt [252] of the Tenancy Act. The appellant 
is a co-share within the meaning of that chapter, for it is provided by 
section 166 of the Act that the word " co-sharer ” includes the heirs, 
legal representatives, executors, administrators, and assigns of a co-sharer. 
It is as assignee of a co-sharer that the appellant has brough this suit. 
For the time being he is to be treated as proprietor of a share as between 
himself and other sharers for the purpose of the settlement of profits. It 
seems to me that he is a person who, within the meaning of section 201 
of the Act, is recorded as having a proprietary right entitling him to in- 
stitute this suit. Under sub-section (3) of that section the court is bound 
to presume that the appellant has a right entitling him to institute this 
suit. It was so held by the Full Bench of this Court in Durga Prasad 
V. Bazari Singh 0). The appellant is entitled to an eight anna share 
of the profits for the years 1314 and 1315 Fasli, and it is not now disputed 
that he is entitled to an eight anna share of the profits for the year 1313 
Fasli. 

The next point taken by the appellant is that the lower appellate 
court ought to have allowed him interest on the profits up to the date of 
the suit, at the rate of twelve per cent, per annum and not at the rate of 
the ten per coat, as it did. In tbo oiroumsbances of the case we think 
that the appellant has no ground for complaint in respect of the rate of 
interest allowed to him. 

The third and last point taken by the appellant is that the lower 
appellate court is wrong in calculating the profits on 90 per cent, of the 
recorded rental in the years 1313 and 1314 Faslis and is wrong in calculat- 
ing profits for 1315 Fasli on the actual collections. The learned District 
Judge has given his reasons for declining to calculate profits on more 
than 90 per cent, of the recorded rental for the years 1313 and 1314 
Faslis, and we need only say that we see no reason to differ from him. 
The year 1315 Fasli was a very bad year. The collections were Rs. 2,077i 
out of the recorded rental oi Rs. 3.305. It is clear that in such a year as 
that, the whole of the rental could not have been recovered, and we are 


(1) (1911) 1. Ii.B. 83 All. 799. 
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nob proparod to say that the learned Judge was wrong in oaloulating the 
profits on the actual collections. 

[283] r6Siilt» iS| tib&ti W6 ftllow tilid App6ftli modifying thd d60T66s 
of the courts below, give the app-allaob a decree for R'?. 2,664-13-8, 
interest, from the date of the institution of the suit to that of realization, 
at the rate of six psr cent, per annum. Tne parties will pay and receive 3 § 250=9 

proportionate costs in all three courts. Interest will not be calculated A. I*,' J. 162 
upon costs. =18 1. 0. 970. 

Appeal decreed. 


1911 

JAN. 6. 


8i A. 253 (= 13 I. C. 831=9 A. L. J. 188). 

appelijAtb civil. 

Before Sir Henry Richards^ Knight, Chief Justice and Mr. Justice Banerji, 


Ram Chandba Das {PlaintiJ) v. Farzand Ah Khan and others 

{Defendants).^ 

[10th Janu«y, 1912.] 

Act No. Ill of 1877 (Indian RegUiration Act', sections 82, 60, l^^Regisiration’-^Pre* 
senintion^ Endorsement of regiiiering officer— Presumption— Evidence^Act No. I 
of 1872 (Indian Evtdence Act), section 114. 

A dooamoQt preseated to a Sub-Registrar for registration by a ^arinda 
of the person in whose favour it was exeoutid. It was ceoeived for regietration. 
BimuUaneously with the presentation an application was made to eummon the 
executants. They failed to appear, and the Sub-Ragistrac, considering that execu- 
tion was not admitted, refused to register the document. The matter came ap 
before the District Registrar by metns of an application under section 73 of the 
Begistration Act, and the presence of the executants having been secured, the 
District Registrar ordered that the document should be registered. The docu- 
ment was apparently then sent by the Registrar to the Sub> Registrar, by whom 
it was registered. 

Held that in the absence of evidence to the contrary it must be presumed that 
the karindn who presented the document was duly authorized in that behalf, 
and further that, even if the Registrar had in fact sent the dooument direct to 
the Sub-Registrar, instead of returning it to the person who had presented it lor 
registration, this fact alone was not sufficient to invalidate the registration. 
Mohamed Ewaz v. Btrj Lall il) referred to. Mujib-un'nissa v. Abdtir Rahim (3) 
and Jshri Prasad v. Baij Nath (3) distinguished. 

[Diet. 31 All. 331.] 

The facts of this case were as follows 


One Farzand Ali executed a mortgage bond on the 5th of February, 
1888. The name of his mother also appeared on the bond as an executant,’ 
but she did not execute it. The property admittedly belonged to Farzand 
Ali. The bond was taken for registration by Jasondhi Rai, a karinda of 
Bansi Rai, in wh-'sa favour the bond was executed. There was nothing bo 
show if the [254] karinda held a power of attorney executed in his favour 
The executant was summoned but failed to appear. The Sub-Registrar 
issued a warrant, but Farzand Ali again failed to put in any appearance 
Taking this to mean a denial of exocution. the Sub- Registrar refused regis- 
tration of the bond on 6th December, 1888. An application under sec- 
tion 73 of the Registration Act, 111 of 1877. was made to the District 
Registrar, who ordered registration of the bond. Farzand Ali having 


• Prist Appeal No. 244 of I9l0, from a tleoree of 
Judge of Saharanpur, dated the 29th of June. 1910. 


Muhammad Sha6, Subordinate 


(1) (1897) Ij. R. 4 I. A. 166, 

(2) (1901) I. li. B. 23 All. 233. 


(8) (1906) I. Tj. B. 28 All. 707. 
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appeared before him and admitted execution. The District Eegistrar 
however, instead of returning tbe bond to the applicant to get it registered, 
sent it direct to the Sub-Registrar, who registered it. Upon these facts 
the Subordinate Judge held that tbe document not having been properly 
presented was not regissered according to law and was inadmissible in 
evidence. He accordingly dismissei the suit. The plaintiff appealed. 

The Hon’ble Pandit Moti Lai Nthru with him Dr. ^'attsh Chandra 
Banerji), for tbe appellant, contended that there was no defect in the mat- 
ter of presentation, Tne question of presentation would have arisen if the 
document had been returned to the appellant by the District Registrar. 
If it is not properly presented it is not entitled to registration. The law 
cast a duty on the officer of satisfying himself that all that should be 
done has been done. 

The Privy Council in Mujib‘Un-nissa v. Abdur Rahim (1) only held 
that where the agent duly authorized to present the document did so after 
the death of the principal he could not do so. The death of the principal 
revoked tbe authority The irregularity was apparent there on the face 

of the oertiGcate. No irregularity appeared here. 

[The Hon’ble Pandit Sundar Lai, for the respondent referred to F. A. 
79 of 1910, decided on 12th February 1911, [unreported) and Ishri Prasad 

V. Bai; Nai/t (2) ] j tu i, ki,- 

In 28 All. also the registration proceedings clearly showed that tne 

person presenting it had no authority to do so. There is a pre- 
sumption in favour of everything having been rightly done— section 87 ot 
the Registration Act and 114 of the Evidence Act. A presentation to the 
registering officer is quite [253] sufficient if he accepts it. He must 
satisfy himself that it was (1) duly executed and (2) duly presented— sec- 
tion 74 of the Registration Act. Shah Makhun Lai Pandey y. Shan 
Kundan Lai (3) and Mohammed Ewaz v. Bzrj Bail (4) were also cited. 

The Hon'ble Pandit Sundar Lai (with him Babu Jogtndro Natn 
Chaudhri), for the respondent 

There is no presumption that a registered instrument was presenteu 
by a person duly authorized to do so. The party relying oo it is bound to 
prove this fact. That is what tbe Privy Council lay down in 23 All. A 
court may presume so under circumstances. The production of the 

certificate is evidence of the particular fact. A special kind of power o 

attorney in writing properly executed and registered in the presence of tne 
registering officer, has to be shown by the person presenting it for 
tration The point is whether such a power can be preiumod. Even it 
the first presentation was correct, it has yet to be shown that the presen- 
tation required after the order of the District Registrar was made. 
Besides, section 73 only speaks of an application for registration to tne 
District Registrar and not a presentation for registration. Under the case 
in 23 Allahabad, presentation by a proper per'on was essential, beotion or 
would not cure a defect in that respect. When a person wishes the exe- 
cutant to be summoned, as hero, then the application can be made by any 
person, and there is no presumption that a person on applying is duly 
authorized under section 33. Any presumption in favour of ^be plaintm 
is rebutted by the fact that no power of attorney is produced. The regib 
traticn officer bad to satisfy himself on two points, due registering ana 
presentation in timo. There was no inquiry here as to the second po^» 


a) 11901) I. D. K. 

(2) (1906) I. L. B. 


23 All. 233. 
28 All. 707, 


(8) (1875) Ij, B. 2 I. a. 210. 
(4) (1877) L. B. 4 I. A. 166. 
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and the presentation had to be within 30 days of the order of the District I 019 
Begistrar. The person relying on the document must prove how and JAN, 10, 


when it came before the Suh-Hegistrar for the second time. In 28 All.* 
the document was presented by a pleader who had full authority and the ^ OiViIi, 
executant admitted it. and yet it was held that presentation by a ‘'proper” — — 

person must be proved. Presentation was not a question of [256] pro- 84‘A. 26S« 
oedure, as laid down by the Privy Council. The original presentation 
could not relate back to the second presentation. If section 75 did not ” ' 


exist, it might be argued that it did. 


Richakds, C. J. and J : — This appeal arises out of a suit 

brought by the plaintiff against the defendants to realize the amount of a 
mortgage bond, dated the 5bh Februarv, 18S8. The bond was originally 
made in favour of Bansi Lai, the father of the plaintiff Seth Ram Chandra 


Das. The bond was apparently executed by the defendant, Rao Farzaod 
Ali Khan, on behalf of himself and also on behalf of his mother. The 
merits of the case have not been gone into by the court below and the 


question involved in this appeal is the question whether or not the learn- 
ed Subordinate Judge was right in holding that the bond in suit had not 
been duly registered, and accordingly could not be given in evidence by 
the plaintiff. The bond was, in fact, registered to this extent at least, 
that it was received in the Registration office and a certificate of registra- 
tion is endorsed thereon, or rather certain endorsements appear upon the 
bond. From these endorsements it would appear that the bond was 
presented for registration in the office of the Sub- Registrar on Monday, 
the 4th of Tnne, 1888. Assuming for a moment that the bond was duly 
presented, within the meaning of section 32 of the Registration Act of 
1877, the presentation was made in time. Simultaneously with the pre- 
sentation of the bond an application was made under section 36 of the 
same Act 60 summon the executants. They did not appear. The Sub- 
Registrar con'^idered that execution was nob admitted and ha therefore 
refused registration. The matter then came before the D'sbriot Registrar 
under an application made on behalf of Bansi Lai under section 73 of the 
Act. The presence of Farzand Ali was procured and he admitted the 
execution of the bond. The District Registrar made an order in the fol- 
lowing terms : — ” The document be registered as admitted to have been 
executed bv Farzand Ah Khan ”. Some way or another the bond found 
its way hack to the Sub-Registrar’s office and was registered. Exactly 
how the bond fmind its way hack to the Snb-Regisfirar's office is not very 
clear. The plaintiff, who is the ^on of Bansi Lai, in his evidence says : — 
The document was not returned [2*}?] to me by the Judge. It was 
sent to the Roorki Tahsil and it was registered there.” Except this state- 
ment there is nothing to show how the bond got back to the Sub-Regis- 
trar's office, and the witness was speaking of matters which happened more 
than twenty years before he made his deposition and when he was a boy 
of about fifteen years of age. The learned Subordinate Judge held that 
the bond had not been duly registered and that accordingly it was not 
admissible in evidence. He accordingly diemissed the plaintiff’s suit. 
Hence the present appeal. 

It is araned on behalf of the defendants, fir^t, that the bond was 
not in fact duly presented for registration, on the ground that the person 
who presented It was not authorized to make the presentation in the 
manner pre-oribed by the Registration Act ; and, secondly, that, even if it 
be presumed that the first presentation was in aooordanoa with law, it 
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wa'i necessary that there should be a second presentation by a person duly 
authorized after the Registrar had made his ruling on the applioabion to 
him under section 73, to which we have already referred. Section 32 of 
the Regintration Act enumerates the persons who are entitled to present a 
document for registration; it may be presented by Bome person executing 
or claiming under the same, or by a representative or assign of such 
person, or by the agent of such person, representative or assign duly autho- 
rized by power of attorney executed and authenticated in the manner 
prescribed by the Act. From a document issued by the Registration 
office, which will be found at page 16 of the appellant’s book, it w^ld 
appear that the document in question was presented by one Dasondhi Rat, 
Icarin^a of Bansi Lai. Section 36 provides means for procuring the 
attendance before the Registrar of any person whose presence or testi- 
mony is necessary for the purpose of registration. Section oO provides 
for the endorsements by the Registering Officer of a oerbificate of registra- 
tion and further provides that such certificate shall be admissible for the 
purpose of proving that the document has been duly registered m the 
manner provided by the Act, and that the facts mentioned in the endorse- 
ments referred bo have occurred as certified. In our opinion the produc- 
tion of the bond with the certificate of due registration endorsed thereon 
raised a strong presumption in favour of the due registration of the bond ; 
[258] and that in the absence of clear proof that the requirements 
of law were not complied with, the court was bound to admit the doou- 
ment in evidence. Section 114 of the Evidence Act coupled with section 
60 of the Registration Act seems to us to be abundant justification tor this 


^The defendants strongly rely on the case of Uuj%h’un-n%s<^a v Abdul 
Bahitu il) In that case the person who had executed the deed and on 
whose behalf the application for registration purported to have been made 
was dead at the time of the presentation of the document for 
Their Lordships of the Privy Council held that the authorization ceased 
upon the death of the donor of the power of attorney and that con^ 
sequently the presentation was made by a volunteer, 

person who had no authority whatever to present the document They 
held also that the presontation of the ^ocurnent was nob 
procedure. The distinction between the .k the^^ 

Lse before us is. we think, quite obvious In 

Lordships it was proved by conolusive evidence, and admitted by bbe 
♦••ae fViaf hhe person presenting the document purported to do so on 
h«hr' orthe aoar person. In the present oese (to deal with the two 
nacfinnc; separatelv'l >t is not at all admitted that the dooument was 
presented for recistration hv an unauthorized person. It is oonten^ded that 
the document te which we have already referred shows that the bond was 
nresonted by the harinSa. It does not'at all follow that the 
not have been duly authorized in the manner prescribed by the Act. 

. . We have already po’ntel out that in our view the production, of the 
bond with the regi'^tration certificate endorsed thereon raised a swo“g 
presumption in favour of due re!;istration. We think that this ^as th 
view taken by their liordships of the Privy Council in the ease of Uohav 
med Ewaz v. Birj LaU (2). At page 175 their tiordships say:- 

•‘But there is another uart of the judgment of the High Court *b'oh their or 
ehipe thinb required ooueideratiou. The High Oourt^y:^h^been he^_t^» 


(1) (1901) I. li- AU. 233. 


(2) 11877) li. R. 4 I. A.. 166. 
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Court mote thau once, that unless a deed be registered in aooordanoe with the sub- 
stantial provisions of the law it must be regarded as unregistered, though it may, in 
fact, have been improperly admitted to [2ob3 registration. Their Lordships think this 
is too broadly stated, il the High Court is to be understood to mean that in all oases 
where a registered deed is produced, it is Of eu to the party obieoling to the deed, to 
contend that there was an improper registration,— that the teems of the Begietration 
Aot in some substantial respects have not been complied with. Undoubtedly it would 
be a most moonveuient rule if it were to be laid down generally, that all courts, upon 
the production of a deed which has the hegistcar's eudocsement of due registration, 
should be called on to inquire, before receiving it in evidence, whether the Begistrar 
had properly peilormed his duty. Theic Lordships think that this rule ought not to 
be thus broadly laid down. The registration is mainly required for the purpose of 
giving notoriety to the deeU, and it is required under the penalty that the deed shall 
not be given in evidence unless it be registered. If it be registered, the party who has 
presented it for legiairation is then unuer the Aot in a position which Jacit at 
least entitles him to give the deed in evidence. If the registration could at any time, 
at whatever distance of time, be opened, parties would never know what to rely upon, 
or when they would be safe.' 

In our opinion, there is nothing in the judgment of their Lordships in 
the case of Mujib-un-nissa v. Abdul, Hah^m which is inconsistent with 
these observations. 

The case of Ishri Prusad v. Baij Nath (i) is also relied upon by the 
defendants. In that case the document was presented for registration by 
a pleader who was not duly authorized in compliance with provisions of 
the Kegistration Aot, and this fact was admitted by the parties. In our 
judgment this case is no authority for holding that the onus lay in the 
present case upon the plaintifl of showing that the requirements of the 
Act were duly complied with. In the case mentioned above, as also in 
the case of Mujib-un-mssa v. Abdul liahim, the presumption in favour of 
due registration was rebutted by evidence and by the admission of the 
parties. In the case before us there is no such evidence and no such 
admission. We are, therefore, unable to hold that the initial presentation 
of the bond was defective. 

"We now deal with the second point. Section 75 of the Eegistration 
Aot provides as follows : — 

“If tbu Registrar tiods that the documoDt has beea executed and that the said 
requitemeuts have been complied with, he shall order the document to be registered. 
And if the aooumeut has been duly presuuted lor registration withm 30 days after the 
making of such order, the legiatentig olhcec shall obey the same, and thereupon shall, 
80 far as may te praotioabie, follow the piootdute proscribed in sections 58, 59 and 60. 
Such registration shall take eflect as it the document had been registered when it waa 
hrscduly presented lor registration. 

[260] The defendants contended that the provisions of this section 
render it uecestaiy that there should be a second presentation within 30 
days, and that second presentation must be in all respects similar to the 
initial presentation made under section 32. In the first place we may 
point out that, but for the evidence of the plaintiff, to which vve have 
already referred, in which he says that bond was not returned to him, but 
that it was sent to the Kuoiki Tahsil and was registered there, there is 
nothing to prove that the document was not in lact duly presented a 
second time by a duly authorized agent. The evidence of the plaintiff on 
this particular point is very vague. As we have aireauy pointed out, he is 
speaking ol a veiy ancient matter, and he does not oven say who it was 
who brought the aooumont tor registration, and it is only an inlereuoa 
which may bo drawn trom his eviuence that it was the judge, that is the 
Kogistiar, who diieoteu ino document to bo sent back to the bub-Begistrar 

(1) (19U6) 1. L. B. 28 All. 707. 
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for rogisbration. In our opinioD^ ib would bo bardly roa?onablQ to bind 
the plaintiff by this vague stabemenb and to hold that it is suffioienb bo 

rebut the strong presumption in favour of everything required by the Act 

APPBnnATa I been duly performed. However, oven if we assume in favour of 

defendants that the bond after it had been adiudicated upon by the 
84 A. 2811=13 Registrar was not returned by the Regi'^brar bo Bansi Lai or his attorney 
I, C. 831=9 but was forwarded direct to the Sub-Registrar, we think the matter ought 
A. h. J. 188. (jo be dealt with as a defect in procedure. Section 87 provides that : — 

“Nothing done in good faith pucauant to this Act, or any Act hereby repealed, by 
any registering officer, shall be deemed invalid merely by reason of any defect in his 
appointment or procedure.’' 


If it was irregular of the Registrar to sand the bond himself to the 
Sub-Registrar instead of banding it back bo the applicant, the irregularity 
was the irregularity of the Registrar nob of the applicant. It is, no doubt, 
true that their Lordships of the Privy Council say in this case of Mujib- 
un-mssa v. Abiur Rahim, in dealing with the acceptance by the Registrar 
of the document from the attorney of a deceased person 


“It h;v8 been suggested, however, that the error of a Pogistcar was a defect in hie 
procedure only, and aooor lingly under section 87, does not invalidate the act of regis- 
lri*tion. To their Lordships the error appears to be of a mote ttdio nature. When 
the terms of section .tre considoroil with duo regard to the nature of registration of 
deeds. It 19 cleat that the power and iurisuiotion of the [ 2 ^ 1 ] llegistrar only come 
into play when he is invoked by some person having a direct relation to the deed. 


Their Lordships were here dealing with tho initial presentation for 
registration and that presentation was made by a mere volunteer. For 
the purposes of the point we are now dealing with, ib must be presumed 
that the bond was originally presented by a person duly authorized and 
that tho error, if any, which was committed was the sending of the bond 
by the Judge to the Sub-Registrar instead of banding it back to the party 
to be presented. In our opinion the second point which has been argued 
in support of the decision of the learned Subordinate Judge also fails. 

"We. therefore, hold that the appeal should bo allowed. We acoord- 

ingly allow the aj.peal, set aside the decree of the learned Subordinate 

Judge and remand the case to his court under order XLI. rule 23 of the 
Code of Civil Frooedure, bo be heard and determined according to law. 
Tho appellant will have his costs in this Court. Other costs will abide 


the result. 


Appeal allowed. 


34 A 261 ( = 13 1. C. 963=9 A.L. J. 131). 

appellate CIVIL. 

Before Mr. Justice Karamat Husain and Mr. Justice Ghamier. 

Habib-ullah and others {Defendants) v. Abdxjl Hamid and others 
iRlahiitffs) AND Nabi Bakhsu and others [Defendants).* 

[llth January, 1912.] 

Ri'guUi'on X/ oj nm—Mo>tga,fe^Ii6demptioyi—Limitaiion-~Aci Wo* XIV of 

Id 9 KLtmttatfon Act), section I .)^Jrcounts.. 

A u>»ulruotuary Diorteags w IS executed iu tho year 1862, in a pUco to wbio 

ibe provisions ot Boag l . egul .tion XV ol 1793 tipplto d. It provided that 

. soo nd a',^^ No. fi07 ot 1910, from . dooreo of B»m Aat« 

Jodee ol Az,= uiB irb, dated U.0 Vnd . I Fubr.iaty, 19l0. oonanniDg a deoroB ^ 

Cbiindta Cbaudbri, Subordinato Judge of Az^^rngtirb, dated the 80tb of Juno, 1909. 
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mortgagees should enter into possession and oolleot the rent and pay the 
Government revenue and defray coUeotion ohargos &o. therefrom and retain 
the balance in lieu of interest. There was to be no accounting on either side 
and the mortgagor was to be entitled to redeem on payment of the principal 
sum of Ks. 25'2. 

Heldt on suit by the representative of the mortgagor to redeem, brought 
within 60 years from the date of the mortgage, that the suit was within tim? ; 
that the mortgage oould not be oonsido'ed as redeemed in the strict sense of the 
term from the moment when the profits received by the mortgagees became 
equal to the amount due to them for principal and interest, and thit the mort* 
gagor was. notwithstanding anything contained in the deed, entitled to an 
account [262] of the proBt-i received by the mortgagees. Sudurslzan Dai Shaatri 
V. ham Prasad (1) followed. Shafi-un-ntata v. Fazl Rab (2) and Badri Praaad 
V. Murltdh^ir (3) distinguished. 

[Fol : 83 I. C.740.] 

The factis of thi^ case were as follows : — 

On the 12th of February 1852, one Muslima Bibi made a mortgage 
by way of a zar^i'peshgi lease of an eight anna share of a village Patua 
for the period of six years in consideration of Rs. 215 in favour of Akbar 
Ali and Yar Muhammad, the predecessors in title of defendants Nos. 1 
to 50. The deed provided that Rs. 12 per annum would be paid as profits 
in lieu of interest. The plaintiffs, who had acquired the property from 
the successors of the mortgagor, brought the present suit for redemption 
on the 27bh oi June. 1908. They also claimed Rs. 2,175-13-11 as mesne 
profits, as well as interest at the rate of 12 per cent, per annum, alleging 
that it could be awarded under Bengal Regulation XXXLV of 1803. 
Defendants contended that the suit was barred by limitation, and that 
they were not liable for any mesne profits or interest. 

The court of first instance held that the suit was governed by 
article 148, schedule II. of the Limitation Act, and was within time. It 
also held that the plaintiffs were entitled to mesne profits and interest, 
and decreed the suit. The lower appellate court confirmed this judgment. 
The plaintiffs appealed. 

Dr. Tej Bahadur Sapru (with him Maulvi Muhammad Ishaq\ for 
the appellants : — 

The mortgage, being made in 1852, was governed by Bengal Regula- 
tion XV of 1793. Section 10 of that Regulation provides as follows : — 

" All such mortgages are to be considered as virtually and in effect 
cancelled and redeemed, whenever the principal sum with simple interest 
due upon it shall have been realized from the usufruct of the mortgaged 
property, &c.” The plaintiffs sue for redemption on the ground that the 
mortgage debt has long ago been satisfied by the usufruct, and they claim 
the surplus as mesne profits. If the mortgage was satisfied by the usufruct, 
it must be considered under section 10 of Regulation XV of 1793, to have 
been cancelled and redeemed at once. No period of limitation was neces- 
sary under the Regulation, as [263] the relation of mortgagee and mort- 
gagor ceased to exist, and the plaintiff's remedy was by an ordinary suit 
for recovery of possession for which an ordinary period of limitation was 
provided. The fact of redemption was under the Regulation completed by 
the satisfaction of the mortgage from the usufruct, and did not require a 
decree of court to establish it as it does now. The Regulation was 
repealed by section 1 of Act XXVIII of 1855, hut section 10 was not 
affected. The P reamble of Act XXVII I refers only to the repeal of the 

U) 0910) I. L. B. 3^ All. 97. (3) (1879) 1. L. R. 2 All. 69^ ' 

(2) (1910) 7 A. L. J. 787. 
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Usury Uaws, and sootion 7 of bhat Act also enacts a saving. He also 
cited Samar Ah v. Karam-ullak (i). 

[Mr. Abdul Raoof^ for the respondents, here referred to. Sudarshan 
Das bha^tri v. Ram Prasad i2).] 

With all due respect to the learned Judges responsible for that ruling 
it does not contain a correct interpretation of this Regulation. The 
word, ‘ redeem ’ is used in section 10 m its fullest sense. From the very 
day the mortgage is cancelled arid redeemedt the possession of the mortgagee 
become adverse to the mortgagor. His position becomes no better than 
that of a trespasser. It is true that this is not the law now, but it was 
so under the old Regulation. The interpretation in 7 A. L. J. R., 963, 
reads words into section 10 which are not there. The section clearly says 
cancelled and redeemtd. As to Pokhpal Singh v. Bishan Singh the case 
cited by the lower appellate court, the mortgage in that case was not 
governed by the provisions of Regulation XV of 1793. As to the fact 
that when a mortgage is satistied out of the usufruct, it becomes extinct, 
and the parties aro relegated to the position in which they were before 
the mortgage, see Gobardhan v. Suraj 14). Regulation XV was extended 
to Azaingarh by Regulation XVll of 1806. Section 10 of Regulation XV 
had nob been inoditiod till it was repealed by the Transfer of Property Act. 
He also cited dakir Baksh v. Sadat Ali [5). The plaintiffs have no right 
bo any account. Even if any surplus be held to be due, no interest 
should be awarded. He cited Badri [264] i rasad v. MurUdhar (6), 
Shafi-un-ntssa v. l azL Rab (7) and Bechoo Singh v. Rat Sheo Sahoxj (8). 

Mr. Abdul Raoo/t for the respondents, was heard only on the question 
of interobt. 

The mortgagee was awarded 12 per cent, under Regulation XXXIV 
of 1803. The mortgagor should also be awarded the same rate. As to an 
account and mesne profits, that is provided for by section 11 of Regulation 
XV ot i793. 

Karamat Husain and Chamier, JJ. — This appeal arises out of a 
suit by respondents 1, 2 and 3, for redemption of a mortgage made in the 
form of a zar-i-pt'&hgi lca?e on February I2tb, 1862, by one Muslima Bibit 
in favour of the appellants and respondents 4 to 48 or their predecessors 
in title. The deed provided that tbo mortgagees should enter into posses- 
sion and collect the rents and pay bho Government revenue and defray 
oollootion charges &o., thorofroin and retain the balance in lieu of interest. 
There was bo be no accounting on either side and the mortgagors were bo 
bo entitled bo redeem on paymonn of the principal sum Rs. 252. The case 
of the piaiutili's ^e^pondonbs was that the mortgage was subject bo the pro* 
visions of Bengal Regulation XV ot 1793 ; therefore, the mortgagees were 
not entitled bo more than 12 per cent, per annum on the principal sutQi 
notwithstanding the provisions of the deed, and that if an account were 
taken of profits received by tho mortgagees, it would be found that the 
principal sum and intereso had been satisfied many years ago, and that a 
large sum was due to the plaiutids respondents. The Subordinate Judge 
gave them a decree for po-*5>e?sion of the property and for Bs. 3,305-8-9 on 
account of surplus protits and interest thereon up to the date of the suit 
and directed au inquiry as to the profits curing the suit and up to the 

(J) (18b0; 1. L. U. 8 All -lOi. (5) (188? ) 1. D. ». 7 AU. 876. 

viyiO^ i D. R. 38 AU. yV. in. (18710 K D R AU. 693. 

(3j (ley?) 1. L. ii AU. 115. (7) (iy>0) 7 A. L. J. 787. 

(1891) 1. li. R. 16 All. 254, at 266. (8) (i8C9> N. \V. P. H. 0« Rep. HI* 
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delivery of possession. The deoree was confirmed on appeal by the 19 I 2 
District Judge. In seoond appeal it is contended in the first place that JAN. 11. 

the suit is barred by limitation. Dr Tej Baha lur argues that if Regula- 

tion XV of 1793 applies, as the plaintiff’s respondents say, tbe mortgagees 
were not entitled to more than 12 par cent, per annum on the principal " OiViD. 
sum notwithstanding the [26S] terms of the deed, and -an account Si A. 261=18 
must be taken of what the mortgagees have received and the I* 963=9 

mortgage must be oon'=iid 0 red to have been in the words of sec- *^*’ ^^* *^^^ 

tion 10 of the Regulation “ virtually and in effect cancelled and redeem- 
ed ” as soon as the principal sum with simple interest at 12 per 
cent, per annum had been realized from the usufruct of the pro- 
perty, and thereafter the mortgagee’s possession must be deemed to 
have been adverse; consequently the mortgagor’s right to recover the pro- 
perty was barred under section I (12) of the Limitation Act XIV of 1859, 
on the expiry of 12 years from the date on which the principal and inter- 
est were satisfied out of the usufruct. There can be no doubt that the 
mortgage was originally subject bo Regulation XV of 1793, which was 
made applicable to tbe Azamgarh district by Regulation XVIII of 1806, 
and that, as held in 9amar Ali v. Karimullah (1), it remained subject bo 
the former Regulation notwithstanding the passing of tbe Usury Laws 
Repeal Act XXVIIT of 1855. Therefore the plaintiffs were entitled to an 
account of the profits received by the mortgagees. But we cannot accept 
the argument that the right of t’ne mortgagors to recover the property 
became barred by limitation upon tbe lapse of twelve years from the date 
on which the principal and interest were satisfied out of the usufruct. 

Prior to the parsing of Act XIV of 1859, there was no limitation for a 
suit for redemption of a mortgage. Section I (15) of that Act provided 
that the period of limitation applicable to a suit against a mortgagee for 
the recovery of immoveable property mortgaged should be sixty years 
from the date of th.e mortgage, and there are similar provisions in the 
Limitation Acts of 1871. 1877 and 1903. The possession of a mortgagee 
does not become adverse to the mortgagor merely because the mortgagee 
remains in po^^session after tbe mortgage monay has been satisfied out of 
the usufruct or has boon otherwise paid off. Much more is required to 
set time running against the mortgagor. We agree with the S7idarshan 
Da^ Sh^7tr^ V. H^yn Prual (2) thit the provision in section 10 of the 
Regulation of 1793, that a mortgage shall be deemed to be cancelled and 
redeemed, does not mean redeemed in the full sense of the word. It 
appears to us that on the [266] passing of Act KfV of 1859 the mortga- 
gor’s right to rodeora became subject bo seobion I (15) of that Act and a 
suit for redemption could be brniig.ht at any time within sixty years of 
the mortgage. In our opinion the suit is not barred by licnibabion. 


% ^ 

The next point taken is that the plaintiffs respondents are not 
entitled to an account of the profit' received by the mortgagees. As 
f Iready stated, wo are of opinion that the mortgage has all along been 
fuhject to the provisions of Regulation XV of 1793, therefore the plain- 
tiffs respondents are entitled to an account of the profits, Tlr. 'Tej Bciha~ 
dur relied upon the decision in S/t r/?-un-nis.<!a v. F.izal Rah (3), but the 
mortgage i.-i that case was made in January, 186G. and therefore was 
never subject to the Regulation of 1793. He relied also on the case of 


(1) (188r>J I. li P. 8 All 402. 
(5^) (1910) I. L. B. 83 All. 97. 


(3) (1910) 7 A. L. J. 787, 
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nroi. 


1912 Badri Prasad v. Murlidhar (1). but that oasa is clearly distinguishable 
Jan. 11. from the present case. Tha sum to be received by the mortgagee was a 
— fixed sum, not as here a fluctuating amount, and their Lordships were 

careful to point out that they did not decide that, if tha amounts received 
* ■ ' by the mortgagee had been fluctuating, it would not have been necessary 

81 A. 261318 to take an smcount against him. 

I.C. 968=9 The third and last point taken is. that tha courts below were wrong 
A. L. J. 181. allowing the plaintiffs respondents interest at 12 per cent, per annum 

on the annual surplus profits. In allowing interest at the above rate the 
courts below relied upon the judgment of this Court in Dsohoo Singh v. 
Bai Sheo Sahoy (2), in which it was said that it was an established 
practice in cases of this kind to allow the mortgagor, interest on the 
surplus profits at the rate allowed to the mortgagee on the mortgage-debt. 
It is not contended that no interest should have been allowed and in the 
circumstances, wo think that 12 per cent, is a fair rata. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 


34 A 267 (=9 ft. L J. 231 =18 1. 0. 829= 18 Cr. L. J. HI). 

[267] KEVISIONAL CRIMINAL. 

Before Mr. Justice Karamat Husain. 

AbduIj Ghafur and another V. Raza Husain.* 

[17th January, 1912.] 

Criminal Procedure Code, eeciiiyn 476 — Preliminary inquiry — R<pi«*on. 

When a Magiotrate takes aotioa under section 47ii of the Code of 
Prooeduro, it is not necessary to th^ validity of his order that he could hold a 
pccHmin^ey inquiry, nor. if ho does hold preliminary inqaiTy. le it 
he should sive the person against whom such inquiry ‘B be'Og ,5“ 
nity o! cross examinine the witnessa^ Queen-Empress v. Matabadal (3) loiioweu. 

[Pol. 38 M^d. '.014 =23 1. C. 470.] 

Maulvi Muhammad Bahmat-ullah, for the applicants. 

The Assistant Government Advocate (Mr. B. Malcomson) (with whom 

Babu Durga Charan Singh) for the opposite party. 

In this case an Assistant Collector of the first class acting under 
section 476 of the Code of Criminal Procedure directed certain persons to 
be prosecuted under section 193 of the Indian Penal Code. 
again‘^t whom this order was made appealed to the District Judge, woo 
rejected their appeal. They then applied to the High Court on the crimi- 
nal side for revision, hub this was hold to be barred. They then praye 
that their application might be considered as one on the civil side and oon- 
teded that the Assi-bant Collector was wrong in that he had not alloweu 
the applicants an opportunity of oro^s-examiniug the witnesses ^aminea 
before him in the inquiry under section 476 of the Code of Crimina 


Procedure. - « ^ 

Karamat Husain, J. : —In this case an Assistant Collector ot urso 

class acting under <^eotion 476, Criminal Procedure Code, directed the ap- 
plicants to be prosecuted under section 193 of the Indian Penal 1 ^ 

• Criminal UevisioQ No. 65S of 1811, from an order of Muhammad Ali, Disttiofc 


Judge of Baod.^, dated the 3lflt of July 1911. 

(1) (1673) I. L. B. -J. AU. 593: L. H. 7 !. 

A., 5. 


( 2 ) N. W. P. H. 0. Rep. 1869. p. HI* 
13) 11893) I. Jj. R. 15 All. 392. 
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applioants appealed to fabe learned Distiriofi Judge of Banda, for revoking 
tihe canobion. The applioabion was rejeobed by bhe learned Disbriob Judge 
and bhe order of bhe Assistanb Collector was confirmed. The applicants 
came bo this court in revision on bhe criminal side. The learned 
vakil for bhe opposite party, relying on the Full Bench ruling of this 
Court in In the matter of the petition of Bhitp Kicntoar ( 0 , contends that 
the High Court has no jurisdiction, in the [268] exercise of its revisional 
powers on bhe criminal side under section 439 of the Code of Criminal 
Procedure to interfere with such orders. The Full Bench ruling in bhe 
case referred to is binding upon me. The learned vakil for the applicants 
prays that permission may be given to him bo alter bhe application into a 
civil revision, inasmuch as the order passed by bhe Assistant Collector of 
the first class is based on bhe statements of bhe witnesses who were nob 
allowed to be cross-examined by the applicants. In Ghota Sadoo Peadah 
V. Bhoobun Chuckerhutty (2) it was laid down that the preliminary inquiry 
need not be held in the presence of bhe accused, and in Queen-Empress v. 
Matabadal (3\ it was ruled that when a Magistrate takes action under 
section 476 of the Code of Criminal Procedure, it is nob necessary bo the 
validity of his order that he should hold a preliminary inquiry. I am, 
therefore, of opinion that the Magistrate in refusing bo give bhe applicants 
an opportunity to cross-examine the witnesses did not act in the exercise 
of his jurisdiction illegally or with material irregularity. For bhe above 
reasons, I reject bhe application. 


1912 
JAN. 17. 

RBVIBIONAL 

OKIMINAL. 


34 A. 267=9 
A. L. J. 231 
= L8 I. C. 829 
=13 Cr. L. J. 
141. 


Application rejected. 


34 A. 268 (=13 I. C. 619=9 A. L. J. 526). 

APPEBDATE CIVIL. 

Before Mr. Justice Karamat Bnsain and Mr. Justice Chamier. 

Jugal Kishore and others {Defendants) v, Eam Narain 

AND OTHERS {Plaintiffs).* 

[18th January, 1912.] 

Act No IV of 1BS2 {Transfer of Properiv Act), section Purchase — Satisfaction of 
mortgage on property purchased —Intention of purchaser to keep mortgage alive for 
his benefit — Prcsuynption. 

In ooQflidering the question whether an incumbr-ince should be deemed to 
continue to subsist on the grou-d that the continuance of it was for the benefit 
of the person who h\s acquired the property, the point of time to be regarded is 
the date of the acquisition of the property. If an intention to keepalive a charge 
on property is inconsistent with the re^il intention of the parties to the deed by 
which the purchaser of the pr -l erty takes an ansignmenb of it, the charge cannot 
be troate'i as still subsisting simply because the purchaser afterwards finds that 
it would have been bettor for him to have kept the charge alive. Liquidation 
r26P3 F.ftates T'urchasc Co. v. W illou'tbby {\) followed. Bindeshuri Singh v. 
Pandit Boiraj Sahai (5) and .Mohesn Lai v. Batca-i Das (6) referred to. 

£Fol' 70 I- C- Bo'H. L. R. 720— 4fi Bom. lOO'l.l 

The fact^ of bbi^ ca=e wore a-; follows : — 

Adhar S ngU and othors executed a mortgage for Rs. 405 in favour of 

Shiva Singh and obnor-^. the predeceg^^or-^ of the present plaintiffs, on bhe 

Appa^No. 416 of from a do3roo of if. K. L. P. Dupec^x. Diatriot 

Judge of Mainpuri. dated the -Jlst of Febtaary. 1911. confirming a decree of Banko 

Bohati Lai. Subordinate Judge of Mampuri, dated the 29th of June 1910. 

ili (1903) I. L. R. 26 All. 249. (4i [1P98) A. C. 321. 

(2) (186S) 9 \V. R. C. R. 3. (5) (1906) 10 Oudh Oaaes, 49 

(3) (1393) 1. I>. R. 15 All. -392. (r> (1803) 1. L. R. 9 Oal. 96l. 
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8th of January, IBSl. This deed ^as registered on the 11th of January. 
1884. On the 17tb and 18tb of January, 1898, the mortgagors executed 
two sale deeds in respect of the mortgaged property in favour of the mort- 
gagees, part of the consideration being the mortgage of the 8th of January. 
Subsequently a suit for pre-emption was brought by the defendants res- 
pondents, which succeeded. The plaintiffs then brought the present suit 
on their mortgage of 1884. The defendants pleaded that the mortgage was 
extinguished by the sale deeds of 1898. The Court of first instance held 
that, the pre-emptors having obtained possession of the property, the mort- 
gagees had not acquired any right of ownership therein, and were there- 
fore entitled to sue on their mortgage. He decreed the suit. The lower 
appellate court confirmed this decree. The defendants appealed. 

Babu Jogindro Natfc Chaudhri (with him Mr. A. P. Duhe)t for the 
appellants ; — 

The mortgage must be deemed to be extinguished under section 101 
of the Transfer of Property Act. The sale was complete, and the pre- 
empbor merely stepped into the shoes of the mortgagees. There is no 
evidence that the latter intended to keep the mortgage alive, or that its 
continuance would be for their benefit. He cited Mohesh Tjal v, MaJuint 
Bawan Das (1), Pam Kiahan Upad-hia v. Dipa Upadhia (2), Baldeo Prasad 
V. Uman Shankar (31 and Ahamad Shah v. Walt Dad Khan (4). 
v: , [Chamier, J., referred to the ruling in 10 Oudb Cases, p. 49.] 

Munshi Ookul Prasad, for the respondents 

The case in 9 Calc., 961, merely held when a prior charge merged 
into a subsequent security. It is a question of intention, and should bo 
decided in the circumstances of each particular case. No general rule can 
be inferred from this ruling. See [270] Ghosh on Mortgage, p. 470. The 
prior security revives when the latter is ineffectual. See 9 Cal., 961 at p. 
975. Merger is nob necessarily created by the vesting of the proprietary 
and mortgagee rights in the same person. Even when there may be a 
merged, a court of equity will hesitate in bolding it so ; Forbes v. Moffat, 
18 Ves, 384. Intention may be presumed from the subsequent suit for 
pre-emption. The continuance of the mortgage would be for the benefit 
of a mortgagee, whose purchase may be liable to be defeated by the 
claim of a pre-emptor. In the cases in 10 Oudh oases and the Punjab 
Record for 1906, the mortgagee desired to enforce his mortgage as well 
as to remain in possession. This is not the pro<;ont case. The property 
has passed out of the possession of the mortgagees. The ruling in 10 
Oudb cases refers to an English case which was subsequently upset on 

appeal. i 

Babu Jogindro Faih Chaudhri was not heard in reply. 

Chamier. J. — This was a suit for a decree for sale upon a mortgage, 
dated the 8th of January. 1884. made by Adhar Singh and others, in favour 
of the respondents. On the 17th and 18bh of January, 1898, the mort- 
gagors by two deeds sold the mortgaged property to the respondents for 
an o'^bensihle consideration of Rs. 1,800. of which Rs. 500 were said to have 
been retained by the respondents on account of a mortgage of January lltb, 
1894. There was no mortgage of that date the intention was to refer to 
the mortgage of the 8th of January. 1884. The mistake in the day of the 
month eeems to have been due to the fact that the mortgage of the 8th of 
January, 1884, was registered on the llbh of .Tanuary, and the mist ake in 

(i77i888rrr,rR79'o^r^i. oi ( 1907 ) i. d r. 32 au. 1 . 

(2) (1891) I. L. R. 13 All. 681. (4) Puaj. Rco. 1906, 348. 
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bhe year seems to have been a purely clerical error. In 1899, the appel- 
lants brought a suit for pie-eciption saying that there was no such mort- 
gage as the one referred to in the sale deed, and that the statement in the 
deed that Rs. 500 had been vetavned on account of a previous mortgage 
had been made for the purpose of making it appear that the consider- 
ation was larger than it really was. The respondents produced two wit- 
nesses who swore that there was a previous mortgage of the date given in 
the sale deed. That evidence was disbelieved and at the last moment the 
respondents produced a copy of the mortgage of the 8th of January, 1884, 
[27 IJ and said that a mistake had been made in the sale deed, and the 
sum of Rs. 500 had been retained on account of that mortgage. That 
explanation was rejected and a uecrea was made for pre-emption on pay- 
ment of Rs. 1,300. The respondents appealed on another point, saying 
in their grounds of appeal that they would enforce their rights under the 
previous mortgage uy a separata suit. They brought the present suit in 
July, 1909. The defence of the appellants was, and is, that if there was 
any mortgage in existence in favour of the respondents when they Uhe 
respondents) bought the property in lb98, it must be taken to have then 
ceased to exist according to the rule contained in section 101 of the 
Transfer of Property Act. The respondents contend that the mortgage 
must be deemed to have continued to subsist, as the continuance of it 
was for their benefit. The rule contained in section 101 of the Transfer 
of Property Act reproduces a rule well known to English Courts of Equity, 
with reference to which many cases are to be found in the English and 
Indian Reports. Upon the authorities it is quite clear that in considering 
the question whether an incumbrance should be deemed bo continue to 
subsist on the ground that the continuance of it was for bhe benefit of bhe 
person who has acquired the property the point of time to be regarded is 
the date of the acquisition of the property. One of the latest English 
oases in which the rule was considered is that of the Iji^uidation £lstates 
h*urchase Co. v. Willoughby U). in his judgment in that case the Master 
of the Rolls said: — “We take it to be clear that if an intention bo keep 
alive a charge on property is inconsistent with the real intention of the 
parties to the deed by which the purchaser of bhe property takes an 
assignment of it, that charge cannot be treated as still subsisting simply 
because the purchaser afterwards finds that it would have been better 
for him to have kept the charge alive. ’* The decision of the Court 
of Appeal was reversed by the House of Lords on the facts, bub bhe 
correctness of the statement of the law contained in tbe judgment of 
bhe Master of the Roils was nob challenged. In fact, at page 339 of the 
report, Lord Macnaghten quotes the following passage from his judgment 
with approval: — “The answer to this question depends upon the intention 
[27 23 of the parties at bhe time and that intention must be found from 
the terms of the deed and the circumstances under which it was execut- 
ed." It was contended by Mr. Ookul trasad that at the time of the sale 
deeds it was for the benefit of bhe purchasers that the mortgage should 
continue to subsist in view of bhe probability or possibility of a claim for 
pre-emption being preferred. Bub 1 do nob understand how a mortgage 
on the property could deleab a claim lor pre-emption. A pre-emptor 
musn pay bhe price actually and in good faith paid for the property by the 
purchaser, however bhe price may bo made up. The mortgage nioney 
was overdue, bherelote any person obtaining tbe property by pre-emption 

” (i; [ie98j A. 0. 321. " 
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could pay it offi whether the mortgagees conseated or not. There might 
have been some ground for the argument if the mortgage had been with 
posession for a long term of years as in Btndeshuri Singh v. Pandit BaU 
raj Sahai fl), but even in such a case, L think, it should bo held that the 
continuance of the mortgage was not tor the beneht of the purchaser. In 
the present case, in tne view which I take of the law, there seems to be 
no ground whatever for holding that the continuance of the mortgage was 
for the beneht of the respondents. The fact that it would now be con- 
venient for the respondents to be able to set up the mortgage has no 
bearing on the question. See Alohesh Lai v. Bawan Das (2). The res- 
pondents have themselves to thank for what has happened. They accept- 
ed a deed of sale containing incorrect particulars of a previous mortgage 
and they followed this up by producing absurd evidence in the pre-emp- 
tion suit. We were asked to hold that the appellants were estopped by 
their conduct in the pre-emption suit from denying the continued existence 
or the mortgage, but it seems to be impossible to do that. The appel- 
lants were not parties to eithei the mortgage or the sale. It is not shown 
that they knew anything about the mortgage. The respondents set up 
a mortgage in order to prove that the price was Rs. 1,800 and failed to 
prove It, with the result that the appellants obtained the property free 
from inoumbranoes for Ks. 1.300, That was the fault of the respondents. 
The mortgage was non-existent at the date of the pro-empbion suit, and it 
£ 27 3j cannot be revived in order to remedy the error of the court or a 
party m the pre-emption suit. 

In my opinion, the respondents have no right to sue the appellants 
upon the mortgage of 1881, and theit suit should have been dismissed. 

1 would allow tbiB appeal and dismiss the respodent’s suit with costs 
in all three courts. 

Karamax Husain, J. — 1 agree with my learned colleague in the 
order proposed by him. 

By xhe Court. — The order of the Court is that the appeal bo allow- 
ed and the respondents’ suit bo dismissed with costs m all courts. 

Appeal allowed. 

34 A. 273 1=9 A. L. J. 198 = 13 I. C. 573.) 

APPELLATE CIVIE. 

Before Ur. Justice Karamat Husain and Mr. Justice Chamier* 

Hashik IjAL {Dejciidant) v. Ram Narain and others (Plaintiffs).* 

[20th January, 1912.] 

Act No. JX of 1872 {[uiion CuiUrmt Act). hiUou 'dU — Jonirail-^^Mortgiigo—Port of 
coninierotion nnp^nd—KjjeU of such no>i-i>ayme}\t. 

Where on exeoutiou uud rogkstt.iliou ot a mortgiige ac interest in the uiott- 
gagod DEopeity has vested in the mortgagee ihe laot that part of the mortgage 
money ae tipccilied in the deed of mortgage has not been paid neither xendets 
the mortgage invalid nor entitles the mortgagor to rescind it at his option. 
Uthai ChauU v. 13; dissented from. Tuita v. linbaji U)» 

iiuu V. Dtvtt Shctti i5), Jiajrangt i>ahat v. Uuil Narutn iStngh (6) and Batjutith 
V. I'uitu O) telcrrea to. 

[Ref. 13 1. C. 733, Fol. 2 Pat, li. J. 168=3 3 1. C 877.3 

• becOLU Appeal No *366 of i'Jli from a duetto of tl. E lioime. Dietriot Judge of 
JhuDfli, Uaieu tne ibth of Junuar), ISil, cDut'trming a deoios of Ciirdhari Lial, bubozdi- 
natu Juugu ot ^haot^i, datou the 'itoth ot November. iUiO. 

tl; 10 Oudh Gasoa.lO. (bl I. D. R. 18 Mad. 126. 

u8^‘3j 1. 1j. y Gal. SGl (6) liyOG) 10 O W. N. 032. 

(3; Rauj. Reo lUOi, 374. ( 7 ) Weekly Notea, 1808, p. 58. 

t4) flbOG) i. U K. 32 Rom. 176. 
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The faobs of the case were as follows : — 

Saohu Ljal and Gulzari Lai were the owners of an indigo factory. 
They executed a usufructuary mortgage of half of it in favour of Cheda 
Lai, the father of the plaintiff, in August, 1894. Subsequently they sold 
the whole of it to Rashik Lai in May, 1895, and left Rs. 750 to be paid 
to Choda Lai for the usufructuary mortgage. On 99th August, 1898, 
Rashik Lai, the defendant, executed a mortgage by way of conditional sale 
of the indigo factory and the zamindari property in favour of Cheda Lai 
for R^. 5,000, which consisted of a hundi for Rs. 2,000, Rs 125 ca«h paid 
[274] before execution, Rs. 125 paid on registration, and Rs. 750 on 
account of the prior usufructuary mortgage. The hundi was, however, 
stolen by Cheda Lai, and it was not cashed. The defendant served a 
notice, dated the 28th of September, 1898, on Choda Lai, threatening to 
sue him for damages for broach of contract and to prosecute him for fraud 
and thoft; but no such steps were taken. The plaintiffs, who are the sons 
of Cheda Lai, sue for recovery of R-. 1,000 and interest thereon, and in 
default for foreclosure. The defence was fraud, failure of consideration 
and other like pleas. The court of 6rst in'^tance gave a decree as prayed 
for; on appeal the learned District Judge confirmed it, but held that the 
hundi was stolen b/ Chena Lai. The defendant appealed to the HighCourt. 

Pandit Mohan Lai Sandal, for the appellant, contended that owing 
to partial failure of consideration, the mortgage deed in suit was invalid 
and the plaintiffs were nob entitled to sue thereon. He relied on Gokal 
Chand v. tiahman (1). If the mortgage be held valid, the plaintiffs were 
entitled to interest up bo 28bh bepbember, 1898, when notice was served. 
He relied on section 39 of the Contract Act, and the case of Suhha Bau 
V. Devn SheUi (2). He distinguished Bajrangi Sahaz v. XJdit Idarain 
Singh (3). He referred fuithor bo Ajudhia Prasad v. Szdh Qopal (4) and 
Abhai PJaratn Stngk v. Padaraih Singh (5). 

The Hon’bie Pandit Sunday LaK for the respondents, contended 
that section 39 of the Contract Act did nob apply, inasmuch as a mortgage 
was a transfer of an interest in the property; it was not a mere contract. 
As soon as the mortgage deed was executed, the interest in the property 
passed, and the remedy open to the mortgagor was to sue for recovery of 
the consideration; but he did not sue. He relied on Baijnath Singh v. 

Paltu (6). 

Pandit Mohan Lai Sandal was heard in reply. 

Kakamat Husain, J.— On the 26bb of August, 1898, the defendant, 
Rashik Lai, executed a conditional sale in favour of Cheda Lai, the pre- 
decessor in interest of the plaintiffs, to secure a sum of Rs. 5,000. He 
stipulated that be would pay the principal [ii75] and interest on Ruwar 
Sudi Puno, Sambab L956 (i, e.% l8bh October, l899), and would redeem 
the zamindari property, and that if he failed, the property should be 
deemed to have been sold, and the oonsideraliion was acknowledged to 
have been received as follows ; — 


Deducted 

• • • 

Rs. 

750 

Received before execution of mortgage 

• « • 

125 

Shall receive at registration 

• • • 

125 

Received a hundi drawn by Cheda Lai 


4,000 


(1) Punj. Bee. 1907. 2' 4, 

(2) 1. Ij- B 18 Mad. 126. 
<3) a906) 10 0. W N. 93-2 

(ft) (1887) 1. Ij. B. 9 All- 330. 


(51 S A. No. 1174 of 19IC. deoided on 
lllh July 1911 (unreported) 

(6) (1908) I. L. R. 30 All. 125. 
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1912 The plaintiffs brought an action for the recovery of Bs, 1,000 

Jan. 20. principal and Rs. 1,790-1-8 interest, or for possession of the property sold 
APPE^atb They alleged that the sum of Bs. 4,000 had nob been paid. 

CiviD. 'y^he pleas in defence were that no consideration for the mortgage was 

paid by Cheda Lai ; that the mortgage was obtained by fraud ; that oom- 
34 A. 273=9 pound interest was barred by time and that the plaintiffs were liable 
=i^J C* 573 damages m consequence of the loss suffered by the defendant on 

the ground of non-payment of Bs, 4,000. The suit was decreed by the 
court of hrst instance. The defendant appealed and contended that the 
mortgage deed was obtained by fraud; that the sum of Bs. 1,000 sued for 
was not advanced; that the mortgage contract was rescinded by the 
defendant ; that the mortgage was unenforceable because of its breach by 
Cheda Lai ; that compound interest was not to be awarded, and that the 
defendant was entitled to damages caused by the non-payment of 
Bs. 4,000. 

The lower appellate court found on all the points raised before it 
against the defendant appellant, and, dismissing the appeal, oonhrmed the 
decree of the court of hrst instance. In second appeal it is urged that as 
the sum of Bs. 4,000 svas not paid, the mortgage was invalid ; that even if 
it was valid, the defendant, in consequence of the non-payment of 
Bs. 4,000, roscinded it by his notice, dated the 28th of September, 1898 ; 
that he was entitled to do so under section 39 of the Indian Contract Act, 
1872 (see 13 Madras, 126; Punjab Becord for 1907, p. 274; 10 C. W. N. 
923), and that the whole of the mortgaged property cannot be foreclosed. 
There is no force in [27 6J any of the points taken by the learned vakil 
for the appellant. There is a fundamental distinction between a contract 
and a coaveyanco, i.e., a transfer of an interest in land, and for this reason 
the rights and duties of the parties to a contract are quite different from 
the rights and duties of the parties to a ojoveyance. In the case before 
us, I am concerned with one of those distinctions which is recognised in 
section 64 of the Transfer of Property Act. 

In a sale, in the absence of any contract to the contrary, the owner- 
ship of the property sold passes from tbe vendor to the vendee as soon as 
the sale deed is registered. Neither the delivery of possession nor tbe 
payment of the price is a condition precedent to the passing of the owner- 
ship. The latest case of this Court on the subject is Baijnath Singh v. 
Paltu (1), 

A mortgage under section 58 of the Transfer of Property Act, is “tbe 
transfer of an interest in specihc immovable property for the purpose of 
securing the payment of money advanced or to be advanced by way of 
loan an existing or future debt, or the performance of an ongagoment which 
may give rise to a pecuniary liability.” The delinition shows that a mort- 
gage under the Transfer of Property Act is a transfer of au interest in the 
land mortgaged and not a mere contract. It therefore follows that no 
sooner a valid mortgage deed is registered, an interest in tbe property mort- 
gaged, in the absence of any contract to the contrary, vests in the mortgagee 
notwithstanding tbe fact that tbe mortgage money has not been paid by 
the mortgagee to the mortgagor. Tbe mere non-payment of the moitgago 
money cannot have the eflect of rendering the mortgage invalid. The 
remarks of P'auRAN, C. J., in Tatia v. Babaji (2) are worth noticing. Ho 
says : — “ I am not, however, as at present advised, prepared to assent to 
the train of thought which puts conveyances of land in the mofassil 

(1) WGebl7 Notea, 1906, p. 39. (9) (1896) 1. L. B. 22 Bom, 176 (183). 
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perfeotod by possession or regisfaration where the consideration expressed 
in the conveyance to have been paid has not in fact been paid in the 
same category as contracts void for want of consideration. The radical dis- 
tinction between a perfected conveyance and a contract does not seem 
[277] to me to have been sufficiently borne in mind throughout the judg- 
ment/* 

Of course, if there is a contract to the contrary in the mortgage deed, 
no interest in the property mortgaged vests in the mortgagee on the regis- 
tration of the mortgage deed, but in the mortgage deed of the 29th of 
August, 1898, there is nothing to that effect. For the above reasons I 
would hold that the mortgage deed, dated the 29th of August, 1898, was a 
valid mortgage. 

The next point is that the mortgagor by his notice, dated the 28th of 
September. 1898, rescinded the contract of mortgage on the ground that 
out of the consideration Rs. 4,000 were nob paid by the mortgagee. The 
operative part of the notice is to the following effect : — “ You must return 
the hundi to us or the money together with the loss suffered by us owing 
to the non-payment of Rs. 4,000. If you do not do so we shall sue you 
on the ground of your fraud, dishonesty and broach of contract.** There 
is nothing in the notice, as I read it, to express any intention of rescind- 
ing the so-called contract of mortgage. It simply threatens to sue the 
mortgagee for breach of contract. Supposing that it does convey the 
meaning contended for, I am of opinion that section 39 of the Indian 
Contract Act has no application, for the simple reason that it deals with 
oonbraobs, and a mortgage when registered is nob a contract but a transfer. 
In Subha- Rau v. Devu Shetti (1) Muttdsami Ayyar, J., observed : — 
Under section 39 of the Contract Act the mortgagee was entitled to 
cancel the contract of mortgage on the ground that the mortgagee in 
contravention of his agreement incapacitated himself for performing it in 
its entirety.” 

The berms of the mortgage are not before me, and I am therefore not 
in a position to say whether there was or v.as not a specific agreement 
between the mortgagor and the mortgagee, that no interest in the property 
mortgaged would pass without the payment of the entire mortgage money. 
If there was no such stipulation, thou, with duo respect to the learned 
Judge, I am unable to bold that section 39 of the Contract Act empowers 
a mortgagor to rescind a mortgage in v.’hich an interest in the property 
mortgaged has already vested in the mortgagee. 

[278] In Gokul Ckand v. Bahman (2) it was held by a Full Bench 
that, in the ab‘: 0 nco of a specific contract postponing payment, failure bo 
pay full consideration as agreed upon whether to the mortgagor or to a 
prior incumbranoor after the ^aid payment has been demanded by the 
mortgagor avoids the mortgage and destroys the moitgagee’s Hen and right 
to possession even on subsequent tender of the unpaid consideration it 
being immaterial, whether the non-pavment has or has not caused incon- 
venience or loss to the mortgagor.” The previous rulings of the Punjab 

Chief Court were conlhcting and the Full Bench put an end to the conflict. 
No reason whatsoever is given for the rule laid clown, and the radical 
distinction between a contract and a transfer of an interest in land is 
totally ignored. With duo respect, I am unable to accept the view taken 
by the I'nll Bench. 

(1) (1^94) I. Ii. R. 18 Mad. 126. (2) 4 Puaj. Reo. 1907, 274. 
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In Bajrangi Sahat v. Udit Uarain Singh (1) MaciiBAN, C. X, said 
*' I do not for myself see why the mortgage, which was registered, is not a 
perfectly good mortgage to the extent of the money actually advanced. 
It is said that this view is inconsistent with that taken by the Madras 
High Court in the case of Subba Bau v. Detju Shetti (2). But when we 
come to examine that case, I do not think it is an authority for the pro- 
position contended for. There the Court found in effect that the mort- 
gagor bad a right to cancel the contract and cancelled the contract, and it 
was also found that the mortgagee had acquiesced in that cancellation for 
about eight years. Whether there was any power in that case to cancel the 
contract is a question which we need not enter into. There is no such sug- 
gestion in the present case. There is no suggestion that the mortgagor has 
cancelled the contract or that he had power to do so." The Calcutta case 
of Bajrangi Sahai is, in my opinion, no authority for the proposition that 
a mortgagor, when the interest in the land mortgaged passed to the 
mortgagee, has any power to cancel the mortgage. I may note that the 
reference to the Madras case is wrong. The correct reference is I. L. B. 
18 Mad. 126. 

[279] Section 4 of the Transfer of Property Act does not pub an end 
to the vital distinction between a contract and a transfer of an interest in 
land, for it only enacts that the chapters and sections of the Transfer of 
Property Act which relate to contracts shall be taken as part of the Indian 
Contract Act, 1372. But in a mortgage as soon as an interest in the land 
mortgaged vests in the mortgagee, the transaction ceases to be a contract 
and becomes a transfer of immoveable property to which section 4 of the 
Transfer of Property Act does nob apply. 

The mortgage, dated the 29bh of August, 1898, was a single transac- 
tion, and the entire property mortgaged was subjected to every pie of the 
mortgage money advanced. The mortgage of the entire property mort- 
gased was, in my opinion, therefore, perfectly good to the extent of the 
sum of Rs. 1,000 (one thousand), which, according to the finding of the 
lower appellate court, was actually advanced by the mortgagee. The 
plaintiffs are entitled to recover the sum of Rs. 1,000, with interest at the 
rate agreed upon If the defendant fails to pay. tboy are entitled to fore- 
close the whole of the property mortgaged. For the above reasons, I would 
dismiss the appeal with costs. I extend the time for redemption to the 
20bh of -Tu'y 19 12. 

CnAMIER, I. — ‘This was a suit by the respondents upon a mortgage 
by way of conditional sale made in favour of their father, Cheda Bal, by 
the appellant, Ra'^hik Tjal, on Augu'^t 29bh, 1898 The consideration for 
the mortgage consi=b6d of a cash advance of Rs, 250, a sum of Rs. 750, 
due upon a previous mortgage, and a hundi for Rs, 4.000 drawn by Cheda 
Tjal in favour of the appellant upon a firm in Cawopore. The hundi was 
<-tolon from the appellant l)y a man in the service of Cheda Lai, and the 
latter failed to make good the acnouut of the hundi to the appellant. The 
respondents admit that the great er part of the considoration failed in this 
way. They have sued for recovery of the sum of R=. 1,000 and interest 
thereon in accordance with the deed and for foreclosure in case of non- 
payment. The cuit wan rosiefced ution the ground that as the mortgagee 
hp.d failed to carry out his part of tlie contract, his sons were not entitled 
to enforce the mortgage according to its terms. This defence having been 
rejected by the courts below, the mortgagor [* 80 ] has appe aled to this 

” 0) (l9Qr>^ 10 C. W. N. 03i. (2) (1891) I. C R. 18 Mad. 126. 
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Conrb. relies upon the deoision of a Full Bench of the Punjab Chief 
Court m Qokal Chand v. Tiahman ^1) and the deoision of the Madras 
High Court in Suhhd Unu v. T^^vu Shetti ^2). The respondents rely upon 
the decision of the Calcutta High Court in BajranQi Sahai v Ur^tt Narain 
Singh (3), a number of deoi<;ion<5 of this Court, the Ia*;t of which i<? that in 
Bniynath Singh v. Paltu (4\ and two decisions of the Bomhay High Court, 
cited in the case last mentioned. The oases in this Court and in the 
Bombay High Court were all ca'^e*; in which the purchaser of immoveable 
property had failed to pav part of the purchase money, and it was held 
that the sale was nevertheles*? a completed transaction and pasi^pd t'tle to 
the purchaser. In this Court it has been held in manv rases of the bmd 
that a purchaser suing for possec^ion of property who has not paid the 
whole purchase raoney mav he reouired to pay the balance before he is 
allowed to execute a decree for posce«;s’on. The Bomhay Hi^'h Court have 
held distinctly that a vendo»‘ of immoveable prop<‘-rby hv a registered sale 
deed is not entitled to rescind the sale on the ground that part of the pur- 
chase money has not been paid. There appears bo he no di'^tinobion in 
principle between the case of a sale and that of a mortgage. The reasons 
for holding that where the ownership of immoveable property has been 
transferred bv way of ®ale, the seller cannot rescind the transaction be- 
cause the purchaser refuses to pay the price promised, bub must sue for 
the same, seem bo apply with equal force to the case where an interest in 
immoveable property has been transferred by way of mortgage and tbe 
mortgagee refuses to advance part of tbe money agreed to be advanced. I 
think, therefore, that tbe decision of this Court and of the Bombay High 
Court support the contention of the respondents. The Calcutta High 
Court in the case cited gave a decree for foreclosure to a mortgagee, though 
he had failed to pav the whole of the mortgage money bo the mortgagor. 
The decision of the Punjab Chief Court, no doubt, goes the whole 
length of the appellant’s contention in the present case, hut the learned 
.Tu'lges do not seem to ba^e regarded the mortgage as a transfer of an 
[281] interest in immoveable property or bo have disftincuished between a 
contract to mortgage and a completed mortgage. They seem to have de- 
cided as they did upon the broad ground that it is inequitable to allow a 
mortgagee to sue upon a mortgage where he has failed to advance part of 
tbe money agreed to he advanced. The Madra*: decision rests upon the view 
that in such a ca^e a roortga-^nr is entitled to rescind the mortgage, and tbe 
court seems to have held that the mortgage, in question in the case had in 
fact been canoelled bv the mortgagor. T am nob prepared to sav that the 
court is bound in everv case to enforce the mortgage according to the letter 
where the whole of tbe mortgage money has nob been advanced. For ex- 
ample where the mortgagee sues for pos^es^ion, he may, T bh'nk. he re- 
quired to pav the balance of the mortgage money before he takes out exe- 
cution of his decree, and there may be other cases in wh^ch he may pro- 
perlv be put upon terms. Tn the present ca«e th'^re seems to he no reason 
for nob parsing a decree as praved. Under the decree, the appellant mort- 
gagor will he given an opportunity of repaving the amount which he re- 
ceived from the mortgagee. Even if the mortgagor in such a case ig 
entitled to re'^cind the mortgage, ho can do ^^o only upon repaying the 
amount advanced to him. It was su^pe^ted in the course of the argument 
for tbe appellant that he had in fact rescinded the mortgage. There is no 

(1) Fuej. Feo. 1007, 274. (^) 10 0. W. N 922 

(2) (1894) I. Ij. R- 18 Mad. 12fi, (4) Weekly Notes, 1908, p 38 
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evidence of this. The communication relied upon so far from evincing a 
desire to rescind shows that he intended to enforce the mortgage. In my 
opinion! he was not entitled to rescind and never made any attempt to do 
so. I agree that the appeal should be dismissed, but 1 would extend the 
time for redemption to the 20th of July next. 

By the Court. — The order of the Court is that the appeal will be 
dismissed with costs. The defendants will have time to r^eem up to 
the 20th of July, 1912. 

Appeal dismissed. 


85 A. 382 (r=:15 I. 0. 572=9 1 A. L. J. 188.) 

[282] APPELLATE CIVIL. 

Before Mr. Juaiiee Sir Qeorge Knox and Mr. Justice Sir Harry Oriffin. 
Bbijbasi Laij and others (Defendants) v. Saliq Bam and 

OTHERS (Plaintiffs) and PiyarE Lal (Defendant).'^ 

(23rd January, 1912.] 

Iteviiw of judgment — Sffeet of order on revitto— -Appeal from original decree. 

The effect of the granting of an application lor review is to sapetsede the 
decree wbiob is the sabjeot of such applioaiion. No appeal can, tterefore. be 
maintained the dsoree anterior to the review, but only against the sub- 

sequent deoree. Kuar Sen v Oanga Ram (1) and Kanhaiya Lal v. Buldeo 
Praead (2) followed. Uman Kunwari v. Jarbandhan i8) distinguished. 

[Bef: 78 I. 0. B26 : 78 1. 0. 84=36 0 D. J. 484.] 

In this case an order absolute for sale under order XXXIV , rule 5 of 
the Code of Civil Procedure. 1908, was made by the Subordinate Judge of 
Agra on the 18tb of May, 1910. An application for review of this order 
was made on the I8tb of June, 1910, and was granted on the 29th July, 
1910. and a fresh order for sale was passed. On the 24th of October. 
1910. the defendants presented an appeal to the High Court against the 
order of the 18th of May. 1910, which appeal was admitted on the 22Dd 
of April, 1910. No appeal was filed against the order of the 29th July, 
1910. On the defendant’s appeal coming on for hearing the respondents 
rai-^od a preliminary objection to the effect that, inasmuch as the deoree 
under appeal bad been superseded in consequence of the order in review, 
the appeal could not be maintained, and reliance was placed on Kuar Sen 
V Qanga Bam (1) and Kanhaiya Lal v. Bildeo Prasad (2). The appellant 
contended that the court below was in the circumstances not oompetent 
to review its order of the 18th May. 1910. and that the order of the 29fcn 
July, 1910. must be treated as a nullity. He relied on the Full Bench 

case of fTman Kunwari v. Jarhandkan (3). 

Babu Surendra Nath Sen for the appellant. , , • \ 

The Hon’ble Dr. Sunday Lal (with him Pandit Bama Kant Malavtya) 

for the respondents. 

Knox and Griffin, JT. — This appeal arises out of an order passed ny 
the Subordinate Judge of Agra, on the l8bh of May. 1910. The Subordi- 
nate Judge had b'^fore him an application for an order absolute for sale 
under or der XXXIV, rule 5. He [283] granted the order absolute and 

• First Appeal No. 114 of 1911 from a decree of Sheo Preaad. Subordinate Judge 
of Agi*# dated tba 18tb of May* 1910« 

( 1 ) Weekly Notea. 1890. p. 144. (8) (1908) I. L. B. 80 All. 478. 

(2) (1906) 1. 8i. B. 2B All. 340. 
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in that) order absolute he stated the amount that would be due and paya- 
ble to the decree-holder on the 2nd of March, 1910, and it is this order 
which we are asked to set aside on the ground that the Subordinate Judge 
had no jurisdiction to alter or amend a decree after it had been affirmed 
by the High Court, because (i) the Subordinate Judge had put a wrong 
construction upon the decree of this Court, and (ii) the Subordinate Judge 
bad erred in framing a decree for a larger sum than the judgment autho- 
rized. We need not mention the other grounds of appeal and we need 
not consider even those above-mentioned, because the appellants are met 
by the respondents with an objection which appears to us fatal to this 
appeal. It appears from the record that after the Subordinate Judge had 
passed his order on the 18th of May, 1910, be was asked to review the 
same by an application, dated the 18th of June, 1910. The application 
was allowed by an order, dated the 29th of July, 1910, and the order of 
the 18tb of May modified. The terms of the order, so far as they refer to 
the matter before us, run as follows: — *‘It is, therefore, ordered that the 
objections (of the judgment-debtors) be disallowed and that an order ab- 
solute for sale be prepared under rule 5, order XXXIV.'* This order is 
pub forward by the respondents as the final decree in the case. No appeal 
has been instituted from it and no mention of it is made in the appeal 
which we are now considering. This appeal was presented on the 24th of 
October, 1910. It was nob admitted, for reasons which we need not con- 
sider, until the 22nd of April, 1911. The appellants had, therefore, ample 
opportunity to call in question the order of the court below, dated the 
29bh of July, 1910. But, as we have already said, they nowhere even 
alluded to its existence. They have nob attempted to explain why they 
have left that decree unchallenged, and the probability is that they have 
overlooked its existence. The learned vakil for the appellants addressed 
to us a very lengthy and elaborate argument in which be contended that 
the order of the 29bh July, 1910, was an order passed without jurisdiction, 
a mere nullity, which would of itself appear when we pass a decree in the 
present appeal, and in support of this argument he cited the Full Bench 
ruling of this Courfi, Oman Kunwari v. Jarhandhan (1). We [284] have 
considered that and the argument addressed to us upon that but we do not 
think the case to be in point. What was then under consideration was a 
decree of a Subordinate Judge, who bad reversed a decree of a Munsif and 
passed an order of remand under section 562 of the old Code of Civil Pro- 
cedure. While that appeal was pending in this Court, the court of first 
instance had carried out the order of remond and had decreed the plaint- 
iff’s claim. Upon this Court proceeding to hear the appeal before it a pre- 
liminary objection was raised to the effect that, as the order of remand 
had been carried out before the appeal was filed, this court could not enter- 
tain the appeal. It was held that a decree passed in pursuance of a remand 
was no bar, and this court proceeded to set aside the order of remand and 
bo restore the order first passed in the case. The learned Judges who 
decided the case of Oman Kunwari v. Jarhandhan, pointed out that after 
the court of first instance bad once decided the ca=e, it ceased to have any 
jurisdiction except on review of judgment. From this it is evident that 
the learned Judges in no way aon‘-idered the exaot point before us. In 
Oman Kunwan v Jarf andhan. the order of remand was found to be erro- 
neous and was set aside, and everything done in pursuance of the order 
fell bo the ground. In the case before us what has really happened is that 

U) 1. L. B. 80 All. 479. 
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the Subordinate Judge, who had iurisdiobion to review his judgment, pro- 
ceeded to review it and in reviewing it passed an order which does not 
commend itself to the appellants. That order may be right or wrong but 
there was jurisdiction in the Subordinate Judge. There are two cases 
which are exactly in point, namely, Kuar Stn v. Qanga Ram (1) and 
Kanhaiya Lai v. Baldeo Prasad (.2), "We cannot find that these cases 
have ever been questioned, and we agree with what was held in them that 
the order for review under such circumstances superseded the original 
decree. The decree under appeal has ceased to exist and the appeal can- 
not be heard. We dismiss the appeal with costs. 

Appeal dismissed. 


84 A. 285(=9 A. L. J. 23S=sl3 I. C. 643J. 

[283] FULL BENCH. 

Bejore Sir Henry Richards, Knight, Ghief Justice, Mr. Justice Karamat 

Husain and A/r. Justice Chamier. 


Jai Nath Paxhak and another \, Plainiii } s ) v , Kalka Upadhya 

AND OTHERS { Dejendants ).^ 

[23rd January, 1912.] 

Act {Lorxii) No. II of 1001 (.4gra Tenancy Act). 9 — Ftxed rate ienayicy — Sntry 

of name of tenant in— “ Couciustvc x^roof " revenue records. 

The eotcy meotionod iu seotioa 9 of the Ten^noy Aot, l^oi, Is oon- 
oju3ive proof” only as to the nature ot the teoaooy as between the zamindar and 
the tenant and dooA not itpply to questions as to the title to the tenancy as 
between rival olaimants thereto. .Uu^ui Stngh v. linjwufit Stngh (3) overruled. 

[Ref: 63 I. G. 711=9 A. D J. 653=43 All 615 : 74 I. 0. 647 = 21 A. L. J. 697 ] 

This was a suit for a declaration of title to certain property including 
some fixed rate holdings. The facts of tho case are stated m the following 
order recommending that the appeal should bo referred to a Full Bench. 

Kakamat HuSain and GlIAiiliKH, JJ,— This ip tho plaintifTs’ appeal. Their 
claim has been disuitpscd by the lower appellate court on a point of law. The facts 
must be, for the present assumed to bo as follo<.vp Two brothers, lahri and Ram 
Nara.n. weie joint in estate. Ram Naraiu predeceased bis brother who thus became 
•ole owner of tho property, iahri died lo.tvmg two daughters, one of whom, Musammat 
Anjora, is etUl alne. Fo.ssession of tho property should have passed to Musammat 
Anjora, but was taken by Musammat Rupao, widow of Ram Narain. Part of tho pro- 
perty ooQsifltoci of fixed rate tenancy, and at the last revision of tho settlement before 
tho passing of the Agra Tenancy Act, Mus.inuuat Kupau wan recorded as the fixed rate 
tenant. In 1908 she transferred the holding to her nephews. The plaintifls in the 
present suit, who are the sons of the abovo namod Musammat Anjora and her aislor, 
Musammat Nidha, claim a declaration that tho transfer is not binding upon them. 
They Bay that the person now entitled to the bolding is Alus.unmat Aujora and that 
Musammat Rupao took and held possession with hoc consent ; but whether Musam- 
mat Rupao took possession with Mu>^aminat Anjora's coosent ; or adversely to 
her IS immaterial, as they, the plaictifls, will not be entitled to possession until tho 
death of Musammat Anjora. 

The first court dooreod the claim, but on appeal tho Additional Judge held that 
under seouou 9 ot tho Agra louancy Act the entry ol Musammat Bupao’s name as 
tixo I rale tenant was oouolu ive proof that she was fixed rate tenant ol the land, and 
theiut- ro It was hoc .strmh n aud the pla^ntltl^ ol.iim to bo re«'or.siouacy heirs of Isbri 
in toApooi- of ilio boldiug t.tiled. tie .locordmgly disiut.ssed tho suit. 

• beooua Appeal No I'JI of ijii f.om a doareo of E E. P, R ise. Additional judge 
ol Jauupur, Uaved the lotu of Deueiiiber, iwiO. reversing a dooteo of Rabu Lial Morhi 
Muucii, ot Jauupac, Uated tue idmX of April I9i0. 

(U Weekly Notes, p, J U. ( 3 ; Weekly Notop, 1906, p. 68. 
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. , Thd view taken by the lower appellate ooutb reoivos support from the decision 
of this Court in Mulni Sinoh v. li>fJw<nU i^iugh {\) which ho quotes. As at present 
advised, wo are unable to accept that ruling. If it is oorreob. it vould appear that the 
entry of the name of a Hindu widow as tonint of a holding at fixed tabes at the last 
revision of the sebtlemenb before the passing of the Agra Tenancy Act converts the 
holding into her f.tridh.in and deprive; the male ooUateraU of her husband of their 
right of inherit »n->e. There must be a large number of oase-i in which a Hindu fixed 
rate tenant d'ed before the revision in question, leaving, besides a widow, either male 
collaterals or daughters or daughter s sons. We do not think that section 9 of the 
Agra Tenancy Act was intended to deprive all the hairs of a Flindu except his widow of 
their right in such oases. It seems to us that the words * conclusive proof ' in the 
section were intended to meat the case of disputes between the landlord on one side and 
the holder for the time being of the tenancy on the other. The oicoumsbanco that the 
Legislature provided special rules of succession by section 22 of the Act for certain 
tenancies, bub said nothing about the succession to fixed rate tenancies leads to the in- 
lerenoe that it did not intend to interfere with the personal law of succession applicable 
to fixed rate tenants. Nawab Abdul Majid contended that the eSeob of sections 9 and 
20 of the Act is that all Hindu females recorded as fixed rate tenants at the last revision 
of the settlement before the passing of the Act hive power to alienate their holdings to 
whomsoever they please. He even wont so far as to say that this is generally under- 
stood to be the law. The question is of great importance. As we ate not prepared to 
accept the decision bo which we are referred, we direct that. the record be laid before 
the learned Chief Justice with a view to this appeal being laid before a larger Bench. 

Munshi Gokul Prasad (Cor Babu Diirga Charan Banerjv) for the 
appellants. 

The name of the widow was only entered after death of Earn Narain. 
She had only a Hindu widow's estate. The record was only evidence of the 
nature of the holding as between landlord and tenant. There was no 
special provision prescribing the devolution of fixed rate tenancies. It 
followed that the general law applied. Section 22 laid down the law with 
reference to other kinds of tenancies. The expression * conclusive proof * 
in section 9 of the Agra Tenancy Act did not apply to disputes between 
sharers inter se, it is conclusive proof of the nature of a tenancy only. 

The first enactment on the point was Act X of 1859. Sections 3 
and 4 contemplated suits between zammdar and tenant. Then came 
Act XII of lti81» sections 4 to 6. Under these Acts the Court had 
to make inquiries about the nature of tenancies. In 1882-3 there 
was a revision of permanent settlements in these provinces £k87J and 
the nature of tenancies was inquired into and recorded. The present 
Act has made the entry oonolusive, but only so far as the nature 
of the tenancy is concerned. Section 9 deals with the rights of tenants as 
between them and the zamindar, not with their rights inter se. The same 
view was taken by Griffin, J., in an unreported case S. A. 26 of 1906, 
decided on 31st July, 1907. If the Legislature bad intended suits of this 
kind to be barred, if would have said so, as in section 32 of the Tenancy 
Act. The Board of Revenue also took the same view in Select Decision 
No. 2 of 1909 where they differ from the case of Mulai ijingh v. Bajwant 
Singh (1) and agree with Griffin, J. 

The Hon'bla Nawab Muhammad Abdul Majid, for the respondents 
relied on the case of Mulai Singh v. Bijwant Singh and the language of 
the section. 

Eicuarus, C. T., and Karauat IIusain and Chamier. JJ. 

The facts which must bo assumed for the purposes of this appeal are 
very clearly set forth in the order of reference of the learned Judges The 
short point for our decision is whether or not a percon who was recorded 
in the manner stated miKt be deemed to have all the estate in the fixed 

(1} Weokly Notes, 1906, p. 68. 


1912 

JAN. 28« 

PUTiIj 

Bbnoh. 


3i A. 2S0=9 
A. L J. 238= 
18 1. 0. 643. 


741 



1912 

JAK. 23. 


FOLti 

BENCH. 

34 A. 335=9 
A. L* <1. 233 
=13 1,0. 643. 


3 i All. 288 INDIAN HIQB OOUBT BBFOBTS CVol. 

rate tenancy, vested in him or her alone, irrespective of the rights of all 
other persons, who under the ordinary law would be entitled to the tenan> 
oy, but tor the fact that such a person is so* recorded. The defendants, 
who are the transferees of Musammat Bupao, rely on the provisions of 
section 9 of the Agra Tenancy Act. That section is as follows:—** Every 
entry at the last revision of records before the commencement of this Act 
recording a person as a permanent tenure-holder or a hsed rate tenant, or 
otherwise shall, in the absence of a judicial decision to the contrary, in 
proceedings instituted before the commencement of this Act, be conclusive 
proof that such person is a permanent tenure-holder or a hsed rate tenant, 
or not, as the case may be.” 

The section is certainly unfortunately worded, and prima /acie the 
language of it is in favour of the defendants' contention viz.t that Mnsam- 
mat Bupao must be deemed, having regard to the words of the Act, to 
have bad the entire estate in the 6xed rate tenancy, and that their title as 
her transferees is [288] complete. This view met with favour by the 
learned Judges who decided the case of Mulai Singh v. Rcijwdnt Singh 
(1). They say : — “In our opinion the language of the section is clear and 
imperative.” 

Prior to the passing of this Act there bad been somewhat similar pro- 
visions in Act X. of 1859, (sections 3, 4 and 7) and Act XII of 1881 
(sections 4. 5 and 6). Under those Acts it was the duty of the Court to 
inquire as to the nature of a tenancy which had been held at 6xed rates 
for certain periods, and certain presumptions in favour of the tenants 
were provided. Those sections were all intended to meet the case of dis- 
putes between the zamindar and his tenant as to the nature of the 
tenancy. Before the passing of the Agra Tenancy Act of 1901, at the time 
of revision of records, inquiries were held as to the nature cf these tenan- 
cies, bub these again were inquiries between the zamindar and the tenant 
and did not touch upon the title to the tenancy itself. It is admitted that 
fixed rate tenancies, unlike occupancy tenancies, are heritable and trans- 
ferable. Section 20 expressly so provides. Fixed rate tenancies devolve on 
the death of the fixed-rate tenant according bo the ordinary law. If the con- 
tention of the defendants be sound, namely, that by virtue of section 9 
the entry is conclusive not only between landlord and tenant but also 
between all persons claiming the tenancy, then it follows that if the manag- 
ing member of a joint and undivided family was recorded as the fixed 
rate tenant, the tenancy on his death would not devolve upon the surviv- 
ing members of the joint family bub would go to the heirs of the member 
of the family (who happened to bo recorded) as it the family were sepa- 
rate, Again, if the widow or a daughter succeeded to a fixed rate tenancy 
on the death of a fixed rate tenant who was a Hindu, the tenancy on the 
death of the widow or daughter would go to the heir of the widow or 
daughter and nob to the heirs of the last male holder. It seems to us 
quite clear that this could not have been intended. A learned Judge of 
this Court in Second Appeal No. 2d of 1906, held that section 9 did not 
apply to questions as to the title to the fixed rate tenancy. The same 
view was taken by tbe Board of Bevonue in Qajadhar Dasaundht v. 
Gokul D isaundhi (2). Jn our opin on [289] the decision of the court 
below was nob oorroot. Tbe entry mentioneij in section 9 is oocolusive 
proof only as to the nature of tbe tenancy. Tbe case, however, was deci- 
ded on the prthmiiiBTy point, nnd the general merits of t be case were no t 

(1) Weekly Not 9 i, laOG, p. 08. (3) Beleot Deonione, No. 3 of 1900. 
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gone into by the lower appellate court. We accordingly allow the appeal, 
set aside the decree of the lower appellate court and remand the case 
with directions that the same may be re-admitted, and the learned Judge 
do proceed to hear and determine the same aooording to law. Costs In 
this Court will be costs in the cause. 

Appeal decreed — Cause remanded. 


34 A. 289 (=15 I. 0. 198=1912 M. W N. 417=11 U. L. T. 816=9 A. L. J. 480= 
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PBIVY COUNCIL. 

Pabbati (Defendant) v. Muzappar Ali Khan and othbrs 
(Plaintiffs) AND Muzappar Am Khan and others 
(Plaintiffs) v. Pabbati (Defendant). 

Two appeals consolidated. 

[On appeal from the Bigh Court AllahabadJ] 

[31st January, and Isb and 21st February, 1912.] 

Mortgage— Suit for redemption of ueufructunrg mortgage— Defendante setting up title 
under sales of mortgagor's interest — Title by adverse poesession — Separation of 
member of joint Hindu family and purchase of property with self-aequired means 
—Possession adverse to mortgagors. 

Tbeie oross appeals from ihe deoision of the High Coatt is Mueaffar 
AH Khan V Purfeot* IV The pUiotifl^ relied oa a uaufruotuary mortgage of 
184(^ aod flued for redemptioa of the property io euit. two shires ia a Tillage 
called fjohari. The o\seof the defeodaots was that they were in possessioa, 
not under the mortgage, but under sales of the 27th of May, 1853, and the 20th 
of March. 1954, re^ipeotively by which the equity of redemption ia the shares 
mortgaged in 1^46 bad passed to tho^e through whom they olairaed title, and 
they ple-ided adverse possession. Both the lower courts bad upheld the later 
sale and dismissed the suit a« to that share in Lohari. Aa to the earlier sale 
the courts beliw bad differe l. the first court upholding it, and the High Court 
deciding in favour of the plaint. fis. On appeals by both parties, it was im- 
material, in the view taken by their Lordships of the Judicial Committee of 
that sale (27th May. 185^^) by what title Ashraf un-nisaa, one of the widows of 
the mortgigor, obtained the share she took, and whether or not ahe had a 
dauehter who survived bi-ii. Her share was certainly transferred by the sale 
to Baldeo Sahai, who. though ho was the grandson of one of the mortgagees and 
the son of the other, with both of whom he had lived as a member of a joint 
Hindu family, bad, according to reliable evidonoe, separated from them and at 
the time of the 8.vl6 was carrying on, with a nucleus of property derived from 
his gr»ndmotber, a money-lending business from the profi a of which he was 
enabled to purchase, with self-acquired funds, [290] the share in Lohari from 
Aflhraf-un-nissa, who purported to sell it to him aa a person who was not a 
mortgagee under the mortgage of 1846 ; and he was therefore not precluded 
from setting up a title by adverse possession, which it was conclusive 
in the evidence he had held for more than 50 ye-irs. Their Lordships there- 
fore, while affirming the decision of the courts below as to the later Sile, 
reversed .he decision of Ibe High Court as to the e.vrlier sale, and upheld that 
transaction also. 

Two eon-olidatod appeals (30 and 31 of I9l0) from a judgment and 
decree (13th June. 1907) of the High Court at Allahabad, partly affirming 
and partly reversing a judgment and decree (14th July. 1904) of the Sub- 
ordinate Judge of Saharaopur who had dismissed the suit. 

Present '■ — Lord BilAW, Lord ROBSON, Sir JOHN Edge and Mr ABieer At,i 

(1) (1907) 1. L. R. *29 All. 840. 
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The facts will be found sufficiently stated in the report of the appeal 
to the High Court (Sir George Knox, Acting 0. J. and Dillon, J.) and 
also in the High Court Judgment appealed from which will be found in 
I. Ij. R., 29 All. 640. 

On these appeals — 

Sir R. Finlay, K. C., and B. Duhe for the appellants in appeal 30 and 
respondents in appeal 31, contended that the plaintiffs were not entitled 
to recover any portion of the property covered by the mortgage of the 
22nd of July 1846 ; that it had been proved that Ashraf-un-nissa had a 
daughter living at the time of her husband’s death ; and that Baldeo Sahai 
had acquired a good proprietary title to the one-third share of mauza 
tiohari by virtue of the sale, dated the 23rd of May, 1853, and by adverse 
possession for more than 60 years. 

DeOmyther, K, C., and Cowell for the respondents in appeal 30 and 
the appellants in appeal 31, contended that the mortgage-deed of the 22nd 
of July, 1816, was admitted and the evidence showed that it was still 
subsisting ; that the defendants had not proved their purchases as alleged 
of the mortgagors' interest on the 27th of May 1853. and the 20th of 
March, 1854; and that the defendants as mortgagees could nob rely on any 
possession as being adverse to the mortgagors during the continuance of 
the mortgage. Reference was made to Simbhimath Pande v. Golap 
Singh (1). 

Sir R. Finlay, K. C., replied. 

1912, February 21sl: — The judgment of their Lordships was deliver- 
ed by Sir John Edge : — 

These are consolidated appeals from a decree of the High Court of 
Judicature for the North-Western Provinces at Allahabad, [291] dated 
the 13t)h of June, 1907, which partly affirmed and partly reversed a 
decree of the Subordinate Judge of Saharanpur, dated the 14bh of July, 
1904, by which the suit had been di^^mi^sed. 

The suit was brought on the 1st of September, 1903, to obtain pro- 
prietary possecsion of 13 hiswa«, 6 biswansis, 3 tanwansis, 6^ kachwansis 
and a fract'on of the 20 biswas of Mauza Lohari. The plaintiffs' case 
briefly was that one Mehdi Ali, whose representatives in title they alleged 
themselves to he, bad in 1846 mortgaged the share in Mauza Lohari, 
possession of which they claimed, bo Sita Ram and his son Sbeo Lai ; 
that the mortgage debt had been discharged by the usufruct ; and that 
the defendants wore the representatives of the mortgagees and still held 
possession under no other title ; and the plaintiffs claimed a decree for 
proprietary possectsion and for mesne profits. 

The case of the defendants was that they hold possession not under 
the mortgage of 1846. but under a private sale of the 27bh of May, 1853, 
of 10 biswas of Mauza Lohari, and under an auction sale of the 20th of 
March, 1854, of the remaining 10 biswas of Mauza Lohari, which sales 
thev alleged were made in rrdor to discharge debts which bad been con- 
tracted by MoVidi \V\. In offoot blio defendants' case was that by reason 
of the ‘^ales of 1853 and 1851 the equity of redemption in the shares 
which were mortgaged in 1846 passer] to those through whom thev claimed 
title. It was also contended on behalf of the defendants that they were 
not precluded from setting up a title by adverse possession by the fact 
that possession of the shares in suit had been originally obtained under 
the morbgige of 1846. 


(1) U887) I. L. R 11 OU. 572 (57'J): L. R. U I. A. 77 <88). 
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Ths fftobs found by tbe Board aro briefly as follows * — 

On bhe 22nd of July, 1846. MoMi Ali. who owned ‘fthe whole 20 
biswas of Mauza Lohari, borrowed Rs. 4,000 from Sifea Ram and his son 
Sheo Lai, and execiifeed in their favour a mort«a^e for the term of two 
yeap of the shares which are the subject of this suit. The mortgage was 
nsufrnobu\ry and the mortgagees were put in possession under it " Inoi- 
dentally it may be mentioned that the 'Subordinate Tudge found as a fact 
that the mortgage debt had been discharged by the usufruct before 1863. 
If it were necessary in this appeal to decide that issue their Lordships 
would probably nob be prepared to dissent from that finding of the Sub- 
ordinate Tudge. 

[2923 Mehdi AH. who was a Shia Muhammadan, died on the 9bh of 
January, 1852, and left surviving him two widows, Ashraf-un-nissa and 
Bmda Begara, and oertainly three daughters who had been born bo him 
by Umda Begam Through one of tho^e daughters, Askari, who subsa- , 
quenbly married nnd left issue, the plaintiffs claim title. It has been con- 
tended on behalf of the defendants that Mehdi AH also left surviving him 
a daughter born to him by Ashraf-un-nissa. On behalf of the plaintiffs 
it has been contended that Mehdi Ali left surviving him no daughter by 
Ashraf-un-nisca, and that Ashraf-un-nissa was a childless widow. In the 
view which their Lordships bake of this case it is immaterial whether 
Mehdi Ali left, or did not leave, a daughter surviving him by Ashraf-un- 
nissa. It may, however, be mentioned that after Mehdi AH*s death, for 
some reason which the evidence does not explain, 10 biswas of Mauza 
Lohari were treated as the share of Ashraf-un-nissa, and the remaining 10 
biswas wore treated as the share of Umda Begam and her three 
daughters. 

Mehdi Ali died heavilv in debt, and after his death in 1852 suits to 
recover debts which were due by him were brought by his creditors 
against Ashraf-un-niss«». Umda Begam. and her three daughters, as the 
representatives of Mehdi Ali. and money decrees were obtained in those 
suits. One of those suits was brought by Sheo Lai on the 8th of July, 
1852. on a bond pavable on demand, to recover with interest Rs. 2,000 
which Shoo Lai had lent to Mehdi Ali on the 29th of May. 1849. 
In that suit Sheo Lai obtained a decree for Rs. 2,786-5-6, principal 
and interest. again*:t Ashraf-un-nissa, Umda Begam, and the three 
daughters of Umda Begam, all of whom were sued as the heirs of Mehdi 
Ali.' Under that decree the 20 biswas of Mauza Lohari were attached. 
On the 5th of May 1853, a sale proclamation was made fixing the 
20th of Tune, 1^R3, as the date for the auction sale of the 20 biswas 
in execution of the money decree. On the 19th of May, 1853, Sheo 
Lai. through his pleader, applied bo the Court to remove the attachment 
in order to enable the defendant® in that suit to pay the decree money 
by a private ‘^ale of the estate of Mehdi Ali deceased. On that appli- 
cation the Court removed the attachment. On the 27th of May, 1853. 
Inayat Husain, anting under a power of attorney, which had been executed* 
for that purpose by Ashraf-un-nisca and had been duly registered, 
[2933 executed on her behalf a sale deed of 10 hi®was of Mauza Lohari 
in favour of Baldeo Sahai, son of Sheo Lai, the consideration being 
Rs 7,500. Id that ®a1e deed it was cfcaf.erl fcbat two-thirds of throe suls 
of the 20 biswas of Mauza Lohari had been from the 22nd of January. 
1846, in the exnlusive possession of Sita Ram and Sb^o Lai under the 
mortgage for Rs. 4.000 of 1846 from Mohdi AH toitbem, «nd it was stated 
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fchati Mehdi Ali had died, and bad left a considf^rable amount of debt 
unpaid, that A'=^hraf-un-n!s=a had remained the heir of half the estate of 
Mehdi Ali in lieu of her dower debt ; and in order to satisfy the decrees 
held by, and the debts due to, Sheo Ijal, she made an absolute sale of the 
10 hiswas ‘?har 0 to Baldoo Sahai. It was by the sale deed agreed that 
■Rs. 2.000 of the purchase money should be loft with Baldeo Sahai, and 
that he should have power to pay the "Rs. 9,000 to the mortgagees and 
to redeem the '=ubjcot of the sale. In the sale dead the 10 biswas were 
described as Asbraf-un-nissa’s share. After that sale the 10 biswas were 
en‘:nr6d in the revenue papers as Baldeo Sahai’s share by private sale. 
Baldeo Sahai obtained possession of the 10 biswas share and held posses- 
sion of the share until he died in 1895, when the defendants as his 
representatives obtained possession. 

It has been contended on behalf of the plaintiffs, first, that Ashraf- 
un-nis'^a had no title to the 10 hiswa share in Mauz;a Lohari, and, oon- 
sequf’ntlv had no title which she was capable of passing by the sale deed, 
and, secondly, that Baldeo Sahai was a member with his father Sheo Lai of 
joint Hindu family, and that the family held possession as mortgagees 
and could not sat up a claim of adverse possession against the representa- 
tives in title of Mehdi Ali, the mortgagor of 1846. 


Tt has not been suggested that Ashraf-nn-nisca had any interest in 
Mauza Lohari which «h 0 could sell oth^^r than such interest, if any, in 
the immovable property of Mehdi Ali as she obtained under the Shla 
law as his widow. Her right to dower did not confer upon her a saleable 
estate in Mauza Lohari. If she had not borne to Mehdi Ali a daughter 
who survived him. Ashraf-un-nissa as hi« widow took no title to any 
share in Mfluza Lohari. If on the other hand, as the defendants have 
contended, .Ashraf-un-niesa had borne to Mehdi Ali a daughter who sur- 
vived him for a few motiths, r294l Ashraf-un-ni^^sa's share as his widow, 
nod the share of his daughter, which on that contention came to her on 
the daughter's death, did not together amount to a 10 biswas share in the 
mauza. If A‘=hraf-un-nisca had anv othor title in 1853 to the 10 biswas 
f>hRr« which «he purported to «ell to Baldeo Sahai, it has not been shown 
what it was nr how she had obtained it. But it is not neoescarv to con- 
sider what titlA, if anv. .A«hraf'Un-ni««^a had to the 10 biswas share aS by 
the sale deed of the 97th May. 1853. Ashraf-un tiissa ^old to Baldeo 
Sahai such interests, if any. as she had in the 10 biswas of Mauzft 
Lohari, and Balden Sahai got possession of the 10 hiswas. and in course 
of time obtained a title hv adverse possession to the whole 10 biswas or 
anv portion of that share which Ashraf-un-nissa may not have been 
empowered to sell to him. and that title became indefeacible unless he or 
the defendants who ola^m under him were precluded from setting up a 
title of adverse possession. 

The High Court found as a fact that Baldeo Rahai was in 1846, ana 
continued to he, a member of the joint Hindu family of which his father 
Sheo Lai had been a member, and on that finding of fact decided that 
Baldeo Sahai’s po«cession and the possession of the defendants as his 
representative bad alwavs been that of mortgagees and consequently that 
Baldeo Sahai and tho^e who claim under him were precluded from setting 
up any title of adverse possession to any portion of the share which was 
mortgaged in 1846 to Sita "Ram and Sheo Lai. Their Lordship? a^ 
nnahle to agree with the findings of fact of the High Oonrt upon which 
that decision was based. .At the date of the mortgage of 1846 Baldeo 
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S^ai was undoubtedly a member of the joint Hindu family, of which 
bita Bam and bheo Lai were members, and that family was governed by 
the law of the Benares bohool of tbe Mitaksbara. Their Lordships, how- 

evidenoe wliicb they consider is unimpeachable, that in 184 ? 
or IbAb, owing to disputes in the family, Baldeo Bahai ceased to be joint 
in lood and joint in business with bheo Lai, but no partition of the family 
property was then made, and thenceforward during their lives Baldeo 
Bahai and Bheo Lai had been separate in food ana in business. Their 
Lordships aiso hnd that when Bheo Lai and Baldeo Bahai ceased to be joint 
m food and in business Baldeo Babai received a present of a considerable 

grandmoDber. with which he earned on the business 
L^aoj of a money lender on his own account, ana that out of his separate 
seU-ac(iuired property he found the purchase money of Ks. 7,500 of the 
sale aeea of the ii7th of May, itiod, Tne oral evidence showing a separa- 
tion is in their Lordsnips’ opinion contirmed by the terms of that deed. 
Ashraf-un-nis^a puipoited to ^ell the 10 hiswas to Baldeo Bahai as a 
person who was not a mortgagee under the mortgage of 1816. Bo far as 
the 10 hiswas which Ashrai-un-nii>sa purported to sell to Laldeo Bahai on 
the 27th of May, 18od, their Lora=>bips hud that a title at least of adverse 
possession has been estiabiished ana that the defendants are nob precluded 
from setting up that defence. 

Thoii Loidshipb concur with the finding of the Subordinate Judge 
and the finding ol tne High Court that the remaining 10 hiswas share in 
Mauza Lohan wus sold to Bheo Lai on the 2Uth of March, lti54, at an 
auction sale held in execution ol a decree for money which had been 
obtained by a creditor ot Mehdi All, in a suit brought against Umda 
Begam and her three daughters as the heirs and representatives of Mehdi 
All, and Bheo Lai obtained possession and held it until he died, when his 
interest passed to his son Baldeo Bahai as his heir. 

The plaintitls failed to establish any title by way of redemption or 
otherwise to any interest in Mauza Lohan, and their suit was rightly 
dismissed by the ::>ubordiDate Judge. 

Their Lordships will humbly advise His Majesty that the appeal of 
the representative in title of Baldeo Babai be allowed with costs and the 
decree oi the High Court co varied by dismissing the appeal to that Court 
with costs, and that the appeal ol Baiyid Muzatiar Ali Khan and other 
plaintitls to His Majesty in Council be dismissed with costs. 

Appeal 30 allowed', decree varied. 

Appeal 31 dumiased. 

Solicitors for the appellant in Appeal 30 and respondent in Appeal 
3i: — harrowt tiogers and ISevilL 

Boiioitors lor the respondents m Appeal 30 and appellants in Appeal 
31:— Ban^en i'ord, I'ord and Oheater. 
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Balwant Singh {PlainUff) v, R. Clancy {Defendant) and Balwant 

Singh (Plaintiff) v. Maharaja Singh (Defendant).* 

[2n(3, 6fch, 7bh, 8bh and 38bh February, 1912,] 

[On appeal from the High Court at Allahabad.] 

Mnior— Mortgage exec^Ued bi) minor — Money borrowed to dtschurge debts of father^ 
Contract executed by vinior — Effect of — 

In this appeal, which was on© from the decision of the High Court io Maha- 
raj V. their Lordships of the Judicial Oouimittee on 

the evidence upheld that deoision on the question whether the defendant Maha- 
raj was a minor at the time bo signed the mortgage, and said: — “Having found 
as a fact that Muharaj Singh was a minor," at that time “it is not necessary 
for their Locdships to consider any other issue. This suit has been brought on 
the mortgage deed of the 28lb of Ootober, 1892, by the assignee ot that mortgage, 
aud js their Lordships have held that tue mortgage was not made by Sheoraj 
Singh as the manager of the family or in any respect as reprosentiug Muharaj 
Singh, and ns Mabataj Singh was then a minor, the mortgage deed as against 
him and his iuletest in the estate was not merely voidable, it was void and of no 
effect and must be regarded as a mortgage deed to which ho was not even an 
assontimt party, and as a mortgage deed whioh did not aQeot him or his interest 
iu tho estate. 


CRef: 41 Mad. G50=45 I. C 867; 23 I. C. 365: 61 I. C. 57=37 ML. J. 113 = 1919 M. W 
N. 86(>. 62 1. C. 220; 62 1 C. 630=40 il. L. J. 475=13 L. \V. 416=1921 M. \V. 
N 255: List; 71 I. C. 130=16 L. W. 986 -1923 M. W. N. 57; Ref; 81 1. C. 104, 
72 1. G. 722=30 C. L. J. 281=27 C W. N. 372. Fol: 74 1 O 367=21 A. L. J; 
372=45 All, 497; Rof; 83 1. C. 824=47 M L. J. bo=20 L W. 207=1921 il. W. 
N. C23=17 Mad. 5:60. List . 83 1 C. 196=46 Al L. J. 314=47 M«d 462=20, 
L. VV. 357 ;J 

Two consolidated appeals (3 and 4 of 1910) from two judgments and 
decrees ^27 th March, 190b) of the High Court at Allahabad which varied 
the deoieo (llta April, 1903) of the Subordinate Judge of Aligarh. 

The facts of this case are fully stated in the report of the appeal bo 
tho High Court (SIR John Stanley, C. J. and JBcRKH’r, J.; m the 
judgment of the High Court, which will be found iu I. L. K. 28 All., 5i0. 

On tbo-o appeals, of which No. 3 was hoard ex pa;te, 

Dc Orurjth(i\ K. and B Dube for tho appellant, contended that on 
the evidence tho respondent Muharaj Smgh had attained his majority 
at the date of the execution of the bond in suit, and the High Court 
had wrongly exempted him from liability on the bond ou the ground of 
bis boiny a minor at that time. Highteen was the ago of majority by Act 
IX of 1875, and reforence was made to an application made by Shooiaj 
ou the 22Qd of September, 1891, in which Muharaj was stated to be 
19; proceedings in which ho had acted as having attained his majority, in 
May, 1892, signing a written stutomonb, and appointing a ploader in a suit, 
on th 0 2Gth of July, a 892, oxoouting a moitgago; and on the 2nd of Febru- 
ary, 1890, executing another mortgage in which he stated his ago to be 23 all 
showing [29/] that he was more than 18 when ho signed the bond in suit. 
Fven if ho were not a minor thon, be bad labitied the transaction on attain* 
ing majority. Bub, irrespective of his ago, he was, by the Hinou law, under 
a legal obligation to discharge those of the debts in suit whioh were con* 
traotod by his father or brother as managing member of the joint family* 

• Present: Lord ohaw, Lord EonbON, Sir John Knon aud Mr.AAib;i£H ALi, 

U) I1906j 1. L. B. 28 All. 500. 
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The father and the two sons were members of a joint family, and the two 
sons remained joint after the father’s death; there was no evidence of any 
partition between them, and the presumption until there was a separation 
was that they were joint. If so, the obligation to discharge the father’s 
debts arises, unless they can show that the debts were contracted for im- 
moral purposes, and the onus was on the sons to show that. General evi- 
dence that the father was immoral or extravagant was not sufficient to 
relieve the sons from the liability to pay the father’s debts ; nor because 
Some of the debts vrero contracted lor immoral purposes can it be inferred 
that all of them were; the High Court had wrongly presumed this. Kofer- 
ence was made to Mayuu's Hindu law, 7th edition, 387, 388, and note {h) 
at page 389, and Bkaghut i erskad v. Girja Eoer {,!). A bona iUe 

purchaser in execution of a decree in such a case would obtain a good title, 
even if it wore shown afterwards that the debt in respect of which the 
decree was made wa^ tainted with immorality — Lull v. Kanloo 

LalL ^2;; and the propobitiou applied equally to the case where the pro- 
perty was attached in execution of a decree, and the money was borrowed 
to relieve it Irom afecachmout, —Suraj Bun^t Koer v. Sheo Bershad Singh[‘d). 
[Sir John Bdg<: referred to Nanomi Babuasin v. Modhun Mohun (4).] 
That question had boon dealt with in Pem Singh v. Partab Singh (5), 
Debi Dai v. Jadu Bai ^6) and Chintamanrav Mchendale v. Kashi Nath (7). 
The Transfer ol Property Act fiV of 1882^ section 59, and a^ to admis- 
sibility of documents in evidence, Evidence Act (I of 1872), sections 34, 
47, 68 and 70 wore referred to. There was no question of [298j limitation 
here on the case made out in the pleadings and evidence. It was submitted 
that the judgmeub of the Subordinate Judge should be restored. 

Sir Brie iiichards, K. C., and Kenworthg Brown for the respondent, 
Maharaj Singh, contended that he was not bound by the mortgage sued 
upon, first, on tbo ground that he was a minor when he executed it, and 
against him it was therefore void. The evidence, it was submitted, 
showed that he was born on the 20feh of December, 1874, and at 
the date of the mortgage C28th October, 1892) he bad therefore not 
attained his majority. Xho appeal therefore failed as the deed could 
not be used in any way against Maharaj Singh. Secondly Sheoraj 
was not the manager of the joint family. In the courts below that 
question was dog raided either in the pleadings or the issues. Sheoraj’s 
act could not bind Maharaj. Ho was not in fact manager, nor did he pur- 
port to act as manager in tho matter of borrowing the money. Ho repre- 
sented himself to be the owner of an impartible estate, and it was in 
that character the Bank gave him credit, and accepted his security for tho 
loan. Moreover, a largo pioportion of tho debts oould be traced to im- 
motality, and tho debts of tho respondent’s father wore barred by limitation 
before institution of tho present suit. Tho Bank, so far as appears from 
the evidence, made no inquiiios, and did not do.~erve any consideration. 

DeGrugthcr, K. C., replied citing Oahud Buksh v. Bindoo Ba$htnee 
Dossee J as to tbu authority of an elder brother to sell property for pay- 
ment of debts, buccaram Morarjt Shetay v. Eahdas Kalltanjt (9) as to 
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the power o£ a widow in a like case where there are minor sons, and Sayad 
Muhamrnad v. i^utteh Muharrimad (i) and McLjean v. McKay (2), as bo the 
di'^cretion oi the Privy Counoii in deciding a case on the merits without 
too stnccly regarding the berms of the pleadings. 

1912, February 28th : — The judgment of their Lordships was delivered 
by Sir John Edge: — 

These are two consolidated appeals from decrees of the High Court of 
Judicature for the North-Western Provinces at Allahabad, dated the 27th 
of March, 1906, which varied a decree of the Subordinate Judge of Aligarh, 
dated the 14Gh of April, 1903. 

[2993 The buit in which these appeals have arisen was brought on 
the 26th of i^eptember, 1901, by the assignee of a mortgage to recover 
Hs. 6,67,9 <8-8-0 principal and interest, claimed under the deed of mort- 
gage. Tho mortgage deed, which is dated the 28th of October, 1892, pur- 
ports to havo been made between Kaja Shtoraj Singh Bahadur, mortgagor, 
ot the u^^b part, Mabaraj Singh, tUe only brother of the said Baja Sheoraj 
Singh, ot the second part, and the Bank of Upper India, Limited, of the 
third part. Sheoraj Singh and Maharaj Singh were, with others, made 
defendants to the suit. 

Sheoiaj Singh was the sole mortgagor, and, by tho deed of mortgage, 
Sbeoiaj Singh, declaring that he was the absolute owner in possession of 
the several villages, lands, hereditaments, and premises in the deed men- 
tioned, and that there was no sharer in the said property, purported to 
mortgage the property to the Bank of Upper India, Limited, as security 
for the repayment with interest of Bs. 3,00,000 lent to him by the Bank. 
Maharaj Siugh was not a mortgagor, nor did it appear by the mortgage 
deed that bo haa any proprietary interest in the mortgaged property or 
was obtaining any benefit Irom Che ioan to his brother Sheoraj Singh; 
Maharaj Singh was made a party to the deed of mortgage in order that the 
fact ot bis having signed the deed might atlord evidence that be had 
assented to the taking of tho loan by Sheoraj Smgh and the granoing of 
tho mortgage. Tho suit is one for s-ale of the property mentioned in the 
mortgage deed, and by the suit the plaiatiff sought to make Mabaraj Singh 
pereonally liable for tbe mortgage debt and interest, and to bring to sale 
Mabaraj Singh’s share in the mortgaged property, which in fact, was Che 
ancestral property of the joint Hindu family which at the date of the 
mortgage consisted of Sheoraj Singh and Maharaj Singh. The mortgage 
was as-igned on tho 2nd of August, 1397, by tho Bank of Upper India, 
Limued, bo Baja Balwant Singh, who was the plaintiff in tho suit. Baja 
Balwant Singh is now dead, and his minor Baja Surajpal Singh, is 

represented m this litigation by tbc Cullootor of Etab, who is in charge of 
bis estate. 

sheoraj Singh, tho mortgagor, is the older of the two sons of Baja 
Shankar Singh, now dead. The younger of the two sons of Baja Shankar 
Singh is Maharaj Singh, a defendant in the suit, and tbe respondent in 
one of these two appeals. Baja Shankar Singh (.3U0J was tbe only son 
of Baja Uilsukh Bai, long since dead. At the time ot the Indian Mutiny 
of 1857-68, DilsuUb Bai, who was then a patwan, did good and meritorious 
service for the Uovorument. Xu recognition of those services tbe Govern- 
ment granted to Uiisukh Bai a uonsidorable estate, now said to produce 
annually some Bs. 60, UOO gross income. Tho lands granted to Dilsukb 
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Bai wore nob granbed as an imparfcibla esbabe. They are the lands which 
were mortgaged by Sheoraj Singh to the Bank of Upper India. liimibed. 
In further recognition of his gervioes the Government conferred upon Dil- 
sukh Rai the title of Raja as a personal di-binotion. Raja DUsukh Rai 
was a ‘having and apparently a penurious man. On his aoath the estate 
was uninoumbored, an! ho left a largo sum of money which he had acca* 
mulated. The Govornmeat also conferred upon Shankar Singh the title 
of Raja ns a personal disfciaobion. The title was never made hereditary, 
and although Sheoraj Singh was described in the mortgage deed as a Raja 
he was not entitled to be so described. R<ija Shankar Singh borrowed 
considerable sums of money, and died on the 24''-h of August, 1891, leaving 
debts which he had contracted undischarged. It was to discharge those 
debts of Raja Shankar Singh, and al^o some debts which had been con- 
tracted by Sheoraj Singh, that the mortgage on which this suit has been 
brought was made by Sheoraj Singh. 


Sovoral issues were raised and tried in the Court of the Subordinate 
Judge. One of those issues arose on a defence of Maharaj Singh that at 
the data of the mortgage ho was under the age of 18 years, and"" being at 
that date a minor was legally incapable of entering into any contract or of 
binding himself or his interest in the estate by his execution of the deed of 
mortgage as an assenting party to the baking of tho loan and the granting 
of the mortgage by Sheoraj Singh. Another issue which was tried^ by the 
Subordinate Judge related bo an alternative case which the plaintiff put for- 
ward, by which he sought ft:) make Maharaj Singh and his interest in the 
estate liable for the payment of the money due under the mortgage, on the 
alleged ground that it was his duty as a Hindu son to pav wifth interest tho 
money advanced by the Bank of Upper India. liimited, to Sheoraj Singh 
as that money had been lent by the Bank to Sheoraj Singh to di'seharge the 
debts which bad been contract 'd by Raja Shankar Singh and had been ap- 
plied [soil by Sheoraj Singh to tho di'^chargo of tho^o debts. On behalf of 
Maharaj Singh it was alleged in answer to the plaintiff’^? alternative oa'^e 
fthat Raja Shankar Singh bad contracted tho>o debts for tho purposes of 
immorality, and it was consequently contended that there was no duty on 
his sous to discharge them by pavmeit, and that the payment of those 
debts by Sheoraj Singh out of money lent to him by the Bank of Upper 
India, Limitel, for that purpose, created no liav,iliby on Maharaj Singh or 
his interest in tho family estate. 


Tho Subordinate Judge found as a fact that at the date of the mort 
gage, the 28bh of October. 1892, Maharaj Singh was of full ago, and heinj 
apparently under tho impression that in obtaining the loan from the Banl 
of Upper India, Limited, and in making the mortgage, Sheoraj Singl 
might be regarded as having ached as the manager of the joint Hindi 

family, tho Subordinate Judge dealt with the plaintiffs alternative oas< 

and found that it was not proved that the debts wlvch had been contract 
ed by Raja Shankar Singh had boon contracted for the purposes of ' 
moralitv, and exempting certain portions of the property which were h^' 
hy persons who are not parties to either of these appeals, naade a deoref 
for sale of tho re^b of the property mentioned in the deed of m 

With the portions of the property which wore exempted from ^al^ 
appeals are not concerned. From that decree of the Subordinate .Tndr 
Maharaj Singh and another defendant, tho Reverend T B Thomas 
is DOW represented by the Reverend Rockwell Clancy ' 

appeals in the High Court. The High Court on a careful and exbaSsttve 
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review of the evidence found as a fact that Maharaj Singh was a minor on 
the 28th of October, 1892, and consequently that the mortgage deed as 
against him and his interest in the e'^tate was void. Although the High 
Court obviously considered that an inquiry into the origin and nature of 
the debts which had been contracted bv Eaja Shankar Singb was irrele- 
vant in this cuit, theHich Court reluctantly, and only in view of the ques- 
tion possibly becoming material in an appeal from their decree, carefully 
considered the evidence hearing on that question, and found as a fact that 
the debts which Eaja Shankar Singh had contracted had been contracted 
hv him for the purnnses of immorality. The High Court allowed the 
anpcal of Maharaj [302] vSingh, dismissed the suit so far as Maharaj Singh 
and his interests in the estate were concerned, and. by a separate decree 
allowed the app-^al of the Eeverend T, B. Thomas to the extent nf a moiety 
of the property claimed hy him. From those decrees of the High Court 
these con^^olidatod appeals have been brought. In support of the appeal in 
v-^hioh the Eovercmd Rockwell Clancy is a respondent no argument has 
been addressed to their Lordships to show that the appeal against the 
decree of the High Court which was passed in the appeal of the Reverend 
T. B. Thomas could he supported if the appeal against the decree obtained 
by Maharaj Singh in the High Court should fail. 

Some of the questions which had been considered in the Courts 
below wore on behalf of the appellant argued at considerable length 
before this Board, and it was also contended on his behalf that in borrow- 


ing the Rs. 3.00.000 from the Bank of Upper India, Limite.d, and in 
making the mortgage of the 28fch Ootoher, 1892, Sheoraj Singh had acted 
as the manager of the family, and for the bonefit and protootiou of the 
estate, and consequently, as it was urged, that it was immaterial whether 
Maharaj Singh was or was not of full age at the date of the mortgage. It 
will hn convenient to deal with that contention at once. The contention 
that Sheoraj Singh had acted as the manager of the family in borrowing 
tho Rs. 3.00 000, and in making the mortgage is unfounded. Bvidenoe, 
oral and documentary, which their Lordships accept as reliable, proves 
that Sheoraj Singh, after the death of his father Raja Shankar Singh, 
assumed without authority the title of Raja, and assorted that the family 
estate was impartible, and as an impartible estate had descended to him 
as tho elder son of Raja Shaulcar Singh, and that his brother Maharaj 
Singh was entitled only to an allowance for maintenance. It was in that 
ascumed position a® the absolute own«r of an impartible estate, and not 
as manager of a joint Hindu family, that he obtained the loan from the 
Bank of Upper India, Limited, and male the mortgage in favour of the 
Bank. The mortgage deed was drawn up by an oOiciai of the Bank, and 
in that deed Sheoraj Singh is descril^ed as Raja’ Sheoraj Singh Bahadur, 
mortgagor, and it is recited that 


“ l.Vin flnid mortafigor ia the aV»qolnfce owner or propriefcor of the fieveral villages* 
laod^. hi^rodifatrente. rind prerniaa'? boreioafter monkioned. and more partionlarly 
deaeriliod ip tbo flohedalo herako atkaohed and intended ko ho hereby mortgaged 

in po=«©5qioo fren from all ineumbrano©'* <»avo and except being mortgaged and under 
att'^bmeck of deor^es as mentioned hereinafter - and the said \fabar.aj Singb, 
brother of the said mortgagor, has boen made a partv to tbia indenture in order to 
maUo known bia consent and approval to this loan being taken, and the said villages, 
la*-ds, bereditamonts and premises, being mortg «Rod as soourity for the same, »nd 
the said mortgagor doth hereby declare that the eaid property is .absolutely hie 
own and bo has fuU power to alien ite the same by a mortpago, sale or otherwise, and 
that bo has onlv one brother, tbo said Mabarai Bingh. and no sons or any abarer in 
tbo said property-’* 
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In face ot fihab deed ifc cannot bo contended th*it the Bank of Upper 1912 
India, Limited lent the money to Sheoraj Singh, or that Sheoraj Singh FBB. a, 6, 7, 
made the mortgage in favour of the Bank manager of the joint Hindu 
family, wh’oh consisted of himself and Maharaj Singh. The Bank of Upper 
India, Limited, made some inoffioi<mt inquires, and lent the Rs. 3,00,000 to 
Sbeoraj Singh, not as the manager or even as a member of a joint Hindu 
family, but in his assumed position as the ab'^'oluto owner of an impartible 
estate, Sheoraj Singh, on his own behalf and in his own interests, 
and nob as representing Maharaj Singh, discharged the debts which Raja 
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Shankar Singh had contracted. It need hardly be observed that Sheoraj M. L. T. 844 
Singh was not an ancestor or a predecessor of Maharaj Singh ; he was at 
the date of the mortgage merely a co-sharer with his brother Maharaj 0 

Singh in the property of the joint Hindu family of which they were 577= * 
members. 23 M. L. J. 

The evidence on the question of Maharaj Singh’s age on the 28bh of 18=14 Bom. 
October, 1892, is partly oral and partly documentary. According to the 89 

evidence, oral and documentary, which the High Court considered to be 
entirely reliable, Maharaj Singh was born on the 20fch of December, 1874 
and consequently was under the age of 18 years on the 28th of October, 

1892. The Subordinate Judge had treated the oral evidence that Maharaj 
Singh had been born on the 28bh of October, 1874, as the false evidence 
perjured witnesses, and had treated the docnmentary evidence as fabricated 
on behalf of Maharaj Singh for the purposes of his defence to the suit. 

Before coming to the conclusion that Maharaj Singh was born on the 
20th of December, 1874. the High Court, bearing in mind the adverse 
comments of the Subordinate Judge on that oral and documentary evi- 
dence, and with the object of a«certaining bow far, if at all, the comments 
and findings of the Subordinate Judge were just fied, hal carefully consider- 
ed the oral evidence of the witnesses, and had[804]ezamined’the documents 
and papers which had been put in evidence. There was some other docu- 
mentary evidence which standing alone and unexplained would suggest 
that Maharaj Singh had probably arrived at the full age of 18 years before 
the 28tb of October, 1892. 


The oral and documentary evidence upon which the High Court relied 
for their finding that Maharai Singh was a minor when he signed the 
mortgage deed on the 28hh of October, 1892, has been critici«;ed minutely 
and at length by the learned counsel who argued th0<=0 appeal*; on behalf 
of the appellant, but their Lordships are iinahlo to seo any reason for 
doubting, on the qu0*;tion of the date of birth of Maharaj Singh, the evi- 
dence of Pandit Ganesh Ram. Pancham Ram, Jhamman Lah, Ram Prasad, 
Ganosha Ram the barber, and the defendant recpondent Maharaj »Singh. If 
the evidence of tho^^e witnesses is believed, Maharaj Singh was born on the 
20th of December, 1874. The documentary evidence as to the date of 
birth of Maharai Singh is in their Lordships’ opinion not open to suspicion. 
Pandit Ganesh Ram proved that he prepared the or abstract horo- 

scope on the day when Maharai Singh was horn, and from it prepared the 
horo';oopo which was presented to Raja Dil<;ukh Rai on the day of the 
daston ceremony. The tfwa and the horoscope were put in evidence. 
The ho''o*;cope brarc upon it in the writipct of Raja Dil<;ukh Rai the name 
Maharaj Singh which Raja Dihukh Rai pave to his grandson at the da^iton. 
That horoscope was produced and examined on the occasion of the 
marriage of Maharaj Singh, and it has boon clearlv and amply identified as 
the original horoscope relating to the birth of Maharaj Singh. - Ram 
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Pra'^ad, who with other pandits was called in on the birth of Maharaj 
S Dgb to prepare a horo<^oope, produced the almanac in which at the time 
be had entered the birth of a son in the house of Kunwar Sbankar Singh 
under the data L2th Aghan Sudi, Sambat 1931, which was the 20th of 
December, 1874. Ganesb, who was the family barber, took the news of 
tbe birth of a son of Sbankar Singh, from Bilram to Baja Dilsukh Bai at 
Btah, and received from him a present of Bs 2. Ganesba also said in his 
evidence that on that occasion Baja Dilsukh Bai gave Bs 50 to 
Balwant Singh for household expenses. The original accounts of the 
expf^nditure of Baja Dilsukh Bai, which according to the evidence 
hsar his signature, on the occasions when be examined them, show 
[305] that in December, 1874, Rs. 2 were given to Ganesba, barber, who 
brought the nows of the birth of a son in the house of Kunwar Sahib, who 
was Haja Shankar Singh, and which show that Bs. 50 was sent to Bilram 
on account of the birth of a son in the house of Kunwar Singh, who was 
Baja Sbankar Stngb. Ganesba, the barber, proved that that son was 
Mabaraj Singh, and there is no evidence to show that Baja Sbankar Singh 
ever had more than two sons. Their Lordships cannot regard that oral 
and documentary evidence as false or even as opsn to suspicion. In their 
opinion it conclusively proves that Mabaraj Singh was a minor when he 
signed the mortgage deed on the 28bh of Oofcober, 1892. There is, how- 
ever, documentary evidence that prior to the 28bh October, 1892, Mabaraj 
Singh had acted as if he was of full age. For instance on tbe 26bh of 
May, 1892, Mabaraj Singh signed a vakalatnama appointing Muhammad 
Tahir Husain, a pleader, as his attorney in a suit in which he and Sheoraj 
Singh were defendants, and auhorizing Muhammad Tahir Husain to appear 
for him, to file documentary evidence, and to refer the matter to arbitra- 
tors or to enter into a compromise. In that suit Sheoraj Singh, in his 
written statement of the 26th of May, 1892, made an allegation in reference 
to section 444 of the Code of Civil Procedure which can be construed only 
as meaning that Mabaraj Singh wa<! at that date a minor. For another 
in'stance, in a suit in which Sheoraj Singh and Mabaraj Singh were plain- 
tiffs, they, on the 13th of August, 1392, signed a vakalatnama appointing 
Muhammad Tahir Hu-ain, pleader, their attorney, and autborixing him to 
act for them in the suit. On the other band, on the 19th of August, 1892, a 
decree was m^da in a suit which ha 1 boon msbihuted on the 14bh of July, 
1892. and in which Mabaraj Singh bad been treated throughout as a minor 
under the guardianship of his brother Sheoraj Singh. It is probable that 
until it became necessary in this suit to ascertain tbe actual date of tbe 
birth of Mabaraj Singh, neither ho nor Sheoraj Singh knew his precise 
age. Ilowovor that may have been, bboir Lordships find as a faob on the 
clear and reliable evidence to which they have referred that Mabaraj 
Singh was a minor under the ago of 18 years when he signed the mortgage 
deed of the 28bh of October, 1892. 

Having found as a faob that Maharaj Singh was a minor on the 28tb 
of Oobober, 1892, it is nob neoesAary for their Lordships to *[306] consider 
anv other issue. Thi^ suit has been brought on the mortgage deed of the 
28bh of October, 1892, by the assignee of thab mortgage, and as their 
Lordships have hold, thab the moitgago was nob made by Sheoraj Singh as 
the manager of the family, or in any respect as representing Maharaj Singh, 
and as Mabaraj Singh was then a minor, the mortgage deed as against him 
and his interest in the estate was not merely voidable ; ib was void and of 
no ofleob, and must be regarded as a mortgage deed to which he was nob 
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even an assenting party and as a mortgage deed whioh did not affeot 
him or his interest in tbe estate. 

Their Lordships will humbly advise His Majesty that tbe deorees of 
the High Court be athrmed and these appeals be dismissed with costs. 

Appeal dismissed. 

Solicitors (or the appellant : — Pyke^ Parrott and Co. 

Solicitor for the respondent Maharaj Singh : — Douglas Grant. 


A. 306 (:=9 A. L. J. 3H=13 I C. 625). 

APPELLATE CIVIL. 

Before Sir Henry Richards, Kntght, Chief Justice, and Mr. Justice 

Bunttfi. 

Gopi Nabain and others {Dcfe7idanis) V. Kdnj Behari Lal 

{Plaintiff) AND Sheo DayaD {Ddfendant)."^ 

[15th January, 1912.] 

Act No. II of 1882 (Xndtan Irunts Act), sectimi S^^Trust^Trustee entering into deal- 
ings in tohic'i his own inUrcat m<iy come into confltct with his duiu at trustee— 
Purchitte of viortgnge deed comprising property belonging at the time of purchase to 

the trust. , ■ . , . 

A iu<^!nbec oi a body of tcaatoes parooa^^od lor a very low prioe at an auotioa 

sale iu eseoutioa of a simple money decree held by the trustees as such a mott« 
g .ge bond comprising, amongst other property, a village of which two-thirds 
had been previously purchased by the author of the trust and formed part of tbe 
trust property. Neither the purchaser nor the trustees had obtained the leave of 
the court to bid. The auction patohaset claimed the purchase for himself and 
sought to eefotoe the mortgage by suit. 

Held, that the auction purchaser could not be allowed to do this, but must, 

on the contrary, be tasen to have made tbe purchase for the benaBt of the 

trust. All that be was entitled to was to be repaid tbe actual sum which he 
him^U paid for tbe mortgage deed at the auction sale. 

The facts of this case wore as follows : — 

One Fateh Chand on the 19th of June. 1887, executed a mort- 
gage in favour ostensibly of Abdul Kafil but really in favour o! 
[307] Abdul Jalil, a pleader of Cawopore. The property mortgaged com- 
prised three villages —Pali Kalan, Pali Khurd and Sadikpur. The mort- 
gage money was Bs. 50,000, carrying interest at 14 annas per cent, per 
mensem. One- third in each of these villages had been sold in discharge 
of prior debts. 

Two-thirds of Pali Kalan was purchased by one Gaya Prasad in exe- 
cution of a simple money decree on the 31st of May, 1896. 

Of the remaining villages one Abdul Hamid purchased two-thirds of 
Pali Khurd in execution also of a simple money decree on the 20bh of July, 
1892. and the third village, Sadikpur, was purchased by one Sheo Dayal on 
the 20th of December, 1906, also in execution of a simple money decree. 

Gaya Prasad died on the 16th of July, 1899, leaving a will, dated the 
13bh of July, 1899. By that will he bequeathed the bulk of his property 
to certain charities subject to certain legacies. The trustees under that 
will were Kunj Behari Lai as vice-president and Gopi Naraiu, as president 
of the board of trustees, and four other persons. Kunj Behari Lai was 
aLo one of the legatees under the will. 
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1912 The mortgagee rights under the mortgage deed of 1887, were sold in 

J an. 1 5. execution of a money decree held by the trustees as representing the 
APPELnATB Gaya Prasad against Abdul Jalil and purchased by Kunj Behari 

Oiviti. iilth ot Januaiy, i9j5 or rather by one Sheo Prasad who, altar 

■■■ — the completion of the sale, gave out that he had been bidding for the 

34 A. 3D6=9. plaintiti. 

=18^10 bM Behari Lai claimed that be made the purchase for himself and 

brought the present suit for sale of the property comprised in the mort- 
gage. The Court of first instance decreed the claim. 


This was an appeal by the trustees other than the plaintiff and Abdul 
Hamid, Sheo Dayal having submitted to the decree of the lower court. 

The Hon’ble Pandit Mali Lai Nehru 'with him Dr. Tej Bahadur Sapru 
and Mr. Jagmohan Naih Ckak (or the trustees other than the plaintiff : — 

The tru:ito6S intended tc purchase the property for the estate and 
had applied lor leave to bid. The plaintiff himself being one of the decree- 
holders could not bid and would have required leave of £308]| Court. It 
did not appear thac leave was granted. Even if there was no dishonesty on 
the part ol the plaintiff, every benefit he acquired was for the estate. He 
could not put himself in a position where his interest might conffict with 
that of the estate. It did nob matter if there was nothing suspicious about 
it. The law is extremely jealous on the point, the principle is that a trustee 
Should not be exposed to the temptation of benefiting himself at the ex- 
pense of the cesfz qzie trust: Lewin on Tru-^bs 11th edition, p. 304, Williams 
on Executors, lObb edition. Vol. II, p. 1488, Coote on Mortgages, 7tb edi- 
tion, Vol. 11, p. 841. The ■^ame princple was enunciated in Story on 
Equity Jurispi udence, Gng-by’s edition, p. 211, and Pomeioy Equity, Vol, 
Hi, p. 2079, and the principle was tbe same as in the leading case of 
Keech v. Sanjford U), which was followed in Griffin v. Griffin (2). 

So long as the relation subsisted and was of a fiduciary nature it did 
nob really mutter whether the property was the subject of trust or not : 
Durey v. Halt ;,3). 

Section H8 of the Trust Act dealt with trustees and covered the entire 
ground. The English ca«es only laid down the principle which was em- 
bodied lu that section. The leading case was that of Ex parte Lacey (4), 
which was followed in Lagunas Nitrate Co. v. Lagunas Syndicate (5). 

It was bo tbe interests of tbe mortgagee to have the property sold, 
whereas as a mortgagor, it was tbe duty of the plaintiff to show that the 
moibgago was a bad one and Fateh Chand had been imposed upon, A 
ca-e where a purchase by a trustee was held good was that of Barwell v. 
Barwcil ffi), which shows the stops be must b^ke before a purchase by him 
can stand. 

Maulvi Muhammad Ishaq (for Abdul Bamid)t for the other defendant 
appellants, adopted the argument of the advocate for trustees. 

Mr. B- E. O Conor (with him Maulvi Ghulam Mujtaba and Pandit 
Baldeo Bam Dave), for the r6'=pondent, argued that consideration had 
passed and that there was nothing to restrict Fateh [309J Chand's right 
of alienation. The plaintiff could not be debarred from bidding in his 
personal capacity at a sale brought about by a body of persons of whom 


111 (1724 Sol. Ch. Ca. 61; 15 l\ultDg 
Caseji, p. 155. 

( 2 ) 1804) 1 Sob and Lef., 853; 9 B. 
B. 51. 

18/ 11682) 1 Vetn., 49; 23 R. B. 302. 
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(6) (1865) 34 Baav., 871; 66 B. B. 678. 
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he was one. The effeoli of aubhorities was summed up rather widely in 
Lewin. The view ot the other side went beyond provisions of the Indian 
Trusts Apt* The essenoa o( them was that the person bolding a uduoiary 
position should not avail himself of that oharaoter" to benefit himself. 
The English oases did not apply. Here he must not take advantage of his 
fiduciary position. The question had only reference to Pali Kalan which 
was the trust estate and not the other two villages. 

Richards, C, J., and BanerjI, J ; — This appeal arises out of a 
suit on foot of a mortgage, dated the 19th of June, 1887. The 
mortgagor was one Fateh Chand, and the mortgagee was one Abdul 
Kafil. The mortgage was for Rs. 50,000 at 14 annas par cent, per 
mensem interest. It is clear now that Abdul Kafil was not the real 
mortgagee, but was only benamidiar for one Abdul Jalil, a pleader in 
Cawnpore. This mortgage was subsequently attached and sold in execu- 
tion of a simple money decree which Gaya Pras-ad had obtained against 
Abdul Jalil and which was being executed against the representatives of 
the latter. The certificated auction purchaser of this mortgage was Babu 
Kunj Behari Lai, the plaintitl in tno present suit. This bond has been 
the subject of a good deal of litigation which, in the view we take of the 
case, It 13 n^t material to reler to. It was made, as already stated, by Fateh 
Chand in favour of his pleader, and one of the defences taken in the pre- 
sent suit is the plea that there was no consideration for the bond. The 
bond, no doubt, was of a very suspicious nature, made as it was in favour 
of the pleader of Fateh Chand. Fateh Chand was a man who managed 
to dissipate what must originally have been an estate of considerable 
value, and had the suit been one between Fateh Chand and Abdul Jalil. 
we might have had great difiiouity in bolding that anything like the full 
principal sum of Rs. 50,000 was due. We think, however, for reasons 
which we shall presently state, that the defendants appellants in the pre- 
sent appeal cannot be allowed to say that the bond was not for its full face 
consideration. Three villages were mortgaged, one called Pali Khurd, an- 
other called t ali Kalan, and third called Sadikpur. A one-third share in 
each of those villages has been sold m satisfaction of prior mortgages, but 
two-thirds of Pali Khurd was purchased by the defendant Abdul 

Hamid and two thirds ot Pali Kalan was purchased by Gaya Prasad, both 
in execution of simple money decrees. Sadikpur was pui chased by Sheo 
Dayal. The price pain for Pali Khurd by Abdul Hamid must clearly have 
been based upon the property being subject to a heavy incumbrance. In a 
written statement by Ahdui Hamid in certain litigation between one Sheo 
Prasad and himseif and others, he expressly admitted that at the sale of 
this property the mortgage of the i9bh of June- 1887, was proclaimed and 
that he purchased the property subject to that mortgage. Pali Kalan was 
also purchased at a price which would have been an absurdly low value 
unless the property was subject to a heavy incumbrance. After the death 
of Gaya Prasad the defendants, Gopi Narain and the other trustees (who 
are the defendants appellants and are hereinafter referred to as “ the 
trustees ”), in their application for prubate of the will of Gaya Prasad 
placed a very small value on the property and expressly stated that it 
was subject to this mortgage for Rs. 60.000 and interest. Neither the 
trustees nor Abdul Hamid have given any affirmative evidence of the 
want of consideration. Under these oiroumstanoes we think that the 
decision of the learned Subordinate Judge that the bond had been given 
for full consideration must be accepted. ^ ° 
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It is now necessary to state some further facts upon which the other 
pleas taken in the suit are based. Gaya Prasad was a man possessed of 
considerable wealth. He made a will on the l36h tf July. 1899, and there- 
by appointed certain persons to be his trustees, and amongst them the 
plaintiff m the present suit, Kunj behari Lai. He named as president of the 
board of trustees the defendant appellant Gopi Narain and the respondent, 
Kuni Behari Lai, selected by his co-trustees as vice-president of the board. 
Under the will of Gaya Prasad both Kunj Behari Lai and Gopi Narain took 
considerable benefits. After some litigation the will was duly proved, and it 
was at the instance of the trustees that the decree already mentioned 
against Abdul Jalil was being executed against the latter's widows. It must 
be borne in mind that the trustees were at the time of the execution of 
decree in possession of the village of Pali Kalan under the will of Gaya 
Prasad, and that the mortgage which was attached in execution of the decree 
against Abdul Jalil affected this village as well as the other two villages al- 
ready [dll] mentioned. The trustees executed a power of attorney on the 
30th of January, 1900, in favour of Kunj Behari Lai. This document will 
be found at page 75 of the appellant’s book. It sets forth that the trus- 
tees other than Kunj Behari Lai have other engagements and have no 
time to attend court in a body and look after and contest cases, and they 
then proceed to appoint Kunj Behari Lai, their general attorney, to act 
for them in all court matters; he was not, however, empowered to purchase 
or take property in mortgage or borrow money in their names. On the 
7th of January, 1905, Kunj Behari Lai wrote to Gopi Narain, as president 
of the committee, a letter, which will be found at page 45 of the respon- 
dent’s book. In this letter he points out that the mortgage of the 19bh 
of June 1887. would be sold on the 24th of January, 1905, and that in 
his opinion it would be most advisable for the trustees to purchase this 
bond. He says in the letter;—** It any stranger purchases this village and 
is successful in bis suit the whole of the share in mauza Pali Kalan will 
beIo<^t” He says further that if the trustees do not buy the bond, he 
himself would do so. No one can doubt the soundness ot the advice given 
in this letter. Granted that the bond was a little shady and that some 
claim was being made to it by the widows of Abdul Jalil, it was still most 
advi-able to purchase it. Kunj Behari lived at Eta -a ah, the other trustees 
lived at Cawnpore. In the ordinary course of events the letter would 
reach Gopi Narain about the 8th of January and on the lObh of January 
an application was made in the execution ca=o that the trustees should be 
permitted to bid for the bond of the 19th June, 1887. which was to ba 
sold in execution of Gaya Prasad’s decree. The will of Gaya Prasad pro- 
vided for the bolding of meetings of the trustees at stated times, and m 
the letter of Kunj Behan Lai to which we have already referred, be 
suggested that an extraordinary meeting of the committee .should oq 
called bo consider the question of purchasing the bond It appears from 
the evidence that a notice of a meeting was sent out and that on the apn^ 
the question of the purchase of the bond was expressly mentioned, it aiw 
appears that there was no quorum at the mooting which was summoned tor 
the 22Dd of January, that is bo say, two days before the sale. It 
annears that there was no express resolution on the part of the trustees o 
the cubjeeb of tbe pui chase of the bond. Kunj Behari Lai 
[3121 He never obtained any express leave on bis own account ^o °iQ ac 
the bale, although undoubtedly he was one of the decree-holders. It do 
not appear from the evidence whether any order was made on the appnc - 
tion of the trustees for leave to bid, and strictly speaking, Kud) i^enaii 
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Lial ha"? no rightj bo bid ab bhe sale either on his own behalf or on behalf 
of the trustees without leave of the oourt. but he nevertheless attended 
the sale, and it appears that he and one Sheo Prasad bid at intervals from 
bhe commenoement of the sale, and that the last bid was uade by Sheo 
Prasad. We may here mention that Sheo Prasad was also a general 
attorney for bhe trustees. He was also attorney for Kunj Bebari Lai. The 
bond was knocked down for bhe sum of Rs. 3,115. Kunj Bebari Lai was 
examined and he states that the purchase was made by Sheo Prasad for 
him, that he had nob money with him and that he borrowed it from 
Gopi Narain. Gopi Narain lent him the money not out of the trust 
fund but out of private moneys of his own, and the amount was sub* 
sequently repaid to him. He says also that after he had purchased 
the document, that is to say, the bond in question, Gopi Narain asked 
him to give the document bo the committee "and I said that I would not 
give it." A number of the notices issued for bhe subsequent meetings of 
the trust committee have been pub in evidence, and those show that time 
after time amongst the li=b of business to be transacted is the question of 
the purchase of the bond, but no resolution was ever oorre bo on bhe subject 
either by the trustees bo surrender any rights thoy might have or for the 
taking of any step's against Kunj Bebari Lai. The matt “r finds a place in the 
agenda for the la'^t time in the notice, dated the 2ad of July 1905. Kunj 
Bebari Lai did not obtain a sale certificate for some three years after the 
date of purchase, and in the meantime tlio bond had been claimed by the 
widows of Abdul Jalil. In our opinion the inference to be drawn from 
the evidoDca is that Kunj Bebari bid for the bond in bhe first 
instance possibly with the intention of allowing the trustees to have 
the benefit of it. It is equally possible that when he found that before 
the sale the trustees bad come to no resolution, he bid for the 
bond on his own behalf intending to keep it for himself. Wo do nob 
believe that the trustees as a body ever intended that Kunj Bebari 
Lai should purcba^'e the bond for himself, and we are satisfied that they 
never gave him such permission. The application for leave to bid strongly 
[31 8l suggests that the trustees at onr^e saw the soundness of the advice 
given them by Kunji Behsri Lai, namely, that it would be ai^vantageous 
to purchase the bond. We are sati'^fied al'^o that after the purchase had 
been made thoy would have been glad to take over the purchase from Kunj 
Bebari Lai. This is shown by the fact that time after time the question 
of the bond is placed upon the agenda of the meetings of the trustees, and 
also by the fact that Gopi Narain asked Kunj Bebari Lai to let tho trus- 
tees have tho bond. We think that it is most probable that Kunj Bebari 
Lai having succeeded in getting the property knocked down to him or to 
his attorney at a very low price, determined to keep it himself, and that 
the trustees thought thoy could not compel him to give it up. Kunj Behari 
Lai was probably supposed to know more of court matters than his co- 
trustees and thoy considered that they were at his mercy. 

The question then ari<=e=. can Kunj Behari Lai nnder those circum- 
stances retain the benefit of his purchase, ? We are of opinion that he 
cannot. Se ction ^8 of the Indian Trusts Act provides ‘ Where a trus- 
tee, executor, partner, agon’-, director of a company, legal adviser or 
other person hound in a fiduciary character to protect the interests of 
another per'^on. by availing himself of his character, gains for himself any 
pecuniary advantuge or where any person so bound enters into any deal- 
ings under circumstances in which his own interests are, or may be' 
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1911 adverse to those of suoh other person and thereby gains for himself a 

JAN. 16. peouniary advantage, he must hold for the benefit of suoh other person, 

— - the advantage so gained.*’ Illustration (h) is as follows A, a guar- 

clian, buys up for himself incumbranoes on his ward B’s estate at an under 

’ value A holds for the benefit of B the incumbranoes so bought and can 

36 A. 306=9 only charge him with what be has actually paid.” This section inoor- 
A. L.J.311 p^jrates and codifies the law which prevails in England on the subject of 

nurohases made by trustees The authorities will be found collected in 

Lewin on Trusts, page 304. 11th Edition, Williams on Executors, 
page 488. 10th Edition, and Coote on Mortgages. Vol. II, page 841. 

° In the pre-^ent ease Kunj Behari Lai purchasaa for Bs. 3,115 a rnort- 
eaee for Bs 50,000 and the value of two-thirds of the village Pali Kalan 
if uninoumbered must have been over Bs. 25.000. He [3l4] was not 
onlv one of the oo-tru^tees and therefore bound to do all in his power to 
protect the interests of the trust estate, but he was also the 
Ltorney of the trustees. It seems to us that when he 
of this inoumbranoe, be must be held to bold it for the benefit of the 
trust and can only charge the trust with the amount which he actually 
naid for it The case seems to us to fall within the second part of sec- 
tion 88 of the Indian Trusts Act. It is quite clear that his > 

purchaser of this bond were or might be adverse to the interests of the 
trust estate as owner of the equity of redemption in the vi lage of Pal 

Kalan The mortgage, however, affected not only ''be village o P I 
San but also the viUage of Pali Khurd and Sadikpur and tbe Plaintiff 
fhereforo is entitled to a decree against the purchaser of Pali Khurd. that 
L Abdul Ham " and against the purchaser of Saaikpur but his decree 
against these villages must only be for the proportion 

to bw hftving regard to bho value of febe^e villages compared with bbab 

of Pali Kalau^ These two villages formed no parb of the trust estate. As 
of Pait • . p the suit roust be dismissed upon the 

to ™ S .. .h- 'S: 

S” "h. -hmM eel o' •!>» po™b«» 

‘UU • 4.arach t*¥ fhft rate of 10^ per cent, per annum, the rate uxea 

f:‘the\Tnd.’“l he dlfendl^L. trust-oe=, fail to pay such sum. the decree 

the court below aCd w^: "r thT fnahlcrtffi^ Tb^ 

pective o' S to he made against the villages of Pali 

arnoiint 'o'" event of the dofon.lants trustees paying the 
Khurd and Sadikpur Kunj Behari and interest, and 

\'^h^s nr^le wfth intores? up to the data fixed for payment, namoly, 
f Mnroh 1912 amounts to Bs. 2.260. Wo accordingly modify 

the '30070 2 260 as aforesaid, the other 

teas pavmg mto con Pathak Sheo Dayal. 

^^'"1" nav to tha' plaint'ff' on or before the 5th of 10*9 

13151 of Bs p50,327-10-9 «. a.. Bs. 38 272 principal and Rs. 12.055-10^9 
Berest up to the aforesaid datel, together with costs in both courts wi 
“hire interest at 6 per cent per annum, but in the event of the said 
Ltandants, Abdul Hamid and the heirs of Sheo Dayal not 
sum of Bs. 50,327-10-9. together with costs and future interest as a or 
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a fcwo-tWras share of Pali Khurd, pargana Bharthana, disfcriob Ebawah, and 
mahal Rani Indamabi of mauza Sa^likpur^pargana Bharthana, distriob Etawah, 
shall be sold. In oa-^e the trustees do not pay the said sum of Rs. 2,260, 
as aforesaid, all the defendants shall pav to the plaintilT on or before the 
6th of July. 1912, the sum of Rs. 85.475. (i. e.. Rs. 65.000 principal and 
Rs.20.475 interest, up to the date above-mentioned), together with oo^ts in 
both courts and future interest at 6 per cent, par annum On failure by the 
defendants to pay the said amount on or before the date above-mentioned, 
the plaintiff will be entitled to bring to sale Mabal Gopi Narain of mauza 
Pali Kalan, pargana Bbartbana, district Etawah, and mahal Rani Indumati 
of mauza Sadikpur, pargana Bharthana, district Etawab, and two-thirds of 
mauza Pali Khurd, pargana Bharthana, district Etawah. In the event of 
the trustees paving the said sum of Rs. 2 260 they will have their costs in 
the court below and in this Court to be paid by the plaintiffs, but in 
calculating the costs of the trustees in this Court they will only be allow- 
ed one-third of the costs of translating and printing. 

Decree modiiied. 


31 A. 315 (=14 I. 0. 433=9 A. L. a. 234). 

APPELLATE CIVIL. 

Before Mr. Justice Sir Darru Griffin and Mr. Justice Chamier. 
Khadim Husain (PlaintiJ) i». Bharat Sinqh and another 

(Defendants)* 

[29bh January, 1912.] 

Act No. XVJ of 1909 (r«d»an Henietration 4c<l. aectinm 36, 73. 77 — Reqif.tration^Iiefu- 
sal hv Suh-Tieg'' ttrar to reaitter App'fil to Reaistrar^Rs/usal to regtster based on 
inahility to procure attendance of exefutant<t —Sutt to compel registration. 

A sale dee<l was preseoted for registration, but the executants did not 
appear before tbe Sab-'’egistr*r. who. af or four monr.hs from the dale of exoou- 
tion. reported the fact to the RegisTfcr and was directed by tbe lat er no«i to 
register it. Recistrntion W4S vooordinglv re'used. An appeal scaicst tha' order 
[3161 *0 th"* Registrar WiS dismissed. I^appa^ind thi«t tbe '■ummona^s by the 
Sub Registrar to the ex^cutmts bed been rotu-n-d unnerved. Toe vendees 
brounht a suit for recis-r^tion of the document. Held, that the suit 
tainabl*. the r fusal by the Siib-Regiabrar to register not being biaed upon 
denial of execution. Luckhi Narain Khettry v. Satcowrie Pyne U) distin- 
guished. 

The facbs of this oa'^e were as follows : — 

The plaintiff pre'^ented a sale deed, dated the 2nd of June, 1909, for 
regietrafeion. before the Sub-Registrar of Bijnor, on the lO .h of July, 1909, 
and asked under section 36 of the Regisbration Act for the issue of sum- 
mons to tbe executant^, alleging that the defendants had by that deed 
transferred to him a certain share of a zamindari ; that the defendants 
promised to get the deed registered within fifteen days from the date of exe- 
cution, and that the defendants were not willing to get it register- 
ed, Twice on bis application summonses were issued, but were return- 
ed un^^erved, and tbe Pub-Registrar, after tbe expiry of the usual 
four months from the date of execution, reported the matter to the 
R0gi'=fcrar for his orders under Rule 182 of the Regi'^tration Manual. 
The District Registrar by his order, dated the 9bh of October, 1909, refu'^ed 

• Firit Appeal No. SS of 1911, from a dooree of Pr.ttab Singh. Subotdin.*te Judiia of 
Moradabad, dated tbe 9bh of September, 1910. 

(1) 11888), I. L. R. 16 Oil 199. 
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regisfcrafcion of the dooumenf:, and the Sub-EsgUtrar, in aoeordanoe with 
that order made an endor-^ement on tho sale deed on the 12th of OotobeTi 

1909, to the following effect. “Eegistration refused/* An appeal was pre- 

APraiiiiATE ^jQ tbe Dicfcricb E 'gi'trar against the order of the Sub-Eagistrar of 

the 12th of October, 1909. The District Ragisbtar di'^missed the appeal on 
84 A. 315=14 the 25bh of November, 1909, on the ground that no appeal lay. Thereupon 
I. 0.433 a-9 tihe plaint'ff instituted the present suit on the 2*2ud of December, 1909, 
A. L. J. 234 section 77 of the Kagisbration Act, in the court of the Subordinate 

Judge of Moradabad, praying for a decree directing the sale deed bo be 
registered. The suit was dismissed as against Musammab Mabhuri and 
decreed px parte against Bharat Singh, the husband of the lady. The 
plaintiff appealed. 

Babu Surendra Nath Sen, for tho appellant: — 

The lower court was clearly wrong in holding the suit not to be main- 
tainable under section 77 of the Regitration Act, beoau'^e the order of the 
Sub-Regi‘^trar, dated the 12th October, 1909, was an order refusing regis- 
tration, from which the appeal was preferred to the District Registrar, and 
the suit having been brought within thirty days from the dismissal of that 

appeal was clearly within time. 

[317] Dr. Satish Chandra Banerji, for the respondent. 

Section 77 of the Registration Act provides for those oases in which 
registration is refused either under section 72 or 76 of the Act. The order 
of the Registrar was clearly not under section 72 nor under 76 (a): 
Gnngava v. Sa^iava (1). The order was one under section 25 made in 
the exercise of di'^cretion. and the Civil Court could nob interfere with the 
exercise of that discretion. It was in the discretion of the Registrar to 
allow or disallow registration of the document after the u-ual four months 
from the date of execution had expired. The order of the Registrar refus- 
ing registration was the real order m tho case and, as such, the appeal 
which was prepared was an appeal agaiu'-t the Regi-biar’s own order and 
hence was not enterfainable. Even if the order bo construed to be one 
falling under section 76 (a), the suit would be time-barred, having been 
brought more than thirty days from the date of that order. The order 
of the Sub- Registrar C' Registration refused *’), dated the I2fch of Octo- 
ber 1909 endorsed on tho sale deed, was not an order really rejustng 
reghtration—ior the Sub-Rogi-trar had no discretion loft after the 
Regi'^trar’s order — but was simply an order tiot registering the document. 

Reliance was placed on the following cases:- 

Veeramma v, A^hiah (2); hudrathi Begum v. Najihunnessa C3) ; Ud>t 
Upadhia v. Imam Bandi (4). 

Babu SHr.,n /ra Nntfe S.n. replied 

Griffin and ChamIKR. TJ. : — This appeal arises out of a suit insti- 
tuted bv the plaintiff, Khadim Husain, to have a document alleged to have 
been executed by the dotondants on the 2nd of June, 1909, registered. 
Musammat Mathuri is the wife of the defendant No. 1. She was joined 
a defendant on tho alloj ation that a portion of the property conveyed 
bv the sale deed had b^en acqu red hcnami in her name. The plaintiff 
made two afcti mpts to obtain attoudnnco of the executants at the registra- 
tion efiioe. On each occasion serv'co tf tho summons was not effected on 
the executants. By an order, dated tho 12tl:i of October, 1909, ftne Sub- 
Registrar refu‘=ed to register tho document for rea'^ons set out at length in 
bis order of that date. He stated thari the plaintiff, Kbadim Husain, had 


(1) (1896) I.Ij. F. 21 Bom 699. 
l2) i;ib98) 1. B. B. 18 Uad. 99. 


(3) (16971 I. li. B. 35 Cal. 98, 

(4) (1903) I. L. B. 24 All. 403. 
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been unable to effect service of summons on [318] the executants and 
that from the 17th of August, 1909, up to the date of the order, he bad 
failed to take further steps. On the expiry of the four months from the 
date of the execution, the Oub-Regisiiar, under Rule 182 of the Regiftia- 
tion Manual, submitted a report to the Di'>tnct Begistiar, and in pur- 
suance of the direction received f-om the Registrar on the iith of October, 
19o9, ha passed an order on the 12th of October, 1909, refusing to regi'^ter 
the document. The plaintiff tiled an appeal against this order within time 
to the District Registrar. That officer, by an order, dated the 25th of 
November, 1909, rejected the appeal. The suit out of which this appeal has 
arisen, was instituted on the 2ind of December, 1909. It was decreed ex 
parte against both the defendants on the 30th of June, 1910. On an appli- 
cation of the defendant No. 2 the ex parte decree against her was set aside, 
and the suit was retried so far as she was conoarned. The result of the 
retrial of the suit was that it was dismissed as against defendant No. 2. 
The plaintiff comes in appeal against this order of dismissal. The lower 
court was of opinion that the suit was not maintainable. We find some 
difficulty in understanding the rea'=ons given by the court below for bold- 
ing that the suit was not maintainable. On behalf of tbo respondent it 
is contended that the order of the court below w’as right on two grounds ; 
the first is that no suit lay under section 77 of the Registration Act 
because the non atten ''aaoe of the executants at the office of the Sub- 
Registrar is equivalent to denial of execution, and therefore the plaintiff s 
remedy lay in an applioAtion under section 73 of the Rf*gistration Act 
(XVI of 1908J and not in an appeal under section 72. Various rulings 
were placed before us. They are all clearly distingui'-hable on the facts 
from the present case with one exception. In all these cases the summons 
was served on the executant, and the Sub-Registiar refused registration on 
the ground of denial of execution. 

In Luckht Narain Khetlry v. Satco'orie Pyne (1), which is the excep- 
tion we have alluded to, the juHgment of the High Court shows that the 
Registrar bad, on the facts before him, as‘^uraed or found that the alleged 
execution had been denied by the executant of the document and he there- 
fore refused to register it. In the preset t case it is quite clear from the 
order of the [3 1 9] Sub-Registrar that the ground on which he refused 
registration was not denial of exeout on. The grounds were those set out 
in his order It is next contended that the order of the Distnot Registrar 
was not an order relusing regi^tTation. The order of the 9bh October, 
1909, is not before us. Wo gather it was merely a direction to the Sub- 
Registrar as to what be should do under the circumstances. It could nob 
have been a refusal to register the document, because at that stage of the 
proceedings the document was nob before the Registrar. In our opinion 
an appeal did lie against the order of the Sub- Registrar, dated the 12th of 
October, 1909. refusing bo register the document. The order of the 
District Registrar, dated the 25Ghof November, 1909, was in effect a dis- 
missal of the appeal. An appeal did lie to him and he refused bo entertain 
it. The plaintiff is, therefore, entitled to come into the Civil Court under 
the provisions of section 77 and claim to have his dccument registered. 
Wo allow the appeal of the plaintiff, set aside the order of dismissal and 
direct that the suit go back for retrial uoder order XLI, rule 23, of the 
Code of Civil Procedure. Costs of this appeal will be costs in the cause. 

Appeo.1 allowed — Cause remanded. 
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34 A. 319 (=14 I. C. e66=g A. L. J. 298^18 Cr. I*. J. 282). 

EEVISIONAti CBlRIlNAti. 

Before Mr. Justice Karamat Husam and Mr* Justice Tudball. 

Emperor o. Babu Lvl* 

[5tih February, 1912,] 

Act No. I of 1878 {Opium Act), $ectiont 6, 9— Alagicr and tervant^Liabiliiy of mait&r 
for act of servant. 

Where the servant of a lioensod vendor of opium, in the course of his employ* 
mont as saQh servant, sold opium to a person under the age of fourteen years, 
it was held that the licensed vendor also was liable under section 9 of the Opium 
Act even though be might not have been aware of the sale. QueenSmpreu v. 
Tyab Ait (1) followed. 

fRef; 62 I. 0. 139 = 15 All. 61-2.3 

The facts of this caso were briefly as follows : — • 

One Babu Lai was a licenii^ed vendor of opium. One of the conditions 
of bis licence was that sales should not be made to ohildren under 
the age of fourteen years. In the absence of Babu Lai his sales-man sold 
opium to a person under fourteen. Both the licensed vendor and the 
sales- man wore convicted under section 9 of the Opium Act, lb78. Babu 
LaL applied in revision to the [320j Sessions Judge, who, being doubtful 
whether his oonvicbion was proper, referred the ease to the High Court. 

The Assistant Governmont Advocate (Mr. B. Malcomson) for the 
Crown, 

The applicant was not represented. 

KaraMat Hosain and TuDBALL, JJ. : — This is a reference by the 
Sessions Judge of Agra. The facts of the case are briefly as follows: — 
One Babu Lai was a licensed vendor of opium. One of the general con- 
ditions under which ho was licensed to sell was that sales should not be 
made to children below the age of fourteen years. In his absenoe his 
sales-man sold opium to a person under the age of 14. Both the sales- 
man and the licensed vendor have been convicted. The learned Sessions 
Judge is of opinion that the licensed vendor, Babu Lai, is not liable under 
the circumstances of the present ca^e tor the act of bis servant. Be has 
been convicted under section 9 of the Opium Act in that he has sold 
opium in contravention of the rules made and notifled under section 5. 
Buies made and notifled under this section set out the general oondibion 
which we have mentioned above. The question is whether the master in 
the circumstances of the present caso is liable for the act of his servant 
committed by the latter in the course of his employment but without the 
master’s knowledge. In Criminal Reference No. 69 of 1890 a Judge of this 
Court held in similar circumstances in a case under the Excise Act of 
1881 ^hat the licensee was responsible for breaches of the conditions of his 
licence though nob committed with his knowledge and permission. In the 
oace of Quecn’Bin 2 )ress v. Ti/ab Ali (\) a similar class of offence was 
also under consideration. Tbat was an offence under section 22 of 
the Indian Arms Act No XI of 1878. A licensed vendor of arms and 
ammunition had employed a manager to conduct his business. In 
the absence of the Iiooii'^ed vendor and without his knowledge the manager 
delivered certain military stoies to a person without previously ascertaining 
that such per^'on was legally authorized to possess the same. It was held 

• Criminal Reterenoo No, 706 ol 1911. 

(1) (1900) 1. D. B. 24 Bom. 423. 
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• 

in that oase bbati the masfior wa's liable. The Court ruled as follows : — 
We fail to see how it oan be oontended that under these oiroum- 
stanoes a delivery of goods by the man in oharge would not be a 
delivery by the owner of the shop. It is not a question of intention, of 
mens tea or of knowledge. It is the delivery which the Act makes penal, 
[331] and the delivery by the manager is clearly in this case a delivery 
by the licensee. The authorities ate oonourrent upon this point. In The 
AUorney-Qemral v. jSiiition (1), the rule is thus stated r—** Whatever a 
servant does in the course of his employment with which he is entrusted 
and as a part of it is the master’s act.” This rule which is of general 
application so far as civil liability goes is applicable to certain criminal 
proceedings also." The court then noted the instances of Mullins v. 
Collins (2), Coppen v. Moore (3), the former of which was a oase in which 
a sales-man of a licensed victualler supplied liquor to a constable on duty 
and without the authority of his superior officer, and in which it was held 
that the licensed victualler himself was liable to be convicted. In our 
op<nion the ofienoe in the present ca*e is similar to the offences consider- 
ed in the above'mentioned cases. It is not a question of intention, mens 
tea or of knowledge. The licensee holds his shop on certain conditions. 
One of those conditions has been broken by his servant ; and the mere act 
of selling opium in contravention of the conditions of bis licence consti- 
tutes the offence. It is one of those cases in which the act of a servant is 
the act of the master. In our opinion the conviction of the master is legal. 
We therefore direct that the record be returned.* 


84 A. 321 (=9 A. L. J. 290=14 I. 0. B06). 

appellate civil. 

Before Mr. Justice Karamat Husain and Mr. Justice Tudball. 


Gobabdhan Sahai {Judgment-debtor) v. Mahabir Singh and 

OTHERS {Dccree-holders).'t 
[7bh February, 1912.] 


Execution of decree^Decree pasted in favour of teveral pertons one of whom toat a minor 
and 7 iot properly repretented. 

Sold that tbe more faot that at the time wbea the final deoree in a auitwaa 
pasged. one ot tbe deoree holders was a minor whose guardian ad htem had died 
and had not been replaced, was not suffioient to invalidate the deoree. 


The facts of this case were as follows : — 

Mahabir Singh and others obtained a decree in the court of the Mun- 
sif of Ueoria, which was confirmed on appeal by the Subordinate [322] 
Judge. The defendant appealed to the High Court, and pending this appeal, 
the guardian of one of tbe plaintiffs respondents, Sifca Ram. who was a min- 
or, died, and the appellant took no steps to have him properly represented. 
The High Court dismissed the appeal. In execution proceedings objection 
was raised by the judgment-debtor , tbe present appellant who was a pro 


Ed.l 


•[But 860 • In the matter of hhoobun Chufider Shaw and another,' 11 0. L. R. 464.— 

t Second Appeal No. 648 of 1911. from a deoree of F. D. Simpgon, Additional 
Judge of Gorakhpur, dated the 9rd of May, 1911 confirming a decree of Bans Onna.i 
Muneif of Deoria. dated tbe 22rd of December, 1910. wopai, 

( 1 ) (1830) 1 Or. and J. 220. (3) [1898] 2 Q. B. 30S. 
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/orwia respondenti in the original suit, that the decree could nob be execut- 
ed as it was invalid. The court of first instance dismissed the objection 
and this order was confirmed by the lower appellate court. The judgment- 
debtor appealed to the High Court, 

Babu Surendra Nat^ Sen, for the appellant, 

Mr. Muhammad Raoof (.(or The Hon*Dle Nawah Muhammad Abdul 
Majid), for the respondents. 

Kabamat Husain and Tddball. JJ. : —An application by the 
decree-holders was put m for the execution of their decree* An objection 
was taken by the judgment-debtor that there was no valid decree which 
could be executed against him. The facts as shown by the objection of 
the judgment-debtor are the following : —The decree-holders obtained a 
decree from the lower appellate court against the present appellant and 
other judgment-debtors. The latter preferred a second appeal to this Court. 
"While the appeal was pending, the guardian ad litem of Sita Ram, one of 
the respondents, died. No application was made by the judgment-debtor, 
appellant in that case, to have another guardian ad htem appointed to 
represent the minor decree-holder Sita Ram. This Court dismissed the 
appeal of the judgment-debtor in that case and affirmed the decree of the 
lower appellate court. The present appellant was one of the original judg- 
ment-debtors and a pro forma respondent in that appeal. Under these oir- 
oumstanoes the mere fact that one of the respondents in whose favour there 
was a valid decree was nob represented at the instance of the appellant in 
that case is nob, in our opinion, sufficient to render the decree of this 
Court void and incapable of execution, and as that decree is not a void 
decree, the executing court has no power to go behind it. The result is that 
the appeal fails and is dismissed with costs. 

Appeal dismissed. 


34 A. 323 L. J. 323=14 1. C. 674). 

[323] APPECiLATE CIVIL. 

Before Sir Henry Richards, Knight. CMef Justice, and Mr. Justice Banerji- 

Manohar Lau and another {Defttndanis) v. RAM BabU {Plaintiff)* 

[7bh February, 1912.] 

Afrtriflflflfi— Prior and aubsegueut mortgages—Suit by fir at mortgagee without impleading 
le^ud-^Decree and tUie—Subaequeut auii by sec tid mortgagee nyamsi purchasers 
under decree in first f^uit — tlaxniiJS held botind to redeem prior mortgagee. 

The plaintiff beoughb hi3 suit foe s.vle of certain property in aatiefactiott of a 
mortgage of the year 1877, which waa a renewal of a mortgage of 1875. 

The defendants were purchasers at a s.ale in execution of a decree on a tnotfe- 
cfAca which bore a later date in 1875 than the plaintiff's ffest mortgage, but was 
& renewal of a previous mortgage of 1863. To the suit in which this decree had 
been passed the plaintiff had not been made a patty. The defendants bad been 
in possession of the property so purchased by them (or some twenty years. 

Held that the plaintiff had no absolute right to bring the property to sale in 
Baiisfaotion of bis mortgage subject to the mortgage of 1K69, and that in the 
ciroumstiiDces he ought to redeem that mortgage before bringing the property 
to sale. Mofu Dir* Kasoahau v. Kaann liutaiu 11), if«im Shankar l^ai V. 
Qanesh Prasad Liar pruaad v, Bhaijtoan Das i8], Kar.ti liam v. Kutubuor 

^~Firet Appeal No 261 of 1910 from a decree of Banke Bihari Lai, Subord'n*^* 
Judge of Ahgatb. dated the V'drd of January l9l0. 

(1) (1891) 1. L. B. 13 All. 432. (8) (1882) I. L. B. 4 All. 196. 

(2) (1907) I. Ij. B* 29 All. 385. 
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d*n Mohom$d (1), Baldeo Pratad v. Uman Shankar (Q), Mati-uUah Khan r 
Bantoan LaHAU Kai^at Lai y Hulaa Smgh Cangayam V 4 nkataramand 

(6). and Bar Ptnhad Lai y. Dalmardan 
Smg/Mft) referred to. Debendra Naram Boy v . Ramtaran BanerjM (7) disoaa- 
sea and doubted. 


[Ref. 8G All. 123: 1 Pat. L. W. 269; 38 I. C. 179 ; 65 I. 0, 84.1=20 A. L. J. 216.] 

The faots of this case are fully stated in the judgment of the Court 

Dr. Satish Chandra Banerji^ for the appellants : 

Secondary evidence of the mortgage of the 5feh December, 1869, 
should have been admitted. The mortgage is recited in the later deed of 
the 8th November, 1875; presumably »t was returned to the mortgagor. 
In any case the admission of the mortgagor is binding on the plaintiff 
V7ho is a subsequent transferee from him, and the oerti6ed copy of the 
deed produced by us was wrongly rejected by the conrt below. 

The Hon'ble Pandit i>undar Lai (with him Mr. M. L. Agarwala), 
for the respondent : 

[324] The defendants laid no foundation for the admission of se- 
condary evidence; they adduced no evidence to prove that the original 
deed was either returned to the mortgagor or had been lost. 

The court ruled that the certified copy of the mortgage*deed was ad- 
missible in evidence. 

Dr. Sattsh Chandra Banerji, for the appellants, next contended that 
the decree should be one for redemption of the prior mortgage in the 
first instance and then for sale, and not one for sale subject to the prior 
mortgage. The uniform practice in the Allahabad High Court had been 
to direct redemption of a prior mortgage when the same was set up as a 
shield, and this wholly irro^^pective of the doctrine of Matadin Kasodhan's 
case (8). Bar Frasadv, Bkagwan Dos (9), Mamraj v. Ramji Laf (.10), 
Baldeo Prasad v. Oman bhankar (2). Mati-uUah Khan v. Banwari 
Lai (31 Kankai Lai v. Hulas Stngh (4). 

There wae a distinction to be made between the position of a prior 
mortgagee and that of a pui chaser m execution of a decree on the prior 
mortgage. The rights oi the mortgagor and the first mortgagee are now 
Vested in the purchaser, the whole property in fact, with the exception of 
the fragment of the equity of redemption transferred to the second mort- 
gagee by the mortgagor. This has not been yet foreclosed, because the 
second mortgagee was no party to the suit on the fir^t mortgage. Had ho 
been duly impleaded in that suit, ail ho could have claimed was a right to 
redeem the fif^t mortgage. His position did not improve b. cause he was 
left out. He can c'aim no higher equity now nor oust the purchaser from 
possession without paying him up ; Kanti Ram v. Kutbuddtn (l), Ram 
Narain v Bandi Perskad (11), Bar Persha i Lai v. Dalmardan Singh (6) 

Cangayam Venkatarnmana Iyer w. Gomperiz {^>), Dhondo Baikrishna v 

Baojt Dndu (12), D bendra Haratn Roy v. Ramtaran Banerjee (7) 
Um^sh Sirkar v. Zahur Fatima (13), Muhammad Usan Rowthan v 
Abdulla Hi). Ch lit Narmn V. Gunga Pershad (15). Ghose on Mortaaap 
ed. 4. 620 -2. ^ * 


(1) .IROii 1. Tj. K. 92 Cal. 33. 

(2) O90T) I. D R. 32 All. 10. 

iS) llO'O* I- 

/4) (1911) 9 A. Ii. J 29. 

(6) il99R> 1.L R- 31 Mad. 425, 
(61 (1905) I. L. R. 32 Ca). 891. 

(7) (1903) I. Xj. B. 30 Cal. 599. 
(0) (1891) I. li. B. 13 All. 482. 


(9) (58^2) 4 All. 196. 

(10) (itfgj 7 A.r.,. J R. 15, 18. 

(11) (1901) I. Ij. R 81 ( al. 737 (742) 
(1-2) (1M<)5) 1. L. R OBom 890 

(13) ( «9o, i.u B. lecarier 

04) 09(0 I L R. 24 Mad 171 
(15) (1876) 25 W. R. 216 
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[323] The Hoo’blo Pandit Sundar Lai, for the respondent. 

The law defines the rights re-pacbivaly of the prior and puisne mort* 
gagees. The latter has the privilege to redeem, bub it is not a legal duty. 
Referred bo seobion 74, Transfer of Property Act, Tne puisne mortgagee 
has also the right bo sell the property mortgaged bo him, Ib is nob neoes- 
sary that the prior mortgagee should be impleaded, but, if he is, then the 
subsequent mortgagee may sell subject to the first mortgage. If the latter 
warts to sell free from mortgage, then ha must redeem. The nature of 
his right will depend upon the form of his suit or his prayer. Aocording to 
section 67 of the Transfer of Property Act the ordinary right of a mort- 
gagee is either to foreclose the property or to sell the property. The 
term ‘property* means the property mortoaged to the Tnortgagee. Ib follows, 
therefore, that a subsequent mortgagee can sell what is mortgaged to him, 
that is, the equity of redemption, and leave the prior mortgage outstanding. 
His position would nob bo worse if he is not made a party. Where the 
puisne mortgagee is made a party bo a prior mortgagee’s snit,^ the object is 
to bind him by tbe decree which is passed. See 1 Daniell, CkancefV 
Practice, 6bh ed., 217. Fisher, Law of Mortgage, ed. 6., para. 1670. 


Where the subsequent incumbrancer has been omitted from the suit 
by a prior mortgagee, the decree does nob bind him. Hence, be may sell 
or he may redeem. In the first case be can sell such rights as he possesses; 
if he redeems he can sell the entire estate. Bub there is no case except ^0 
case of Mata Din Ka^o lhan, which would compel him bo redeem. He 
may choose to sell subject bo the first mortgage. The view of the Calcutta 
High Court favours this position; Deben Jra Idarain Boy v. Bamtaran 
Banerjee (1). Bam Narain Sahoo v. Bandi Pershad (2) is distinguishable. 
The right bo redeem is the right which a subsequent mortgagee has as 
against a prior mortgagee who has obtained a decree behind his back, but 
that does not do away with tbe right which is available against the mort- 
gagor, viz., the right to sell the property. By compelling him to rodeern 
only one side of the question is looked at and nob the other, and a right is 
converted into a duty which is contrarv to principle. The latest case in 
Madras in which the view was [326] adopted is Malta Vittil Seethi v. 
Earambath (3). Reference was also made to Bam Shankar Lai v. Oanesn 

Prasad (4). 

Dr. Satish Chandra Banerji, was not heard in reply. 

Richards. C. J.. and Banebji, J.— This appeal arises out of a suit in 
which the plaintiff poughb bo realize the amount of a mortgage, dated the 
4bh of June, 1877, by sale of the mortgaged property. The plaintiff alleg- 
ed that the mortgage was in renewal of another mortgage of the I2bh o£ 
June, 1875. and he claimed priority for his mortgage as of that date. He 
further set forth in bis plaint that tbe ancestor of the defendants first 
party bad made a mortgage of the 8bh of November, 1876, in favour of the 
ancestor of the defendants 9—11, that a suit had been instituted on foot 
of this mortgage of the 8bh of November, 1875, and the proporbv sold, butt 
he submitted that this mortgage of the 8th of November, f 

under the circumstances, he deemed bo be puisne bo his mortgage, but bnatt 
if any part of the defendant’s mortgage should be held bo have priority 
over his mortgage, then he asked that the property might be sold subjeott 
to the debt that had priority. 


(1) (1902) I. Ij. B. 90 Cal. 599 *606). 

(2) 11904) I. U. B. 91. Cal. 737. 


(1911) 21 M. li J. 218. 

/iQCii I T. -R QO All- (997, 406) 
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The defendants 9 — 11 pleaded, amongst other things, that the mort- 
gage of the 8bh of November, 1875, was a renewal of a still earlier mort- 
gage bond of the 5th of December, 1869, and that consequently they had 
priority, and that the plaintiff could not have a sale of the mortgaged pro- 
perty without redeeming them. 

It appears from the evidence that the defendants 9 —11 brought a 
suit on foot of the mortgage of the 8bh of November, 1875, in the year 1887. 
A decree was obtained upon foot of that mortgage, the property was sold 
and purchased by the defendant, 3rd party, and they have been in posses- 
sion ever since 1892 or thereabouts. It appears, however, that the mort- 
gagors of the mortgage of the 4th of June, 1877, wero not parties to the 
suit. The present suit was instituted in the year 1909. The original amount 
secured was Rs. 350, the interest being 13 annas per cent, per mensem 
compound interest The amount due on this bond at the date of the insti- 
tution of this suit was Rs. 7.000, but the plaintiff only claimed R^. 6.000, 
because the property was not value for the full amount. The learned Sub- 
ordinate Judge gave the plaintiff a decree for so much of the mortgage 
debt and interest as was due under the [327J mortgage of the 12th of 
June, 1875. He disallowed the rest of the claim as being puisne to the 
plaintiff’s mortgage of the 8th of November, 1875, and the plaintiff waived 
his claim thereto. The learned Subordinate Judge also disallowed the defen- 
dants’ pleas wherein they sought to take advantage of the earlier mort- 
gage of the 5fcb of December, 1869, on the ground that this bond of the 
5th of December, 1869, was not produced and tbat secondary evidence to 
prove it was not admissible. 


1912 
Fsa 7. 

APPBIiIiATB 

Crvtci. 

34 A. 323=3 
9 A. L. J. 323 
=14 I.C. 674, 


In our opinion secondary evidence was admissible, and we have allow- 
ed an application of the appellant to admit a copy. Under ordinary cir- 
cumstances the bond of the 5th of December, 1869, might have been given 
back. It was fully recited in the later mortgage of the Sth of November, 

1875. , , ^ 

The position, therefore, necessary for the di«posal of the appeal may 

be shortly stated as follows :--Tbe answering defendants are and have 
been in pos'^ession of the property since about year 1892. They must bo 
deemed to have had a mortgage in their favour, which is prior to the 
mortgage of the plaintiff. On the other hand the plaintiff has a puisne 
incumbrance, and his rights under tbat incumbrance have never been fore- 
closed by the prior incumbrancers. The answering defendants contend 
that having a prior incumbrance and being in possession of the mortgaged 
property, their possession cannot bo disturbed unless tbe plaintiff pays 
the amount due upon their prior incumbrance. On the other hand the 
plaintiff contends that ho has tbe right to realize his security and that he 
is accordincly entitled to have the property sold subject to the mortgage of 
the 5th of December, 1869, and tbat tbe decree in the suit brought on 
foot of the moregage of tbe 8th of November, 1875, is an absolute nullity 
against him. because he was not made a party thereto. We think that 
the plaintiff ought to be ordered to redeem the mortgage of the 5bh of 
December, 1869. The present suit is brought on foot of a mortgage of the 
4bh of June, 1877, which is, on the face of it, puisne to the mortgage of 
the 8th of Nos-ember. 1875, and the plaintiff has to ask us as a court of 
equity to allow him priority aa of the 12tb of June, 1875. He comes to 
this Court seeking equity. Had the answering defendants made the 
plaintiff or his predecessor in title a party to the suit on foot of the mort- 
gage of the 8th November, 1875, the sole right of the latter would have 


769 


A V— 97 


34 All. 328 


INDIAN HIGH OOnBO; REPORTS 


[Yol. 


1919 been to redeem [328] the mortgage of the 5bh of December, 1869. By 

Feb. 7. aUowing the plaintiff to redeem the mortgage of 1869 we are able now to 

place the plaintiff in exactly the same position as he would have been in 

been made a party to that suit. If, in the present case, we 

* were to direct that the property should be sold subject to the mortgage of 

34 A. 323—9 1869, the result would probably be that the appellants, who have been in 
A. L. J. 323 undisputed possession ever since about the year 1892, would be put out of 
=141 0.674. possession, and it is doubtful if they could ever bring a fresh suit against 

the plaintiff having regard to the law of limitation. There is no doubt 
that where a puisne incumbrancer is in a position to ignore the prior 
incambrancor and does not make him a party to his suit, the puisne 
incumbrancer is entitled to realise his security, or, in other words, 
to have ihe property sold subjpct to the prior incumbrance. It was held 
in the ca-^e of Mata Din Ea^odhan v. Kazim Husain (1) that the expres- 
sion “ property ” in the Transfer of Property Act meant the actual pro- 
perty itself and did not include rights and intere-'t^ in such property 
and that accordingly a puisne incumbrancer could never bring the 
property to sale without redeeming all prior incumbrances. This 
view was dissented from in the Full Bench case of Ram Shankar Lai v. 
Gan^.sh Prasad (2), and the question has been ffnally settled by order 
XXXIV, rule 1, of the Code of Civil Procedure, which expressly provides 
that a prior incumbrancer is not a necessary party to the suit. It is true 
that in the present case the plaintiff only claims to sell subject to the 
prior incumbrance, but be has made the prior mortgagees parties. He had 
to do so becau-e they were in possession. In England it would seem to 
be the rule that where the prior mortgagee is made a party, the plaintiff 
(that is the mortgagor or the puisne incumbrancer) mu^t be ready to 
redeem him. See Darnell’s Chancery Practice, 7th ed., p. 217. 

This would seem to have been the practice in this Court even before 
the case of Mata Dm Kasodhan v. Kaz m Husain was decided. See also 
Har Prasad v. bhagwan Das ^3). In the case of Kanti Ram v. Kutubud^ 
dtn Mahomed ^4) a Bench of the Calcutta High Court held that the puisne 
incumbrancer was entitled to have the property sold subject to tbe prior 
incumbrance even where the prior incumbrancer was a party. The atten- 
tion of the Court was [329] called to tbe case of Har Prasad v. Bhag^ 
wan Das and other ruling'? of the various High Courts. The learned 
Judge*^ «=Q.y^ at p. 45 : — It will be found upon examination of the facts 
of those cases that the first mortgagee, bad subsequent to the second 
mortgage, purchased the equity of redemption of the mortgagor, and it 
was held that the second mortgagee was bound to redeem the earlier 
mortgage. In that state of facts we should be disposed to say that tbe 
second mortgagee is not entitled to bring to sale the mortgagor’s inter- 
est, because it no longer exists in the mortgagor ; it has already passed 
into the bands of the first mortgagee.” 

In the present case the prior incumbrancers have acquired the equity 
of redemption by virtue of the proceedings in 1878 just as effectually as 
they would have done if they had purchased it by private treaty. See 
also BaLdco Prasad v. JJman Shankar ('O, Mati-ullah Khan v. Bantoari 
Lai (♦•) and Kanhai Lai v. Hulas Singh (7). The very question which 


(1) I. Ij. R 13 All. 432. 

fa> (19071 I. Xj. n. 29 All. 335. 
(8) 118S2) 1. li. R. 4 All. 196. 
(4) (1896) I. li. B. 22 Oal. 33- 


(.5) (1910) I. D R 32 All. 10 
(6l (1910) I. L. R. 32 A.U. 133. 
(7) (1911)9 A. L.J. 29. 
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arises in this case was decided in favour of the prior inoumbranoer in the 1912 
case of Cangaifam Venkataramana Iyer v. Henry Iam>*^Colley Qompertz (1). Fbb. 7. 

The respondent contends that he has an absolute right to bring the 
property to sale subject to the prior incumbrances and that the decree and oiviii, 

sale to which he was no party cannot take away that right. His learned — 

advocate relies on the case of Bamshankar Lai v. Ganesh Prosad. We do 34 A. 
not think that this case applies to the facts of the present case, —141^ C. 67 4 

the question was whether, having regard to the decision in Mata Din 
Kaaodhan v. Kazim Husain, a sub-mortgage (a mortgage of mortgagee 
rights) was valid. It was held in the affirmative, and the decision is no 
longer of much importance having regard to the order XXXIV, rule 1 of 
the Code of Civil Procedure, to which we have already referred. It was 
not necessary to decide, nor did the court decide, that in a suit brought 
by a puisne incumbrancer, to which a prior mortgagee who was also in 
possession of the property after acquiring the equity of redemption the 
court was bound to make a decree for sale of the mortgaged property 
subject to the prior mortgage aud could not direct the puisne incum- 
brancer to redeem the earlier mortgage. 

[330] The judgment in the case of Dtbendra Harain Boy v. tlam- 
iaran Banerjec (2) no doubt supports the contention of respondent. With 
all re'^poct we cannot agree with the learned Judges if in that case they 
intended to decide that in all oases, irrespective of whether the prior in- 
cumbrancer is or is not a party and irrespective of whether the prior 
incumbrancer has or has not obtained possession of the mortgaged pro- 
perty by acquiring the equity of redemption, the court is bound to grant a 
decree at the suit of the puisne inoumbranoer for the sale of the property 

subject to the prior incumbrance. . . i_ t i 3 

A somewhat contrary view seems to have been taken by two learned 

Judges of the same court in Bar Pershad Lai v. Dalmardhan Singh (3). 

It is unnecessary to decide in the present appeal that in all suits by 

a puisne incumbrancer to which the prior iacumbrancer is a party, the 

court is bound to direct redemption of the prior incumbrance, but we 
think that, as a general rule, is the prior incumbrancer is a party and so 

desires, it will be convenient to direct redemption. 

Such a course will avoid multiplicity of suits and will give the puisne 

incumbrancer what he is equitably entitled to In a mortgage suit the 
couit ou‘-ht to have the fullest power to direct what is right and equitable 
havinc regard to the circumstances of the case and the interests of all the 
carties to the suit in the property. In the present oa‘=e the appellants 
have a stron^ claim to defend a possession extending over a period of 
nearly 20 years by insisting that the plaintiff should be directed to redeem 
them by payment of the amount duo on foot of the mortgage of 1869. 

Before pasc;iog a final decree it will be necessary to refer issues to 
the lower appellate court. We accordingly refer the following issues : — 

(1) At what date did the appellants or their predecessors in title obtain 
nossession of the property? (2) What is the amount due on foot of the 
mortgage of the 6th of December, 1869. up to the date of obtaining such 

posse,^Km^^^^^ take such addit'onal evidence as the parties may 
tender On receipt of the findings the usual ten days will be allowed for 

filing objections. 

issues remitted. 


(1) ( 190 S) I. L. B. 31 Mad. 426. 

(2) 11909) 1. Ik B. 30 CaV 639. 


(3) U906)*I. L. B. 32 Cal. 89. 
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34 A. 331 (=19 I. C. 881=9 A. h. 3. 420.) 

[i31] APPELLATE CIVIL. 

Before Mr. Justice Sir Henry Griffi,n and Mr. Justice Chamier. 


Jambu Prasad [Plaintiff) v. Muhammad Aptab Ali Khan 

AND OTHERS [DeffinUants).^ 

[iSbh February, iyi2.] 

Act No. Ill of 1877 (Indian Regisirniion Act), sections 32, ^Z-^RegUlration^Evidencs 
re^iivtplton of valt.ttiy of regtnration — PresumptPn reoutted by evtaence 
ahou'tng d cttnuni to have been pres^nUd by an unauthorised person. 

Although, wbeD the validity of tho registration of a dooument is in question 
after the lapse of a considerable period of time, it is to be presumed that the 

was carried out according to law, yet when there exists evidence 
which disclose a fatal defect in procedure, as for instance, that the parson who 
presented the document for registration was not legally authorized to do so. the 
registration must be held to be invalid. Such a defect . as presentation by an 
unautboripd person cannot be oared by subsequent admission of execution on 
the part of ihe exeoutunte. Moha7n7ned Ewas v. Brij Lali (1) and iAujib-un- 
ntssa V. Abdur Hahtiu (2) referred to. Wtlaiti Btgam v. Fasal Husain Khan (3) 
and Ram Chanora Das v. Farsc7id AH Khan (4) distinguished, 

[Not Fol. 35 All. 72.J 


The facts of this case were as follows: — 

1 four deeds, of which two were executed in 

1882 and the other two in 1892. The first two deeds were presented 
for registrabioQ by Nathu Mai, “mukhtar-am” of Lala Mibbar Sen, who 

was the mortgagee. The registration endorsement was to the following 
effect: — 


“This document was presented in the oCQce of the Sub-Registrar of tahail 
Saharanpur, on Tuesday, the llth July. 1882, at 3 p. m. 

Dated the llth July 1382. (8d.) Nathu Mai, general attorney of Lala Mittar 

DSQ. 

Signature of the Sub-Registrar. 

Nawah, &o learner and descriptions of the mortgagors) identified by, names (&oJ 
admitted the execution and completion of this document and received at this time in 
my proaencG the sum o! Hs. 50,000 in cash, as pec detail given in this dooument. 

Dated the llth July, 1382. 

Signatuce of the Sub- Hegistc.ir. 

Sii^DAtuces ( f the mortgagors and of the witnesses. 

Registered as No. &o., &c.. Signature of Sub-Regiattar.“ 

The two deeds of 1892 were presented for registration by Maula 
Bakhsh * karinda" of the mortgagors. The registration endorsemeot ran 
as follows: — 

“Present: — Munahi Anand Singh Sub-Registrar. 

Maula B.fcksh, Kacindi. prcaonted this dooument in the office of the Sub- Registrar . 
of tahsil Saharanpur to day, tho 26tU October, 1892, at 1 p. m. 

[332J Signature of tho Sub-Hegistrar. 

(Sd>. Maula 12auhi^h. Kariuda. 

Naw.ib, &0-, (name, &o , of tbo mortgagors) admitted the e.xeoution and oomple* 
tion ol this document...... 

Dated tbo ifith October, 189 3. 

Signaturo of tbo Sub-Rngiatrat. 

Siguamro of the mortgtgors. 

Registered as No. &o. &o. Signature of the Sub-Registrar.” 

•First Atipoil No. 3 of 1911 from a decree of Muhammad Sbafi, Subordinate 
Judge ol Sih \raupur, datod the 2Gth of Sopteiubor, 1910. 

Ill .1877) L. U. 4 I. A IGO. (3) ( 191 O) 9 A. L. .1. 148. 

(3) (1900; 1. L. R. 23 All. 233. 11912) 1. L. B. 84 AU. 258. 
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No power of attorney authorizing either Nathu Mai or Maula Bakhsh igi 2 
or Ilahi Bakhsh to present dooutnenbs for registration was produced in Fbb. 13. 
evidenoe. The plaintiff produced evidence bo prove that the mortgagors — — 
were present in the office of the Sub-Rogistrar when the deeds of 1^82 
were presented for registration, and that they then asked Nathu Mai to ‘ * 
present the deeds for them, which he accordingly did. This evidence 84 A. 381=15 
was disbelieved by the Subordinate Judge. He held that the deeds were 1. 0 . 881=9 
presented by unauthorized persons and the registration was invalid and J*420. 

dismissed the suit accordingly. The plaintiff appealed. 

The Hon'ble Pandit Sundar Lai (with him The Hon'ble Pandit Moii 
Lai Ne?»rw), for the appellant : — 

There is no definition of the term “presentation” in the Registration 
Act, nor does the Act pre-oribe the exact mode in which a document is to be 
actually handed over to the registering officer. If, as the plaintiff's evidenoe 
shows, the executants presented themselves in person before the Sub- 
Registrar, but instead of themselves placing the document in the bauds of 
the Sub- Registrar, they asked Nathu Mai to hand it over for them and he 
then and there did so, the presentation would be valid. For, it would in 
all respects be their own act, although Nathu Mai performed for them the 
merely physical act of actually placing the document in the Sub-Regis- 
trar’s band. The registration endorsement does not say that the docu- 
ments were presented by Nathu Mai. Similarly, when a pleader presents 
a petition to the court, the presentation is deemed to be by the pleader 
none the less because of the fact that it is not he bub the reader of the 
court who actually places the petition in the hands of the Judge. We have 
to look to the substance of the thing. There is no delegation of authority 
in such cases, and so no power of attorney is required. J rely on Wilaiti 
Begam v. Fasal Husain Khan (1). In that case the executant, who was a 
parda- [333] nashm lady, appeared before the Sub-Registrar in a duli and 
the document was banded over to him by her father who had no power of 
attorney ; and it was held that there was a valid presentation by the lady. 

If it be held that the presentation was by Nathu Mai and nob by the 
mortgagors themselves, then I rely on the presumption which arises when 
a document is registered and the registration certificate is endorsed on it. 

Every presumption will bo made that everything was done as required by 
law. I rely on the ruling in Bam Chandra Das v. Farzand Ali (.2). The 
result, in the present case, of that presumption is that it must be proved 
by positive evidenoe by the other side that the persons presenting the 

deeds had no authority whatsoever to do so. It is not enough for the 
other side to produce a power of attorney and to show that it contained 
no authority to present documents lor regi^tratlon. They must exhaust 
all possibilities and establish that there was no power of attorney contain- 
ing such authority. Otherwise, the presumption which fully goes to this 

extent^^h(^ds^go^d^^^^^ (with him Mr. Abdul Baoof, Mr. Nihal Chand 

and m.' S. A.'uaidar), for the respondents ; - 

The persons by whom the documents were presented were unautho- 
rized persons; the presenbati ms wore invalid, and the registration infruotu- 
ous Op this point the law is laid down in Ma.jd 6 -wn-nis. 5 a v. Ahdur 
Bahim (3). Regarding the documents of 1882, the endorsement shows 
that they were prese nted by Nathu Mai and not by the executants ; 

(1) (1910) 9 A. Tj J 1^^*- „ (1900/ I. L. R. 23 All. 233. 

(2J (1912J I. ^ 
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otherwise, the signature of Nathu Mai would nob have been taken below 
the entry about the presentation, vide section 52, clause (a), of the 
Registration Act. The evidence adduced by the plaintiffs on the plea 
that Nathu Mai, at the request of the' executants who were present, 
merely handed over the document for them is worthless and the 
ruling in Wilaiti Bsgam v. Fazcbl Umain Khan, does not, therefore, 
help them. In that case the father merely handed over the document 
at the request and in the presence of the executant. He did not act or 
purport to act as an agent. In the present case the persons presenting 
the documents purported to act as agents, as the endorsements, signed by 
them as mukhtar-ams. show. So it was for them to prove that they were 
duly constituted agents. The ruling in Ram Chandra [334] Das v. 
Farzand AlU which is in conflict with the spirit of the rulings in the 
cases already cited by me and in the case of Ishvi Prasad v. Baijuath (1) 
is distinguishable. All that was laid down in that case was that where 
there was no evidence either way, to prove or disprove the existence of a 
proper power of attorney it would be presumed that such a power did 
exist. In the pre'^ent case we have established by evidence that no 
proper power of attorney existed. The executants being residents of 
Sabaranpur, such a power of attorney would be registered at Saharanpur. 
"We called the Sub-Rogistrar of Saharanpur with his registers ext^ding 
over a number of years. Only one power of attorney in favour of Nathu 
Mai, and one in favour of llahi Bakhsh, could be found in the registers. 
Neither of these powers of attorney contained any provision for the presen- 
tation of documents for registration. We have disproved the existence ot 
any proper power of attorney, and there is no room for any presumptions 
in favour of the plaintiffs. As laid down in both of the cases cited by me, 
an invalid presentation is not a matter of mere technicality but one 
affecting the jurisdiction of the Sub-Registrar. A person presenting a 
document in the capacity of an agent is tied down to one or other of the 
three provisions contained in clauses (a), and (c) of section 33 w lo 

are imperative. 

The Hon’ble Pandit SwnfZar Lai, in reply : 

The evidence produced by the re^^pondents to disprove the existence 

of a valid power of attorney is not exhaustive. ^ 

Griffin and Chamier, JT. This appeal arises out of a suit for sale 

on two mortgages ; the fir^t executed on the 2nd duly, 1882. by Muhammad 
llias Khan now deceased, the father of defendant 1 and the hu^^band of 
defendant 2 and by one Syod Muhammad Khan, now deceased, who is re- 
nresonted. by defendant 1 and the second executed on the 25th October. 
1892 by defendant L and 8yed Muhammad Khan, now represented by 
defendant K Defendant 3 has bean join-d as a puisne mortgagee. The suit 
wa^ defended on various grounds, among others on the ground that the 
documents on which the suit was based had not been validly regjsterea 
according to law. The learned Subordinate Judge framed the following 
. Whether or not the documents in suit had been presented for re- 

gistration by persons L333] authorized to do so ; and whether or not they 
had been validly regi’^tered ; and whether or not they affected the proper^ 
sought to bo sold ; and whether the claim for money was time-barred. 
The court below has found that the registration of both documents wa 
invalid, and on this ground alone, has dismissed the suit. The plainti 

appeals. 
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The material portions of the registration endorsements on the two 
documents are as follows : — 

On the mortgage deed of the 2nd July, 1882. 

''Present -^l^arain Singh, Sub-Uegiatrar ol Saharanpvir. 

Thia dooument waa presented in the office o! the Sub^Begistrar of tahsil Baharan- 
pur, on Tuesday, the 11th July, 1882, at 3 p. m. 

Dated the nth July, 18^2, 

(Sd) Nathu Mai, general attorney of Dala Mitt^r Sen. 

Signature of the &ub*Begistrar. 

Nawab Syed Muhammad Khan, aged 50 years. »nd Muhammad Ilias Khan, aged 
85 years, son of Muhammad Sardar Khan, seot Afghan. Bahraioh, ooeupabion zamin- 
dars, rais and residents of Kasha Sabaraopur, identified by RkO Muhammad Ali Khan, 
Bajput. 35 years, occupation zamindari, rais ^nd resident of mauza Sakrand», tahsil 
Boorkee, and Syed Tawang ir Ali, son of Sved Kabic Ali, aged 5 ) year:*, mukhtar of the 
court, resident of Kasha Sabacvnpur. who are Known to me personully. admitted the 
execution and completion of this document and received at this time in my presence 
the sum of Rs. 59.000 in cash, as per detail given in this document. 


Dated the 11th July. 1«82. 

Signature of Sub-Hegistrar. 

fSd.) Syed Muhammad Khan, in autograph. 

(Sd ) Muhammad Ilias Khan, in autograph.— Witnesses. 
(Sd.l Muhammad Ali Khan. 

(Sd.) Tawangat Ali Khan, Mukhtar of the Court." 


On tbo morbgage-dsGci of fch© 25th Oofeobor, 1892 : 

"Present •— Munshi Anand Smgh. Sub-Registrar, Maula Bakhsh (katinda) (sgent), 
presented this’documenr. in the office ol the Sub- Registrar of bahsii Saharanpur, to-day 
(Wednesday), the Jeth Oo ober, 189i, at 1 p. m. 

Signature of the Sub- Regi^^trar. 

(Sd.) Maula Bakhsh. karinda, in autograph. 

N iwab ’^yed Muhammad Khan, son of Sirdar Khan, agei 65 years, and Aftab 
Ali Khan son of Muhammad Ibas Knan, aged 24 years, by oooup.ition zimindars, 
residents of Sabaranput, seot Patban. residents of mohalla NawabKanj, admittei the 
exeou ion and completion of this document. am s^isued as to (the identity of) 
these executants. I'lie document be made over to Nathu Mai karinda (agent). 

Dated the -^eth October, 

Signature of the Sub-Registrar. 

[336] (Sd) Syed Muhammad Khan, in autograph. 

(Sd.) Muhammad Aftab Ah Khan, m autograph. 

Section 32 of the Kegistrabion Act No. Ill of 1877, the Act then in 
force, is as follows : 

*«so TT, coot in the ca‘:es mentioned in sections 31 and 89. every document to be 
• * ".q flwior this Act wbutbec each registration be compulsory or optional, shall 
registered under opor registration oOice. by some person executing or oUiming 

bo presented at l ^ deoieo or order, olaiiuing under the dec- 

under the same, o . repre-seotative or a-*sigQ of such person, or by the agent of such 
ree or order, o t,- uuiy authorized by power of attorney executed and 

The roateiial poitiODS of section y3 are as follows;- 

the nutposes Of section 32. the powers of attorney next hereinafter 
n-enti^LdThlli aloaa'^be recogu,>..ed. Uh.t .. to ; 

/ni n the principal at the time of executing the power of attorney resides in any 

^f'Sri flh India in which this Act is for the time being in force, a power of attor- 
nefexefu ed befofe and aubbent.oated by the Registrar or ==ub-Reg.strar within whose 
dUtneror aub d.Btriot the pr.nc.pal res.dea. 
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*‘Any power of attorney mentioned in this seotion may be proved by the prodoo* 
tion of it without farther proof when it purports on the face of iti to have been exeoa> 
ted before and authontioated by the person or court hereinbefore mentioned on that 
behalf. 

la both the document'? in suit, Lalft Mittar Sen (now represented by 
plaintiff), in whe^e favour they were executed, is described as a resident 
of Sabaranpur. It is not alleged that at the time of execution of these 
documents, Lala Mittar Sen resided elsewhere than at Sabaranpur. The 
vali iiby of the registration of the documents was impugned by the defen- 
dant No. I on the ground that they were presented for registration by 
persons not qualified under the Registration Act to make such presenta- 
tion. The registration endorsements show that in the case of the mort- 
gage-deed of 1882, lb wa=i presented by one Nathu Mai, described as the 
general attorney of Lala Mitbar Sen, and in the case of the mortg>jge of 
1892, that it was presented by one Maula Bakhsh, described as karinda 
(agent). 

There is on the record no power of attorney in favour of either Nathu 
Mai or Maula Bakh=h such as is required by section 33 (a). 

lu appeal ib is contended on behalf of the appellants that every pre- 
sumption should be made in favour of the validity of the registration 
proceeding'^, and that it 'should bo pre'^um d that the Sub- Registrar had 
in each in'tance satisfied himself that the document t337J was presented 
for registration by a per^'On duly authorized under the law. Reliance is 
placol on the ob-ervations of their Lordships of the Privy Council in Mo~ 
hammrd E'oaz v, Birj Lall (l) : — 

“UDfloabtedly, it would be a most iocouvenieot rale if it were to be Hid down 
goceraily th\t all court* uood tbe produotioo of a deed wbioh has the Pegiatrat 8 
ODdorc;o;noQt of the rogi^tritioa, should bo ovUed ou to inquire b‘for 0 receiving it in 
evideaco. whether the Begi^trie had pr^'perly performed bis duty. Iheir Lioraa ipa 

thiuk th.at this rule oughn not to be thus broadly laid down if tho registration 

could at anytime, at whatever distance of time, bo oponed. partiea would never 
know whit to rely on, or when they would bo safe. 

"We have been further referred to two unreported decisions of this 

Court in F \ No 24-1 of 1910. decided on tho lObh January, 1912, (2) 
and in F. A.' Nci. 389 of 1909 (3 k The facts of neither case bear any 
te^ctnblancG feo tho^G of tho caso boforo us. In F. A. No. 244 o 1 ® 

court said: ^ 

“In one oi'inion tho production of tho bond with the certificate of due registration 
endorsed thereon r aised a sItodr presumption in favour of tho duo reJistration of the 
bond and th vt in tho absence of oloar proof that the requirements of law woeo noB 
comrliod with, tbe oovitt wis bound to admit the document in evidence. Sootion li» 
of the Rvidenco Act coupled with section fiO of tbe Begiatration Aot seems to us to db 
abundant justification for this proposition.” 

Conceding the oxi‘'tence of the pre'^utnption contended for by the 
learned advocate for the appollaut, we have to con'^idor the evidence by 
which the re‘:pnnd 0 nb fought to rebut that pro'^umphion. They called the 
Sub-R'’ci^trar of Sabaranpur to produce tho regi'^fcer of powers of attorneys 
for tho Sabaranpur diviMOn from 1878 to 1886. The Sub-Registrar ap- 
Tieared as a witness. His evidence printed at page 1 of the respondents 

bonk ‘'bows that he produced in Court Regi'^ter No. IV of 1882. Thao 
register contained a general power of attorney registered on the 
Julv, 1882 (13 days before the execution of the mortgage-deed of 1882) 
executed by Tiala Mittar Sen in favour of Nathu Mai. Tb e power of 

(1) (lf77l D. B 4 1. A. ir,a. (257). ^ ^ t 

(2» Since repotted : 1. D R. 34 All. 258 (3) Since reported : 9 A. Ij. J. 148. 
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fttfjorney di3 not authorize Nathu Mai bo register dooumenbs on behall of 
Lala Mitbar San nor was ib aubhenbicabed in the manner prescribed by 
section 33 of the Kegisbrabion Act. 

The evidence of this witness was recorded on the 30bb August, 1910. 
The suit was nob decided until the 2^bh September, 1910. The plaintiff, 
therefore, had ample time in which to have a thorough [338] search made 
in the records of the registration office. No other power of attorney except 
that deposed to by the Suh-Kagistrar has come bo light. It is contended 
on behalf of the appellant that the respondents have not exhausted every 
possibility, but we must hold nevertheless that the respondents have 
established by evidence the existence of a very strong probability that 
Nathu Mai held no such power of abtornev as would authorize him to 
present documents for registration, and that in respect of the deed of 
1882, the respondents have succeeded in rebutting the presumption in 
favour of the validity of registration proceedings. 


With regard bo the deed of the 25th October, 1892, the matter stands 
on a different footing. The registration endorsement shows that the 
document was presented for roei-brabion by one Mania Bakhsh described 
as a kxrinia (agenbb In paper No. 213 a petition 6led in the court below 
on behalf of the" respondent No. 1. it was stated that Mania Bakhsh was 
nob a general abborney. He appears bo have been employe! as a karinda 
(agent! by the oxocutants of the bond. No power of attorney in his favour 
is on the record, nor is there any cvidonce that any such power of at- 
torney exists There is no proof of anv search having been made for 
powers of attorney V>ofcweon 18S6 and 1892. In the case of the mortgage- 
deed of the 25bh October, 189!. therefore, wo must give effect to the 
presumption in favour of the validity of the registration proceedings. 

Ib was further contended on behalf of the appellants that the subst- 
ance of the proceedings before the Sub-Registrar should be looked to. and 
that it was immaterial bv whose hands the document reached that of the 
Sub-Registrar provided there were persons present before that official 
who were qualified under the law bo have the document of 1882 register- 
ed It is pointed out that the registration endorsement on that document 
shows that the executants were present before the Sub-Registrar and 
admitted ‘the execution of the document. We were al^o referred to 
the evidence of one Gohind Rai, a witness called by the plaintiff. 

TTfl wftsi an attesting witness bo the document. Ha says that he was 
an a a executants a^kod Nathu Mai 

before the Snh-Regisbrar. The learned 
believe his evidence. He was produced 
1910, (by which time the plaintiff had re- 
ah zed t^hat Nathu Mai was not duly authorized to present the document 
for regiUration). no doubt, with the object of showing that Nathu Mai had 
handed the document to the Sub-Rogisbrar at the request of the execu- 
tants We think it impossible for him to remember such a trifiing inci- 
aent afber a lap=o of 23 years ana we ao nob aocapb his eviaonoe. As to 
the other branch of the argument for the appellant that the executants 
who were present at the rogibrabion office should be regarded as the per- 
sons presenting the document for registration, there is the initial obstacle 
in the wav of the app-llant that the registration endorsement shows that 
it was presented bv Nathu Mai. Ib has not been proved in this ease that 
the executants were actually present %vhen the document was presented 
for registration. Their presence in the office of the Sub-Registrar at that 


present at the registration 
to present the document'! 
Subordinate Judge did not 
[339] on the 2lsb September 
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particular moment of time cannot be inferred from the registration endorse- 
ment. The only inference that can be drawn from that endorsement is 
that the executants attended the Sub- Registrar's office on the same day as 
the document was presented. The argument on behalf of the appellant is 
in effect that it does not really matter by whom the document was pre- 
sented for registration provided the executants appeared before the Sub- 
Registrar and admitted execution. The provisions of sections 32 and 33 of 
the Registration Act No. Ill of 1877, are not open to this lax interpreta- 
tion, In Uujih-un-nissa v. Abdur RaHim (1) their Lordships of the Privy 

Council observed : — ■ 

“ When the terma of aection 89 are conaideted with due regard to the nature of 
reKiatration of deeda, it ia cleat that the power and juriadiotion of the Begiatrar only 
come into play when be ia invoked by aomo peraon having a direct relation to the 

deed.” 

In this case we have found that the mortgage-deed of 1882 was pre- 
sented by Nathu Mai, a person who had no authority to present the docu- 
ment for registration. In view of the observations of their Lordships of 
the Privy Council, set out above, we are unable to bold that this initial 
defect, if it can be said to be merely a defect, can be held to be cured by 
the subsequent admission of execution by the executants. Nor can we 
hold that the provisions of section 87 of the Act can be invoked in aid of 
the validation of registration proceedings done in violation of the express 
provisions of sections 32 and 33 of the Registration Act. 

[340] We, therefore, dismiss the appeal in so far as the suit on the 

mortgage-deed of the 2nd July, 1882. is oonoerned. We allow the appeal in 

so far as the suit on the morttjage-deed of the 25th Oobober. 1892, is con- 

oerned The respondents will receive their proportionate costs in both 

courts in so far as they have been successful. The costs of the appeal in 

so far as the suit on the second mortgage is concerned will be costs in the 

cause. We remand the case for decision on the merits in respect of the 

mortgage deed of the 25bh October, 1892. , „ ^ 

Decree reversed, — Cause remanded. 


34 A. 340 (=9 A. h. 3. 307=13 Cr. U J- 303=14 I. C. 764). 

APPELLATE CRIMINAL. 

Before Mr. Justice Sir George Knox. 

Empebor V. Jasatjli.* 

[14bb February, 1912.] 

4 c( No. o/ I860, (Indian Penal Code), section 366— Kidnapping— Taking ot4f o/ 

custody, . 

Whore two girls under the age of 16 years tan away 
remaiDedforoneoetwodayain the house ol a 7°“*° tj> the 

caste of Naika in Kumaun and no report was made to the padhan or the pat 
wari held that the womao in whose house the girls stayed was pro^rly oonviot- 
od of' an oflence under section 366 of the Penal Ood-, Queen v. Qwider Stngh, (9) 

dissented from. 

Two girls inhabitants of Kumaun. both of them under the ago of 
sixteen years,’ ran away fr om their homes and were discovered some 

•firimloal Anneal No. 878 of 1911 from an order of D. Oalnan, Sessions Judge ol 
SumauTdated the 20th of Novevnber. 1911. ^ ^ n ^ ^ 

(1) (1900) I. L. B. 28 All. 288. (2) (1865) B W. R. Cr. B- 6. 
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distanoa away in the house of one Musammat Jasauli, a Naik, where they 
had been for one or two days, Jasauli, had made no report of their arrival 
to the padban or the patwari. On these faots Jasauli was prosecuted and 
oonvioted under section 366 of Indian Penal Code. Against her conviction 
and sentence Jasauli applied in revision to the High Court. 

Mr, M. L. Agarwalan for the accused. 

The Assistant Government Advocate (Mr. R. M<iloomson)t for the 
Crown. 

Knox, J. — Musammat Jasauli has been oonvioted of an offence under 
section 366, Indian Penal Code, and sentenced to five years’ rigorous im- 
prisonment. She has sent in a petition of appeal from jail and has been 
represented in this Court by learned counsel. [341] It is contented, 
on her behalf that nothing more is established against her beyond this — 
that the two girls, Dhanauli and Gidauli, both of them under sixteen years 
of age, were wandering about and found their way to the village where 
Musammat Jasauli lives— Both girls admit that they had run away from 
their houses — and that they remained nearly one or two days in Musammat 
Jasauli's house ; and that these facts are not enough to bring the Musam- 
mat within the four corners of section 366 and do not justify the sentence 
passed ; at the outside the offence is merely a technical offence. I have 
considered all these points, also the evidence on the record and I consider 
that the view taken by the learned Sessions Judge is justified by the evi- 
dence on the record. I have been referred to the case of Queen v. Gunder 
Singh (1) With every respect to the learned Judges who decided that 
case, I find myself unable to agree with the view they took ; there is the 
further element in this case that Musammat Jasauli belongs to the well- 
known ca<=t6 of Naiks in Kumaun. I cannot think that she took these 
two girls out of charity. She made no report to the padhan or the patwari. 

I dismiss the appeal. . 

Appeal dismissed. 
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appellate CIVIL. 

Before Sir Henry Bichards, Knight,, Chief Justice, and Mr. Justice Banerji. 


Bela Eani and another {Plaintiffs) v. Mahabir Singh 

AND OTHERS { Defendaiits ),'*^ 

[I5feh February, i9l2.] 

Act No. 1 of 1872 (Indian Evidence Act), secUoni 11 and Evidence— AdmiBsibiliiy^ 

Statements of deceased persons. 


not 
the . 
evidence. 


CFol.30 I. C. 464.3 

This was a suit for possession of immovable property. One Beni 
Ram. who died in 1866. owned the P^oP^^ty in dispute. Ha was succeed- 
Kv ViiQ wife Mu<=ammat Mathuii, who died in Ittvb, and was succeeded 
by her daughter, Musammat Dasodr i: After her death t he plaintiffs, the 


• Eirflfe Anneal No 388 of 1910, from a decree of Aobal Behati, Subordinate Judge 

of Banda, dated the l7th of Juno, 1910. 

(1) (1866) 6 W. R. Ct. B. 6. 


1912 

FEB. 15. 


A.PPBI1EAVB 

CiViD. 


84 k. 341=9 
A. L. J. 85t 
:ai4l.C. 116 




84 All. 848 INDIAN HIQB OOUllT BBFOBTB [Ifol. 

transferees of the rights of the reversioners, brought this suit for posses- 
sion of the property as against the defendants who were the transferees (or 
their t34i2] representatives) of Musammat Dasodri. The roain defence was 
that the Musammat died more than 12 years prior to the institution of the 
suit, which was accordingly barred by limitation. The Subordinate Judge 
dismissed the suit as barred by limitation. The plaintiffs appealed. 

The Hon’ble Dr. t^undar Lal^ for the appellants. 

Munshi Damodar Das, for the respondents. 

Richards, C. J. — This appeal arises out of a suit for possession of 
immovable property. The property originally belonged to one Beni Bam 
who died in the year 1866. He was succeeded by his wife, Musammat 
Mathuri, who died in the year 1878, After her death, Musammat Dasodrii 
daughter of Beni Ram, was in possession. The plaintiffs are more or less 
speculative purchasers from the persons who would be entitled to the pro- 
perty on the death of Musammat Dasodri, assuming that she had made no 
valid transfer. Tue dafaniauts are transferees or representatives of Musam- 
mat Dasodri. The main defence was that the suit was barred by limita- 
tion ; and the learned Subordinate Judge found that the suit was barred. 

It is common giound that the right to bi;ng the present suit arose on 
the death of Mui^ammat Dasodri. It is also admitted that neither the 
plaintiffs, nor their predecessors in title, have ever been in possession of 
the property in dispute. There can be no doubt, therefore, that it lay up- 
on the plaintiffs to establish their case and to show that Musammat ^so- 
dri died within the twelve years before the institution of the suit. 1 also 
think that it is very just and equitable that the plaintiffs should be 1^®1“ 
to strict proof. A very long time has elapsed since the transfers were made. 
The reversioners did not attempt themselves bo challenge the transfer, and 
it is not easy for the transferees to bring forward proof of legal necessity. 
The suit was instituted on the 4th of March, 1910. In the plaint it was 
alleged that Musammat Dasodri died on the 28tb of March, ^ 

appeal here the date of her death is alleged to be the 16th of March, 1890. 
It will, therefore, appear that on the plaintiff’s ov^n case the suit was not 
instituted until the period of limitation had almost expired. 

The learned Subordinate Judge considered that the oral evidence 
adduced by the plaintiffs was almost worthless, and in this I 
agree It is, however, contended on behalf of the appellants that L341JJ 
there was certain documentary evidence to which great weight should 
be attached. It appears that on the death of Musammat Dasodri appli- 
cations were made for mutation of names in respect of some of the 
property in the possession of which she had been. These applications 
wore supported by depositions of the reversioners, two of whom wore 
sons of the Musammat, and the date of her death was stated bo be 
the l6bh of March, 1898. There is no doubt that, if these depositions are 
admissible in evidence, they supported the case of the plaintiffs. They are 
not neoessarily conclusive, but, having regard to the date at which 
they were made and the persons who made them they would be important. 
The Iversons who made the depositions are dead and the depositions 
accordingly are simply the statements of relevant facts by persons 
who are dead. Such statements are not relevant facts, unless 
come under some one or more of the sub-sections of section 32 of the Evi- 
dence Act. It has to be admitted that under the oiroumsbauoes of the 
present case the depositions in question are not admissible under sec- 
tion 32. The learned advocate for the appellants ingeniously argues that 
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while the depositions oannob be admitted under the provisions o! seotion 32 
nevertheless the fact that these persons made the statement that Musam- 
mat Dasodri died on the l6bh of March, 1898, makes it highly probable 
that she did die on that particular date and that, theroiore, the depositions 
are admissible under seotion 11 of the ILvidenoe Act. In my opinion this 
argument is nob sound. I think it impossible bo hold that a statement of 
a relevant fact which would bo inadmissible under section 32 could be 
admissible under seotion 11. If these depositions are excluded, there is 
practically no evidence as to the actual date of the death of Musammat 
Dasodri, and I think, that the learned Subordinate Judge was correct in 
holding that the plaintiffs bad failed bo prove their case. I would accord- 
ingly dismiss the appeal with costs. 

Banebji, J.— I am of the same opinion. The question is whether 
Musammat Dasodri died at some time subsequent to the 4fch of March 1898. 
If it cannot bo established that she died subsequently to that date, the 
claim is clearly time barred. Tbs oral evidence adduced to prove the date 
of her death is unreliable, though not for the reasons given by the learned 
Subordinate Judge, which are [344] clearly erroneouB. Unless, therefore, 
the statements made in the mutation case referred to in the judgment of 
the learned Chief Justice, can be admitted in evidence, the allegation of 
the plaintiff as to the date of Musammat Dasodn's death must bo held nob 

to have been proved. 

I agree with the learned Chief Justice that the statements relied on 
cannot be admitted m evidence. They are the statements of persons who 
are dead Statements of such persons can only be admitted under sec- 
tions 32 and 33 of the Kvidence Act. It is conceded that the statements 
in question do not come within the purview of those sections and are. 
therefore, not admissible under those sections, but it is contended that 
they are admissible under section 11 as being facts which make the exis- 
tence or non-existence of a fact m issue highly probable. The making of 
such a statement is, no doubt, a fact which would make the fact m issue 
highly probable and, as such, might be admissible in evidence, bub it must 
he proved beforo it can be admitted. The terms of section 11 are. it is 
true wide, but they must be read subject to the other sections ot the Act 

and therefore the fact relied on must be proved in accordance with the 

provisions of the Act. If that fact is a statement made by a person who 
is nob called or oannob be called, the statement cannot be admitted unless 
it comes within the purvievy of subsequent sections of the Act, for example, 
sections 32 and 33. That such was the intention of the Legislature is 
manifest from the elaborate provisions of the Act as to relevancy of evi- 
dence Surely it cannot be said that the statement of a person who said 
to another person that he bad seen a murder committed can be admitted 
unless the person who made the statement is called. 

As 1 have pointed out above, a statement made by a person who is 
nob produced as a witness is only admissible in the exceptional cases pro- 
vided for by the Evidence Act and in no other cases. The statements which 
the plaintiffs ask us to admit are clearly not statements which come with- 
in the exceptional provisions of the Act : they are, therefore, not admissible 
and we must hold that the plaintiffs have failed to prove that their claim 
is within time. I agree in dismissing the appeal. 

By the court : — The appeal is dismissed with costs. 

Appeal dismissed. 
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[345] RBVISIONAIi CRIMINAL. 

Before Mr, Justice TudhalL 

Emperor v. Bharosa Pathak and others.* 

[19th Februaiy, 1912.] 

Criminal Procedure Code, aectim 133 — Public nuiaance^Consiruction of dam causing 
injury to vtUage lands. 

A, B andC being contiguous villages, oi which C lay at a lowee level than A 
and B, the surplus water falling on A and B used to run off through certain 
natural channels over the lands of village C- The inhabitants of 0 erected a 
dam lO keep the water from their lands, and by so doing caused flooding of and 
damage to the lands of A and B. Held that the area and number of persons 
afiectcd by the action of the inhabitants of C were Buffioient to justify a xiiagis> 
trate in teeatieg their action as a public nuisance and taking steps to abate it 
under section 133 of the Code of Criminal Procedure. 

[wist. 36 All. 209; Ref 66 I. G. 186 ] 

In this case three villages were coucerned. Aman and Basarat on the 
one side and Barkagaon on the other. The villages were contiguous and 
the last mentioned lay at a lowor level than Aman and Basarat, and in 
oonsequence the surplus water from these two villages escaped through 
certain natural channels over the lands of Barkagaon. To soma extent 
this water was retained by means of a dam, which had been the subject 
of former litigation. The men of Barkagaon extended this dam and thereby 
caused the lands of the other two villages to be fl.ooded. The inhabitants 
of Aman and Basarat thereupon petitioned the magistrate to take action 
under section 133 of the Code of Criminal Procedure; and he did so and 
ordered the removal of the new portions of the dam. Against this order 
the inhabitants of Barkagaon applied in revision to the High Court. 

Babu tiurendra Noth. Sen, for the appellants. 

Dr. Tej Bahadur Sapru, for the opposite party. 

TUdball, j.— This application for revision arises out of proceedings 
taken by a Magistrate under section 133 of the Criminal Ptooedure Code, 
The (acts, as far as they can bo gathered from the record and the not 
luminous judgment of the lowor court, appear to be as follows: The 
complainants m the matter are residents and cultivators of Aman and 
Basarat, two villages, and the opposite party are residents of Barkagaon. 
Apparently the lands of the latter village lio at a lower level than those 
of the two former and when excessive rain falls the water from the higher 
[346] lands Hows down upon the lower lands of Barkagaon. Presumably 
both sets of lands lie in an iU*dehnod hollow. In 1B85, there was oivi 
litigation between the parties in regard to a dam which the Barkagaon 
people built across their fields to prevent the excess water from the lands 
above flowing on to their lands. The Civil Court held that the dam was 
an ancient one and maintained it. The patwari’s evidence also shows that 
there is a tal or jhil in Aman. the end of which is also dammed to keeP 
back its waters, and that this dam is broken in several places. 

The complaint made to the Magistrate was to the effect that the 
opposite party, the Barkagaon men, had extended their old dam both east- 
wards and westwards, thereby adding a further obstruction to the ° 
excess water along its natural channel over the lands of Barkagaon wi«tj 
the result that the lands above the dam were flooded and a la rge area o 

• Criminal Keviaion c o 740 ol 1911 from an order of Gaoga Ptaaad, Magistrate, 
fitet class, of Gorakbpac, dated the 2lth of Novombec, 1911. 
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orops damaged. As usual, they exaggerated their case by pleading that 
houses in their villages had been floodedl out and had fallen. 

The Magistrate, who inspected the. locality and recorded the evidence 
has found that there has been a considerable extension of the dam result- 
ing in the holding up of a large volume of water, and that this has 
resulted in considerable injury to the orops growing over a considerable 
area above the dam. He has. therefore, passed an order for the removal 
of the extensions. He has ostensibly taken action under Chapter X of 
the Criminal Procedure Code which relates to public nuisances. 

The pleas raised and pressed in this Court are : — 

(1) That the Magistrate had no jurisdiction in the matter as it was 

merely a case of disputed civil rights. 

(2) That the applicants were justified in their action as it was taken 

to protect their own lands and orops. 

In regard to jurisdiction the matter is by no means clear. Section 
133 enables the Magistrate to take action under it if he considers on in- 
formation and inquiry (if any) that an unlawful obstruction or nuisance 
should be removed from any way, river or channel which is or may ba 
lawfully used by the public or from any public place. 

There can ba no doubt that the applicants have placed (by extend- 
ing their dam) an unlawful obstruction in the channel along [3471 
which the complainant party has in the past drained off the surplus 
waters which flow upon their lands. This extension has been found by 
the Magistrate to have been recently made. It affects the lands of at 
least two villages. A person is guilty of a public nuisance who does any 
act which causes common injury to the public or the people in general 
who dwell or occupy property in the vicinity {vide section 268, Indian 
Penal Code). The re=?ultanb injury in the present case affects a large area 
of cultivated land and a considerable body of persons. It is difficult, if not 
impossible, to lay down any fixed boundary between what constitutes a 
public nuisance and what a private nuisance; but in the present case, seeing 
that the cultivators of two villages are affected, there can be little doubt 
that the case is one of a public nuisance. There cannot be any doubt that 
even from before 1835, that portion of the public affected by the act has 
been draining off the excess waters which come upon its lands over the 
lands of the applicants, and that the applicants have placed an unlawful 
obstruction to prevent the flow of water along its natural channel a 
channel which the public body affected has a right to u'-'a for the removal 
of excess water over and above that held up by the smaller pre-existing 
dam. The case, no doubt, is close to the border line between private and 
public nuisances, but in the circumstances I do not see sufficient cause for 
interference on revision on this point. The second plea has no force A 
common nuisance cannot be excused on the ground that it causes some 
convenience or advantage to the applicants (section 2e8, Indian Penal 
Code). 

The case is one in which I do not think interference is necessary or 
advisable, and \ therefore dismiss the application. ^ 

Application dismissed. 
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[348] RBVISIONAIj OIVIIj. 

Before Mr. Justice Sir George Knox. 

Hetdorn and Company {Plainti^s) v. Muhammad Shapi 

AND ANOTHER [Defendantsi).^ 
fSOth February, 1912.] 

Act No. IX of 1837, (Prouincifil Small Cause Courle Act), section 26— /«msd»ci»oti of 
Bigh Court^Revision^Refusal of leave io amend platnt. 

Beld th'.t the r 0 fa«;al on the pa^t of a Ooart oi Sm^U Causeg of Vfrmission to 
aoSna a technical defect in the plaint amoanted to an 

w?md iu.tify the interference of the High Ooart m revision under eeotion 95 of 
the Provincial Small Caa^o Court? Act. 1837. 

[Ref. 53 I. 0. 2V3 (of : uuSor S. 115 O. P. Code ; 1 Ii. W. 280 ; 15 L. W. 667 ; 22 

M Tj. .T. 1^6 : 80 I. C. 278 ] 

The plaintiffs, a firm carrying on business in Germany, sueS the de- 
fendants for recovery of a sum of money as the price of goods !°W. T^e 
plaint and the valralat-namaV. in favour 

plaintiff were signed by one Mumtaz Ahmad holding a power of attorney 
bearin'’ a German starae. At the hearing it was contended for the defen- 
dant that the power of attorney was invalid as not bearing on it “ ® 
Indian stamp. The case was po'-tnoaed on several occasions, and at the 

final hearing Mu-mhaz Ahmad asked for leave -mend 
the plaint hv inserting “ Mumtaz .Ahmad, agent 
■fudge of the Court of Small Causes held that “’Jf 

oarrv on business either in their o.vn names or in that of Mumtaz Ahm^, 
the Imendment applied tor bv the latter did not improve matters. He 
theronnen dismissed the suit. The plaintiff company applied in royision to 

the Hifih Court. ^ a 3 i.u *. 4 .u^ 

Dr. Saiish Chandra Banerji. for the applicants. 

Tiiilee hal oyerlooke'l the provi^noos of orlar ® t)’i authorized ' 

V. John Srnidt (1). . . , \ / j.u« 

Bahu B^lram Chanira Mnk.rji ffor Maulvi Ghulam Mujtaba). for tee 

eras 

ot the Sma l Cau,e Ceirt, . taction 125 of the 

wider pirisliotion than thaB should not interfere in 

r, ""Ih-s ^rer^Tmnst thme was an error of law. It was the plain- 
a case like this where a. ™ ^ gt the power of attorney 

tiff's duty to pray was made. The Court had no option 

properly stamped. No su adopted by the plaintiff showed fully 

hut to dismiss the suit. ^rounds now urged. Order VI 

that he never took h«s o i, Order III and nrevious orders must 

’’ifinirbr,.” t vT " e.™i.»i 

POW 0 ™ homa ,li=cr.^ooary .-l.ouldj^b^ese^.oJ ^ 

• Civil Uoviftion No. 195 ot 1910. 

(1) (1900) I. D. R. 29 All. 55. 
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Knox, T. — A suit wa** in^tiitufse^ in the Court of Small Causes at 1019 
Cawnpore on the 24th of Mav, 1911. The plaint ■was signer! and Fbb^^SO, 

verified by one Murataz Ahmad. Mumtaz Abroad purportpd to be BBViBiONAJj 
acting and to be authorized to act for Messrs. Heydom & Co. When - Oiviii. 

the power under which he professed to act was scrutinized, it was found 

that it did not bear the stamp required hy Act No. TI of 1899. The result ^ 
waa that the power could not be admitted in evidence for anv purpose. ' * 
Apparently the defect in the power was not realized by the court until 
some time after the plaint bad been broucht upon the register. Bub 
when the case came on for hearing a preliminary objection was taken 
on behalf of the defence to the effect that the suit was not entertain- 
able, as the plaint was rot properly signed and verified, and there 
was no proper precentation of the plaint. The Court of Small Causes 
arrived at the conclu^^ion that Miimtaz Ahmad had no locus stan'ii and 
the pleader appointed by Mumtaz Ahmad had no lonus stnndi before the 
court and the suit was aocordinglv dismissed. It does not appear that the 
attention of the court was directed bo a ca«e of this Court. BasfJeio v. John 
Smirlt (1\ That case was, it is true, decided upon the Code of Civil Pro- 
cedure as it stood in the yesLX 1899. But in regard to this matter the only 
difference that I can find between the Code as it stood in 1^99 and the 
Code of 1908 is that the present Code is in favour of all mere technical 
defects in pleadings being amended in such a manner that the court can 
debermme the real questions in controversy between the parties. The 
real questions in controversy are set out in the four issuer [350] framed 
by the court below. Those questions have nob been datermined. 

The court has acted upon a technical plea. It is no doubt of the utmost 
importance that a defendant should not bo required to plead until his 
adversary has shown that he has put in such a case before the court as 
the defendant is required to answer and if the Court of Small Causes 
allowed the plaintiff to amend the pleadings in such a wav as to p^aoe 




> 
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I 
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% . —s — — - • •— » .• , • ^ ^ ^ 

this point beyond dispute, and the plaintiff had failed within the time^*N.> 
allowed to mate the neoessavv amendments, it would have very pro- 
perly dismissed the suit. TVie court might have put the plaintiff to 
terms such as seemed necesca>-y to indemnify the defendant for having - ^ 
brought him to court for auswaring a premature suit. The Court of 
Small Causes not having done so has acted with such irrgulariby as 
calls for an interference. I accordingly set aside the order of dismissal 
and I order that the suit be returned to the Court of Sm'll Cauces, Cawn- 
pore. with directions, to take it up at the stage ah which tt was before the 
order of the 12th of August. 1911, was passed, and under the provisions of 
order VI, rule 17, be allow the plaintiff to amend the pleadings and then 
to determine the real questions in controversy between the parties or if 
the necessary amendments have not been made within the time allowed, 
to dismiss the suit. Costs will abide the event. 

Application allowed. 
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[331] APPBLIiATE CIVIL. 

Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Bsnerji. 
Risali and another {Plaintifs) v. Badak Ram and others 

(JJefendanis)"^ 

[20bh Fobraary, 1912.] 

PUading^Suit for cancellation of father's wiM brought by daughiere^Plea of custom 
excluding daughters from inker itance^Cutiom not alloived to be raised in this stii<. 

0& suit by the daughters of the testator for a deolaratioa that a will alleged 
to have been ezeouted by their father was a false and fraudulent dooument 
and not binding on them» the defendants set up a oustom by virtue of whioh 
the daughters, but not apparently daughters’ sons, were ezoluded from inheri’* 
tanoe to their father's propsrty. 

Held. that, as members of their father's family, the daughters, who but for 
the will, on the death of their mother, would take the property of their father, 
had a cause of action which entitled them to bring the suit, and the issue 
whether or not a custom existed excluding them from inheritance was not a 
fit and proper issue to be determined in the present suit. 

[Ref. 24 I. 0. 982.3 

The facts of this case were as follows ; — 

This appeal arose out of a suit iu which the plaintiffs sought a declara- 
tion that a will said to have been executed by one Ratnji Lai shortly 
before his death was nob a genuine dooument, hut was a false and fraudu- 
lent will. The plaintiffs in the suit were Musammat Shibbo. the widow 
of Ramji Lai, and Mu^ammats Baldai and Risali, his minor daughters, 
under the guardianship of their mother. The defendants were fifteen 
persons who would take the property under the will of Ramji Lah if 
genuine. It is admitted that posse^^sion is still with the widow, Musammat 
Shibbo. The defendant, pleaded that the will was genuine and also that 
there was a custom prevailing amongst Jats, to which class Ramji Lai 
belonged, which prevented the daughters inheriting any right in their 
father’s property. They also pleaded, as bo Musammat Shibbo, that she 
had no interest in the suit because her rights as widow were nob interfered 
with by the alleged will. 

The Subordinate Jui^ge dismissed the suit. As against the widow he 
dismissed it on the ground that she was eobiblod to the property under the 
will, and therefore she had no cause of action. Ho further decided that the 
will was a forgery, but that the daughters had no right bo maintain the 
suit, because he found that a custom prevailed amongst the community 
which prevented daughters inheriting. The plaintiffs appealed. 

[352] Babu Balram Chandra Mukerji. for the appellants. 

The Hon'ble Pandit Moti Lai Nehru and Pandit Mohan Lai Nehru, 
for the respondents. 

Rickards, C. .T , and Bankr.k, .T.:— This appeal arises out of a suit 
in whioh the plaintiffs sought a declaration that a will said to have been 
executed by one Ramji Lai shortly before his death was not a genuine 
dooument, but was a false and fraudulent will. The plaintiffs in the suit 
were Mu'^ammat Shibbo. the widow of Ramji Lai, and Musammats Baldai 
and Risali, minors, under the guardianship of their mother. The defen- 
dant were fifteen persons who would take the property under the will of 
Raraji Lai, if genuine. It is admitted that possession is still with the 

• Pirat Appeal No. 229 of 1010, from a decree of Mubainmad Husain, Addiiioo*! 
Subordinate Judge of Meerut, dated the lOth of April, 1910. 
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widow, Musammat Shibbo. The defendants pleaded that the will was 
genuine and also that there was a custom prevailing amongst JatSt to which 
class Kamji Lai belonged, which prevented the daughters inheriting any 
right in their father’s property. They also pleaded, as to Musammat 
Shibbo, that she had no interest in the suit because her rights as widow 
were not interfered with by the alleged will. 

The learned Subordinate Judge dismissed the suit. As against the 
widow he dismissed it on the ground that she was entitled to the property 
under the will, and therefore she had no cause of action. He further 
decided that the will was a forgery, but that the daughters bad no right 
to maintain the suit, because he found that a custom prevailed amongst 
the community which prevented daughters inheriting. 

Musammat Shibbo has not appealed, but the daughters have appealed, 
and it is contended on their behalf that the learned Subordinate Judge 
ought nob to have gone into the question of the existence or non-existence 
of the alleged custom. All that they asked in their plaint was to have the 
question of the validity of the will decided, and that if that question was 
decided, in their favour, the court ought to have made a decree in the 
terms of the prayer in the plaint. 

In our opinion the contention of the appellants is sound. It is quite 
clear that the widow had an interest in bringing the suit. The estate that 
she would take under the will would be quite a different estate from what 
she would take under the ordinary Hindu law. The latter would entitle 
her to alienate the property for pious purposes and for legal necessity. As, 
however, she has not appealed, we are not concerned with her. 

[353] [The judgment after discussing the evidence thus proceeded 

It is strongly contended on behalf of the defendants that, notwitb- 
standing this ffnding, the decree of the court below ought to be upheld 
because the learned Subordinate Judge has found that a custom exists 
which excludes the daughters from inheriting their father’s property. In 
our opinion this issue ought not to have been gone into at all. Pritna 
/acie and until the defendants succeed in showing that a custom exists 
which excludes them, they are entitled upon the death of their mother to 
succeed to the property, unless, of course, a valid will stands in their way. 
They are. in our opinion, entitled to get rid, by a declaration of the court, 
of a false and fraudulent document interfering with the rights which they 
would have under the ordinary law. Furthermore, the custom as alleged 
in the defence was merely a custom which excluded them from inherit- 
ance. The custom, as stated in the defence, did not disentitle the sons of 
daughters. We have already mentioned that the fifteen persons referred 
to in the will are nob the persons who would take even if the alleged 
custom were proved. Therefore it might fairly be said that the daughters, 
as members of their father’s family, had an interest in getting rid of a false 
and fraudulent will under which persons nob entitled under the ordinary 
or customary law would take the family property. They claim that on 
the death of the widow, their mother, they would be entitled to the pro- 
perty; and therefore this alleged will casts a cloud upon their title which 
they are interested in having removed. In our opinion the appellants the 
daughters of liamji Lai, bad a cause of action which entitled them to 
bring the suit, and the issue as to whether or not a custom existed exclud- 
ing them from inheritance was not a fft and proper issue to be tried and 
determined in the present suit. We express no opinion as to the existence 
or non-existenoe of the alleged custom, or on the question whether or notf 
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I9t2 assuming some custom to exist, it excludes not only daughters but daught- 
Feb. 20. ers’ sons. These are questions which may have to be tried at some future 
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APFBIiDATB 

OiViii, We allow the appeal, set aside the decree of the court below, and 

84 plaintiffs’ claim with costs in both courts. The objections 

9 A. Iii J. 3M on behalf of the respondents must be disallowed, and we dismiss 
=14 La 639. fcbena. 

Appeal allowed. 


34 A. 384 (=14 I. a 599=13 Cr. L. J. 247=9 A. L. J. 308). 

[354] REVISIONAIi CRIMINAL. 

Before Mr. Justice Sir George Knox. 

Ram Singh v. Mathura and others.* 

[2l5t February, 1912.] 

Criminal Procedure Cede, sedion 250— ‘Frivolous or vexatious complaint-'^Award of 

compensaltoyi to accused— Award to be made by order of discharge or acquittal atid 

not by separate order. 

Held that peotion 250 of the Codo of Criminal Procedure was not intended to 
meet the case of false accusations, but of frivolous and vexatious accusations. 

Held nifio that the direction to pay oompeos.'xtion in a case found to be frivol- 
ous or vexatious cannot be made in a subsequent proceeding, but must form 
part of the order of discharge or acquittal. 

This was a reference made under section 4 38 of the Code of Criminal 
Procedure by the Sessions Judge of Banda. The facts are thus stated in 
the order of reference : — 

** This i-i an application for revision of an order purporting to have been pnssed 
under section 250, Code of Cciinin t I Ptocoduro. by Mr. Gwyune, Joint Magistrate of 
Mahoba sub division, by which Rim c>ingh, applicant, was ordered to pay Rs. SO to 
Mathura and others as compensation. 

*' It appo.ics that Ram Singh brought a complaint against Mathura and others, 
charging thorn with ofiencos under sectiun'i 3l3 and 154, Indian Penal Code. 1beo«Be 
wad tried by Mr Gwynuo. who recorded an order of ao^uitt.kl oo the 'Jlst September, 
At tho end of this order ho recorded ‘ The complainant must show cause 
why be should not be mulcted m Rs. 50 under section 2 d 0, Code ol Criminal Pro- 
cedure.' 

'* Ho then recorded separate proceedings under section '250, Code of Criminal Pro- 
cedure, and fixed tho iOth October for bearing evidence. On the 15tb October betook 
tbc evidence of eight witnos.sos, and on the 30th October, 1011, recorded an order by 
which ho ordered Ram Singh to pay i^s. 30 componsation to Mathura and others or in 
tho default to undergo 20 days' simple imprisonment. 

" It is urged in support of this upx>lioatioo that tho order as to compensation 
should have been made along with the order of acquittal passed on the 2lst September 
lOil. The Joint Magistrate had no jurisdiction to make it subsequently. 

** Further it is urged that tho order as to im^ risonment could not be made until 
it was found that the compensation could not be recovered. 1 am oi opinion that 
both ooutcntioue arc eight, and that the Joint Magistrate had no jurisdiction to order 
payment ol ooDipenaatiou on lb© SOih Ooiober, 101 1. In In the j/iatur oj the comp^amt 
ij dujatir Husati* \L it waS held by the Uou'ble High Court that oompeusai ion must 
bo awarded by the order of uiHOharge or acqaitt.,1 and that an order Cor payment of 
Ouiiipeunation mide in a i^epar.kte proceeding after the uooused h.ad been disoDarged Wui 
not merely irregular but without ]aii(,aioi,iua. ibe pieecnt Case is on all fours with 
Oa/ctu r ijusuiu's case. 

* Otimiual Uofecenoc No. 77 of 1912. 
fi) (1903^ L. R. 25 All. 3i6. 
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[355] “ I, therefore, order the raootd to be fiuhmitted to the Hon'ble High Court 
under sootiou 433. Coda of Oriminal Pcooodura. with the raeommendation that the 
order of the -ioiut ^igii^trabe as to payrnenc of ooinponsatiou be sot aside* and that tbe 
amouat if paid, be ordered to be tofaodeil. The Joint Magistrate will be oalled upon 
to furnish the necessary oxplacaiion. if any." 

Knok, J. — This case has been rightly reported. I find that the learned 
Magistrate in his judgment says ‘ The case is utterly false and I acquit 
all the accused. Section 250 of the Code of Criminal Procedure was not 
intended to meet the case of false accusations, it was meant to meet with 
frivolous and vexatious accusations. Where a person complains that ha 
was kept in confinement for three days, he is going a long step beyond 
making a frivolous or vexatious accusation. Over and above this, the words 
contained in section 250 are clear. If a Magistrate wishes to direct 
payment of compensation in frivolous cases, he is to give the direction by 
his order of discharge or acquittal. In other words, before pronouncing 
tbe order of discharge or acquittal, ho has to call upon complainant and to 
record and consider any objections that the complainant may make. After 
having done so, and not before, should ho place on record or, at any rate, 
only then, pronounce his order of di‘-chargo or acquittal. I set aside the 
order of payment of Rs. 30 as compensation and direct that it be returned 
to Ram Singh. 
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APPELLATE CIVIL. 

Before Sir Henry Tiichards, Knight, Chief Justice^ and 

Mr» Justice Barter ji. 


Nath Mal and another (Plaintiffs) v. Abdul Wahid Khan 

AND OTHERS (Defendants).'^ 

[22nd February, 1912.] 

Act No. Ill of 1377 li*.QtstriitiO'i Act), sccliuu 'i2-.l:egi&tration — ** Prctcntaiion." 

Where tbe oxccub<»QtH of a docuinoQb which it dei^ired bo rogistor ate preReab 
acquiescing id tbe bjudiog over of the docuiiU'Dt to the Hegistrar foe registration, 
tbe fact that the physical act of handing the document to the Registrar is per- 
formed by a pjtson who is not authorized to ‘present’ the document for registra- 
tion Will not render the presentation invalid, 

[Fol. 85 All. 7 J.] 

The facts of this case were as follows : — 

The plaintiffs brought a suit on tbe basis of a registered mortgage 
bond, dated tbe 27th of January, 1837. In the court of tbe Subordinate 
Judge of Saharanpur a preliminary objection was £356] taken by the defen- 
dants that the registration of the deed was invalid. What happened at 
the time of the registration was that the deed was handed over to the 
Registrar by one Kundan Lai, who was evidently representing the mort- 
gagees, but held no power of attorney as is mentioned in section 33 of the 
Registration Act. Bub the executants of the deed, who were present and 
identified before tbe Registrar, admitted the execution of the deed and tbe 
receipt of oon'^iderabion. The Subordinate Judge d»smis>ed the suit on the 
ground that the registration of the deed was invalid ina-muoh as there 
was no proper presentation of the deed according to the provisions of flec- 
tion 32 of the ludian Registration Act of 1877, 


*Firat Appeal No. 28 ot IDII from a deoc«e of Muhammad Sha5, Bubocdi 

Of Bahacanput, daiad the ^8th ol oaptamber, iviO. 
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Tbe plainbilfs appealed. 

Mr. Agha Haidar^ for the appellants : — 

Even if tbe deed was handed over by Ivundan Jhal to the Hegistrari 
inasmuch as the executants were present, aoQuiescdd in the presentation 
and admitted execution of the deed, the presentation was a proper one, 
WHditi Begum v. JPazal K.h*xn (.1). Thorefore the document, the 

basis of the suit, is in every respect a valid one. 

Babu Durga Charan Banerjit for the respondents : — 

Tbe endorsement on the deed by tbe Registrar shows clearly that the 
deed was presented for registration by Kundan Bal, who had no power to 
present it, either under the provisions of section 32 or 33 of tbe Registra- 
tion Act. Those two sections enumerate the persons who alone can present 
a deed lor registration. The defect in presentation was not covered by 
section 87 of the Act. Ishri Prasad v. Baij Nath (2) ; Mujib-uit’nissa v. 
AbUur Rahim v3). Tbe dead being invalid tor want of proper registration, 
the suit was tightly dismissed. 

Richards, C. J., and Banebji, J.: — This appeal arises out of a suit 
upon a mortgage. Paiagrapb 1 of the plaint, which alleged that the plain- 
tiffs wore mortgagees of tho property, was admitted in tbe written stata- 
ment. Tbe learned Subordinate Judge, however, dismissed the suit upon 
the ground that the mortgage deed bad not been properly “ presented *' for 
registration. Tbe presentation of a mortgage deed for registration is a 
proceeding which is prescribed by section 32 of tbe Registration Act of 
[307] 1877, which was in force at tbe time when this document wns 
registered. A deeci must be " presented ” for registration by some person 
executing or claiming under the deed, or by his agent, or representative or 
assign duly authorized in the manner proscribed by tbe Act. The name 
of Kundan Lai appears on tho endorsement on the deed, which was in tact 
registered. It also appears fiom the endorsement that the mortgagors 
were present and were identihod before tho Registrar. Kundan Lai was 
examined as a witness, and ho stated that he was present at the registra- 
tion representing the mortgagees. Ho states that the mortgagors were 
all present. It is true that be says that it was not he but the mortgagors 
who “ presented " the deed. Evidently he was afraid that if be did state 
that he himself “ prosontod ’’ the document, the side lor whom he was 
giving evidence would lo ::0 their case. It seems to us that tho word ' pre- 
sented " has a tecbnioal moaning and that wo ought bo consider what tbe 
real facts are, and then to come to a conclusion whether having regard to 
those tacts the document was duly ‘ proseatod ” within the meaning of 
tho section. Taking into consideration tho evidence of Kundan Lai cou- 
pled with the eudorsemont on tho bond, we have not tho least doubt that 
all the mortgagors were poresent at the time of registration, and when the 
document was brought before tho bub-Rogistrar, Kundan Lai was sent to 
represent the mortgagees, to pay over tho money to the mortgagors and to 
bring tho document away after registration. It is true that Kundan Lai 
was not authorized in tbe manner proscribed by the Act and it is cleat 
that if DODO of the executants woio present, Kundan Lai alone could not 
have “ presented ” tho document because he was not " duly authorized, 
and the presentation by him would not have satisfied the requirement of 
tbe Act. We think, however, that where the executants were present 
acquiescing in the banding over of tbe doouqaent to the Registrar for regis- 

ll) (1910) 9 A. li. J. 148. (d; (1900/ I. L. B. 26 All. 263. 

(2; Weekly Nobes, 1S06, p. 196. 
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tratioui the dooumeDb was being “ presented ” by them, for registration 
within the meaning of the Aet. We aooordingly think that this appeal 
ought to be allowed. We allow the appeal, set aside the decree of the 
court below and, remand the case to that court with directions that it be 
readmitted under its original number in the register and tried on the 
merits. Costs here and hitherto will follow the result. 

Appeal allowed. Cause remanded. 
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34 A. 358 (=14 I. C. J38=9 4. L. J. 431). 

[358] FULL BENCH. 

Before Sir Henry Bichards, Knight, Chief Justice, Mr. Justice Banerji and 

Mr. Justice Tudhall. 


Shboambar Ahir and others [Plaintiffs) V . The Collector 
OF AZAMGARH and others [ Defendants ) AND Mahabir AhIR 

AND ANOTHER [pro forma Plaintiffs).^ 

^ [24th February, 1912.] 

Jnrisdic.tion^Civil and Revenue Courts— Act {Local) No. II of 1901 (Agra Tenancy Act), 
sections 4, 95, 167, 197 — Act {Lccal) No. Ill q/ 1901 {Vnited Provinces Land 
Revenue Act), sections 56. 23“^ (t) — Suit for declarntion rcoarding various alleged 
cfisiomary rights of zamindars, mostly of the nature of ccss- 1 . 

A suit was filed by certain teuants of a village agaioafe the zamiDdars praying 
for a doolar^tion that no custom existed in their village which entitled the 
zamindars to take certain fruits and wood, or to the use of a plough, or to a 
number of other dues, including sug^roine juice from some of the tenants, 
poppy seed from the Koeries, and various other matters of the same descrip- 
tion. 

Held that the suit was properly filed in a Civil Oourt.-and was nob excluded 
from the jurisdiction of such court by anything contained in either the Agra 
Tenancy Act. 1901, or the United Provinces Land Revenue Act, 1901. 

[Ref. 35 All. 19: 71 I. C. 432 ] 

The facts of this case were as follows : — 

At the «;eveuth settlement of the district of Azamgarh an entry was 
made in the wajib-ul-arz of mauza Tamalpur to the 'iffeefc that the zamin- 
dars were, by u^ago. entitled bo certain dues, by wav of cess, from the 
tenants ; namelv, half the fruit and wood of trees, including clumps of 
bamboo, five seers of poppy seed from each Koeri tenant, one pot of sugar- 
cane juice from each tenant, one rupee from each ucaant pressing sugar- 
. cane in a mill, See . Tho tenants of mauza Jamalpur brought a suit in the 

court of the Subordinate ludgo on tbe allegations that the said entry was 
made behind thoir backs at the instance of the zamindars ; that at the 
sixth sotblomont the zamindars attempted to obtain a similar entry, bub it 
was decided that there was no such custom in their favour ; that there 
never had been nor was any custom or u'^ago by which the zamindars 
were entitled bo the said dues. The relief sought was a declaration as to 
the non-ex'sbence of any such custom nr usage. One of the pleas in 
defence was that tbe suit was not cognizable by the civil courts but by 
tho revenue courts. Both the [359] lower courts gave effect to this plea 
and dismissed the suit. The plaintiffs appealed to the High Court. 

♦ P«-ond AppeM No. 610 ot lOll from a decree of Rarn Autar Pande, Distriofc 
Judge of Azamgarh, dated tho 6th of April, l9ll, confirmiog a decree of Ram Ohandr* 
Cbaudhri, Subordinate Judge of Azamgarh, dated the 18th of August, 1910 ^ 
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Babu Surendra Nath Sen, for the appellants t — 

The suit is cognizable by the civil court. The relief sought is a decla- 
ration that an alleged custom does not exist. It is the civil court alone 
which can go into the question whether a certain custom exists or not * 
the revenue courts have no jurisdiction to entertain such a suit. The dis- 
puted entry in the wajib-ul-arz expressly bases itself upon a usage, and not 
upon an agreement between the landlord and tenant. If these dues were 
claimed as a matter of contract between the landlord and tenant, the case 
would be different. 'Whethor the dues are of the nature of rent or cess or 
other dues, the suit, having regard to the relief claimed, is of a nature 
cognizable by the civil court alone. 

Section 167 of the Tenancy Act bars the cognizance by civil courts 
of certain suits speciffel in the Act. The only provision of the Act which 
might be regarded as applicable to this suit is section 95, clause (d). But 
the suit does not come unler section 95 (^2), for if. is not a suit for a decla- 
ration as to the rent payable in respect of a holding. That section applies 
to all matters in dispute relating to the contract or agreement between 
landlord and tenant in respect of a holding ; it has no application where 
the dues claimed are neither based on agreement nor are in respect of the 
holding. The disputed dues are quite independent of the nature or extent 
of the holdings ; they are something over and above the rents. For ex- 
ample five sears of poopy seed are claimed from a tenant, not because of 
his holding, but because ha is a Koeri ; one rupee is to be paid, not because 
a tenant grows sugarcane, bub because he presses it in a mill. Some of 
the plaintiffs have only groves, which are nob “holdings,” having regard to 
the definitions of “ holding ’* and “ land “ in the Tenancy Act. 

Again, section 95 {d) cannot apply unless the dues are “ rent The 
defendants claim them to be. and they arc enborel in the wajib-ul-arz as 
“ces<^es’’ within the meaning of section 56 of the Band Revenue Act. The 
wording of that section shows that a clear distinction is drawn between (1) 
rent and cess, and ^2) be»<weoa rent and dues ” which are of the nature of 
rent payable in addition bo the rent of tenants.” Neither cesses nor such 
dues arc “ rent," [360] therefore, within the meaning of the Land Re- 
venue Act. Now, the meaning of the word “rent” in that Act is defined to 
be the same as that under the Tenancy Act. The dues, therefore, are not 
“rent" within the meaning of the Tenancy Act; and, so, section 95 ((i) does 
not apply. 

Mr. A E. Hvve^ (with him Dr. Satish Chandra Banerji and Maulvi 
Muhammad Ishaq), for the respondents : — • 

It is not the civil court alone which can determine a question as to 
the exi^stonce or otherwise of a custom. A revenue court is quite com- 
petent to entertain and decide such a question if it arises in connection with 
the amount of rent pavahla, vide section 37 of the Tenancy Act. If the 
zamindars sued one of those tenants for rent, saving that so much was 
rent proper and, besides, so much on account of dues based on custom, the 
rent court could enter into the question of the existence of the custom in 
order to determine the correct amount of the rent. Having regard to the 
relief claimed, therefore, it cannot be said that the suit is not ""cognizable 
by the revenue court. 

On the other band, it is exclusively cognizable by the revenue court ; 
for it comes under section 95 C«7'). The dues are not independent of the 
holdings, but in respect of them. They are payable by the tenants as 
suoh ; that is to say, in te^peot of their holdings. The best is not whether 
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well, who are not agricultural tenants. ^ persons as 

, « Tbeo, these dues oome under the term *' rent ” in senfinn mu 

de6niftion of ' rent " in the Tenancy Aot is wide enough to cover thele dues^ 

It includes whatever is payable for the occupation of land The ® o* 

Mahabtr v. Sheodthal (1) is in my favour. ruling in 84 A. 308= 

There is no real distinction between “rent” and bhin0q in fVia *■ « 9 A^’l. 

rent drawn by section 56 of the Land Eevenue Act uX wh ® h - 

most of these dues were professedly entered. No sharn line ^ 

tion can be drawn. The Act is bally framed. BesTdes sectmn olTn 

the Tenanoy Aot, section 233. clause (i). of the Land Revenue Act 
bars the jurisdiction of the [361] 

civil Court. The de6nibi<^of r^*t^'i 

same for both the Acts, but there is this difference that section Qqq 
does nob speak of the rent payable m respect of a holdtna TKr ml ^ 

S. A. No. 497 of 1910. decided on 8th June, 1913, supZs my ease"® 

Babu Stirendra Naih Sen was not heard m rep y. ^ 

Richards, C. J., — This and the connected appeal arise mih r># e ■*. • 
which the plaintiffs sought a declaration that no custom existed^^tliVS 
village which entitled zamindarsto take certain fruits and wnnd nr d ■ tl 
to the use of a plough and a number of other alleged dS inXdmg“suS 
oane ]U,oe from some of the tenants, poppy seed from the Koerfes Ind 
various other matters of the same description. The suit was in°Htnr».f i 
the court of the Subordinate Judge of Azamgarh. He decided thai. 
suit was not cognizable in a civil court and he declined to return f-h i 

for presentation in the proper court. The learned District Judea in’’ 
appeal affirmed the decision of the Subordinate Judge and dismtird 
plaintiffs' suit. The plaintiffs oome here in second appeal 

I think that the question wnether or not the viliaoers are liaM.. 
these dues is a question of very great importance, no matter what is' the 
proper tribunal to decide it. However, ail that we have tTdIifa in the 
present appeal is whether or not the suit is cognizable by a civil oonrt 
In my opinion the suit was cognizable in the Civil n • 

facie the civil court is the court to decide all cacac? ni a i 
Only oases which by express enactment are withdrawn from the 
auoe of the civil court are not triable by that court It i= oogmz- 
seotion 95 read with section 167 excludes the present suit from 
zanoe of the civil court. Section 167 provides that the suits 
the fourth schedule shall only be cognizable in the revenue etnirf 
ed in the fourth schedule are the suits sp0ci6ed in section 95 Sectro“ 
provides that at any time during the continuance of the tenanov altheT^n^ 
landholder or the tenant may sue for a declaration as to J 
there mentioned. Amongst these matters is the rent payable 
a holding and whether it is payable in cash or in kind It is ar 
this suit is a suit as to the rent payable for the holding and 
payable in cash or kind. Reliance is aLo placed upon Section 933 ”i “ 

W of the Land [362] Revenue Act. which provid^es thafrsuit s'ha^ 

mstit^ted in the o.vil court by a tenant in respect of the rent payabU 

It seems to me that rent in both section 95, olause id) Inf fKn t 
A« t. and section 233. clause (»), of the Land Revenue Act refers t Tenancy 

dinary oonventional or contractual rent payab le 1 y a tenant for his° hoIdinV 

(1) Weekly Notes, 1885, p. 330. 
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No doubt the deBnition of rent in section 4 of the Tenancy Act is wide. 
It is there deBned as bein^ whatever in cash or kind is to be paid or deli- 
vered l^y a tenant for land held by him or on account of groves, tanks, et 
cetera. Notwithstanding this definition, it seems to me that the plaintiffs 
in the present case cannot, in truth, be said to be su ng in respect of a 
matter relating to the rent payable in respect of their bolding. The claim 
of the zimidnars which the plaintiffs seek to resist in the present case is, 
it seems to me, a claim ba^ed on custom, the zamindars claiming by right 
of custom to be entitled to certain cesses or dues. These dues to some 
extent are claimed, no doubt, by rea^^on of the fact that the plaintiffs 
are tenants, and to this limited extent it may be argued that they are 
payable in respect of their holdings. It is extremely difficult to see how 
fulfilment of some of these customary rights could be enforced intbo 
revenue court. One custom is the giving to the zamindars the use of a 
plough. If the tenant refu^^ed, it seems to me that the zamindar*s only 
right would be to sue for damages, and such a suit could only be brought 
in the civil court. Again, it would be impossible for the zamindar to 
enforce the delivery of the sugarcane juice, if, by obance, the tenant did not 
grow any suparcane, and accordingly the value of the sugarcane juice would 
have to be assessed and sued for as damages. I may mention that the 
wajib-ul-arz, which is the basis of the claim of the zamindars, particularly 
specifier: some of the items as being cesses referred to in section 56 of the 
Land Eevenue Act. That section is as follows : — 

*' In the North Weatern Frovinoea all cesses which are payable by tenants on aQ> 
count of the occupation of land and which are of the n kturo of rent payable in addition 
to the rent of tenants, or in lieu of which property rights miy be assigned under see* 
tioQ 7H, ohhUf^e (6). sh.iU be recorded by tlia record officer under the appellations by 
which they are known, and no cesses not so recorded shall be recoverable in any oivil 
or revenue court." 

In the Land Bovenue Act it is expressly provided that the term rent 
is to have the same meaning as it has in the Tenancy Act. It [368] is 
quite clear that this seotion draws a distinction between rent and pay- 
ments in the nature of rent. These latter payments are not " rent.” In 
the words of tho section itself they are payments which have to be made 
in addition to the ** rent.*' It seems to me that there is no provision in 
either the Land Kevenue Act or the Tenancy Act which excludes from 
the cognizance of the civil court a suit for a declaration that no custom 
exists in tho village which renders the plaintiffs liable to the payment of 
these dues. 

The plaintiffs also sue to have the entry as to these alleged dues 
declared null and void as against them, on the ground that they were 
entered in the wajib-ul-arz behind their back and without their having a 
proper opportunity of showing that no such custom existed. If these 
allegations are coiroct, it seems to me not at all unreasonable that the 
piamtiffs should have a declaration to tho effect that tho entries are not 
binding on them. 

I would allow the appeal and remand the suit for trial on the merits. 

BanKR.H. -T. - I aho am of opinion that the suit brought by the plain- 
tiffs was not excluded from the cognizance of the civil court. Seotion 167 
of the Agra Tenancy Act provides that no court other than the revenue 
court shall take oogn’zanoe of any dispute or matter in respect of which 
any suit or application of the nature ‘'peoified in the fourth schedule to 
tho Act might bo biought or made. Therefore, unless the suit is of the 
nature mentioned in the schedule, its cognizance by the civil court is uot 
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ctusf U oe ‘“he 

Clause Id) ot sect on 95 prot“dL That a ^fandho“id by the oivil oourb. 3 S 4 . 358 = 

th^ra - rh^izr oTrt-! 

“™h»f U ‘ '“ section 4 , clause (iu), as meanina «!• 

let or [ 364 ] held lor agricultural purposes.” The amounts whTch the 
defendants oiaim as payable bv the nlamhiffc a.r>A fk^ *.• i yP'oii one 

M 1 - “ ~ Hr 

rrng“ oTthe Agr^enincy A:r“‘ln ^ 0 “ thVre“\ ^''7 7 

z7:T^ufc:LTZ%t ‘^h^tTs 7yr e In Ld f :f “i ““ 

is nothing in the Agra Tenancy lot which mZs t suit 
cognizable by a revenue court As r^ b^s the sa -1 
Land Revenue Act as it beats in the iLa Te^e A ‘V*"® 

clause (i), of the Land Revenue Act does not apply to a case’ 

The suit nob being cognizable by a revenue court the Tiv 
can take cognizanoe of it is the civil court and tha’c nrh' which 

have tried it on tee merits. 1 agree rth; mdar ;ro“po“sed 

lUDBALL, J .— 1 also agree m the order proposed To m,, .. ■ 

quite clear that the present suit cannot be said to be one f^^l 1 ^ ^ 

as to the rent payable by the plaintiffs in resptrof t^r holdr Tu 
unnecossary to go into details Manv nf ooiamgs. it is 

could clearly be on.y recovered in a civil court • for^x 
Ee. 1 . which. It IS =aid. a tenant of the village p’a s t^Z ^ 

he sets up a sugaioane press in the village to press hl^own“oane“' Th^s 
cannot by any possible stretch of the meaninrT r^f f ' ^ 

said to be part and parcel of the rent. It is a claim language be 

of the holding and m no way concerned with it It is an"^ ‘ndop«ndent 
which the zamindar would have to sue in the nit 7 i recover 

court alone. Section 56 ot the La^d 

quite clear ; the claims made by the zaminHarc hk^ “ind is 

made over and above the rent that is payable in claims 

In this view I have nob the slightest hesitation in 

suit was cognizable by the civil court present 

By the Court.— The order of the court w fk.f fi „ 
ed, the decrees of the courts below are ac.ri ^ **^0 appeal is allow- 

remanded bo the court of hrbt instance throu gh the ’ low £^ 165 ] is 

with directions to readmit it under its orlgmai numi. ««urb. 

proceed to hear and determine the same aooDrd n » ^ ^ register and 

will have their costs in this couir^d in the ^ "" appdiants 

will abide the result. Other costs 

Appeal allowed. Cause remanded, 
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APPELLATE CIVIL. 

Before Mr. JxLslice Karamat Husain and Mr. Justice Tudball. 

Bhagwan Das (Defendant) v. Raj Nath (Plaintiff).* 

[26th February, 1912 ] 

Civil Procedure CncJc (18S2), sections 278, ‘279, 280, 2Sl^]Siiecutio}i o/ decree — Attach- 
7nent- Objection to atiachmeni^ObJection dtsmtssed^Suti to recover posteenon^ 
Jtirtsdictiiiyu 

Held oa a oonstraolion ot seotioos 278, 279, 280 and 281 of tha Code o! OWil 
Pcooedure* ISSi, ihab an objeotoi may raise an ot>ieotion to an attachment not 
only on the ground lhai he i8 in vosso3»ion of the property attached bat also on 
the ground tbat he bas an interest in it. and that, when an executing court dis* 
allows the obum of an objector under Bootioo .81, the omit has iuriediotion to 
do so notwithstanding tbe fact that it erroneously does not go into the question 
of possession but cisaliows the objoction on some other ground. 

The facts of this case were as follows:— 

One Kishori Lai was the owner of the property in dispute and other 
property. On tbe 5th of August, 1888 , be made a simple mortgage of all 
tbe properties to Nizam>ud-din. Alter that, he, on the 22Qd of Deoember, 
1883, mortgaged them to Kii pa Day a 1 and others, who obtained a decree 
on their mortgage on the brd of July, 1889. The prior mortgagee was no 
party to this suit. The prior mortgagee, Nizam-ud-din, on the 20th of 
August, 1889, got a decree on his mortgage without impleading the subse- 
quent mortgagee. The latter purobasod the property, on the 2Jth of 
June, 1891, m execution of his decree and afterwards obtained actual 
possession. By tbe consent of the two mortgagees, tbe sale proceeds were 
first applied to tbe satisfaction of the decree on the prior mortgage, bub a 
b »lance remained unsatisfied. Then, on the 13tb of September, 1899, 
Kirpa Dayal sold the property bo one Bhagwan Das, and afterwards 
Durga Prasad gob a portion of the property by pre-emption. Nizam-ud-din 
then purchased [866] the property in execution of his decree and obtained 
formal pos'.essiou ou the 2ist of February, 1900. In 1904 the 
plaintiff, Raj Nath, attached this property, actual possession of which 
was with Boagwan Das and Durga Pra-^ad id exechion of a simple money 
decree against N.zam-ud-din. Oojoctions under section 278 of the Civil 
Procedure Code of 1882 wore filed and were disallowed on the 4th of July* 
1904. The plaintiff got the propeity sold and purchased it himself and 
obtained formal possession on the 9th of October, 1904. 

Tbe pro^ent suit for actual possession was brought on the 9 bh of 
October, 1909. 

Mr. G. \V. Dillon, for tbo appellant, submitted that the order of the 
4th of July, 1904. was not such an order as could be final under section 
281 of the Code of Civil Procedure, 1882. It vvas nob an order under that 
section. It was merely a summary order which did not decide anything 
on the point of possession. It was not a case of erroneous decision, and 
tbe plaint ff's suit could not succeed on the ground that that order v?a3 
not contested. He cited Badri Ptasad v. Muhammad Yusxif (D 
Jugobandhoo Bose v. Sachua Bihee [2). T he latter case is exaobly_in_p^®' 

•SecoDil Appea.1 No. *‘>Oi of lUll, In^ni a decree of H W. I ylo, DiBtriot Judgo^ 
Agra d ted ibo 24ih of February. 1911. luoddyiugH decree of Shiva Ptaaad, Subordioaw 
Judge of Agra, dated the lltb of July, 1910. 

(1) {1877J 1. L. R. 1 All. 381. 0. r, qs. 

(2) (1871) 8 B. L. B. App. 89 ; 16 W. B. 
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and if] was followed and disbinguisbed in Qooroo Doss Roy v. jSona Monse 
Dossia and Sreemunto Hajtah v. byud Tajooddecn ^:i). lb was sbtll 
good law. The present suit was tiled XU years aLbec. and during Ihe whole 
of bhab bime« the appellant was in possession. The appeilaub’s possession 
is qua moibgagee and henoe he oouid nob be liable for mesne protits. 
The sale having been made wibh the consent of the prior mortgagee and 
the sale proceeds having been applied in satisfaction of his deoreOi be did 
not get anything in the subsequenb sale. He referred to Monmohhney 
Daasee v. Hadha Krisio Dass 1.3). 

Dr. Ttj Bahadur SaprUt lor the respondent, submlvted that the objec- 
tions on which the order of the 4:th ot July was passed, had been tiled 
under section 278, and a third party need only say that the property was 
not liable to attachment. The grounds mentioned in section 279 had 
been made more specibc than in section 27d. A 1.367] court mighb be 
competent to go into the question of possession, but the ijegislature never 
intended that lo should go into that question. Having regaid to sec- 
tions 279, 280, it did not follow that a court was bound to go into that 
question. He cited barahart i-ai v. Ambika Btrshad and Malkarjun v. 
l^arhari ^5;. The couit which passed the order had jurisdiction, and even 
if that order was bad, it was tinai until set aside. The order might not be 
correct, but it was an order purporting to be under section :679. The 
aggrieved party was entitled to bring a suit to set it aside within a year 
It was entirely immaterial li the order was erroneous. The conclusiveness 
of an order did not depend upon its correctness but upon tho question 
whether the court which passed it had iunsdiotion. 

Mr. G. Dillon was heard in reply. 

KaraMat Husain and XudbaLiL, JJ. — One Kishori Lai was the 
owner ot the property in dispute and other property. On the 5th of 
August, 1888, be made a simple mortgage of all tnuse properties in favour 
of Nizam-ud‘din. dubsequeutiy, on the 22nd of December, 1888, he 
mortgaged them to Kupa Dayal and others, who obtained a decree on 
their mortgage, on the 3id ot July, l8o9, without impleading the prior 
mortgagee, Nizam-ud-din. The latter, on the 20th of August, 1882, 
obtained a decree upon his mortgage without impleading Kirpa Dayal and 
others. Kirpa Da^al and others executed their decree against the mort- 
gaged property and purchased it on the 2oth of June, 1891. They obtained 
actual possession afterwards. 'When they applied tor the sale of the mort- 
gaged property, Nizam-ud-din put in an application to the etlect that he 
bad DO objection to the sale of the proptity, provided the sale proceeds 
were tirst applied to the satisfaction ot bis own decree. The court granted 
that application, and the whole sale proceeds were applied to the satisfac- 
tion of the decree in favour of Mizam-ud-din. A balance, however, 
remained unsatistied. Kirpa Dayal, after obtaining actual possession of the 
property, sold it privately on the 13th of beptember, 1898, to Bhagwan 
Das. Durga Prasad succeeded in pre-empting a portion of tbe property 
sold by Kirpa Dayal to Bhagwan Das. Kizam-ud-din, on tbe 22nd of 
July, 1899, brought the piopeity to sale in execution of his own decree and 
purchased it himself. He obtained formal possession on the 21st of 
[363] February, 1900. In i904 the plamtitt. Baj Nath, attached the pro- 
perty, formal possession of which bad been obtained by Nizam-ud-dio, and 
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the aotual possession of which was with Bhagwan Das and Durga Prasad, 
in execution of a simple money decree against Nizam ud-din. Bhagwan 
Das and the representatives of K.rpa Dayal filed objections under sec- 
tion -AIS ol the Uivil Procedure Code of 1882. Those objections were 
disallowed on the 4th of July. 1904. Durga Prasad took no objections. The 
plaiutm got the property sold, and purchasing it himself, obtained formal 
possession on the 19th of October, 1904. He. then on the 9th of October, 
1909, instituted a suit for aotual po.-session of the property against Bbag- 
wan Das and Durga Prasad. The relief sought by him is that the defen- 
dants may be ejected from the property and the plaintiff put in pro- 
prietary possession thereof, that if the defendants be allowed to redeem 
they should pay fis. 2,250, the amount due to the plaintiff, and that the 
mesne profits lor the past three years may be awarded. The court of first 
instance gave the plaintiff a decree for possession with mesne profits with 
the condition that the defendants should be allowed to retain possession 
of the pioperty. provided they paid Rs. 2.250. without fixing any period 
for the payment of that sum. Two appeals were preferred from the decree 
of the first court, one by Durga Pra-ad and the other by Bhagwan Das. 
The court of first appeal allowed the appeal of Durga Pra=ad on the 
ground that, as he had taken no objection under section 278. be was not 
bound oy section 283 of the Code of Civil Procedure of 1882, and that, 
as he was in possession of the property as the representative of Kirpa 
Dayal. the only remedy which the plaintiff as representative of Nizam- 
ud-din bad against him was a suit for foreclosure, and that, as the 
suit brought by the plaintiff against Durga Prasad was not a suit 
^r foreclosure, it must stand dismissed. Regarding the appeal of 
Bhagwan Das, the lower appellate Court came to the following con- 
ciubioD, DiiBigwaa Uiis objectod under section 278 of Act XIV of 
1882. His objection was overruled, and the court came to the oonolusion 
that the property which was m his possession was liable to sale in execu- 
tion ol the decree ol Nizam-ud-din and his remedy was. if he was dissatis- 
fied with that order, to have instituted a suit under section 283 As he did 
not ho so. the order of the court, dated the 4th of July. 1904, became final. 
Laeaj between him and the plaintiff. The couit found that, in this view 
of tne case, Bhagwan Das was the representative of Kirpa Dayal. a puisne 
mortgagee, and that the plaintiff was the representative of Nizam-ud-din 
the piior mortgagee, and that on payment of the money due to Nizam- 
Ud-diu. ». c.. such part of Rs. 2,250 as was proportionate to the amount of 
the property in his possession, Bhagwan Das would be entitled to retain 
possession of the property. The lower appellate court also fixed no period 
for the payment of the money It also gave the plaintiff a decree for 
mesne profits for three years Bhagwan Das comes to this court in second 
appeal, and the points argued are, that the order of the 4th of July 1904 
was passed without jurisdiction, and that therefore it may be treated as a 
nullity, and that the possession of the appellant and his predecessors which 
began on the 20th of June, 1891, ripened by prescription into ownership 
and disentitled the plaintitl from succeeding in a suit for possession, and 
that the order as to mesne profits passed against him (Bhagwan Das) is 
mcorieot. In support of the hrst contention the learned counsel for the 
appellant relies upon budn Prasad v. Muhammad Yu.^uf (1). Jngobundhoo 
Hose v. bachya litbee (.2). Monmohtney Dassee v. Badha Krista Das$ (3), 


(1) (1876> 1. li. R. 1 All. 381. 

(2) Ub7X) 8 B. Ij. B. App. 89. 


18) (1902) I. U B. 29 Oal. 648, 
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and an unreporljed rnling of this court in Second Appoa^ No. 751 of 1874, iM 
decided on the 26th of July, 1874, The substance of his argument is that* 
under sections 278, 279, anl 281 of Aofc XIV of 1882. an exeo-itine court *pp'^atb 
has jurisdiction only to determine the question of pos<iession, and that if ^^Orviu 

such court passes an order under section 281 without going into the ques- 

tion of possession, that order is ultra vires and without jurisdiction. The®* * 365=H 
learned advocate for the respondent in answer to the point taken by the 1* ?; 
learned counsel for the appellant says that it is not correct to ^^ay that an ** 

executing court in dealing with an objection taken to the execution of a 
decree under the sections of the Code already referred to has no jurisdiction, 
unless that court goes into the question of the possession of the property 
held either by judgment-debtor or the objector. That court, accord- 
ing to the contention of the learned advocate for the respondent, 
has juri'^diotion either to allow or disallow the objection, and if that court 
does not go into the que^^tion of pos'iession. it only does an not which is 
[370] wrong, but which is within the juried iotion of that court. Tn 
support of hi*^ arguments the learned advocate for the Respondent relies 
on Sardhari Lai y. Ambtka P^r^had (1) and Nalkarjun v. Norhari (^) 

He submits that the ruling in 8 B L. R., App. 39, so far as it lay*; down 
that an order under section 246 of the Code of Civil Procedure of 18*^9 
corresponding to section 281 of the Code of 1882, without dealing with 
the question of po^^^^escion is a nullity, is not. in view of the rulings of 
their Lordships of the Privy Council in I L. R., 15 Cal. 521, and I. l! R. 

25 Bom 337, a correct expo-ition of the law. Regarding I. L. B., 1 All 
381, be says that it doe*: not lay down that an order passed by an execution 
court under «ection 246 of the Code of Civil Procedure of 1859 without 
dealing with the quB'=tion of po'^^^e^'^ion is without juried icfeion. We have 
carefully gone through, sections 278. 279. ‘>80 and 28 1 of the Code of Civil 
Procedure of 1B82. and we have no doubt that an objector may ^aise an ob- 
jection to the attachment not only on the ground that he is in possec^ion 
of it but al«o on the ground that he has an intere‘=t in the property attached 
and we have no doubt that having regard bo the language of those sections 
when an executing court disallows the cl»im of an objector under sec- 
tion 281. the court has jurisdiction to do so notwithetanding the fact that it 
erroneously does not go into the question of posseseion but dicallows 
the objection on some other ground. The result of our finding is that the 

order of 4th .Tulv. 1904. i*^ conclusive between the parties, and it cannot 

now be contended that Nizam-ud-din is not the owner of the pronertv 
under the ^ale in execution of his own decree subject, of course, to the 
equities in favour of the purine mortgagee, or his representative, who was 
no party to the suit brought by Nizam-ud-din. The eonfeention of the 
learned counsel for the appellant that the order as to mesn© profits is 
wrong is, in our opinion having regard to the circumstances of the case 
valid contention. The plaintiff in this case represents the prior mnrtgaf^ea 
and the defendant is a representative in interest of a puisne mortgagee 
That being the relation between the paTties, the question of mesn© profits 
cannot arise on any account As tho property in di'^pute was first cold 
in execution of a decreo obtained by Kirpa Dayal and others with th 
consent of Nizam-ud-din, and as the sal«-proceeds were applied In th 
satisfaction of Nizam-ud-din’s own decree, and as only a port o 
[871] his decree remained unsatisfied, in equity Nizam-nd-dm or° th 
plaintiff, who is the representative in interest of Nizam-ud-din is enftl d 


(1) (1888) I. L. B. 15 Cal. 621. 


(2) (1901) I, L. B. 26 Bom. 387 
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to pofe the property up to “^ale in acoordanoe with the order passed on the 
4bh of July, 1904, for bh'^ recovery of the balance only to wbioh Nizam-ud- 
din was entitled. Moreover, the plaintiff as the represenbatiye in interest 
of Nizam-ud-dm is entitled only to proceed with the realization of a share 
of that balance proportionate to the share of the property which remained 
in the pos'^ession of Bhaf»wan Das after the success of the pre-emption 
suit by Durga Prasad against him. That being sc, it is desirable to have 

ffndings on the following two points : — 

(1) What was the balance which remained due to Nizam-ud-din on 

the 22Dd of July, 1899. after the satisfaction of the bulk of his 
decree from the proceeds of the sale held on the 20th of Jane, 

1891? - . j 

(2) What is the proportionate value of the property which remained 

in the possession of Bhagwan Das after the success of the pre- 
emption suit by Durga Prasad against him a^ compared with 
the value of the entire property mortgaged to Nizam-ud-din on 
the 5bh of August, 1888 ? 

The court below will be at liberty to take such additional evidence 
as the parties may adduce. Ten days will be allowed for objections on 

return of the findings. . , 

Issues remtUed. 


34 A. 371 f- 14 I. C 132=^0 A. L. J. 336). 

APPEBtiATE CIVIB. 

Before Mr. Justice Karamat Busain and Mr. Justice Tudball. 

WAlA PRA3AD {Defendant'^ AcHCHEY liAL AND OTHERS {.Plainti^s)-* 

[February, 1912.] 

Ut Wo. XV 0/1877 l^imitation Aci^, section Mortgage— Redemption. 

Limitation— AclirxowXedgement. . 

neld that .n acknowUrlBomaat of the to Jadoei 

one of two mortg^Roes wou d not ™n.<i a ioinfc mortRaee and inoa- 

r.s: S'sr.xrjs . 

T-.'t:.''.' "rs O.T. ?o“: 

ife wa<; barrea by 

the yenfioatmn .ebtlement record. On appeal 

limitation, Judee was of opinion that the copy that was file 

the ‘ the aoknowledg'inent, and. reversing the decree of 

r; coi"r‘°tCLnee, reinan^ order XLI. rule 23. 

The defendant ap pealed to the High Court. 

.■“F77«Utpi^lNo. IM of iwn bom an 
Ganee Court, Metoiaiog the powers of a Subordinate JudK® of Ag 

August, 1211- (1696) I. li. B. 19 All. *88. 
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Munshi Qohind Prasad, for the appellant) : — 

As the mortgage-deed was executed in 1838, it was governed by the Pbb. 
old Limitation Act: the present Limitation Act has no retrospective effect. " — 
Ralianoe was placed on Kauns;Ha v. 7s?in Acknowledgement 

is recognized in the Limitation Act of 1859 to save limitation, and it ^—T 
applies to deeds executed prior to its passing : Z'\ih-un-nissa Bihi v. The 34 A. 871=» 
Maharaja of Bt-nares (2). The copy of the khewat does not prove an L 0. 132= 
acknowledgement, nor is it admissible under section 19 of the Limitation 
Act. 

Pandit Mohan Lai Sandals for the respondents * 

The original khewat of 1850 belonging to a pre-mutiny period, the 
copy which comes from the Collectorate of Muttra is admissible. Sec- 
tions 61, 63, 65 (e) and 74 of the Evidence Act make it admissible. The 
presumption under section 90 of the Evidence Act will apply to the case 
of a copv : Uhri Prasad S^ngh v. Lalli Jas Kunwar (3). Further, sec- 
tion 114 of the Evidence Act will raise the presumption that the signato- 
ries of the khewat signed the khewat. 

[The court having sent for the settlement record of 1850, went 
through it and found out that only one of the co-mortgagees verified the 
khewah, though it purported to be signed by both of them.] 

Munshi G> bind Prasad was rot heard in reply. 

KabaMAT Husain and TUDBaLL, JJ.— One Kure was originally 
the owner oF the property in suit. He mortgaged it with possession to 
Sewa and Daya Ram on the 10th of February. 1838, [373] for Rs. 49. 

The plaintiffs are the representatives in interest of the mortgager Kure, 
and the defendants are the representatives in inter st of the morbgapees 
Sewa and Daya Ram The suit was instituted on the 22nd of .Tune, 1910. 

In paragraph 4 rf the plaint it was alleged that in the settlement made 
in 1257 Fa^li, corroeponding to 1850 A. D., an acknowledgement was 
made by Sewa and Daya Ram which gave the plaintiffs a fresh starting 
point for limitation. One of the pleas raised in defence was that the suit 
was barred by limitation. That plea found favour with the court of first 
in^^tance, which dismissed the claim. On appeal the lower appellate court 
came to the conclusion that the entry in the settlement papers of 1257 
Fasli, co-'Tosponding to 1850 A. D., amounted to an acknowledgement, 
and sent back the case for trial on the merits to the first court. The 
lower appellate court in its judgment remarks : — • 

•• I am unahlo to agree w th the learned Mun^i! in the view which he ha« t»keQ 

regarding ♦bo l»w appliosbl" to the »drai8gib*lit7 of e®id->oce in thn case. There is 

no doubt that the w>rd« fcopy of a copyi are entered n the sett'emeot 

record produced from the Colleotor’n record room, but the moharrir of the record r om 
who brought the «aid record in the lower court and wag ex. mined on o.th belototh^t 
oour^ flttted that t*>e said record was treated hs original document ^nd o pies we e 
issued from it. and the copy producei b> the vilUge patwari ehowa that the papers 
of the settlement of I ’83 Fasli were verified by Sewa and Daya Ram. mortgagees 
and thus the entries to the ^ettlemen^ record of *‘I-38r’ Pasli amount to an acknow’ 
ledgement of the mortgagor's title and his right to redeem the mortgag 'd property 
and they gave the mongagor a fresh starting point of limitation. In other words bv 
reason of the ’erifio*tion of the settlement record of l28S Pasli by the mortg igoos’the 
period prescribed for the suit for redemption ehould be computed from the date when 
the mortgagees verifiel the papers in tbe Said settlement record, and thus the nUin 
tifi's claim is within time " - t' u- 


It is to be noticed that the plaintiffs very clearly based their claim 
upon t he entry in the sebftlement papers of 12 57 Fasli, corresponding 


(1) (1910) 1. L. B. 32 All. 499. 

(2) (1911) 8 A. L. J. 1872. 


(3) Weekly Notes, 190d, p. 82. 
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1912 1850 A. D., and hhat the entries in the settlement papers of 1257 Fasli 

FaB. were the only entries upon which reliance was placed in the court of 

— fir>fc instance. It is also to be noticed that in the appellate court the 

appellant made an application on the 2ad of June, 19 LI, and in that ap- 

. pMcation he a-ked the court to send for the sebtloment papers (mistl bon- 

84 A. 371=14 dob i^t) of 1257 Fasli only. He never applied to have the settlement papers 

I. C. 132—9 of Fasli sent for at all. That being so, the reference by the lower 

A. L.J. 336 [3,4] 

appellate court to the settlement papers of 1283 ±*asli must be 
taken to be incorrect. In the hrst place those papers were not in evidence 
bvfore that court. In the second place the originals of those papers were 
not proved to have been lost. In the third place, according to the state- 
ment of the patwari, one of the mortgagors, Sewa, was dead at that time, 
and the name of his minor son, Ram Chandar, under the guardianship of 
his mother, Mu«ammat Lado, was entered, and there could have been no 
verification of the entry in 1233 Fasli by Sewa. Coming to the entry in 
the settlement papers of 1257 Fasli, we find that it is a copy, the original 
of which was lost during the mutiny of 1857. At the end of the copy 
there are copied the signatures of Sewa, mortgagee, and Daya Ram, son of 
Par«a, mortgagee, but in the certificates signed by the Settlement Officer 
on the 24:th of August, 1850, and the l6th December, 1850, the names of 
two Daya Rams appear as the persons who verified that paper. There is 
no mention of the name of Sewa in either of the two certificates. 
Uuder the^e circumstances the utmost that could be presumed under 
seot'on 114 of the Indian Evidence Act would be that Daya Ram did 
verify the khewat and sign it, provided he be the same Daya Ram whose 
name appears as the mortgagee. Under that ^section we cannot possibly 
pre-urae that that document was either verified by Sewa or signed by him, 
and the copy before us doe® not bhow that he signed his name on the 
original. The utmost that in the oironmsfcanc ^s of the ca®e we can presume 
is that one of the two mortgagees only m>fcde an acknowledgement. It 
has been hold in Dharma v. Ba'mak>ini (1) that an acknowledgement of 
the title of the mortgagor made by only one of the two mortgagee® would 
not avail to ®ave the mortgagor's right to redeem being barred by limita- 
tion whore the mortgage was a joint mortgage and incapable of being 
redo' mel pieoomeal. We are, therefore, of opinion that the suit is barred 
by limitation. For the above reasons wo set aside the order of the lower 
appellate court and restore the decree of the court of first instance with 
costs in all courts. 

Appeal decreed. 

81 A. ST'S (=9 L. J. 439=14 I. C. 154). 

[^75] APPELL.\TE CIVIL. 

Before Mr. Justice Sir Henry Qrtffin and Mr. Justice Chamier. 

HiRA Singh and another {Plaintiffs) v. Mdsammat Amarti 

(Defendants).^ 

[29 th February, 1912.1 

Act No. TX of l90S (/Jidi'au htmitotion A(V, section 31 — 'Mortqttoe-^Snit for safr— 
I.tmiiaiinn — Act No. X of 1R97 (General Clounes JW). section 10. 

•Reooud Appeal No. 725 of I9ll from a clocree of A. W. B. Colo, Additional 
of Aligarh, d .tod the lOih of .hioo. 1911. roversing a decree of Abdul HuBan, Muoau 
of Khaija, dated the 27tb of filarob, 1911. 

(1) (1696) I. Ij R. 18 All. 458. 
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The special period of limitation for suits for foreclosure or for sale by a 
mortgagee, prescribed by section 31 of the Indian Limitation Act. 1903. name- 
ly, two years from the date of the passing of the Aoc. expired on a Sunday. 
Hela ihtt a suit for sale to which section 3I applied instituted upon the follow- 
ing Monday was within time. Daulutram Sdarwadt v. Naroyem>alud 

Agiiji U) dissented from. 

[Fol. 26 M. L. T. 23=21 I. C. 770.] 

The facts of this ca-^e were as follows ; — 

This appeal arises out of a suit on a mortgage bond alleged to have 
been executed on the 25th January, 1861, by Nathu Singh and Kallu, 
who are now represented by Musammat Amarti, defendant No. 1. The 
suit was bled on the 8th August, 1910, the 7th August being a Sunday. 
The court of first instance decreed the plaintiffs’ suit. Musammat Amarti, 
defendant No. 1> appealed to the lower appellate court. One ground 
taken in appeal was that the suit was barred by limitation. The lower 
appellate court held that as the courts were closed on the 7th August, 
1910, the last day of limitation, the suit having been filed on the 8th 
August, 1910, the day on which the courts reopened, was within time. 
The appeal was accordingly allowed. 

The plaintiffs appealed to the High Court. 

On the question of limitation the arguments were as follows : — 

Babu Sital Pt'asad Ghosh, for the respondents : — 

The suit having been filed after the “ two years period of grace ” bad 
expired, was clearly barred by limitation. The period oi limitation “ pres- 
cribed ” by the Act is to be found in the schedule. The Legislature, in 
view of the Privy Gouncil ruling -Vasudeva v. Srintvasa (2) -had pro- 
vided an additional period of grace, and this period could not be extended 
by any of the provisions applicable to the '* period of limitation prescrib- 
ed." The prescribed period of limitation is not to be found in section 31 of 
the Limitation Act but in the schedule annexed thereto: Dayaram Paras^ 
ram Marwadt v. Z/oxman Hunja Telt {3j. [376] Section 4 of the Limita- 
tion Act is not applicable to s- otion 31, for that section is a self-contained 
provi^^ion and commences with the words notwithstanding anything in 
this Act or in the Indian Limitation Act of 1877 ” which clearly indicate 
that section 31 excludes the applicability of any other provision of the 
Limitation Act. The only other proviso which can be relied on, as autho- 
rising the presentation of the suit on the following Monday (August 8th, 
1910) is section 10 of the General Clausa^ Act. In the first place that 
section was not intended to refer to suits ; and, sucondly, by the proviso, 
the section whs made inapplicable to proceedings to which the Limitat on 
Act of 1877 applied. The Act of 1877 having been repealed, all references 
to that Act must be read as references to the new Act of 1908. This 
principle was recognised by section 8 of the General Clauses Act : iShevdas 
Daulatram Marwadi v. Piamyenvalad Asaji (1). 

Mr. A/. L. Agartvala, lor the appellanta, in reply: 

The Bombay rulings did not give due efieot to section 10 of the 
General Clauses Act. The proviso to that section only excluded proceed- 
ings to which the Limitation Act of 1877 applied, and there U ab«:olutely 
no warrant for reading the words "the Indian Limitation Act of 1908" for 
the words "Indian Limitation Act of 1877." There is no provision in the 
new Act of 1908 analogous to the provision contained in section 158 of 
the new Civil Procedure Code, whereby any reference made in any Act to 
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the repealed Aofc o^ 1877 could be taken to have been made to the new 
Act of 1903. Section 8 of the General Clausa?; Act would nob authorize 
such reading, becau-e it only says that any reference to a repealed provi- 
sion should be construed as a reference to the re-enacted provision. It 
cannot be said that section 31 of the Act of 1908 is a re-enaobed provision 
substituted for a similar repealed provision. Therefore, the proviso to sec- 
tion 10 nob applying, the section itself would apply. The word “prooeed- 
ings” is Wide enough to cover *' suits" and therefore the plaint, though 
presented on Monday, August 8eh. 1910, was within time. Section 10 
simply embodies the general principle of law, namely, th-tt the law does 
nob compel a man to do that which he could nob possibly perform, and 
there is n othing in the Ljimitabioa Act of 1903 to indicate that this general 
principle of law would not apply to section 3 I. 

[377] Griffin, J, — -This appeal arises out of a suit on a mortgage- 
bond allegrid to have been executed on the 25th January, 1831, by Nabhu 
Singh and Kallu, who are now repre'^ented by Musammab Amarti, defend- 
ant No. 1. The suit was hied on the 8bh August, 1910, the 7bh August 
being a Sunday. The original bon-3 was not produced. The plaintiffs 
alleged that it was in the possession of defendants 2 to 4 anl hied a copy, 
Mu^ammat Amarti, defendaot No. 1, ploarled that the plaintihs were nob 
entitled to sue without fir'^t obtaining a succession cerbihoabe, and th‘ib the 
original bond bad been paid off. In the court of 6r?t instance a succes- 
sion certificate to collect a debt of Rs. 500 in respect of the bond now in 
suit was filed by the plaintiffs. No evidence was adduced by cither party. 
The court held that, as the execution of the bond was not specifically 
denied in the written sbabemenb, it musb be bold to have been admitted 
and decreed the plaintiffs’ suit, Musammab Amarti, defendant No. 1, ap- 
pealed to the lower appellate court. One ground taken in appeal was that 
the plaintiffs bad nob shown that they were entitled to produce secondary 
evid#^nce of the bond in suit. Another was that the suit was barred by 
limitation. The lower appellate court held that as the debt due on the 
bond in suit was over R^. 2,000, whereas the plaintifT had obtained a suc- 
cession certificate in re^peeb of a debt of Rs. 500 only, the suit could not 
be maintained by the plaintiffs and musb be dismissed. On bbe question 
of limitation the lower appellate court held that as the courts were closed 
on the 7th Augu'^t, 1910, the last day of limitation, the suit having been 
filed on the 8tb August, 1910, the day on which the courts reopened, was 
within time. The court further held that the execution of the bond was 
admitted by implication. The question whether the plaintiffs were en- 
titled to produce secondary evidence of the bond in suit does nob appear 
to have been argued before bbe court below. The appeal to that court 
having been allowed, the plaintiffs come here in second appeal. 

I think the suit should not have been dismissed on the ground that 
the Succession certificate held by the plaintiffs was not sufficient to cover 
the amount due on the bond in suit. The proper procedure for the court 
bo have adopted was to allow the plaintiffs sufficient time within which to 
obtain an extorision of tiiQ oorbificate. 

[378] I also think that some evidence should have been required of 
the plaiobiffs before admitting secondary evidence of the bond in suit. The 
learned vakil on behalf of the re‘=pondent supports the decision of the 
court below on the ground that on the date on which the suit was filed— 
the 8bh August, 1910 —the suit was barred by limitation. 

The question of limitation is one of some importance and is not free 
from difficulty. The Limitation Act No. IX of 1908 became laWi so far as 
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seobion 31 was oonoaraed. on the 7bh Auf^usft, 1908. By seofeion 31 of that 
Act it was enacted that a suits tor foreclosure or a suit for sale by a mort- 
gagee may bo instituted withm two years from the date of the passing of 
the Act or within sixty years from the date when the money secured by 
the mortgage became due, whiohes^er period expires first. The two years 
expired on August 7bb, 1910, which was a Sunday. The suit was filed 
on August Sth, 19 lO, the present Limitation Act being then in force. 

Sections 3 and A of the Limitation Act No. IX of 1908 are as 

follows; — 

3. Sabjoob to the provii;ioQ9 ooabi^inol in saobiona 4 to 25 (inoluaive), every suit 
matituted. :ippa.il preferred, and application made, after the period of limitation pre- 
Boribed therefor by the first schedule, shall be dismissed, although limitation has not 
been set up us a defence. 

4 Where the per;ol of limitation prescribed for any suit, appeal, or application » 
expires on a day when the ooart is closed, the suit, appeal or application may be in* 
stitated. preferred or made on the day that the court reopens. 

At first sight it appears as it 'prescribed' in section 4 should be under- 
stood as ' pre'Cribe i in the schedule'. There is, however, ample authority 
for holding that section 5 of the Limitation Act of 1877 (now section 4 of 
the present Act) may be applied and proceedings not governed by the ordi- 
nary limitation law. I need only refer to 23 All. 277, and 28 All. 48 and 
to the authorities collected at page ’A97 of Ultra’s Limitation Act. If the 
rule laid down in section 5 of Act No. XV of 1877 may be applied to cases 
not governed by that Act, it should also be held to apply to cases under 
the Limitation Act itself. 

Section 10 of the General Clauses Act lays down the same rule as 
section 4 of the Limitation Act. It would appear that it was tlie intention 
of the Legisla-ture that the rule should be of universal application. In the 
case before us, in the absence of any ch'ar and unmistakable provision that 
the rule does nob apply, I would hold [379] tihat the plaintiff is entitled 
to the benefit of Section 4 of the Limiation Act. 

1 regret 1 am unable to agree with the It-arnod Judges of the Bombay 
High Court who in Shevdas DaulatJ'am Marwadi v. 2:^aiai/envalad Asaji 
(1) have arrived at an opposite conclusion. They were of opinion that 
section 31 of the Limitation Act of 1908 provided a period of grace, and 
that the special statutory provisions, section 10 of the General Clauses 
Act and section 4 of the Limitat on Act, did not apply to the case. 

In my opinion the time fixed for the institution of suits under sec- 
tion 31 is as much ‘proscribed’ as if suits under that section found place in 
the schedule. I would, therefore, allow the appeal and remand the case for 
decision to the court below, having regard to the observations set out 
above. The plaintiffs should bo allowed an opportunity of producing 
evidence of facts which would entitle them to produce secondary evidence 
of the bond. 

Chamieb, J.— I agree that the suit should nob have been dismissed 
upon the ground that the ‘Succession certificate produced by the plaintiff 
was nob in order. The pla nbiff should have been given time bo get the 
oettificabe amended or extended 

I agree al*o that some evidence should have boon required of the 
plaintiff that the mortgage-deed was in pos<;ession of defendants 2 to 4 
before the plaintiff was allowed bo use a copy of the deed. 

On the question of limitation, I ^bould like to say a few words. 
Section 31 of t^ Lim ita tion A ct. 1 908, provides that, nobwibbstanding 

(1) (1911) I. L. R. 36 Bom. 2G8. 
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anything contained in that Act or in the liimitation Act, 1877, in the 
territories mentioned in the second schedule (which include the United 
Provinces) a suit for foroclo=^ure or a su»t for sale by a mortgagee may be 
instituted within two years from the date of the passing of the Act. 

The la t day of the two years was Sunday, August 7th, 1910. The 
present suit was instituted on Monday, August 8th. The question is 
whether the suit was within time with reference to the provisions of 
section 4 of the Limitation Act or section 10 of the General Clauses Act. 
It is contended on behalf of the defendant that section 4 of the Limitation 
Act doos not Apply, that it should be read with section 3, and that the 
words “ period of limitation pre- [380] scribed " in section 4, mean period 
of limitation prescribed in the 6rsb schedule to the Act. There is a good 
deal to be said for this view, but it has been held by this court in several 
cases that the provisions of what is now section 4 apply to periods of 
limitation prescribed by other Acts. 


Supposing, however, that section 4 does nob apply bo this case for the 
reason that the period is not ‘‘prescribed” within the meaning of section 4 
of the Act, I am of opinion that the case is covered by section 10 of the 
General Clauses Act. The last mentioned section runs as follows 

lO (1^ Where by siny Ac^ of the Governor General in Counotl or Begulition mede 
ader the commonceinent of Ibis Act any Aot or proceedieg is directed or allowed to be 
done or t.«ken in ny court or o^ce on a certain day or within a prescribed period, 
then, if the cour or office is olo-ei on that day or the last d»y of the prescribed period 
the act or proceeding soall bo consider<>d as taken or done In due time if it ie done or 
taken on the next d ty afterwards on which the court or office ie open ; 

Provided tb.t' notbitg in 'hia seotion shiUbe taken to apply to any aot or proceed' 
ing to which the indi-,n Liimitation Act, 1877, applies." 


The detendanb contends that as the Limitation Act, 1877, has been 
replaced by the Limitation Act, 1908, the proviso should be read as if the 
bgures in it were ‘1908.’ 


She relies in the first instance upon section 8 of bbe General Clauses 
Aot. It appears 6o me that tbab section does not apply at all to the case 
in hand, beebion 3 I of the Limitation Act, 1908, was enacted to meet a 
peculiar state of aflairs. It is an entirely new provision and cannot in 
any way be regarded as the re-eDactmenb with modifications of any pro- 
vision ol the Limitation Act of 3 877 Sir M. D. Chalmers's note to sec- 
tion 8 of the Gt-neral Clauses Act (Edition of 1699) is as follows : — 

"Thifi seebioD is ne^N aod is t-.ikea from sootioo 3S (1) of the laterprefcatioa Aot, 
1S89. It e[i''ict<; an a geoetal rule a proviftioD which in oommouly inserted in Aota, (see 
for iunianco i^ection 3 of the Code of Criminal Procedure, lS9d), but which is aome- 
timon forgotten Its operation may be iUuntr.ited as follows ^Suppose the Aots 
amouoiDg the Indian Penal Code were cooeolidated and in the new Code, nectiozi 188 
(disobcdioDco to orders of public servantsi beo.ime section 200 Then aoy Act or doou- 
meet which referred to section of the old Code would have to be construed as 

referring to sooiion 200 of the new Code." 

This note seems to me to state accurately the object and scope of the 
section. 


Had the Limitation Act of 1908 contained a provision corresponding 
to the first few words of section 2 of the Limitation Act, [381] 1877 as 
that section stood at the date of the repeal of the Aot, or to section 3 of 
the Code of Criminal Procedure, 1898, or section IfiS of the Code of Civil 
Procedure, 1908, then ic would have been permissible bo read the proviso 
to faction 10 of bbo General Clauses Act as referring to bbe Limitation Aot 
of 1908. As matters stand t I am of opinion that this cannot be done, 1 
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see no rea^^on why fehe words ‘ pre'^oribed period ’ in section 10 of the Gene- 
ral Clauses Act should nob be held bn apply to the period prescribed by 
section 31 of the L-.mitation Act of 1908. The defendants rely upon the 
deci^^ion of the Bombay Hifib Court in Skevdas Daulairam Marwadi v, 

Asaji ^,1). In that ca'=e the court gave no rea«^ons for bold- 


1918 

Fbb. 29. 

APFE£>nATB 

OlVlL. 


ing that section 10 of the Genera! Clau'=os Act did not apply to a ca- e like 84 A. 375= 
this. The reason given in the order by which the ca-'e was referred to J..J. 439 
the High Cou» t is that the proviso to section 10 of the General Clause's Act 
should now be read as referring to the Ijiiiiitabion Act of 1908 on account 
of the provisions of section 8 of the General Clauses Act. For the reasons 
already given by me, I am of opin'.on that section 8 does not apply to the 


case. 

It was suggested that the proviso to section 10 was and is surplusage, 
and that apart from it the preceding part of the section does nob apply to 
any case governed by the Limitation Act for the time being in force. If 
the opening part of the seebiou was nob inbondelto apply to any case 
governed by the Limitation Act, it was because it was supposed that suffi- 
cient provi4on had already been made in the Limitation Act it elf. The 
proviso to 'Section 10 of the General Clauses Act still excludes from that 
section all ca^es which arc covered by provis-ons of the Limitation Act of 
1908, re-enacting with or without modification provisions of the Limita- 
tion Act, 1877. I *^60 no reason for reading the provisions of the first 
paragraph of section 10 of the General Clauses Act in any but the.r ordi- 
nary and natural cense. They seem to me bo bo wide enough to cover 
the precenb ca^o if it is nob governed by cecb'on 4 of the Li oitation Act. 

For the above reacQcs I am of opinion that this suit was filed within 
time, whether It is gov erned by soebion 4 of the Limitation Act or by 
section 10 of the General Clauces Act. I agree in the order proposed by 
my learned colleague. 

[382] By TiiK CoFRT. — The appeal is allowed. The ca^e will go back 
to the court below for decision having repai d bo the obcervabio s made 
in our judgment. The plaint ffs will be allowed an opportunity '^f adducing 
evidence of the facts entitling them to produce secondary ovulonce of the 
bond. Costs in this appeal will bo co^ts in the cause. Defendants will 
be entitled bo produce rebutting evidence. 

Ap-peal allowed. Cause remanded. 


84 A. 382 ^=9 A. L. J. 371=14 I. C. 162). 

APPELLATE CIVIL. 

Before Afr. Justice Karamal IJusain and Mr. Justice Tudball. 

MakhAN LaIj (PHUion^r) v. Sfi LaTj (Opposite parly) * 

[29bb February, 1912 ] 

Aci No XTI of lft-7 \Bengn\^ N.W P and Ci ii Courts Art), $-ciinHs; S20 Act 

No. IJT "/ 1907, {Prnvincittl Jyxsolvcvcy Act , 8 diont IS. ‘i— Appeal — lurisdiC’ 
— Effect of order of District .Judge o$s^gniuq tuorU to Aoditioual Judge . 

Where an AclHjtional District -fu<lgo ^eotoncoil an applioaob for ioa Ivency 
under flection 41^ of the Provincial Inflolvonov Act, 190', acting in the matter 
under an order of the Distrirt Judge . sRignicg the particular cl ijaa of work to him 

•First Appeal No 112 of l^H, from an order of A. W. II , Cole, Additiocal Judge 
of Aligarh, dated the 'i3rd of September, 

(1) (1911) I. Ii. B. 36 Bom. 268. 
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1912 under seotion 8 of the Benjjal, N W. P and Aaaam Oivil Courts Act, 1897, it 

FfB. 29. an appe+l from the Additional Judge’s orJer lay to High Court and 

not to the Distrioi Judge. 


=14 I. 0 
162 . 


APFSliliATB [Fol. A 576; Ref. 78 I. 0 701=3 Pat. 609.] 

The facfc5 out of which this appeal arose were, briefly, as follows : 

84 A 382=9 Makhan Lai applied to the District Judge of Aligarh to be ad- 

A. L. J 371 indicated an insolvent. The District Judge tran'^ferred that application bo 

the file of the Additional District Judge. One Sri Lai was one of the 
opposing creditors. The Additional Judge found the applicant gu lby under 
section 43 (2) of the Provincial Incolvenoy Aot and sentenced him to one 
month s simple imprisonment. Makhan Lai appealed to the Sigh Court, 
Pandit JagJivan Nath TahrUt for the respondent, raised a preliminary 
objection that the appeal lay to the District Judge and not to the High 
Court. Ho submitted that the court of the Additional Judge was inferior 
to that cf the District Judge ; vide section 39 of the Bengal, Assam and N. 
"W, P. Civil Courts Act, 1887. In section 3 of that Act, the different courts 
have been named in order of their inferiority. An appeal from an order 
of a court subordinate to the District Judge lay to the District Judge — 
vide section 46 of the Insolvency Aot — and no appeal lay to the High 
Court. 


[383] Mr. R. K. Sorabji, for the appellant, here referred to section 20 
of the Bengal, N. W. P. and Assam Civil Courts Act. Under section 3 of 
the Insolvency Act no court except that of the District Judge could hear 
insolvency petitions. It was only when there was a specinl notification 
by the Government to that eflect that any other court could hear such 
petitions. The Additional District Judge could only have a power to try 
such cases if his court were a court of concurrent juri-dicbion with that of 
the District Judge. The words used in the Aot were ‘ District Court.’ In 
dealing with cases under section 43 the court had power as a criminal 
court, and the appellant should have been allowed a fair chance and oppor- 
tunity to explaiu his conduct. 

Pandit Jagjivan Nath Tahru^ for the respondent. 

Section 47 of the Civil Courts Act gives general powers to District 
Judges in the exorcise of their original jurisdiction and they havo in the 
exercise of such jurisdiction power to transfer cases. Section 8 (2) gives 
to Additional Judges the same powers as to the District Judge. 

Kar.vmat UusaiN and TcPBALli. J-T. — This is an appeal from the 
order of tho Additional District Judge of Aligarh, whereby he, under sec- 
tion 43 of the Provincial Insolvency Act (Act III of 1907), sentenced the 
appellant to “iimple imprisonment for one month in that he had fraudulent- 
ly or vrxatiou'^ly concealed or refused bo produce certain books of account 
before the Beccivor appointed in the matter of his in<=olveDoy. A preli- 
minary objection is taken that the appeal does not He to this Court bub to 
the court of the District Judge. It is urged that the court of the Addi- 
tional District Judge is a court suborlinato to the Di*trict Court as 
contemplated by sect'on 46 of the Act and that tho appeal under that 
section lies bo the District Court. In this connection wo may note that 
one of the grounds of appeal is that tho Additional District Judge had 
no insolvency jurisdiction in that he has not been invested by the Local 
Government with powers under the proviso to section 3, clause (i) of 
tho Act. In our opinion neither of these two pleas has any force. It 
is true that for certain purposes an Additional District Judge is subor- 
dinate to the Di^^bricb Judge. It is equally true that the Local Govern- 
ment has not issued any notification in respeob to the Additional District 
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Jui^ga of Aligarh under seotion 3, clause I of fihe Act. Under that seotion 
[384] of the Aob the Dlsbriofc Courts are the courts which have jurisdiction 
under the Act. The District Court means the principal Civil of 

nal jurisdiction of the district. But, unler section 8 of the Civil Court Act OiViL. 

(Bengal, N.-V7.P. and Assam). Additional District Judges appointed under — 

clause (1) of the section shall discharge any of the fuootions of a District 
Judge which the district Judge may assign to them and in the discharge of 
those functions ihay shall exfirase the same powers as a District Jwige. In 
the present case the District Judge having assigned one of the functions of 
a District Judge to his Additional D. strict Judge, the latter has exercised 
the same powers as the former would have done but for his order. Under 
section 20 of the same Act the appeal therefore lies to this court. The 

lower court, therefore was in the present matter not suhordinsta to the 
District Court in the manner contemplated in sections 3 and 46 of the 
Insolvenov Act. The lower court, therefore, was part and parcel of the 
District Court. It had jurisdiction, and the appeal lies to this Court. 

Thera remain only the merits of the case for consideration. The applioaut 
was called upon to produce his books. He produced nearly all. In regard 
to the balance he stated that he had previous to the insolvency proceedings 
handed them over to three of his creditors. Apparently bis case was that 
an attempt was made at first to come to a settlement with all his creditors, 
and for that purpose he had made over these books to these three. The 
opposite party. Sri Dal. is one of these three, and it was he who applied to 
the court to compel the appellant to produce the books. The appelUnt 
and Sri Dal were the only two persons examined by the lower court. The 
former swore that he had handed over the books and the latter denied it. 

The court also took into evidence a report by the Receiver that the other 
two creditors named bad also denied receipt of the books from the appellant. 

These persons wore alive, and could and ought to have been called and 
examined on oath. The inquiry has in our opmion been far too meagre and 
summary, and the appellant should have a further opportunity of proving 
his allegation. We, therefore, aUow the appeal, set aside the lower courts 
order and remand the case for full inquiry and decision according to law. 

The parties will abide their own costs of this appeal. 

Appeal allowed. 


34 A. 3S3 (=14 I. 0. 8U=9 A. L. J. 379K 

[385] APPBDDATB CIVID. 

Before Mr. Justice Karamat flusain and Mr. Justice Tuiball. 

nnn Nanak Prasad ( Ohiector ) u . Jai Narin Dal others 

{ Decree - H '> ld >' rs ).*' 

[Isb March, 1912.] 

rr d I Law— toidow^Rev^imioners — Oecred fairly obtained against widow bind* 
‘ ing on reversioners, although the widow did not contest the S'lit. 

A decree ia a 3Uit again«;t a Hin la wido v. re^p^ntiog property of he** husband, 
of which she i'’ iQ possession as such wii)W, m ^y be binding on the reversioners 
notwithstanding that the widow did nob content *ha suit, provided that the 
plaintiff^' case was properly snd fairly stated and the widovhad reasonable 
opportunities, of which ehe did not obooso to avail hetiself, of defending the suit. 

[Rel. 70 X. 0 802.3 

• First Appeal No 124 otl911 form an order of P. D. Simpaon, District Judge of 
Qotakhpuf, dated the 29bh of June. 1911. 
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The faofcs of this csase ware as follows : — 

Sarabjlb and Sheo Goblnd sold the property in suit to Bhaiya Bajpal 
Singh on the 7tb of Daoember, 1852, for Bs. 875. On the sane date Bhaiya 
Rajpal Singh entered into an agreeoionb with the vendors that on pay> 
meat of Bs. 200, in any Teth, be would reeonvey the property to the 
vendors. After Bhaiya Bajpal Singh’s death, bis son, Suraj B^li mort- 
gaged the whole of that property along with some other property, nomin- 
ally to Babsa Kunwar, but really to her husband. Sara] Bali also made 
a gift of that property to Musammat Adhar Kunwar. Jai Narain and 
Bagbnnath Prasad, the representatives in interest of Sarabjit and Sheo 
Gobind, institnted a suit for redemption of the property transferred on the 
7bh of December, 1852. In that suit he impleaded Adhar Kunwar and 
Babsa Kunwar, whose husband was then dead. The suit was defended by 
Adhar Kunwar only, and Babsa Kunwar did not put in any appearance. The 
court of 6rst instance gave the plaintiffs a decree on the 30th of September, 
1907, entitling them to redeem the property on payment of Rs. 200 to 
Adhar Kunwar. Adhar Kunwar appealed against that decree, but Babsa 
Kunwar took no steps in appeal. The appeal was withdrawn, and the result 
was that the decree of the court of ffrst instance entitling the plaintiffs to 
redeem on payment of Rs. 200 to Adhar Kunwar became final. Masammat 
Rabsa Kunwar died, and the reversioners of her husband took possession 
of the property which was in possession of Rabsa Kunwar. The plaintiffs, 
decree-holders, deposited the money in Court. The reversioner. Gar 
Nanak, objected on the ground that as he was no party to the decree, it 
could not be enforced against him. The objection was accepted by the 
court of [3861 first instance, which rejeobed the application for execution. 
In appeal the lower appellate court came to the conclusion that the decree 
was fairly and properly obtained against Rabsa Kunwar and that the rever- 
sioners wore bound. It therefore allowed the appeal and sent back the 
case to the court of first instance for decision on the merits. 


The reversioner, Gur Nanak Prasad, appealed to the High Court. 

Munshi Iswar Saran, for the appellant. 

Munshi Jang Bahadur Jjaly for the respondeat. 

KabAMAT Husain and TUDBAtiL, JJ.— Sarabjit and Sheo Gobind 
sold the property in suit to Bhaiya Bajpal Singh on the 7tb of December, 
1852, for Rs. 275. On the same date Bhaiya Bajpal Singh entered into 
an agreement with the vendors that on payment of R^. 200, in any Jeth. 
he would reconvey the property to the vendors. After Bhaiya Bajpal 
Singh’s death his son. Suraj Bali, mortgaged the whole of that property 
along with soma other property nominally to Rabsa Kunwar, but really 
to her husband. Suraj Bali also made a gift of that property to Musam- 
mat Adhar Kunwar. Jai Narain and Raghunath Prasad, the representa- 
tives in interest of Sarabjit and Sheogobinl. instituted a suit for redemp- 
tion of the property transferred on the 7th of December, 1853. In that 
suit they impleaded Adhar Kunwar and Rab.a Kunwar, whose husband 
was then dead. The suit was defended by Adhar Kunwar only and Rabsa 
Kunwar did not put in any appearance. The court of first instanoa gave 
the plaintiffs a decree on the 30bh of September, 1907. entitling them to 
redeem the property on payment of Rs. 200 to Adhar Kunwar. Adhar 
Kunwar appealed against that decree, but Rabsa Kunwar took no steps 
in appeal. The appeal was withdrawn, and the result was that the 
decree of the court of first instance entitling the plaintiffs to rede^ on 

pavment of'Rs. 200 to Adhar Kunwar became final. Musammat Rabsa 
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Knnwar died, and the reversioners of her husband took possession of 
the property which was in possession of Habsa Hunwar, The plain- 
tiffs, decree-holders, deposited the money in court. The rever- 
sioner, Gur Nanak, objected on the ground that, as he was no party 
to the decree, it could not be enforced against him. The objection 
was accepted by the court of hrst instance, which rejected the appli- 
cation for execution. In appeal the lower appellate court came to 
[387] the conclusion that the decree was fairly and properly obtained 
against Habsa Kunwar and that the reversioners were bound. It therefore 
allowed the appeal and sent back the case to the court of ffrst instance for 
decision on the merits. The reversioner comes to this court in appeal, and 
it is urged by bis learned vakil that as the widow did not protect the 
estate of her husband by contesting the suit for redemption, the decree is 
not binding on the reversioner. In support of the proposition he refers to 
the following oases: — Nugender Chunder Ghosh v, SreemuUy Dos see (1), 
Sant Kumar v. Deo Saran (.2), Sachit v. Budhua Kuar (3), Jevan Lalju v. 
Veira (4) and F. A. No. 384 of 1910, decided by a Bench of this Court, on 
the 21st of February, 1912. 

Every case has to be decided with reference to its own particular 
facts and the rule laid down in one case does not apply to another case 
whan its facts are different. In the case before us the representatives of 
the mortgagors did all they could to have the suit fairly and properly tried. 
They honestly disclosed all the facts which wore necessary for the trial of 
the case. They made Babsa Kunwar a defendant, and they bad notice 
served upon her. It was beyond their power to make her contest the suit 
and she did not do so because she, as a sub-mortgagee, had no valid 
defence against them, and there is nothing on the record, and nothing is 
now put forward, to show that she had any good defence which she neg- 
lected to put forward against the plaintiffs. In these oircumstanoes we 
are of opinion that the decree which the plaintiffs obtained was obtained 
fairly and properly and was binding on the reversioner, and the mere faot 
that the widow did not contest the suit is no reason to render the decree 
ineffectual against the reversioner. There is no provision in the law of 
British India under which a plaintiff can force a widow to conitst his 
claim, and, in the absence of such provision, to bold that a decree properly 
and honestly obtained by a plaintiff against a Hindu widow is not binding 
on a reversioner unless the suit has been actually contested by the widow 
is to oast upon the plaintiff a duty which it is impossible for him to per 
form. The reversioners have their remedy, if any, against their own mort- 
gagors. The result is that we dismiss the appeal with costs. 

Appeal dismissed. 


(1) (1607) 8 W. B. P. C. 17. 

(2) (1886J I- D. B. 8 All. 865. 


(3) (1886) I. L. R. 8 All. 429 

(4) (1908) 6 Bom. L. R. 885. 
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[B88] APPEbliATB CIVlIi. 


Avpbddaxb Before Mr, Justice Karamat Husain and Mr. Justice Tudball. 

OlVlD. 

- — Het SlNQH AND OTHERS {Judgment-Debtors) v.TiKA RAM (Decree-halder). 

388=9 [isfc March, 1912.] 

=14 1, cl 240. Civil Procedure Code (1903», section 143 : order XXXIW rule 8 — Mortgage— Redemption 

-^Mortgage money 7iot paid within time limited by decreO’^Power of Court io extend 

time. 


Sfiction 14S oi the Code of Civil Procedure applies to oases in whioh the time 
fiied by the Code of Civil Procedure lor the doicg of some act is extended and 
not to the extending of the time fixed by a mortgage decree for the payment of 
a prior mortgage. 

The plaintifi. in a suit for redemption of a mortgage obtained a decree which 
provided in the event of non-payment, not that he should be debarred from all 
right to redeem the mortgaged property, but that his suit should be dismissed. 
Owing to a 6u;m /ide mistake, the plaintiff paid into court within the time 
limited less than the sum actually due. 

Held that the Court had power under order XXXIV, rule 8, of the Code of 
Civil Procedure to extend the time limited for payment of the full decretal 
amount. 


[Fol, 89 Mad.b76=3i I. C. 240.] 

In this case one Kbushal Singh mortgaged the property in suit to 
Bhagwant Singh on the 19th of November, i8tf9. He again mortgaged it 
to Tika Kam on the 2nd of January, 1894. Bhagwan Singh brought a suit 
on his mortgage without imploading Tika Ram and got a decree on the 
23rd of June, 1900. m execution of which he bought the property on the 
15th of August, 19U4. Tika Ram, on the 7th ol February, 1910, got a 
decree to redeem the motgage of Bhagwant Singh on payment of Rs. 462 
with interest. The decree was in general teims and did not set out the 
amount of interest which Xika Ram bad to pay. It provided that if Tika 
Bam failed to pay up to the l5th of August, 1904, his suit was to be dis- 
missed. The date IS presumably wrong. The l5th of August, 1910, was 
the date fixed. The date of the mortgage in favour of Bhagwant Singh is 
also wrongly shown as Hovttnber, ifc9d, instead of the 19th of November, 
1889. On the 2ud of August, 1910. Tika Ram paid into the court 
Rs. 2,278, calculating interest from November, 1890. The sum was less 
than the lull amount due on the mortgage if calculated from the I9bh of 
November 1889. The judgment-debtors taking advantage of the mistake 
applied on the 21st of November, 1910, that Tika Ram's claim be dismissed 
on the ground of the [389J provision in the decree, and that costs be 
awarded to the applicants. Tho court of first instance acting under section 
146, Civil Procedure Code, enlarged the time for payment up to the i5tb 
of February, 19A1, and rejected the application. 

In appeal two points were considered : — • 

(l) Could the time for tho payment of the money due on the mort- 
gage of Bhagwant Singh be extended under section 148, Civil Procedure 

Code V 

f2) Was good cau^e shown for extending the time r 

The lower appellate court found that the time for the payment of 
money under a mortgage deciee could be extended under section 148, 

• Seoood Appeal No 753 ol J9ll from a dooroo ol A. Babonadiere, Difftriot 
of Aligarb, dalotl rbe '^nd ol May 1911, coatnmiog a decree of Jagab NaiaiD, Adai- 
hopal bubordioate Judge of Aiig«»cb, dated tbe loth ol .January, 1911. 
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Oivll Prooddure Code» and t>bat good cause was shown for the extension. 
On the above hndings the lower appellate oourt upheld the order of the 
hrst court. 

The defendants appealed to the High Court. 

Munshi Guizari halt for the appellants. 

Mr. G. W. DUloUt for the respondent. 

Karamat Hdsain and Tudball, JJ : — One Khushal Singh mort- 
gaged the property in suit to Bhagwant Singh on the 19th of Novembert 
ib89. He again mortgaged it to i'ika Bam on the 2nd of January, 189^. 
Bhagwant Singh brought a suit on his mortgage without impleading Tika 
Bam and got a decree on the 23rd of June, IhOO in execution of which he 
bought the property on the 15th of August, 1904. Tika Bam, on the 7th 
of February, 1910, got a decree to redeem the mortgage of Bhagwant 
Singh on payment of Bs. 462 with interest. The decree was in general 
terms and did not set out the amount of interest which Tika Bam bad to 
pay. It provided that if Tika Bam failed to pay up to the 15tb of August, 
1904. his suit was to be dismissed. The date is presumably wrong. The 
15th of August. I9i0, was the date tixed. The date of the mortgage in 
favour of Bhagwant Singh is also wrongly shown as November, 1890, in- 
stead of the I9ch of November, 1889. On the 2ad of August, 1910, Tika 
Bam paid into the court Bs. 2,278 calculating interest from November, 
1890. The sum was less than the full amount due on the mortgage 
if calculated from the 19th of November, 1889. The judgment- 
debtors taking advantage of the mistake applied on the 'zlst of 
November, 1910, that Tika Barn's claim be dismissed on the ground of the 
[39o] provision in the decree and that co^ts be awarded to the applicants. 
The Court of first instance acting under seotion 148, Civil Procedure Code, 
enlarged the time for payment up to the 15bh of February, 1911, and 
rejected the application. 

In appeal two points were considered: — 

(Ij Could the time for the payment of the money due on the mortgage 
of Bhagwant Singh be extended under section 148, Civil Procedure Code? 

Was gooJ cause snown for extending tbe time ? 

The lower appellate Couit found that the time for the payment of 
money under a mortgage decree could be extended under section 148, Civil 
Procedure Code, and that good cause was shown for the extension. On 
the above findings the lower appellate oourt upheld the order of the first 
court. 

In second appeal it is urged that section 148, Civil Procedure Code 
has no application; that an executing court has no power to extend the 
time fixed by the mortgage decree for the payment of a prior mortgagee, 
and that no good cause was shown for the extension of the time for the 
payment. We are of opinion that seotion 148, Civil Procedure Code, 
applies to oases in which is extended the time fixed by the Code of Civil 
Procedure for the doing of some act and not to the extending of the time 
fixed by a mortgage decree for the payment of a prior mortgage. 

In the decree in a redemption suit ** the court may, under order 
XXXiV, rule 8, upon good cause shown and upon such terms, if any, as 
it thinks fib from time to tune postpone the day tixed for payment. ” The 
learned vakil (or tbe appellants concedes this, bub urges that time can be 
extended when the decree in a redemption suit is drawn up in the form nre- 
sonbed by law. but that if it provides that in case of failure to pay within 
the period fixed by the decree, the suit shall stand dismissed, no execution 
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can be granted in contravention of the provision in the decree. We are 
unable to accept the contention. The decree in the case before us was a 
decree in a redemption suit, and the provision therein that in case of failure 
to pay the plaintiffs suit shall stand dismissed was carelessly put in for 
the provision that the plaintiff shall be debarred from all right to redeem 
the mortgaged property, inasmuch as the suit was for redemption and the 
dismissal of such a £391] suit had the effect of debarring the plaintiff from 
all right to redeem. 

We are satished that Tita Kam in calculating the interest from 
November, 1890, made a bona fide mistake which constituted a good cause, 
for the extension of the time for the payment of the prior mortgage of the 
19th of November, 1889. We therefore uphold the decree of the lower 
appellate ccuit, but not for the reasons set out by that court in its judg- 
ment. The result is that we dismiss the appeal with costs. 

Appeal dismissed. 


34 A . 3S1 (*9 A. L. J. 383=14 I. 0. 191). 

APPELLATE CIVIL. 

Before Mr. Justice Karamat Husain and Mr. Justice Tudball. 

Gur Chaban Das {Defendant) u. Har 8arUP {Plaintiff).^ 

[9bb March, 1912.] 

Act {Locals No. 1 oj 1904 {General Clauses -4c<). section ^%—Acl {Local) No. 1 of 1900 
{United Provinces Municipalities Act), sectioyi 187 — Municipality — Powers oJ 
Governtnent to frame rules — Pules as to Mumcipal elections — **Previous publtcO’ 
liou''^^'Covipctent court.*' 

Certain draft rules relating to municipal elections were published in the local 
Ga/ette Those draft rules were then considered by the Government in connec- 
tion with 0 ich criticisms as had been presented, and finally a set of rules was 
published in the Garotte as having been made under section 187 ol the united 
Provinces Municipalities Act 1900. 

Held that such rules were none the less validly passed beo.iuse in some details 
they diQerod from the draft rules previously published. 

The rules so made provided that a municipal election might be questioned by 
means of a petition presented to *a compelont court.' 

that the expression * competent court * so used meant a Civil Court of 
competent jurisdiction with reference to the valuation given by the petitioner in 
his petition. 

[Ref. 35 All. yOS 3 

This was a suit instituted in the couit of a Munsif praying for a 
declaration that a certain municipal election was invalid. The suit was 
thrown out by the Munsif upon the ground that be had no jurisdiction to 
entertain it. The plaintiff appealed, and the Additional District Judge oi 
Meerut, coming to the conclusion that the Munsif had jurisdiction to try 
the suit, remanded it to his court for trial. From that order of remand 
the defendant appealed to the High Court, his principal plea oexng tpe 
invalidity of the rules iramed by the local Government under which tne 
right of questioning a municipal election by means of a petition presentea 

to a " competent court” was giantod. , , i.u« an- 

£392] Mr. C. Dillon and Munshi Girdhari Lai Agartvala, for the ap 

peliaut. 

• aTp^' 1^0- from au order of O. E. Guiberman, Additional 

Judge ol Meetufc, dated the 3lBt ol August, 1911. 
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Munshi Qovind Prasad^ for the respondent. 

Karamat Husain and TudbaiIjL, JJ. : — This was a suit insbituted 
in the oourt of a Munsif for a daolarabion tihaba oertain muaioipal eleotioa 
was invalid. The learned Munsif decided that he had no jurisdiction to 
entertain the suit. There was an appeal bo the learned Additional District 
Judge of Meerut, who came to the conclusion that the Munsif had jurisdic- 
tion to try the suit and remanded the case to his court for trial on the 
merits. An appeal is preferred to this Court from the order of remand, 
and the contention of the learned counsel for the appellant is that under 
section 187 of the Municipalities Act, No. 1 of 190J, a previous publication 
of the rules finally made by the local Government is a condition precedent 
to the validity of such rules. His contention is that the draft of these rules 
was published in the local Gazette of these provinces on the 27th of Febru- 
ary, 1909, and that in that draft a rule No. 39 ran as follows : ^"The vali- 

dity of an election may be questioned by a petition bo the District Magis- 
trate on the ground, etc." that when that rule was published in the official 
Gazette of those provinces on July the 30bh, 1910, it assumed the follow- 
ing form “ Rule 42. clause 1. The validity of an election made in ac- 
cordance with these rules shall not be questioned except by a petition pre- 
sented to a competent court within fifteen days after the date on which 
the election was held by a person or persons enrolled,” &o. and that as 
there was no second publication of the amended rule wherein the expres- 
sion “District Magistrate" was replaced by the expression “competent court,” 
the rules as published on July the 30bh, 1910, are nob validly published 
rules. The term "previous publication” has been defined in the General 
Clauses Act (Local). No. 1 of 1904, section 23. The last clause of that 
section is in the following terms “ The publication in the Gazette of a 
rule or bye-law purporting to have been made in the exercise of a power 
bo make rules or bye-laws after previous publication shall be conclusive 
proof that the rule or bye-law has been duly made.” This section defines 
what is maanh by “ previous pablioation.” In the case before us the draft 
rules wore published in the official local Gazette of 27th February [3931 
1909, and notice was given to the public that the rules would be taken 
into consideration by the local 'Government on or after the 15th of May 
1909, and in pursuance of that notice after considering all criticism the 
rules as already mentioned were published in the official Gazette of these 
provinces on the 30bh of July. 1910, which gave the power of hearing the 
petitions questioning the validity of an election to a c:)mp0bent court 
The publication, therefore, was a valid publication of thj rules, and the 
rules published in the official Gazette of these provinces on the 30bh of 
July, 1910, no doubt, have the foice of law. 

The second question is as to which court is a competent court within 
the meaning of rule 42. published on the 30th of July, 1910. We have 
no doubt that the expression “ competent court ” within the meaning of 
that rule means a Civil Court of competent jurisdiction with reference tn 
the valuation given by the petitioner on his petition. 

The question of the validity of the election is purely a civil 

and the words ” District Magistrate ” have been intentionally reD^acad hv 
the words “competent court.” ^ 

The result is that we dismiss the app.'al with costs. 

Appeal dismisied. 
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34 A. 393 (=9 A. h, 3. 981=14 I. 0. 766=18 Cp. L. J. 802). 

BEVrStONAIi CIVIL. 

Be/ore Mr. Justice Banerji. 

In the matter op the petition op Nawal Singh.* 

[llfch March. 19L'3.] 

Criminal Procf’iiure Co^e. section 476 — “Cofirr’— -C jw/I Procedure Code (1908). sec- 
tion 11^'^Pevision^Inexpediency of order no ground for revision on the civil side. 

The word ‘*courb" ia neotioa 476 of the Code of Grimmal Frooeduce inolodei 
the auccenoor of the Jud(;e before whom the alleged offeaoe was committed. 
Bahadur v. EradatuUah Mallick il> followed. 

Whether a partioal «r order is ezpedieat or not is not a grotmd on which the 
High Goait can interfere in revision under seotion 115 of the Civil Prooedare 
Code. 

[Ref. Q7 I. 0. 14**=12 A. ti. J 1003=16 O fj. J. 97 : 20 Or. D. J 926=49 I. 0. 850 ; 
56 I. 0. P53=1910 Fat. 205 ; Fol 37 All. 3tt=29 J. G 97 ; 82 I. 0. 286=22 A- 
li. . 7 . 772; Ref 78 I. C. 969; Rel. 71 1. G. 536=4 Dah. 68.] 

One Sumab Prasad brought a suit again^^fc Nawal Singh and others on 
two promissory notes. This was suit No. 200 of 1906. In answer to the 
claim Nawal Singh denied the genuineness of one of the promissory notes 
and pleaded payment of the other and produced a receipt. As regards 
both the promiscory notes the [3993 court of first instance held the 
defendant’s pleas to be false and found in favour of the plaintiff. The 
decree of the first court was made on the 15th of April, 1908. On the 
15th of May, 1908, the plaintiff applied to the court for sanction to pro- 
secute the defendants to the suit for falsely verifying their written state- 
ment and for committing forgery in re'^pect of the receipt produced. 
Meanwhile the defendants preferred an appeal to the High Court on the 
12th of May, 1908. Thereupon, it appears, the Subordinate Judge refused 
to take action and directei the application to be shelved, giving leave to 
the plaintiff to renew his application after the decision of the appeal. The 
appeal was dismis°od on the l9-ih of January, 1910. The plaintiff there- 
upon a^ked the Court to bake his application for sanction into considera- 
tion. The application was rejoctod on the 13bh of February, 1911 ; bub on 
that data the successor of the Subordinate Judge who had originally 
tried the suit made an order directing an inquiry to be held under section 
476 of the Code of Criminal Procedure. This Subordinate Judge was in 
torn transferred, and the oasowas heard by his successor, who, on the 16th 
of November, 19 LI, ordered the prosecution of Mawal Singh for offences 
under seot’ons 193 and 471 of tho Indian Penal Code. Nawal Singh 
thereupon applied to tbo High Court for revision of this ord^r. 

Mr. A H. G. HamiVon and Mr. W. Wailach, for tho patibioner. 

Mr. A. B. RvU’S, (or tho Crown (opposite party). 

Baner. 71, J. — This is an applicxbioQ for bho revision of an order made 
by the Subordinabo Judge of Saharanpur, directing the prosecution 
of the applicant for the offoncos mentioned in that order. It appears 
that one Sumat Pra‘=:ad brought a suit against the applicant and others 
on two promissory notes. This was suit No. 200 of 1906. In answer 
to the claim, the applicant denied tho gonuiaeness of one of the pro- 
missory notes and ploalel pwment of the amount of the other and pro- 
duced a receipt. As regards both the promissory notes the court of first 

• Civil Pdviaioa No. 145 of 1911. 

(1) (1910) I. tj..R. 87 0»l. 649. 
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instanoe held the defendant's pleas to be false and found in favour of the 1911 
plaintiff. The decree of that court was male on the 15th of April. 1908. March 11 
On the 25th of May, 1908, the plaintiff, Sumah Prasad, made an yilfypTr^g^ 
cation to the court for sanction to prosecute the defendants to the/uit for 
[393J falsely verifying their written statement and for oommittin^forgef^. 
in respect of the receipt produced. Meanwhile the defendants preferred 34 A. 898^ 
an appeal to this court on the 12bh of May, 1908. Thereupon, it a|y0«ars, —43 ' 

the Subordinate Judge refused to take action and directed the application ^ ^q 2 . * ^ 

to be shelved, giving leave to the plaintiff to renew his application afte^^e 
decision of the appeal by this court. The appeal was dismissed by^trds^ 
court on the 19th of January, 1910. The plaintiff thereupon asked the 
court to revive the application for sanction and to grant him the sanction 
he had applied for. The application was rejected on the I3th of February, 

1911. Bat on that date the successor of the Subordinate Judge, who bad 
originally tried the suit, made an order directing an inquiry to be made 
under section 476 of the Code of Criminal Procedure. Unfortunately this 
Subordinate Judge was transferred from the district and the case was heard 
by his successor, who, on the i6th of November, 1911, ordered the prose- 
cution of the applicant for offences under section 193 and 471, Indian 
Penal Code. It is the correctness of this order which ie challenged in the 
application before me. One of the grounds of the application is that the 
Subordinate Judge had no jurisdiction to make the order passed by him. 

This ground is, in my opinion, untenable. The word " court " in section 
476, includes, as was held by a recent Full Bench of the CalouUa High 
Court in Bahadur v. Eradatullah Mailick (1), the successor of the Judge 
before whom the alleged offence was committed. The learned Subordinate 
Judge, therefore, had jurisdiction bo make an inquiry under section 476 
and to pass an order under that section. It is next urged that on the 
ground of expediency and in view of the delay which has taken place in 
making the order, this Court ought to interfere. I am of opinion that 
this Court is unable to interfere with the order of the court below. In 
accordance with the rulings of this Court, the pre'^ent application could 
only be preferred under section ll5 of the Coda of Civil Procedure. The 
case does not come within the purview of that section. The Court had 
jurisdiction to make the order and committed no illegality in passing it. 

Whether the order was expedient or not is not a ground on which this Court 
can interfere under the provisions of the section mentioned above. No 
doubt, action should be taken under section 476 as promptly as possible 
[896] Bub there were oiroumstanoes in this case which might have justi- 
fied the delay. However, I do nob wish bo go into that question inasmuch 
as, in my opinion, this Court cannot interfere in the mabtor. I dismiss 
the application bub make no order as to costs. 

Application dtsmissed. 
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APPELLATE CIVIL. 

Before Mr. Jusiios Kxramat Husain and Mr. Justice Tudball. 


KhetpaIi (Decree-holder) y. TiZAM Singh (Judgment- debtor).^ 

[llbh March, 1912]. 

Civil Procedure Cods (1833). section 2iQ^Execution of decree^Limitaiion-^AppUoaiion 
for tranfifer of decree ^Sub&equent application for execution not in ccnttnualion of 
application for transfer. 

Held that an app)ioatioQ for ezeoution oaa in no aense of the words be 
le'^arded as an appltoation in ooQtmuatioa of an applioabion for trans- 
fer of a decree from oae court to another, in order that an application may be 
a oontinaation of another app^ioatioo, it is necessary that the two appltOAtiODS 
be of the same mture. and the application for transfer being an ap:Jlio>tion of 
an entirely different n .turn from that for oreoution of a decree does not snspend 
the oper tion of section *230 of the Oode of Civil Pvooedure, ldS'2. Sundar Singh 
V. Doru Shankar \li »pplied. Ram Sahai v. Nanni (2) dissented from. 


The facts of this case were briefly as follows : — 

One Khefcpal obtained a decree against the respondent on the 19bh of 
December, 1896, at Agra. On the 15bh of December, 1908, he applied for 
trao'^fer of the decree for execution to Aligarh. On the 24th of February, 
1909. an order was made granting this application. On the 23rd of March, 
1909. an application was made for execution at Aligarh. The judgment- 
debtor objected that it was barred by limitation, as more than 12 years 
had elapsed since the passing of the decree. The Court of first instance 
held that the present applioibion was an application in continuation of the 
application for transfer, which was within time, and it dismissed the objec- 
tion. The lower appellate court reversed this order on the ground that an 
application for transfer could not be said to be an actual demand for exe- 
cution. though it might be a step in aid of execution. The decree-holder 

Munshi Benode Bihari Cwith him Munshi Gobind Prasad)t for the 
appellant, submitted that the application was within time, being merely 
in continuation of the application for transfer. He relied on Bam Saha* 

y. Nanni (2). . a j tu «4 

[397] Babu Sital Prasad Ghosh, for the respondent, oontended tnai 

the application was time-barred. Ha cited Sundar Singh y. Doru Shankar 

( 1 ). 

Benode Behari was heard in reply. 

Karamat ntrSAfN and TaDBADli, JJ, : — In this case the decree- 
holder obtained a simple money decree against the judgment-debtor on 
the 19th of December, 1896. Various infructuous applications were made 
for execution of the decree, and the decree- holder, on the 15bh of Decem- 
ber, 190S, applied for the transfer of the decree from the court at Agra, 
to that at Aligarh. The application was granted on the 24th of February, 
1909. Ho, then, on the 23rd March. 1909, applied to the Court at Aligarh 
for execution. Tim court came to the conclusion that the application, 
dated the 23rd of March. 1909, was barred by the 12 years’ rule of 1*™*“®* 

tion. The decree-holder has preferred an appeal to this Court, and his 

learned vaUil argues that the application i n question is an appHoa - 

^ ecorcl AppoO No I of lOU f-o-n h deiroe of A SiUOQ^diefe. Di^ibriot 
Jufleo of Aligurb A -tel tho lOtb of M.iv, I'Jl I, rever.»iag a deoeeo of Baake Bahaci Li*i, 
Bubordioalo Judge of Aligarh, dated the 4tb of Jana .ty, 1910 

(1) (1697) I. L. B. 20 All. 78. (2) Weekly Notes, 1886, p. 137- 
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tion in confcinuation of the application for transfer, dated the 15bh 
of December, i9o8, and is thus nob barred by limiiabion. In support maboh 11. 
of this contention reliance is placed upon Ram .Sahai v. Nanni (1). It — “ 
lays down in subsbauce that an application for transfer is tanbamoant 
to an application for execution. The learned vakil for the judgment* _ * 

debtor relies upon Sundar Singh v. Doru Shankar ^2i in which a Bench 3ft a. 396= 
of this Court was of opinion that an application for tran^'fer was 1* 1. 0. 172 = 
not an application for execution of a decree, though they rejected the ap- 9 A.L. J. 36B. 
plication for revision on another ground. We are of opinion thit an ap- 
plication for execution can in no sense of the words be regarded as an ap- 
plication in continuation of an application for transfer of a decree from one 
court to another. In order that an application may be a continuation of 
another application, it is necessary that the two applications be of the 
same nature, and the application for transfer being an application of an 
entirely different nature from that for execution of a decree, we agree with 
the view taken by the learned Judges in Sundar Stngh v. Doru Shankar 
in preference to that expressed in Ham Sahai v. Nanni, We, therefore, 
dismiss the appeal with costs. 

Appeal dismissed. 


34 A 398 (=16 0. W. N. 675=12 M. L. T. 95=15 I. C. 673=39 I. A. 

142=b A. L. J. 730=14 Bom. h R. 488=1912 M. W. N. b41=16 

C. L. J. 60=v3 td. L. J. 2u0.) 

[398] PRIVY COUNCIU 

Dhabam Kunwar {Plaintiff) V. B.vtiWANT Stsi’i {O'findinc)^ 

[;i0bh. 31st January and 23rd April, 19 1 2.] 

[On appeal Jr om the High Court at Allahabad.] 

Sstoppel^Esiopp^i tv co^iduct — Hindu Low — idoption bu Hindu widow under autho- 
i‘>ty o/ /iwa^unti — Subfeguent »wt la set tiside adoption at invalid^Denial of 

any vaad autfwnty In adopt—Adnjjted so* hijvi>ig on of representations by 

widow married, performed shrndh of iidoptii>e father and incurred heavy liabili^ 
1*65 tn 7 n«nnturn»ng hts change of and privileges. 

In this case, wbioh. waa an appe.vl fr'in the deoinion o^ High Coart iq 
X) fiar<i»>t "Kunwar v. Balviant Sinqh, I L R.. 80 All. 549, their Lordiihip^ of 
the Jadioial Commit ee, wbil*! expressing th**ir opinion that the question in 
the cas-t u>ighb well be decided as one of fact on the a, pellani.’s own statements 
without recourse 'O the doctrine of estoppel, did not diSer from the view of the 
High Court as to the applicability of that doctrine. TheappelUnt. tbey held, 
had asserted her authority to adopt in- the most solemn manner under her 
band and se«l, and her oondujt both before and after that assertion had been 
of a like unequivocal character. She could not now be allowed to change her 
story without grave injustioe ensuing to the respondent, who had acted in 
reliance upon her deliberate and repeated representations. The estoppel, 
however, their T.«ordship3 Snid, must be taken as being purely personal, and did 
not bind any one claiming by an independent title. 

TRef- 33 Mad 1105=24 I. C. 999; Dist: 60 I. 0. 246=1920 M. W. N. 721; Pol- 77 I 0 

’ 214^33 M. L. T. 191=46 M. L. J. 52=19 U W. 83=1921 Mad. 809.] ‘ ‘ 

ArrEAii from a decree C4bh August, 1908) of the High Court at Allaha- 
bad, which affirmed a decree (266b February, I906j of the Subordinate 
Judge of Sabaianpur dismissing the appellant’s suit. 

The suit was brought to obtain a declaration that the plaintiff had no 
power to adopt the defendant (respondent), and that in fact she never dich* 

•i-reaejd.— Ijord BHAW, LOUd BOB60N, Sir JOHN EdOk and Mr. AMEEB ALi. 

( 1 ) Weekly Note#, 1886. p. 137. (3) (1897) I, L. R. 20 All. 78, 
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adopt) him, and bhafi a docamenti, called a deed of adopfaion, wa? null and 
void. Toe main question for determination in tbis appeal was whether 
the appellant was, or was not, estopped from questioning the validity of 
the adoption, and both the Courts below decided that question against the 
appellant. 

The (acts of the case will be found suffioiently stated in the judg- 
ment of the High Court (Sir John Stanley C. J., and Mr. Justice Banerji) 
which is reported in I. Li. R. 30 All. 549. 

On this appeal ; — 

Sir B, Finlay, K. 0.i and Boss, for the appellant, contended that the 
Courts in India had erred in holding that the appellant was estopped from 
questionmg the validity of the adoption ; and that even if the evidence of 
the respondent as to the adoption ware true, it did not establish an adop- 
tion according to the requirem juts of Cd99j Hindu law. Raferenoe was made 
bo the Hvidence Act (I of 1872) seotion Lid ; Sarat Ghunder Day v. Qopal 
Ckitnder Lana ; Barvattbayamma v. Hamakrisnna Rau (2) ; Bavji 
Vtnayakrav Jaggannath SkankarseU v. Lakshrntbai (3) ; which was dis- 
tinguished ; Garutingasivami v. Ra malakshma mma (4) ; Du^ga v. KuS’ 
halo (5) ; Oomrao Singh v. M htab K>onwer (6) ; Sakhbasi Lai v. Gaman 
Singn v7} which was distinguished; Gopee Lall v. Ghuniraolec Bu,hoojee{S) 
[De Gruyiher, K 0., referred to Sury marayana v. Venkataramana {9 ) ; as 
to the authority of the appellant to adopt] TuUhi Bam v. Behari Lai (10) 
[Ue Gruylher, K. 0., referred on the question of estoppel to Sarat Ghunder 
Dey V. Gopal Ohundar Laha (11).] The respondent would not suffer 
materially m any way by the setting aside of the adoption ; there was no 
evidence to show any prospective loss. 

De Gruyther, K. C., and B Dube, for the respondents, were not 
called upon. 

1912, April 23rd : — The judgment of their Lordships was delivered 


by Lord RoB^sON : — 

The appellant is the widow of one Raja Raghubir Singh, and she sued 
the defenoant in the Court of the Subordinate Judge of Saharanpur to 
obtain a declaration that she had not adopted him as a son to her deceas- 
ed husband, and that if, in fact, any oeremony of adoption had been 
performed, it was invalid, owing to the absence of authority on her part 
from her husband to make such adoption. She further prayed that a 
document purporting to be a deed of adoption, dated the I3tb of January, 
1839, should be declared void as being executed by her without such 
authority as aforesaid. 

The Subordinate Judge dismissed the suit with costs and the High 
Court of Allahabad confirmed his decree. 


[400J Raja Raghubir Singh was the owner of the extensive Landhaura 
estate or ra] in the district of Saharanpur, in the United Provinces. He 
died on the 23rd of April, 1868, at the age of 20 years, leaving the appel- 
lant, the Rani, bis widow and sole heir. She was then only J4 years old, 
and enceinte. Raghubir Singh was a religious man and was desirous of 


(1) »89i> 1. L. B. 20 Cal. 296 : L. R. 

19 I. A. 203. 

(9) 1j- Mad. 145. 

(3) Obbl) I. L. B. 11 Bom. 881 (396). 

(4) (1894) I. li. B. 18 Mad. 63. 

(5) Wecklj Notep, 1882, p. 97. 

(6) U86«> 3 Agra. 103 a. 

(7) (1879) 1. li. B. 3 All. 366. 


(8) 11871) Li. a I. A Sap. VoL 131 : H 
B. L. R. 391 : 19 W. R- P. O 12. 

(9) (1906) I, Ii. B. 99 Mad. 302: L. B. 
33 I A. 145. 

(10) (1839) I. Ij. B. 12 All. 328 (338). 

(11) (1892) 1 D. B. 20 Cal. 296 (813# 
814) : L B. 19 I. A. 203 (918). 
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leaving behind him a son wbo should perform his shra'ik oeremonies and 
transmit to faturo geoerabions the name aal prestige of the R^j. Whan, 
daring his last illness, he beoame hopeless of reGovery, reoogalsing the poS' 
sibility that the ohtld about to be boro to his wife might be a girl* or 
might not survive, he gave formal and empbab\o direotions to his wife in 
regard to the adoption of a son. The Rani herself has pledged her word as 
to the nature and soope of those direotions on m>rd than one public and 
important occasion. She did so particularly in the deei of the 13bh of 
January, 1899, and in her defence to the action of one Baldeo Singh, 
which will be hereafter referred to. In the deed, which she undoubtedly 
executed with full appreciation of its contents, she says : — 

** Ho ma 1o this will to me by way ot preoautioa. If (God forbid) you give birth to a 
daughter, ot if a sou be born but Jie after hia birth, I -^triotly order you to adopt some 
boy to me so that he might perform my sUntdh oeremoay aad your4, aoi perpstuice 
my name, and after your death beoome the absdut* ow >er aal possessor of the whole 
of my estate. If ((iod forbid) the son who might be adopted under this auchority 
should die in your life-time, you will have power to adopt another boy/’ 
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In her defence to Baldeo Singh's action she informed the Court that 
she bad full oral authority from her husband, and that he had not limited 
her to one, two, three, or four son^. 


The Baui gave birth to a son on the 16th of December, 1838. He 
died on the 31st of August, 1870, leaving the Rani owner of the Raj. In 
1877 she adopted a boy named Tobfa Singh, declaring by deal that she 
did so in accord moe with the will of her husband. Tohfa Singh died two 
years after, and the Rani thereupon, in 1883, adopted a boy named Ram 
Sarup, still purporting co act in accordance with her husband’s will. Bam 
Sarnp died in 1885, and in 1393 the Rani male arrangements with a 
view to adopting a third boy. Sbe executed an agreement in 1893 with 
one Lada Singh whereby ha agreed to give her his son “ to comply with 
the will of her husband,” but before the adoption was formally carried out 
this boy unfortunately died in 1896. 

[401] These successive deaths seriously impressed the mind of the 
Bani, and she consulted her priests as to bow the evil spirits might best be 
propitiated and appeased. Acting on priestly advice she went on pilgrimages 
to Gaya and other places, and after making religious saorihces she pro- 
ceeded to arrange for another adoption. On the 2nd Jun^, 1898, she 
entered into ai written agreement with Ram Niwas, the father of the res- 
pondent, whereby be made over to her his two sons, Balwant Singh (res- 
pondent), aged 14 years, and Tungal Singh, aged 12 years ; — 

** Id order that ahe may alopt any one of them abe plea'^ea having regard to theic 
capability and bee ohoioe. Now the aona of me, the executant, shall live under the 
protection and custody of the said Bani Sahib » subject to the fulfilment of the further 
oonditionB necessary for the validity of the ad iption. the eaferoement of which depends 
upon a particular time which maybe considered suitable according to the rules of 
aetrology. 1 ehill have no oUim as to their protection and guardianship." 

The Rani ultimately selected the respondent, Balwant Singh, and 
preparations were made for his adoption on an imposing scale. The 13th 
of January, 1899, was appointed for the ceremony, and on that day a great 
entertainment was given by the Rani. The European and Indian officials of 
the district, together with hundreds of friends, relations, and caste-fellows 
were present at the invitation of the Rani, and were hospitably regaled by 
her. The religious ceremonies proper to an adoption were all carried out 
and the newly adopted son was conducted to the gaddi, or throne whera 
be was formally installed. * 
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19ld The Baci next proceeded to bring about the marriage of the respon* 

7an. 80, 31. dent, and that ceremony was celebrated at her expense and in a manner 
A PBiD 23. befitting bis now rank. In fact the respondent was thenceforth treated as 
pgjyy a member of the Ram's family and cut ofl altogether from the family of 
COiJNOiEi. his natural father. 

— In the following year Baldeo Singh, claiming as reversionary heir, 

instituted a suit again'^t the Rani and the respondent, in which he sought 
676=12 M have it declared that he was entitled to the property on the death of 
L. T 95=18 ^he Rani, and that the adoption of Balwant Singh was invalid. The Bani 
1 . 0. 673s-89 defeuded that suit, and, acting upon her instruction, her pleader made the 

statement as to her authority before mentioned and she herself executed 
Boni L filled a written statement alleging that she had in fact adopted the 
R. 486=1912 respondent, and that the adoption was valid in every respect. 
U. W- M. 641 [4t>23 Baldeo Singh failed in that suit on the ground that he was not a 
— ^ S’Jr*/* reversioner and had no locjis standi to impeach the adoption m question, 
‘ ^ but the allegations of fact by tho Bani in regard to the adoption are now 
very properly pressed against her. 

The adopted son and the Bani have since quarrelled, and in this 
action abe seek to get rid of tho adoption altogether. 

At one time she stated that the seal affixed to the deed of adoption 
was not her seal, but she did not attempt to support this allegation by 
production of the seal regularly used by her, saying that she bad mislaid 
it somewhere. However, documents admittedly executed by her and 
bearing seal impressions identical with that in dispute wore produced and 
the genuineness of the seal on the deed of adoption was placed beyond 
doubt. 

The learned Subordinate Judge stated the issue or questions arising 
in the case as follows : — 

1. Whether tho plaiatif! bad knowl edge of tho contents of the deed of adoption 
when she execute I it and go& it regi^tocc d or whelhoc she had no knowledge of taem? 

•• 2. Was or was not the defaudaut adopted by tho plaintiff ? 

3. Had or bad not the pla'ntifl any authority frjni bet hueband to adopt the 

defendant ? 

** 4 . If the fi st and second issues be decided against the pHintifi, bow will it 
ftfieot the claim? ” 

With regard to the first of these questions, the Bani pleaded that she 
was a parJa nashin lady, and had never undeistood the contents of the 
document, or had oven known wbat it was ; but the learned Subordinate 
Judge formed tho opinion that the long examinations to which she bad, on 
different occasions been subjected, and tho extreme shrewdness which she 
displayed in dealing with tho questions, showed that she was an acute and 
intelligent lady, and that her only difficulties arose from the impossibility 
of making her statements fit with undoubted laots. The deed was execut- 
ed by her under circumstances of tho greatest publicity, and with the 
assistance of competent and independent advice from many quarters. It 
was attested by no less than 28 witnesses. It was subsequently register- 
ed (on her own admission of execution) and was frequently and openly 
referred to by tbe Rani as a deed of adoption. The Trial Judge therefore 
found that she executed the deed with full knowledge and understanding 
of its contents, and the High Court agreed with him. 

[403] Tbe Rani next denies that the adoption was in fact carried out. 
The great entertainment of the 13th January, 1899, was, according to her, 

pnly an intimation to the public that she meant at some further time to carry 
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the adoption into effeot. On this point, except for the allegations of the 
Rani herself, the ocly evidence worth oon'^idering wa^ practically all one 
way, and as to the Rani's testimony, the learned Judge says, in plain 
terms, that she bad made so many untrue, statements that it was impos- 
sible to believe her, while theevilenoe produced on her behalf was utterly 
unreliable and untrue. The High Court agree with this hading, as to 
the justice of which there can be no doubt. 

The third question, viz. as to whether the Rani had authority from 
her husband to adopt the defendant, gives rise bo the point which has been 
argued before their Lordships. The Rani contends that the authority con- 
ferred upon her by her husband did not extend, according to its strict 
wording, beyond the adoption of a second boy in case the first adopted son 
should die, and that ^^uch authority was therefore exhausted by the adoption 
of Ram Sarup. Their Lordships are of opinion that this was nob the true 
effeot of the authority, in fact, conferred upon the Rani. She may not have 
remembered with precision the words u^ed by her husband on his death- 
bed, but whatever the exact words may have been, undoubtedly the effect 
they then produced on her mind, and on the minds rjf those about her, was 
that which she set forth in her statement in Baldeo Singh’s action, viz. 
*' that her husband bad not limited the authority to make such adoption 
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to one, two, three, or four sons.” 

That is the meaning on which she has consistently acted until 
her quarrel with the respondent, and the words ascribed to her 
husband, according to her recollection, in the deed of adoption, have always, 
until this litigation. b3en rogardel i>y her and her advisers, as intended to 
expre'^s a general authority. 'SN'hat the deceased Raja intended was that, 
if necessary, “ some boy ” should be adopted to him ” so that he might 
perform my shrank ceremony, and your=, and perpetuate my name, and 
after your death hf'come the absolute owner and possessor of the whole 
of my estate bub in expressing this intention he saw that it might 
he defeated by death if con-true 1 in a restrictive sen^o as moaning some 
[404] ” one " boy, so be went on to deal with that contingency by direct- 
irig, in substance, that effect was. in any event, to be given to the general 
intention, and if one hoy died another boy was to be adopted. The Trial 
Judge did not expressly decide this que'^bion of fact. He found, as did the 
High Court, that in the circumstances of this case the Rani was estopped 
from alleging want of authority. 

Their Lordchip*. in reviewing the facts of the case, are of opinion that 
the question may well be decided one of fact on the Rani’s own state- 
menb= without recourco to the doctrine of estoppel. In their view she was 
speaking the truth in Baldeo Singh’s action when she was pleading as 
to her authority. Their Lordsh’p-?, however, do nob differ from the Courts 


below in the view they have taken as to the applicability of the doctrine of 
estoppel in this case. Of course, the o t ‘ppel pleaded against the Rani 
must be taken as purely personal. It does not hind any one who claims 
bv an indep^'ndent title, but, in view of the decision now given, that the 
respondent was, in fact, duly adoptel, further litiga'ion on the point may 
bo taken as happily out of the oue'-tiou. So far as the Rtiai herself is 
concerned it would indeed bo diffieulb to have a stronger case of estoppel. 
She has asserted her authority in the mo-b solemn manner under her band 
and seal, »md her conduct both before and after that as-;erbion has been of 
a like unequivocal character. She could nob now be allowed to change 
her story without grave injustice ensuing to those who have acted in 
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reliance upon her deliberate and repeated representations. The respondent 
is now severed from bis natural family ; he has undergone a change of 
social status which may or may not be benedoial to himi but which has 
certainly so altered bis mode of life as to make a relapse into his former 
condition a grievous hardship upon him. He and his friends have been 
driven to espen^es in the maintenance of the privileges with which the 
Kani purported to endow him. He married on the faith of his adoptive 
mother’s word, and no doubt has creditors who have sold him goods or 
lent him money in like reliance on her good faith. 

Under these circumstances the Bani's argument that the doctrine of 
estoppel does not apply because the defendant could show no loss or 
detriment, is without any substance whatever and she must be held to her 
word and to the results of her conduct. 

[409] Their Lordships will therefore humbly advise His Majesty that 
this appeal should be dismissed with costs. 

Appeal dismissed. 

Solicitors for the appellant : — T. L. Wilson Sc Co. 

Solicitors for the respondent : ^Barrow* Rogers and Nevill, 
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Brij Lai» and another {Decree-holders) v. Suraj Bikram Singh (Eb- 
PRESENTATIVE OP Debi Bakhsh Singh), {Judgment-dehtor) 

and another appeal consoltdated.^ 

[2nd May. 1912.] 

[On appeal from the Court of the Judicial Commissioner of Oudh at 

Lucknow] 

Hindu Law — WiU^Construction of wiU — Utguest to teitator'a daugMer-in-law after 
death of wife — Whether it conferred an abeolute or only a life estate in the property. 

1 be will of a Hiodu testator after reoiting that he had no male heir, and 
bad already provided for his widowed daughter, etatedi— “I have resolved that 
after my death my wife, legatee No. 1. shall lemun in possession and enjoy- 
ment of all my property with all powers or authority like myself: and that 
after the death of my wife my daughter-in-law. widow of Baghuraj Singh, 
log'itee No. 2, shall remain in possession and enjoyment of all the properties 
aforesaid like myself and legatee No 1 • • • *1 therefore e*^ 

cute a will in favour of my daughter-in-law, so that on the demise of myself 
and my wife the estate and name of my anoestors may continue as before, and 
she in place of Raghurij Singh sh*ll perform my funeral ceremonies and those 
of my wife according to the and the custom of the family, and then 

she sh -U have power to nominate any one whom she may think fit as *heir, so 
that the name of the family may continue as formerly and now with bonoiK. 

Held, (affirming the deoisioa of the Court of the Judicial Commissioner) that 
on the true construction of the will the word “heir” meant heir to the testator, 
and the daughter-in-law took las did the wife) not an absolute interest, bw 
only a life estate in the testator's property, which was therefore on her de»th 
not liable to attachment and sale under deoreoa against her representative. 

[Diet. 42 Oal. SGl=ir> I. 0. 798; Ref: 32 I. O. 669.] 

Two consolidated appeals from the judg meuts and decrees (76h 
August. 1907) of the Court of the Judicial Commissi oner of Oudh wbiob 

* Pres^^ni— Lord MACNAQHTEN, LOSD ATKINSON, LOBd SHAW, Sir JOHN EpGB 
and Mr. AMBBB Al/i. 
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reversed two decrees (12th February, 1907) of the Subordinate Judge of 
tabsil Biswan in the district of Srtapur. 

The question for decision in these appeals was whether upon the true 
construction of the will of one Narpat Singh, dated the 11th of July, 1893 
an absolute, or merely a life, estate passed to Hani Brij Nath Kunwar 
(since deceased) in the village of Intgaon, which had been attached in 
execution of decrees. 

[406] The facts were that on the 26tb of June, 1906, the present 
appellants obtained decrees for Rs. 8,3'25’4-0 and Ks. 4,599 with interest in 
two suits (4 and 5 of 1906) in the Court of the Subordinate Judge of tahsil 
Biswan, against one Debi Bakhsh Singh as representing the said Rani 
Brij Nath Kunwar deceased, and the amounts of the decrees were to be 
realized from the assets of the said deceased. On the 25th of July, 1906, 
the appellants applied for execution of the decrees by attachment and sale 
of the village Intgaon as being an asset of the estate of the deceased then 
in possession of the respondent. 

On the 25th of August. 1906, Debl Bakhsh Singh died objections to 
the attachment and sale, on the ground that the deceased had only been 
entitled to a Hindu widow’s interest in the property, which terminated on 
her death ; and to those objections the appellants 61ed a reply maintaining 
that the deceased bad an absolute interest in the property under the will of 
the 11th of July, 1893. 

Narpat Singh died on the 2nd of February, 1894. The following 
pedigree shows the relationship between the parties to this litigation : — 
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OHANDRIKA BAKHSH SINGH. 

I 


Bam Naraia Sia^^h. Gut Bakhsh Singh. 

I I 

1^ i .1 . * I I 

B*rA Beni Narpat Siogh, Jagraj Singh. Sheogopal Debt Bakhsh Bijai 
Madho. (widow Sheo* | Singh. Singh, Bahadur, 

I lagan Kunwat). Ranuman Bakhsh. Judgment-debtor, deaeased. 

Bana Baghur»j Singh, 

(widow Raci Brij 
Nath Kunwar). 


The testator in his will recited that he had no male heir, but a 
widowed daughter Baohohi Sahiba, to whom be had given for 'Mife main- 
tenance” a village called liilauli, and that as she was unwilling to have 
possession of it, he had in lieu thereof executed and registered a deed of 
agreement for Rs 700 annually in her favour; and stated that as regards 
the remaining villages and other movable and immovable property *I have 
resolved febab after my death my wife Sheolagan Kunwar, legatee No. 1, 
shall remain in possession and enjoyment ^ qabiz-o-mutsarrif rahe) of all 
the property aforesaid with all powers (or authority) like myself {mat jami 
ihhliarat misl more) and that after the death of my wife, my daughter-in- 
law Rani Brij Nath Kunwar, widow of Rana Raghuraj [407] Singh, 
legatee No 2, shall remain in possession and enjoyment [qnbiz-o-muisarrif 
dakhil rahe) of all the property aforesaid like myself (mist mere) and 
legatee No. 1.” 

The testator then referred to other wills which he had made and sub- 
sequently revoked, among them one in favour of Suraj Bikram Singh, 
son of Babu Debi Bakhsh Singh, and, after giving his reasons (mainly the 
bad conduct of the boy) for cancelling that will, he said : — " 1, therefore, 
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having cancelled the will in favour of Suraj Bikram Singh again eseoute 
a will in favour of my daughber-in^law Rani Brij Nabh Kunwar, and gefc 
itt registered, having compelled her to consent to it, so that on the demise 
of my<:elf and my wife, the estate and name of my ancestors may con* 
tinue as before, and ^e in place of Raghuraj Singh shall perform my 
funeral ceremonies, and those of my wife according to the shashtras and 
the cu tom of the family, and then she shall have power to nommate any 
one whom she may think ht as ' heir ’ so that the name of the family may 
continue as formerly and now with honour isath n*>k nami).** 

On the I26h of February, 1907, the Subordinate Judge held in the 
matter of the ei&ecution of the decrees that Rani Brij Nath Knnwar took 
an absolute interest in the property under the will of Narpat Singh and 
that the property was consequently liable to attachment and sale in exeou* 
tion of the decrees. 

From that decision Debt Bakhsh Singh appealed to the Court of the 
Judicial Commissioner in the more highly valued case, and to the District 
Judge of Sitapur in the other case, and the latter was transferred for hear- 
ing to the Court of the Judicial i'ommissioner. The appeal was heard by 
Mr. E, Chtimier, Judicial Commissioner, and Mr. J. San/^rSt First Addi- 
tiona* .Tudic al Commissioner, who held in separate judgments that Rani 
Brij Nath Kunwar took only a life interest in the property in dispute, and 
not an absolute e^^tate, and that it was therefore not liable to attachment 
and sale in execution of the decrees. 


Mb. ChamIER in his judgment said : — 


“ Baci Brij Na b Kunwar was the of tbe testator's nephew, not the widow 

of his son, but the testator wou’d ^ccor^ing io tbe ouslom of bis olass call her his 
daughte -in-law. i he point is of no importance. 


“It j^ppears to TOO that «he decree boHera are on the boros of the dilemma. 
Tho testator u^o* the s.^me words to describe th« estate conferred u on Brij Nath 
Kuowit as ho does to describ- the estite conferred up n Sheolaean Kaow*t. 
['033 T^'is ''ourt hold in a previous case that Sheolagan Kunwar took only a life es- 
tate. If th Kt decision was wrong then Shcolagao Kunwar took m abso ute estate and 
BrijNitb Kunwar took nothing, for she was not the heir ofShoolagvn Kunwar and 
she d d not ■ cquiro title by long r o«session. If Shoolaean Kunwar took only a life 
estate iheu (the same language being employed Brij Nath Kunwar took a life estate 
also Tf’ere a good doal in the will whioh supj rts this oonolusion. The testator 
confers upon Brij Nath Kunwar a p wor to nominate an heir i«/uirta) The passage 
can* ot possibly moan that she should nominate an heir to herself, the word wans ob- 
viously means an bo r to the testator. This power could not have been requited if Bti] 
Nath Kuuwat w..s to late a heritable estate and tj have power to nominate an heir to 

herself. 


“The words u-'ed with reference to both the women (g ibia-o-ntuisarri/) (one who 
possesses and one .vho spends or e joys) do not by any means indicate an inten ioa 
to cojfor a Iransforab e estate. The notion that a woman should h.ive a transferable 
estate and bo able to divert the estate to her own family is pjsitivoly repugn ant to the 
Hindu mi'-d and the soundL.ess ol the deoisions which lay etroes upon this la to my 
mind royond question. 

“It is uouO'C.!«sary to observe that the word dakhil used with reference to Br»j 
Nath Kuewar mo ns no more than q tbiz. U denotes pos.ses.sion only. 


“Counsel for the deor-e holders laid stress upon the words ja^ii ikhiiarat 

(with all power or authority). In the first place they are used with reterenoo to Sbeo- 
lagan Kunwar so that il they denote a tr hosfor iblo osttte there waa nothn g left for 
Bn] Nath Kunwar. N-xt. lull ofloot ova be given to these words a ithout construing 
them as impvrtiug a transferable ©'itate. and lastly this must be road with the context. 
It is noticeable that the lestator does not say that either of the ladies is the malik 
(proprietor). 'J'ho whole will i^ecms to work up to tbe nomination ol an boir, obviously 
a male heir, by Bri) Nath Kunwar who, ho assumed, would survive both Bheolagan 
Kunwar and himsolf. 
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**rn my opinion tbero oan be very little doubt tb.^t tbo testatoc did nob intend to 
confer a heritable e^t kte upon either of the ladies. 

“1 would allow the appeal and dismiss the deotee-holdets* application with costs 
in both G.mrts." 

Mk. Sande- RS said : — 

“Kani Brij Nath Kunwar held the property for less than 12 years and nomicated 
no heir before she died. 

“ The learned Subordinate Jud^e referred to former litigation between Bibu Debi 
Brxkhfsh Smqh and Bij»i Bahadur Singh on the o ie hand and Mu^ammab Brij Nath 
Kunwar and Suraj Bibrtm S ngh oa the other, io whijh the oonstruotion of the will 
was in question, and to the judgment of Mr Si ankle. Additional Judicial Cofumis- 
sioner, with which that libig tioa ended. The judgment is dtted the 1-^th o! lanuiry, 
1901 . and it decides only the n ilure of the e^t ue coof rred on Musammat SheoUg m 
Kunwar. In it hr. ■>paakie h ts o msi Jered the nature of the intHrest that Bihu Nar- 
pat S ogh's widow Sheolagtn Kunwar to k The pUia».ifi. in that suit oonten led that 
the will co-'lerC' d an ansoiUt»» estate on the widow and that it contained no subseque .t 
words indicating an intention on the testator’- p.m to out that estate down to a life 
interest Tbe defendanis on the other hand contended that by the will an absolute 
estate was conferred [ 093 the widows. Mr Sptakie held that for the cons- 

truotion of a will tbe intention of the testibor. as found from the whole instrument, 
is to be the guide ; that his mteution. as gathered from the will, was that the widow 
should succeed and on her do.ith Musammab I rij Nath Kunwar w*3 to suoireed ; that 
if the will o.mld be construed so as to give efieot to such an intention, such a oonsbruo* 
tion should be pi ice I on it ; and ha concluded that a widow's estate only w vs given 
to Sheolagan Kunwar and that there were no subsequent words eyidenoing the tostot's 
intention to give a l.irgec estate to ber. 

** The learned Subordinate Judge, after discussing the terms of the will, proceeded 
to hold that Ibe siiuilinty in the words of the will conveying an estvte to each of the 
widows fu-nisbos no ta ison why the riame construction should ne put on the words of 
both bequests • that because tbe h quest to Sbcol.igan Kunwa' was tha' of »a limited 

esb.te, the words convoying the estate to Hrij ^lath Kunwar should not be similarly 
construed • tb lb tbe document should be oou-t?ued so as to meet the Wishc.s of the 

person who made it; IhAt it ia quite possible that a word iprobably meaning a phrase) 
might have been used by him in two diaotent senses ; and that in order to arrive at a 
conclusion th»t tbe words ^ot phrase-*) were so used it was necessary to look into • all 
the oircu-i. stances ’ Ho then went on to draw an inference from Mr Spankie’a judg- 
ment, that as the gift to bhoolagan Kunwar w .9 followed by another to Brij Nath 
Kunwar the former was necessarily held to be a gilt for life for otherwise the gift in 
favour of Hnj N ith Kunwar could not bo given effect to ; and he oonoludod that 
because there are no words liiQitu.g tbe latter gift to the te-ra of her life only and 
because a power was coi.ferred on her of comoinatiog an heir, therefore the gift to Brij 
Nath Kunwar Was one of an absolute est.ite. Tbe Suoordinabe Ju go considered th*t 

this conclusion was in conformity with the decision of their Lordships of the frivy 
Council m .\lvhotHcd Shumi-ool-iluoda v. Sfutvukrayn 11). 

After referring to the ca^es cited on the con<^truction of such docu- 
ments as that under coo'^ideratioa, and referring to the principles laid 
down by their bordships of the Privy Council in the above case as to the 
oonstiuotion of wills, tbe judgment continued : 

“ In order to ascertain tbe intention of tbe testator former wills cannot be looked 
at • and in the light of the principles Uid down in the Privy Council ruling Mohomed 
8h'wn6-<)*d- llooda v il), I hold that in the case of arpat S-ngh it m*y be 

aesuuied that tbe testator, a Hindu gentlemm of advaooed age, had some knowledge of 
Hindu law. i hat ho was awace of the distinction between an estate for life and abso- 
lu'e estate may f>e inferred from tr-e vrords in tbe pce.mble that be made over the 
village I ilauli for * life main eo»nce ' to bis daughter. 

•• It was argued by the llon'ble Bai Sri Bam B ibadur for the deoree-holders 
that tbe absence of express words limiting tbe gift to a life esta e in l -vour of 
Buci Brij Nrtth Kunwar indio.ited tbe le.s ator's in eotion that her interest in the 
es'ate should be absolute. 1 would draw a oontfiry mferenoe. It was held by 
the Additional Judicial Commissioner. Me. Spaukie, that the testator's in ention 
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[410] was to confer % limited estate on Mnaammat Slieolagan Kunwar. Rai Sri Ram 

B-*hadur was at first dispoaed bo diapote the ootraotneaa of this fiading bat he after- 
wards aok owledged it. (nasmaoh« therefore, as the gift to Sheolagan ICanwar was 

for life ODly, the intention of the testator must have been to confer a similar estate on 
Ram Brij Nath Kunwar. 

* ^ cannot agree with the learned Subordinate Judge's opinion that the similarity 
of the words ooDferriofit the estate on the two l^idiee is qo reason for the plaoiii({ of the 
same construction on them. On the contrary 1 think that it is a very good reason 
and tha'- it was intended. 

** The only * circumstances ’ that he refers to are the absence of words limiting 
the estate to Brij Nath Ranwar for life and the power given to her of nominating an 
Bat if it were the intention of the testator to confer an absolute estate on Rani 
Bci) Nath Kunwar then the grant of the power to nominate an heir would have been 
superfluous. 1 think that ii e grant of that power is another indication of his inten- 
tion to confer a limited estate £□ the will the testator has expressed his anxiety that 
the estate and the name of the family may continue to exist as heretofore. It may 
be implied from these words that the testator wanted an heir from his own family to 
be Qomioated* for he was aware that there were reversioners in it. Thera are other 
oiroumstances which appear to me to h‘lp tow kr is tie conclusion that the cestator's 
intention was to confer a limited estate on Brij Nath Kanwar, in addition to hU know- 
ledge that women do not as a rule take absolute estates by inberitanoa 

^ ** The will contains no indications that he had any extraordinary afieotion for 
Brij Nath Kunwar. It says that she was childless and past the hope of bearing obild- 
reOi that she was already well provided for It does not show that he was at feud with 
his kinsmen ; while in two places it expresses his wish that the estate should remain 
as heretofore. 


** My conclusion therefore, as drawn from the whole tenor of the will and these 
circumstances, is that the testator intended to confer the same estate on both the 
1 ‘dies; that if bo bad wished to give an ab-olute estate to Brij Nath Kunwar he would 
h^ve used express words indicating that intention, and that the power be gave to her 
of DominatiQg an heir do not iadioUe an/ euoh intention. No inference as to such 
an intention o.^n be drawn from the fact that Sheolagan Kunwar in herlife*time made 
over the estate to Rani Brij Nath Kunwar." 

Peoding the appeals to the Privy Counoil Suraj Bikram Siogh was 
put on the record in place of his father Debi Bakhsh Singh deceased. 

Kenwortky Brown, for the appellants, contended that on the true 
construction ot the will, Rani Brij Nath Kanwar took an absolute 
estate, and nob a limited or life estate in the property ; and that con* 
sequently the property was liable to attaobment and sale in execution 
of the decrees of 26th June, 1906. Reference was male to Mahomed 
Shums'Ool-Uoola v. Shewukravt (1) and the principles [411] there laid 
down by their Liordships of the Judicial Committee as to the construction 
of wills, which lb was submitted were applicable to the document now 
under consideration. Boxj v. Master (2) was also referred bo. 

De Gruythert K. C., and Ross, for the respondent, were not called 
upon. 

1912, May 2nd : — The judgment of their liordships was delivered by 

Lord MacnaGHxen : — 

This is a veiy simple ease. The only question is whether the daugh- 
ter took an absolute estate or an estate for life? 

In the first place, there is no estate at all given to the lady, in terms. 
The only direction is that she is to remain in possession and occupation 
of the property, and then she is invested with the power of appointing an 
heir either in her life*time or by will. It seems to their Lordships that 
the word *' heir ” in that clause means heir to the testator and that the 
judgment of the Judicial Commissioners is perfectly right. 


( 1 ) <1674) Ii. R. a 1. A. T: 14 B. D. B. 226. 


(9| (1684) 6 aim. 606. 
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Their Lordships will therefore humbly advise His Majesty bhab the 
appeal ought to be dismissed^ and with costs. 

Appeal dismissed. 

Solicitors for the appellants : — T. L. Wilson & Go. 

Solicitors for the respondent : — Barrow, Rogers & Nevill. 


3i A. 412 (=16 1. C. 124=9 A. L. J. 7S4). 

[412] APPELLATE CIVIL. 

Before Mr. Jusiioe Karamat Husam ani Mr. Justice Tudball. 
Atesha and others {Defendants) v. Faiyaz Husain {Plaintiff) and 

MUaSAMMAT KULSOM [D'^fendant)* 

[24th February, 1912.] 

Act No. IX of 1908 (Xndtan Limitation Actit aection 29— 4ci No. XV of 1877 (Indtati 
Ltmitatinn Act'>, aection 2; schedule II, article 35— for resUtutton of conjugal 
rights— ^Limitation. 

The pUiatifi in a suit foe restitution of oonjag^i rights filed in 1910, alleged 
that bis wife bad been taken away by two of the defendants under a promise 
that she should return to him shortly, but subsequently they denied all know- 
ledge of her whereabouts. In IV09. he alleged, he was informed that she was 
living at a certain place with one of the defendants. 

Held that the plaintifi’s suit was not barred by limitation. Binda v. Kaun. 
gilia (1) referred to. 

The facts of this case were as follows 

Faiyaz Hu«ain, the plaintiff, brought a suit on the 5bh of February, 
1910, for restitution of oonjugal rights aud an injunction against his wife, 
bis mother-in-law, brother-in«law and one Cbhida Khan, His allegations 
were that bis wife, whom he had married in 1908, after having lived with 
him for two months in Agra, was taken away to Bulandsbahr by her 
mother and brother in connection with a marriage ceremony in their 
family with a promise to send her back to her husband at Agra after two 
months ; that this they failed bo do ; that he went to Bulandsbahr but 
could not get any information about his wife from the mother-in-law or 
the brother-in-law, and that, on subsequently oomiog to know that she 
was living with one Cbhidda Kban, he instituted the present suit, stating 
that the cause of action arose in 1906 when his mother-in-law and 
brother-in-law failed to send back his wife to him after the expiry of two 
months, as promised by them. The defence was than the suit was barred 
by limitatiOD under article 35 of the Limitation Act of 1877, and that the 
plaint did not disclose any cause of action against the present appellants. 
Both courts decreed the plaintiff’s suit. 

The defendants appealed. 

Babu Balram Chandra Mukerji, for the appellants: — 

The sole point in this case is, whether the suit was barred by 
article 36 of the Limitation Act of 1877. which provided a period 
[413] of two years for a suit for restitution of conjugal rights. In 1906, 
when the cause of action arose, the Act of 1877 was in force. Before the 
new Act of 1908 came into force, the right to bring such a suit was barred. 

• Second Ap e»l No 580 of 1911, from a decree of H. W Dvle. Disbri^b Judge of 
Agra, d^ted tbe i8bh of February, 1911, ooafirraiag a deeree of Sheo Praend. Suborili 
Bata Judge of Agia, dated the 21eb of Juoe, 1910. 

(1) (1699) 1. £i. R. 18 All. S3T. 
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The High Court in the ca5e of Binda v. Kaunsilia (1) were of opinion that 
that arciole could not apply on tne ground that ** the Legislature could not 
by a side wind introduce the system of divorce into the Hindu law,*' 
but they failed to see that the extinction of the right to bring a suit 
did not necessarily amount to a complete dissolution of the marital tie. 
34A.*912=:16 Moreover, m that case the parties were Hindus, and the observations of 
I. 0. 124=9 their Lord'^hips as reg'irds the applicability of the principles enunciated in 

that ruiiug to Muhammadans were merely obtl&r dtc.a. On the other hand, 
it has been held by the other High Courts that articles 34 and 35 of the 
Limitation Act applied both to Hindus and Muhammadans ; Bai Sart v. 
bankla Uirachan i (2), Fakirgaud.i. v. (Jangi (3), Dnonjtbko]/ Bomanji V. 
Htrabai 1,4), Aitr-un-nessa hhatun v. Btizloo Meah (5) and Saravunai 
Perumal Pillat v. Poovai/t (6). 

It does not matter for what reason the Legislature removed articles 
34 and 35 from the new Act, as the cause of action arose under the old 
Act and was barred by the same Act, there can be no question that the 
right was gone. Moreover, the plaint as it stands does not disclose a cause 
of action against the defendants appellants. In the absence of any allega- 
tion to the effect, that these defendants were preventing or witholding the 
Wife from returning to her husband, the mere non-fulfilment of a promise 
to send back the wife did not surely give rise to the alleged cause of action, 
Labu Piari Lai Banerji (.for Munsbi Binode Behari) for the respon- 


dents : — 

The first point bo bo considered is which Limitation Act applies. The 
suit wa' filed in 191.0, and therefore the Act for 1908 should apply. The 
present Act does not provide of limitation for suits for restitution of con- 
jugal righb*^, and therefore the suit is not barred under the new Act. More- 
over, the present Act does not enact that any right to sue barred under the 
previous Act cannot be enforced [4143 under the present Act. In the Act 
of lb77, section 2 provided that no right to sue which had become barred 
under the previous Act could bo enforced under that Act. This proviso does 
not find place m the Act of 1908, and in the absence of such a provision it 
is quite clear bi‘ab the law of limitation Joes nob extinguish rights. The law 
of pre^^cnption m India has boon codified in section 29 of tho Limitation 
Act. and it only prov des that tho right to sue for possession of property 
would bo extinguished after the period of limitation prescribed for its enfor- 
cement expired. Tho law of limitation is not a law of proscription so far as 
other rights are couceined. Tho right to enforce restitution of conjugal 
rights might have been 7iot e7ifoyctabl<i under tbe Act of 1877, but immodi- 
aboly tho Act of 1998 was enacted, tbe right became enforceable It was 
never ext ngui'-hed The principle laid down in Binda v. Kaunsilia (1) is 
good law and should bo followed as it has received legislative recognition. 

Habu Ualram Chandra Mukerji, in reply : — - . ■ a f 

Tho pre-out suit would nob bo governed by the Limitation Act of 
1908 as the right came bo an end boforo the Act came mbo force. 

KaraM.^T HDSAIN and Todbald, JJ. This was a suit by Faiyae 
Hu'^aiu agaiii'^b bis wifoi hor mother and brother and a fourth party, for 
ro‘-titution of conjugal rights and for a perpetual injunobion against defend- 
ants Nos. 2. 3 and 4 ro'^tiainiog them from offering any interference as 
might prevent Mu-ammat Kulsum, defendant No. 1, from going to the 

14) tlOOl) I L. B 26 Bom. 644. 

(r,) il907» I. li. B. Cal. 79. 
it) (1906) I. L. B. 96 Mad. 416. 
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plamUff’s house. The substance o£ fcha plaint is, that on the 7bh of May, 

1906, defendants Nos. 2 and 3 took away defendant No. 1 from the plain- 
tiff's houca on the promise that they would send her back after the wedding 
of defendant No 3 that when she did nob return, he went bo defendants 
Nos. 2 and 3 and made an inquiry, but was told by them that they bad no 
knowledge of her whereabouts, that, in November, 1909, he learnt that de- 34 A 4t2=16 
fendant No. 1 had oontraoted some connection with defendant N >. 4 and !• C- f24=s9 
was at Ha^^anpur where bo reside'^, and that he (plaint ff) prosecuted him 
criminally under section 498, Indian Penal Code. The dofenoe set up by 
Cbhida Khan wa«. that the pla utiff had divorsed defendant No. 1, an I he 
had married her aUer the divorce, and that no cause of action aro^'e wi bin 
the limits [415] of the jurisdiction of the court of fit'^t instance. That Court 
decreed the claim That decree w^as affirmed by the lower appellate court. 

In Secind appeal three points are taken : (i) that there is no cause of ac- 
tion ; (2) that it did nob ari^e within the jurisdicr.ion of the court of first 
instance ; and (3) that the suit is barred by limitation. The facts dis- 
closed by the plaint beyond doubt gave the plaintiff a causa of action. 

Wo asree with the lower court that at lea^^t a portion of the cause of ac- 
tion did arise within the juri'^diebion of the court of first instance. In 
view of the deci=ioo of thi*: Court in Din Ja v. Kau' si‘la (!', and in view 
of the fact that articles 34 and 35 have been removed from the present 
L'm-tabion Act. we are o op n'on that the ^uit is nob barred by limitation. 

Moreover, there is the fact that a richt to re'^fcifcution of conjugal rights is 
not one which is exbingui-hod under section 28 of the Act of 1877 or of 
1908 The result of the expiry of the period of limitation in respect of 
such a right under the Indian Limitation Act, 1877, is that the remedy 
only is barred, and the portion of section 2 of the fame Act which enacts 
that “ noth-ng herein or in that Act contained shall bo deemed to affect 
any title acquired, or to reviv>^ anu to sue barr^A under that Act or 

under any euachmont thereby rep -aled." has nob been repioduced in sec- 
tion 29 of the Limitation Act of 1908. The plaintiff's remedy under the 
present Limitation Act therefore subsists. For these reasons we dismiss 

the appeal with costs. , , 

Appeal dismissed. 


34 A. 416 (=15 1. C. 907). 

[4t6] APPELLATE CIVIL. 

Before Mr. Justice K iramat Busa^n and Mr. Justice Tudball. 

Kall.v .^nd others { Plaintiffs ) v . Hargian and another 

[De ^rndant^).^ 

[llbh March, 191.2.] 

Pre-mortonqc Toini usnfructuarv mf>riga<jee^Pvrth(>r Ample ■moTtqaqa on share of o»e 

mortqao<rr in J<iv 'tir of same mortgagee — What atnount Ote clai7niiul$ of the right 
to pre-y^ioHg''ge. are liable to pnp. 

Coct-rin per-soQs m-ido a joint usufrnotuary raor^gige of tboir property. On 
tbe fl.'vme d^v one of tho*n executed a deed by wav of a further obargo, or simple 
mortg 'ge of his share in favour of the Rvme mor gigeo In a suit for pro- 
mortg'ge ^f ‘‘h® second mortg .gor it w is held that the plaintiffg 

• Second Appeal No 3^9 of 1911 from a decree of Mubammid Mubarak Husain. 
Subordinate -Judge of Agra, dated the 13th of Fobru.kry, 1911, confirming a decree of 
Shambhu Nath Dube. Munsif of Agra, dated the Hth of July, 1910. 

(1) (1890> I. L. R. 13 All. 126. 
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were not liable to pay the oum floonrea by the deed of farther charge, which 

was a separate and indepeodent tctinsaotion, but were entitled to pre-mortKage 

upon paying such amoant of (he mortgage debt ae was proportionate to the 

Bhare of ihe said mortgagor. 

The facts of this case were briefly as follows : — ■ 

On the 29th of January, 1909, Hargian, Bhogi Ram. Pran Sukh and 
Haohera executed a usufructuary mortgage of certain zamindari shares in 
favour of one Manik for Rs. 1,500. On the same day. Hargian executed a 
mashrut-ul-rehan bond in favour of the aforesaid Manik for a sum of 
Rs, 99. ^ The present suit was brought by the plaintiffs to pre-empt 
Hurgian s share in the usufructuary mortgage on payment of a propor- 
tionate amount of the mortgage money. The mortgagee, Mamk, contended 
in defending the suit that the plamtiS must pay a quarter of the mortgage 
money as the share of Hargian and must also redeem the ma^hrut-ul- 
rehan bond. The court of first instance deoread the suit for pre-emption 
on payment of the price demanded by tbe mortgagee. The lower appeU 
late court confirmed this decree, save as far as it related to costs. The 
plaintiffs appealed. 

Pandit Shiam Krishna Dar^ for the appellants : — 

The plaintiffs are only bound to pay a price proportionate to Hargian’s 
share of the property mortgaged (4 bighas, 18 biswas out of 26 bighas, 
5 biswas). They cannot be called on to pay a quarter share of tbe 
moi tgage money. The measure of payment must depend on the value of 
the share, and not on the number of mortgagors. The ma^hrut^ul-rehan 
bond is a separate transaction. The plaintiffs are not bound to pre-empt 
it. All tbe incidents of a contract of mortgage do not apply in tbe case of a 
pre-mortgagor a pre-emptor. The only requisite condition in his case is the 
[417J payment of price. The doctrine of clogging al-‘o applies, and the 
bond is illegal, being contemporaneous and not subsequent. He cited 
iSamuel v. Jarrah Timber and Wood Paving Corporation. Limited (1). 

The doctrine of clogging has been repeatedly applied in our courts. 
The one-day rule is a very wholesome one, though it is diffioulb to see what 
is exactly the reason underlying it. It was doubtless meant for tbe 
protection of debtors, otherwise why should not a deed of sale be executed 
in place of a deed of mortgage followed by a transfer of the equity of re- 
demption. The deed is invalid, as it is oonbemporaneous. He cited 
Ram V. Nanc£ Ram (2). 

Dr. Tej Bahadur Sapru, for tbe respondent : — 

Tbe nature of the suit is one for pre-emption. Tbe pre-emptor must 
take tbe property on the terms taken by the vendee. This follows from 
the nature of his right, which is a right of substitution. He referred to 
Qovind Daynl v. Inavat-ullak (3). Both the documents constitute one 
and tbe same transaction. There is nothing in law to prevent the creation 
of a simple as well as a usufructuary mortgage by the same deed. There- 
fore they can also be created by separata deeds at the same time. Tbe 
mortgage contemplated a joint and several liability. In this case, Hargian 
undertook all further liability, and made himself responsible for both tbe 
debts. It is not tbe identity of ir'^bruments or that of parties which 
matters. There may be a covenant by one of the debtors as regards the 
whole liabilibv, even though it may nob affect all. 

Paodit Shiam Krishna Dar was not called on to reply. 

(1) (1904) A C 323. (3) (1885> I. L. B. 7 All 776 (799. 808). 

(2) Weekly Notea, (1681) p. 60. 
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Karakat Husain and Tudball, JJ.;— On tho 29t)h of January. 
1909, Hargtan, Bhogi Ram, Paran Sukh and Kaohera executed a mortgage 
with possession in favour of Manik to secure a sum of Rs. 1,500, The entire 
^ property mortgaged was 26 bighas, 5 biswas. The share of Harpian in that 
was 4 bighas, 18 biswas, that of Bhogi Ram, 1 bigha, 12 biswas, and the 
remaining 19 bighas, 15 biswas belonged bo Paran Sukh and Kaohera. The 
mortgagors undertook a liability joint as well as several to pay the mort- 
gage debt. On the same day Hargian executed a deed by way of moshrut^ 
ul-rehan (a further charge) in favour of Manik, in which he mortgaged his 
own share amounting to 4 bighas 18 biswas, for a sum of Rs. 99. [418] In 
this separate deed by way of viashTtti-uUrehant he stipulated that ah the 
time of redeeming the mortgage executed jointly by him and three other 
persons, be would pay the money due under this separate deed. There is 
a recital in the mortgage deed that a sum of Rs. 150 was due by Hargian 
to Kalla and others. The plaintiffs then brought a suit for the pre- 
mortgage of the share of Hargian under the mortgage deed, dated the 29th 
of January, 1909, executed by the four persons already mentioned. The 
plaintiffs in their plaint alleged that the share of Hargian in the mortgage 
debt was only a «um of R«. 153, out of which the plaintiffs ware, accord- 
ing to the recital in the deed, entitled to a sum of Rs. 150. and that, 
therefore, they were entitled to pre-mortgage on payment of Rs. 8. The 
court of first instance decreed the claim, and the decree of that court was 
affirmed by the lower appellate court except as to costs. That court 
directed that the plaintiffs, in order to succeed in their suit, were bound 
to pay a sum of Rs. :f56-8-0. over and above the sum of Rs. 150, whioh 
was due upon their own mortgage. The plaintiffs have preferred a 
second appeal to this Court, and it is contended by their learned vakil 
that the transaction by way of mashrut’ul-rehan being a separate and in- 
dependent transaction, the plaintiffs are entitled to pre-mortgage the 
prior transaction alone, and that the mode adopted by the courts below 
of determining the amount which the plaintiffs are bound to pay under the 
mortgage is wrong. Both these pleas in our opinion are well founded. 
We have no doubt that the mortgage of 29th Jauuary, 1909, is a transac- 
tion quite separate from the transaction evidenced by the deed of mashrut’ 
ul-rehcin of the same date. The mortgagors under the mortgage are four 
persons, and every one of them has undertaken a liability joint and several. 
The mortgaged property is 26 bighas, 5 biswas. The mortgage is a mortgage 
with possession. In the deed of mashrut-ul-rehan Hargian only is the 
mortgagor. The mortgaged property is his share only, amounting to 4 
bighas, 18 biswas. The consideration for the mashrut-itUrehan is 
quite distinct from the consideration for the joint mortgage. The 
mortgage under the manhrut-nl^rphan is strictly speaking, a simple 
mortgage, while the mortgage under tho deed executed by Hargian and 
the throe others, is a usufructuary mortgage. That being so, the 
plaintiffs in their suit for pre-mortgage are not liable to pay the 
sum of Rs. 99, secured by the mashrut-ul-rehan deed. The share 
[4il>] of Hirgian in tho property mortgaged by him along with three other 
persons, is 4 bighas, 18 biswas, and the entire sum of Rs. l.^OO is a charge 
upon the entire property amounting to 26 bighas, 5 biswas. The charge 
on the share of Hargian is, therefore, in the proportion of the value of 4 
bighas, 18 biswas to the value of 26 bighas, 5 biswas. We are supported 
in this view by tho ruling of this Court in Sita Ram v. Nand Ram (1) 

(1) WMkl7 Nokes, 1881, p. 80. 
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gaged on the 29bh January, 1909, wa raior the following issue to that 

court for a finding : —What are the proportionate values of the share of 
‘ Hargian aod of the entire mortgaged property ? The court will be at liber- 
al 1 . 41$= ty to take such additional evidence as the parties may adduce. Ten days 
15 I. 0. 907. will be allowed for objections on return of the finding. 

Issues remitted. 


34 A. 419 (=^9 A. L. J. 488=14 I. C. 181). 

APPEtitjATE CIVIL. 

Before Mr. Justice Sir Henry Griffin and Mr. Justice Ohamier, 


AivI Bakhsh and others (D'fendants) v. Barkat-uIjIjAH 

AND OTHERS { Plaintiff s)."^ 

[I5th March, 1912.] 

Act (Loral) No II of 1901 (Agra Tenancif Act), seciioi 22— Succession — Special rule of 
succesBton exclusive of personal law of parties. 

Held, th^t the rule of fluooe^sioa which is lai<1 dowa by section 22 of the A.gta 
Tenancy Act, 1901, is iadepsn-ie •( an I erolusive of the petaoQ kl law of the p*r 
ties to whom the sectio-j appliei. 0 >asoquoQtly the gr*ad*oaa of a Jeoenid 
oceap^noy tenmt, as his m&le lineal dosoendants, would be entitled to sh*re in 
the ten-^ncy jointly with the uoni of the late tenant. Bhura v. 

(1) followed. 

[Diet : 37 All. 7=27 I. O. 3t ] 


The facts of the case are as follows : — 


One Chidda, a Muhammadan occupancy tenant, left four sons, the 
defendants appellants, and three grandsons by a pre-deceased son, the 
plaintiffs respondents. The revenue court entered, on the basis of posses- 
sion, the narnos of the defendants to the esolusion of the plaintiffs. Hence 
the plaintiffs sued for joint possession. The Munsif decreed the claim for 
joint possession over one-fifth i^f tbo bolding. Both parties appealed. The 
District Judge practically upheld the decree of the Munsif, modifying it aS 


regards the payment of costs. The defendants appealed. 

[420j The case came up for hearing before KnoS, J., who referred 
it to a Division Bench by the following order : 

" The question raided in this appeal appears to be res integra. The 
only authority quobel to me is v. Shahab-ud-din (1). 1 think it 

expendient that the case should be laid before a Bench of two Judges. 

Mr A. H. C. Hamilton, for the appellants : — ■ 

According to the personal law of the Muhammadans the plaintiffs 
would have got nothing, ft was never the intention of the Legislator® 
to alter completely the Muhammadan law of succession by the enactment 
of section 22 of the Tenancy Act. Although it does to a certain exten 
override the per'^onal law, the courts should carry out the provisions o 
that section in a wav as to harmnnizo them with the 7 >ersonal law o 
the parties. When among *' the male lineal descendants " the sons are 
alive, the sons of a pro-deceased son can have no right whatever to t ^ 


• Bfloood Appeal No. fi06 of i9l I a dooroe of S B Danio’d, First Ad i i 

Judge of oradubJid, d^vfced the I4th of Febru*ry, 1911, modifying a deorea of o* V 
Naraia, Munsif of Sambbal, doited the 23td of Soptomber, 1910. 

(1) (1907) I. L. R. 30 All. 128. 
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oooupacoy of the bolding. When the statute lav? has superseded the per- 
sonal law of the parties, the foimer is to be followed, but where the 
statute is silent, the personal law applicable to the parties should, so far 
as possible, be followed. The operation of the section is to be considered 
as subject to the personal law of the parties so far as the latter is not in- 
consistent With the former. The law of succession of the Hindus and 34 A. 419^9 
Muhammadans has not been wholly abrogated by the provisions of sec- A. L. J. 488 
tion 22. In several cases, decided by this Court the principle of the right 
of survivorship among joint tenants has been recognized. It follows from 
this that the personal law of the parties is to be taken into consideration 
so far as it can consistently be done in interpreting clause (a) of section 22 
of the Tenancy Act. It is submitted that the “ male lineal descendants ” 
are to succeed first, as provided by section 22, but that they are entitled 
to preference in the order of succession, according to the personal law to 
which they are subject. 


Pandit Mohnn Lai Sandal, for the respondents : — 

The main question in dispute is, whether tbo plaintiffs took equally 
with the defendants, in which case the plaintifi's’ share would be three- 
seventbs of the bolding and not one-fiftb, over which the lower courts 
have given a decree in favour of the plaintiffs. [421] The parties are 
entitled to share in the occupancy holding, per capita and not per stirpes. 
Although this point was not pres^ed in the lower appellate court, the res- 
pondents can raise this point here by filing cross-objections ; Shankar Lai 
V. Sarwp Lai {!) The personal law of the parties had nothing bo do with 
the order of succession provided by section 22 of the Tenancy Act, and 
there is no warrant for holding that the nearer “ male lineal descendant” 
would exclude the more remote ; Bhura v. Shahah ud din (2). 

Mr. A. n. C. EamiHon was heard in reply. 


Griffin and Chamier, JJ.: — One Cbbidda, a Muhammadan, was 
an occupancy tenant of a bolding. He died, leaving (our sons and three 
grandsons, the sons of a deceased son. The latter brought the suit out of 
wbioii this appeal has risen, claiming possession of a 3/7th share of the 
occupancy bolding. The court of first instance gave the plaintiffs a decree 
for a l/5th share in the bolding * <»., the extent of the share which their 
father would have been entitled to, if ha bad been alive on the death of 
Chhidda. Both parties appealed to the lower appellate court. The plain- 
tiffs’ appeal was di^^missed. The defendants' appeal was suooesful so far 
that the decree of the first oouit was modified and in lieu of a decree for 
possession a decree was given declaring the plaintiffs to bo joint sharers 
in the holding to the extent of l/6bh. The defendant's appeal against the 
decree of the lower appellate court and the plaimiffs have fi*ed cross- objec- 
tions. We are a'^ked in this appeal to read the personal law of the parties 
inVo section 22 of the TenUnoy Act. In our opinion the personal law of 
the parties has nothing to do with the rule of succession which is laid 
down by section 22 of the Tenancy Act. It was so held by this court in 
Bhura V. ^haht\b'Ud~d\n (2). In that case the son of a Muhammadan 
occupancy tenant tried to oust the grandson of the la^t bolder of the 
tenancy, and bo was unsuccessful. Under section 22, the tenancy devolved 
on the male lineal descendants of the la‘^b holder of the tenancy. The 
plaintiffs are male lineal descendants of Chhidda and therefore entitled to 
share in the tenancy. , 


U) { 1911 ) I. ti B. 94 AU. 140 


{ 2 ) U907) I. O. R. 80 All. 128. 
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APPBIit.ATE They have not appealed bo this Court. Therefore the 

OiviL, decision that they were entitled to a one-fifth share only has become 

final. 


3 « tL 419 = 
9 A. L. J. 488 
sii 1. 0.181. 


The cross-objection of the plaintiffs that they were entitled bo 
possession must be sustained. There is nothing to prohibit the granting 
of a decree for joint pos^iession. We dismiss the appeal with oo«ts. We 
allow the objection so far that we restore the decree of the court of first 
instance. The plaintiffs will obtain their costs of the objfotion. 

Appeal dismissed. 


34 A. 422 (=14 T, C. 803=9 A. L. J. 492). 

BEVISIONAL CIVIL. 

Bejore Mr. Justice Banrji. 

Gbeat INDIAN Peninsula Railway (De/crt^^o^n^) v. Sham 

Manohar and another {PlainCtffs).* 

[19th Match, 1912.] 

Act No. IX of 1890 {Indian liailways Act), sections 80, 75 — Suit for co7npen8ation for 

loss of through-b<iuked goods — Hhort deitvtry — Uninsured goods. 

Held thac where goods are booked for oonveyacce over more ihau ooe railway 
system the owner can only claim compensaiioa for loss against a railway oom- 
pAn> other than the company with which they were booked, if it is shown that 
the loss occurred on the system of the company sued. 

Ue^d also that if goods, the insurance of which is obligatory, are packed 
uniusuied with other goods, the insurance of whiob is not obligatory, no com- 
pensatioQ is ob tainable for the loss of , either class of goods. Pandhk Udaji 
Jadhav v. S. M. liatlnai/ Cotnpany (1) followed. 

The facts of the ca«e are as follows ; — 

The plaintiff booked six packages containing various kinds of goods 
from the Etawah station on the East Indian Railway, to be delivered at 
Jbansi. a station on the Great Indian Peninsula Railway. Out of the six 
packages three were not delivered at Jbansi. The plaintiffs sued the 
East Indian, the Oudh and Rohilkband and the Great Indian Peninsula 
Railways. The claim against the Oudh and Rohilkband Railway was 
withdrawn by the i^lainbiffs. 

The lower court dismissed the plaintiffs’ claim against the East 
Indian Railway on the ground that no notice under section 77 of the 
Indian Railways Act was given bo that Company, but it decreed part of 
the claim egainsb the Great Indian Pentsula Railway deducting from the 
claim the value of those articles whiob [423J under the second schedule 
of tbo Act, ought to have been declarod and insured and which one of 
the plaintiffs bad admitted formed part of the contents of each of the three 
packages lost. 

The defendant company applied for revision. 

Pandit Ladlt Prasad ZiUsht, for the applicants : — 

Section 80 of the Railsvays Aob provides that a suit for compensation 
for loss of goods can be broui.ht either against the railway administration 
to which the goods were booked or against the railway administration on 
whose railway the loss of the goods oaourred. In the present case the 

• CiTil Roviilon No. 6 of 1912. 

(1) (1809) 11 Bom. L. B. 627. 
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goods were admittedly delivered to the East Indian Bailway, and there is 
nothing to show tnat the loss occurred on the Great Indian Peninsula 
Bailway. Therefore no decree could be passed against the applicants. 

Secondly, the lower court was clearly wrong in not dismissing the 
whole claim against the applicants as the plaiotiff had admitted that the 
contents of each of the three packages were composed partly of goods, 
which under schedule 2 of the Railw*y5 Act ought to have been declared 
and insured. Because section 75 of that Act clearly exempts a railway 
company from the responsibility of loss of packages containing such arti- 
cles. It was not necessary that the package or parcel should have con- 
tained nothing but such excepted articles as were mentioned in the second 
schedule ; Pandhk O iaji Ja lkav v. S. M. HaiUoay Company (1), Nan&w 
Bam V. Tke Indian Midland Badroay Company (,2), Chunni Lai y.The 
Bizam's Guarauteed Slate Haitway Company, Limited (3). 

Eabu Sital Prasad Qhose, for the oppsito party : — 

The lower couit bad before it section 80 of the Bailways Act, as it 
refers to it in the judgment. In spite of this, it has held the applicants 
liable for the loss of the packages. That being so. it must be taken that 
the court was satisfied tuat the loss occurred on that railway, although it 
referred to nothing on the record in support of this. A Small Cause 
Court Judge was not bound to record all the evidence. As regards the 
other point, it was certainly not tho intention of the Legislature in enact- 
ing sect on 75 of the Railways Act to free the railway company from 
any ri^^k whatever, if the packages consigned to its care by the merest 
chance contained any articles which ought to have been declared [424] 
and insured. By neglecting to insure and declare such articles all that 
the plaintirTs were liable for was, that they could not claim the price 
of those articles. It would be preposterous to hold that the plaintiffs for- 
feited ail claims to the entire packages or parcels by reason of the mere 
fact that each of the three parcels contained in a very small quantity 
articles mentioned in schedule 2 of the Act and which, as such, ought to 

have been declared and injured. 

Pandit Ladti Prasad ZtUshi was not called upon to reply. 

BaNERJI, J.” This was a suit for damages for non-delivery of three 
packages consigned by tho plaintiff at the Etawab Railway station for des- 
patch to .lhansi. On the 23rd of May, 1910, the plaintiff booked six 
packages for despatch from Etawah station to Ji ansi. Three of these 
were delivered and the other throe were not delivered. In respect of the 
articles contained in the packages not delivered, the present suit was 
brought. The defendants to tho suit wore tho East Indian Railway, the 
Oudh and Rohilkhand Railway and the Great Indian Peninsula Railway, 
The suit was withdrawn against tho Oudh and Rohilkhand Railway; it 
was dismissed against the Ea^t Indian Railway, but a part of the claim has 
been decreed against the Great Indian Peninsula Railway. This applica- 
tion for revision has been bled on behalf of that railway. The hrst con- 
tention of tho applicants is, that having regard to the provisions of sec- 
tion 80 of tho Indian Railways Act (Act IX of 1890), tho claim could not 
bo decreed against this railway unless it was proved that the goods were 
lost on that railway. This contention appears to be well founded. 

Section 80 provides that a su t tor compensation — among other things 

for loss of goods booked through or over tho railways of two ‘Or more 

( 1 ) (1909) 11 Bom. Li. B. 637. (6) (1907) I. L. R. 29 All. 588. 

(9) (1900; I. L. B. 82 All. 981. 
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railway ' a6ministrabions may be brought: eitber against: the railway 
admiaistratiioa to wbicb the goods were deliverwd by tbe consignor or 
agaiQ=;t the railway administration on whose railway the loss ooourred. In 
the present case, the goods were delivered by the plaintiff to tbe East 
Indian Ra lway. Therefore, in accordance with the provisions of that sec- 
tion, the Great Indian Peninsula Railway would not be liable unless the 
loss occurred on that railway, it was denied by that railway that the goojs 
over came to its possession. The plaintiffs, therefore were bound to prove 
that the goods came into the possession of the Groat Indian Peninsula 
Railway and that the loss occurred on that railway. No evidence was 
[426] given on the point and the court below does not find that the loss 
occurred on that railway. I fail to understand, how, in view of tbe provi- 
sions of section 80 to which the learned Small Cause Court Judge has 
referred, he could make a decree against the Great Indian Peninsula Rail- 
way without finding whether the loss had occurred on that railway. On 
this ground alone the applicants are entitled to have the suit dismissed. 
It is also urged, that in vi^w of the provisions of section 76, of tbe same 
Act no compen!=^ation could be allowed, in respect of any of the articles 
contained in the lost packages, inasmuch as a part of the goods contained 
in those packages were article'-', which, under the second schedule to the 
Act ought to have been insured. The court below has excluded from tbe 
claim the value of those articles only which contained gold and silver tissue 
and lace. But the section clearly shows that the protection afforded by the 
section extends not only to the articles conta.niug tissue and lace (which 
ought to have been insured), but aPo to all the other articles contained in 
the parcels in which the articles first meationed wore placed. This was 
held by the Bombay High Court in Pandlik Udaji Jadhav v. S. M. 
Hallway Company (1) and is ju-^titied by the language of the section. The 
plaintiff in his deposition admitted that the throe parcels nob delivered to 
him contained the articles of which be gave details in the court below. 
Therefore, on both the^e grounds mentioned above, the suit ought to have 
been dismissed against the Groat in ban Peninsula Railway. 1 allow this 
application, set a ido tbe decree of the court below and dismiss the claim 
as against the applicants with costs in both courts. 

Application allowed, 

31 A. 426 =9 A. L J. 666=14 I. C ?87). 

[426] APPELLATE CIVIL. 

De/ore Mr. Justice Karamat IJuiain and Mr. Juiticc Tudb Ul. 


LaTjTa Prasad and anoihkr { Piauntiffs ) v . Ramkaran ( Defendant ).^ 

[20bh March, 1912.] 

Civil J^rocedurc Code ortifr IX. rules 8 cud 9. o/ suit for 

eiorotiou — Sufficient cutis- ^Cotirt's itiherifU poioer to ri'shire 

Order IX, rule 9. of tUo <"ode of Civil Pro.'edure. 190^, makes it oompulftory 
on a oourt t i set aside a dismissal undot rule « where the plaintift s»t is 6 es the 
court ihrtt tbe e was sufficient o.iuse for non iippearance. It, however cannot 
take away the oourt's power to restore the oasn for any other valid reisons 

W N. 20=27 I . C. 191; Ref:5S I. C 25:=‘21 Bom. L. R OS ‘>=44 

1-lotn 82 : 45 Bom. 618=60 I C. ^<19 ; 53 I. ('•_ 847=37 M L J 590 *10 V W 

C06 tP B » : 63 1. a 737=19 A. It. J 5r: 61 I. C. I3l= »5 OWN • ioJi 
Pat bO: Fol: 71 I. C. 283; Rel : 72 1 G G63=l Pat. L T. 647.] ' 


• First Appe d Ho 123 of 1 >11 from an order of Austin Kendall Dietriot InAam of 
Cewnpore, dnfcvd the aOlh of May, 1911. Judge o! 

iD 11 j 09) 11 Bom. L. R. p. 627. 
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The faofjs of fchis case were briefly as follows : — 

Lalfca Prasad and anobher hied a suib apamsb the defendant respon* 
dent under the Bolif*ious Endowment Act. The District Judge examined 
one plaintiff at the tir-b bearing, and ordered Lalta Prasad bo be present 
in person on a subsequont date to which he adjourned * the ?uib. He 
mentioned to the plaintiff’s pleaders, Rui Debi Pra'^ad and B. Munna Lai. 
that the case would be taken up at 12 o’cK.ok on the day of hearing, bub 
none of the plaintiff’s pleaders put in an appearance, nor did the plaintiff, 
Lalta Prasad, himself. The defendant wag present. It was said that the 
plaintiff's pleader, Rai Debi Prasad, as well as the defendant's pleader, 
Babu Vikramajit Singh, were absent at a late municipal meeting. The 
Judge waited for twenty minutes, and then dismissed the suit under order 
IX., rule 8, of the Code of Civil Procedure. The plaintiff applied for 
restoration, filing an affidavit that he wa^ lyiufi. on the day of hearing, in 
the chamber of bis pleader, Babu Munna Lai, with a bad leg, waibing to 
be informed of his oa -e having come up. Babu Munna Lai also filed an 
affidavit bo the effect that he had conceived the Judge to have fixed two 
o’clock for this case and so had started another in the court of the Addi- 
tional Subordinate .Judge. The Judge held that the plaintiff had another 
pleader besides Babu Menna Lai, and ho could have been informed by 
any of his pleader’s clerks within the twenty minutes the court was 
waiting. He accordingly rejected the application. The plaintiff appealed. 

Dr. Tej Dahidur Saprti, for t‘^e appellant: — 

The case is one of mi'-approhension. The plaintiff’s negligence was due 
to the common and natural rolucbance of parties bo appear unrepre- 

sented in a court. The affidavit-; filed di';olose a sufficient cause for set- 
ting a'^ida the order under order IX, rule 8- The plaintiff should nob be 
made bo suffer boo much for his own folly or for the abstention of his 
pleaders. He cited Somar/j/a v. Siibbamma fl). Restoration is obligatory 
on courts if sufficient cau-e is shown. There is no negative proposition 
that such applications can be graubad unless sufficient cause is shown. 

Dr. Sati^h Chandra Ban^rji (with him Lala Purnshouam Das 
Tandari] for the respon.lenb : — 

The ruling in 26 Madras 599, has not been followed in this Court ; 
Lala Prasad v. h'and K^shore (2). I submit there is no other rule which 
can help the appellant. He has nob made out sufficient cause for an inter- 
ference. The lower court exercised suffiou nb discretion in the matter. 
The plaintiff cannot claim anything as a matter of right. 

Dr. frj Bahadur Sapru, in reply, referred bo bha provisions of sec- 
tion 151 of the Code of Civil Procedure. 


1\AR.\MAT nuS.\.iN and TudbaIjIj, JJ. : This is an appeal from an 

order refusing to re-instato a suit dismissed for default of appearance by 

the plaintiffs under order IX, rule 8. The suit is one in lespeob to a bru=;b 
by certain trustees against a co-trusteo who is charged with the manace 
ment of the property. ^ 

The lower court rejected the applinabion for rehearing on the ground 
that sufficient cau^o had nob been -hown. The facts briefly are as follows 
The =uit wa.! partly heard. One of the plaintiff, had been exam ned and 
the .urt adjourned to enable the other pla utitT to a, pear for examination 
Two of tho layJine pleaders were appearing for them. One of those gentle-’ 
men and al=o the pleader for the oppo dte party are members of the Munioi 
pal Board of Qawnpore and on the date fixed were late in attending court 


(1) (1903) I. L. B. 26 Mad. 6 '9. 


(2) *1899) 1. L. R. vi2 Cal. 66 
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owing lio a meeting of the Board. The other pleader for the plaintiff repre- 
sented this to the Court early in the day and the Judge consented to taking 
the case at 12 o’clock. The pleader, however, misunderstood what the 
Judge said and thought that the case would be taken up at 2 o’clock. He 
informed the plaintiffs acooraingly, and the same information was convey- 
ed to their other pleader on his arrival. As a result, when the case 
was called at 12 o’clock, both pleaders were engaged in other cases 
[428] in other courts. The case was called repeatedly and the court 
waited for 20 minutes. One of the plaintiffs was waiting in his pleader’s 
room. It is inconceivable that be did not hear the case called. Finally 
at 12-20 p.m., when no one appeared, the Couit dismissed the suit under 
order IX, rule 8. 


On their application for restoration the plaintiffs pleaded that they 
had nob beard the calling of the case and placed before the court the mis- 
understanding into which their pleader had fallen. As a matter of fact it 
is admitted that the calling was heard, but too late, to enable the plaintiffs 
to appear in person. They arrived just after the case bad been dismissed. 

It is highly probable that, like most litigants in these provinces, they 
were unwilling to enter the court without their pleaders both of whom 
■were at that time unable to l-^ave the cases in which they were engaged. 

The lower court has hold that there was nob sufficient cause for non- 
appearance and has rejecfeod the application for restoration. In the course 
of his order the learned Judge made comments on the plaintiffs’ case so 

far as it had been placed before him. ^ 

On appeal, we are a<;ked to bold that there was sufficient cause. 

"While we think that it might bo difficult bo bold that there was sufficient 
cause in view of the fact that the case was actually called and repeatedly 
called for 20 minutes in the mannor in which ca«es are called in Mofu^il 
courts both within the cou b room and outside the court room, so that 
persons in attendance in the court compound were sure to bear, we are of 
opinion that the ca^e is one of tbo-o in which the court may exercise its 
inherent power- of passing orders necessary for the ends of lustice. Nothing 
in the Code of Civil Procedure can limit or otherwise affect such powers 
under which, in our op niou. a court can restore such a case as this on 
grounds other than sufficient cause for non-appearanco. Order IX. rule 9. 
makes it oompulsovy on a court to set aside a dismissal under order IX. 
rules whore the p'aintiff satisfies the court that there was sufficient 
oaucofor non-appearance, lb. however, cannot bake away the court s 

power to rectoro the case for auy other valid roa-on 

In the nro'ont ca=e, it wa'? no doubt foolish of the appellants not to 
have eone into court and asked for more time to enable them to secure 
the atteedanco of thoir pleaders, hut at the same [429] time it is clear 
that they wore pressing their suit and fiad attended court for that purpose, 
and the court mi«ht ssell have acceded to thoir request, passing a suitable 

order as bo co-ts. a 

We. therefore, allow this appeal and set aside the order of dismissal 

of the suit which the lower court will restore to its file and proceed bo 
take up ag’ain at the point to which it had arrived when the order of dis- 
missal wa<= passed. The ap^iellants will, howover. whatever the result of 
their -uib. hear their own costs of the application under order IX, rule 9. 
and of this appeal. In no case will tbe^e be recoverable from the respon- 
dent. The costs of the latier in this matter will abide the result of the 

Appeal allowed. 
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BAGHUBAR BaI and others (Dt*ff>ndanta) n. JaIJ RAJ AND ANOTHER 

{Plaintiffs) and Mdsammat Chi na (De/enlant).^ 

[2ist March. 1912 ] 

Contract-^Oovsnant in snle-defd to dtsr.harpe a dfht due to a third partp — Suit for 
comiensniion for breoch-^Actunl dovtnae not neceesoru to support ami — of 
aetion-^Tjimiiatioiv^Act No. XV of 1877 (Indian Limilation Act), schedule Z2, 
article 116. 
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Oo a sf^le of immoveable property tbe vendees ooveoaoted vrith the vendors 
to pay a oertain sum of money on aooount of a mortgai^e debt due by tbe 
vendors. They did not pay in aooorianoo n>ith the oo’^en nt. and the mott' 
gagee thereupon brought a suit upon his mortgage and obtained a decree. 

Held on suit by the vendors for compensation for breach of the oonveoant, 
that it wa.s not necessary that the vendors sbou'dhavo suffered any loss before 
thev could bring their suit: and that, as so time was specified in the sal >-do6d 
for the payment of the mortgage money, limitation began to run from the date 
of the execution of the deed. Lethbridae v. Mvtion (If, Carr v. Tt.tberts (a), 
Loosevtorp v. Radford '31, Ashdown v Ingnrnells 4', Dorasinqa Tevnr v. Aruna- 
ehalnm Cheiti (5), Raqhnnath Rai v. Rrijmohan Si^ioh (61, Kumar Nath 
Bhuttacharjee v. Nobo Kumar Bhuttacharjee (7) and Battley v. Faulkner (8) 
referred to. 


[Ref. 68 I. C. fi7 ] 

The fact*; of this case were as follows t — 

On the 20th of April, l89fi the plaintiffs sold certain landed pro- 
perty ta some of the defendants and left a sum of Rs. 708 with 
[480] the vendees for nayment to one Sanchi Ram, who was the mort- 
gagee of some other property of the vendors. The ven lees failed to 
pay, and Sanohi’s heirs sued on the mortsa'^e and obtamed a decree, dated 
the 14th of January. 1910, for Rs. 1.769-4-8. The plaintiffs did rot pav any 
money under the decree. Thev, however, on the 6th of June, 1910 brought 
an action against the defendants for the recovery of the money covered by 
the decree. The court of 6rct instance treated the claim a* one for the 
unpaid purchase money and held it to he barred by time. The lower ap- 
pellate court took the spit to be one for damages for the breach of the 
covenant to pay Rs. 7C8 to Sanchi. found that it was not barred by t me 
and reversed the decree of the hrsb court. The defendants appealed to 
the High Court. 

Mr. Abdul Baoof, for the appellants. 

Babu Surendra Nath Sen and Munshi Parmeshar Dayal, for the res- 

pondents : — 

Karamat Hussain and Tudbadd. J J.— The suit out of which this 
appeal arose was one for recovery of money. The plaintiffs* ca^^e was as 
follows : — 

On the 20th of April. 1895, the plaintiffc cold certain landed rroperty 
to some of the defendants and left a sum of Rs. 708 with the vendees for 


• ^'et^ood Anpoal No. 414 rf 1011 from a decree of E R Nea^e. Tndca 

of Gor-^khpar. dated the 9lh of FebTUf«ry 1011. re«er in. a decree of Gokal Pracad 
Bubordioaie Jud^ e of Gorakhpur, dated the 2 .’nd of Aopu«t. lOlO 


(1) f183l 2 B. & Ad. 772. 

(2) (lft?3' 6 B. & Ad. 7ft 
(8) (1P421 0 M. 8c W. 657. 

(4) (I8ft0) L. B. 6 Excl). P. 2ft0. 

(6)M1899)‘I.D. B. 28 Mad. 441. 


ffii Vpeklv No1p 9, 1901. p 14 

(7) (190°) M,. R Pel. Vn' 

(8) (1820) 8 Barn. & Aid. 288 ; 
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1912 paymenfi to one Sanobi Ram, who was the mortgagee oi some other property 
MARCH 21. of the vendors. The vendees faded tio p-«y. and Sanohi's heirs sued on the 

mort?age and obtaned a decree, dated the 14tb ot January, 19 iO, for 
Rs. 1,769 4-8. It is admitted that the plaintiffs have not yet paid any 

* money under the decree. They, however, on theSthof June, 1910, brought 

34 A. 429=14 an action against the de endants for the recovery of the money covered by 
1. 0. 244=^ decree. The Court of first instance treated the claim as one for the unpaid 
A. L.J. ®34, money and hold it to be barred by time. The lower appellate 

court took the suit to be one for damages for tbe breach of the oonvenant 
to pay Rs. 708 to Sanchi, found that it was nob barred by time and revers* 
ed the decree of the first Court. In second appeal it is urged that the 
plaintiffs have no cause of action, and that if they have, the suit is barred 
by time. Notwithstanding the fact that the pleadings of the parties do not 
eleiirly disclose the nature of the suit, the learned counsel for the appel- 
lants and the learned vakil for the respondents are agreed that the suit is 
for damages consequent on the breach L431J of the covenant to pay Rs. 708 
to Sanchi Ram. Such being admittedly the nature of the suit, the 1st 
point for determination is whether, in the absence of an actual lo^s, the 
plaintiffs have a cause of action on the breach of the covenant. The con- 
tention of the learned counsel for the appellant is that so far only a decree 
has been obtained against the plaintiffs; that they have paid no money under 
it, and that, as they have suffered no actual loss, their suit is premature. 

The reply of the learned vakil for the respondents is that the 
breach of a covenant is sulfic.ont to create a cause ot action and that an 
actual loss is unnecessary. He refers us to the following cases ; -~Leih- 
bridge v MtiUon Ul. Carr v. Roberts (2), Looiemore Rad/ord {S\ 
AMown v. IngamHls (4); Do^asmya Trvar v Arunachulam Chetii (5). 
and Raghunatk Bai v. Brijmohan Singh (6). The oases cited by the 
learned vakil for the respondents fully support the pr^^posibion that the 
breach of a covenant without any actual loss gives a sufficient cause of 
action Following the above-mentioocd cases wo hold that the plaintiffs, 

notwith^tand ng tile fact that they have not paid any money under the 

decree, dated the Ubh of January. 1910, have a cause of action m consequ- 
ence of the breach of tbe covenant to pay Rs. 708 to Sanchi Ram. The 
next que-^tion is as to the date on which the said cause of action arose. 
In the logi-tered sale deol. dated the 20bh of April, 1895, no time for the 
payment of Rs. 708 to Sanchi Ram was fixed, and the oiuse of action, 
therefore, arose on the date of the sale. i. e., the 20bh of April, 1895. It 
arises on the date of tbe broach if a date is fixed for the performance of a 
contract, but when no date is fixed for the ferformance the dates of the 

breach and tbe promise coincide. , ^ 

The sale-deed being a registered document, article 116 of the 
Idmitabion Act applies and limitation began to run when the contract was 
broken on the 20bh of April l69S. Thoro are no successive breaches, 
for they happen in those cases only in which there is a piomise to perform 
peiiodically, ‘^uch as payment of rent or of annuity; nor is there any con- 
tinuing breach, which, in the words of Mr. Shephard, applies only bo con- 
tr lets obliging one of the parties bo adopt some given course of action during 
r432] tho^coubmuanoo of the contractual relation.” iMitra on Limitation, 
Vol 1 p 304, 7th 13d.). Hence it was held in Mansab AH v. Gulab 


I (1) (1831) 2,B. & A4. 77^- 

(2) (183H) b\^. & All. 78. 

(3) ^(1842) 9tM. & NV. G5<- 


i4) (l->80) L. R. 5 Ex. D. 280. 

(5) (18991 1. li. R. 23 Mad. 441. 
(G) Weekly Notes. 1901, p. 14. 
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C?iand (1) that upon failure to pay the principal and interest secured by 1912 
a bond upon the day appointed for suoh payment breach of the contract March 21. 
to pay is committed, and there is no “continuing breach” within the mean- — 
ing of section 23 nor “ successive breaches ” within the meaning of ArtU 
ole 115 of the Ijimitation Act (Act XV of 1877). 

The breach in the case before us occurred on the 90th of April, 1895 34 1.429=14 
and the action (or compensation was brought on the 6hh of June, 1910, 4^^1*684 
and it was. therefore, barred by six years’ limitation under Article 116 of * ‘ * 
the Limitation Act. There is no substance in the suggestion that the 
obtainment of the decree of the 14th of January. 1910, gives the plaintiffs 
a fresh starting point of limitation. The law of limitation has prescribed 
certain modes which give a fresh starting point of limitation and the obbain- 
ment of a decree is not one of those. 

In Kumar Nath Bhuttacharjee v. Nobo Kumar Bhuttach-irffie (2), 
which was regarded as a suit for compensation for the breach of a coven- 
ant and which was defended on the plea of limitation, a Bench of the 
Calcutta High Court, after discussing the oases otLoosemore v. Radford (3) 
and Leth‘>rirjgfl, y. Mi/tton 4), remarked: — ‘ ' These cases, therefore, show 
that in a certain class of cases, even before an injury is done or damage 
takes place, the plaint S may bring an action in order that the 
person making the covenant may place him in a position to meet the 
liability he has taken on the latter’s behalf. No authority has been shown 
to the effect that such a suit may not be brought for damages subsequent 
to injury sustained. The causes of action in the two classes of oases are 
diffareiut. In the one there is a right to bring an action to have the plain- 
tiff pub in a position to meet the liability cast upon him. in the latter bo 
be indemnified after the plaintiff has mot the liability. We think, there- 
fore, that the plaintiffs were not bound to bring thoir action within six 
years from th-^ data of the mortgage ; that their cause of action arose when 
they were damnified, that is, when they paid the mortgage debt bo Srinath 
Roy in 1893 ” 

[433] With great respect to the learned Judges the rule laid down 
by them cannot be defended on principle. One breach of a contract can 
only furnish one cause of action and no more. Actual loss when it 
occurs IS only one of the results of the breach, and is not an act of the 
party who breaks a contract and can, therefore, create no secon i cause of 
action, lb is a pity that the case of Battley v. Faulkner (5) was not 
brought to the no ico of the learned Judges. That case is a clear authority 
for the proposition that consrquenbial damage arising from the breach 
gives no new cause of action. The claim in that case was for compensation 
for a breach of contract brought within six years from the date on which 
damages occurred, bub beyond six years from the breach. The suit was 
held bo be barred by time, BaYLEY. J., said : — If the plaintiff in this 
case bad released the defendant from the breaches of contract, that release 
would have bean a bar to the present action for the special damages sub- 
sequently occurring, and this shows that the foundation of the action is 
the breach of contract, lb was, therefore, from bbe period when the con- 
tract was broken that the cause of action accrued, and as that happened 
more than six years before the commencement of the present action I 
think the non-suit was right.” HoIiROYD, J., said ” It is said, however 


(1) (IBs?) i. L. B. 10 All. ('j2). 
i2i (1BS8) 1. L. B 26 Cal 241. 

(d) (18421 9 M. & W. 657. 
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that although the action might be maintained upon the breach o! promisei 
yob the damage sustained forms a substantive ground of action, but cannot 
be so ooD-idered in this form of action.** 

The point, that the date on which actual damage was sustained gave 
the piaiutitls a second cause of action, does not arise inasmuch as the 
plaintiHs have not yet paid any money to the heirs of Sanebi Kam. 

To sum up. The su.t is one for compensation for the breach of con- 
tract. The breach took place on the 20th of April, 18 5, and a cause of 
action arose on that day. The suit is, therefore, barred by limitation under 
Article 116 of tbe Limitation Act. 

The point that a second cause of action will arise when the plaintiffs 
will sustain actual loss, is not before us. 

Tbe result is that we allow tbe appeal, set aside the decree of the 
lower appellate court and dismiss the plaintiffs’ suit with costs. 

Appeal allowed. 


84 A. 434 (=14 I. C. 278 =s9 ft. U J. 670). 

[434] APPELLATE CIVIL. 

‘Before Sir Henry Bichardst Knight, Chief Justice, and Mr» Justice Tudball. 

MawasI {Plaintiff) v. Muh Chand and others {Defendants)."*" 

[22nd March. 1912.] 

Pre^empiioyi — C ustom^^T^ajib-ul^art— Owner of isolated revenue-free plois-^Zvtdence 
oj ct.xtotn. 

Tbe pre-emptive clause of a wajib-ul-atz contained the following provision 
•* 11 the owner ot a share wish to soil it, he sbali do so first to bis neat relalioii 
wbo may be a oo-sharer in the zamindari, and in oaso ol his reluaal to anyone 

ha 

Held that this by itself was nob suCBoient evidence ol a custom giving 
ownerdi ol isolated revenue-lraa plots ol land in the village a light to pre-empt. 


[Ref. 8‘i 1. G. lyi .3 

Tiiis was a suit for pre-emption based upon an alleged custom, which 
was thus described in the wajib-ul-arz of the mabal concern d : — If the 
owner oi a sbaie wish to sell it, he shall do so, first, to his near relation 
wbo may be a co-sbarer in the zamindari, and in case of his refusal to 
anyouti be likes.'* Tbb plaintiff was tbe owner of two revenue-free plots 
ol laud Ui tbe mabal, aud it was held by tho court of first instance that 
this qualification was not sufficient to give him a right to pre empt within 
tbe mcaaiug ol the wajib-ul-aiz. The court accordingly dismissed tho suit. 

Tue plaiutiU appealed to the High Court. 

The Hon’bie i)r. Sundar Lai and Dr. SaitsA Chandra Banerji, for 

the appellant * 

liabu Jogindro Hath Chaudhri and Pandit Baldeo Ram Dave, for 

the respondents : — 

Richards, 0. J., and Tudbald, J.: — This appeal arises out of a suit for 
pre-emption. Tbe plaintiff is the owner of two small plots of land which 
are not assessed for Government revenue. The plots held by the plaintiff 
appear m the tame khf wat as tbe land which goes to make up a 20 biswas 
mabal. To this extent aud no further can it be said that the plaintiff is a 
proprietor in the mabal in which tho property sold is situate Tbe 20 bi- 
ghas3 biswas and 7 biswansis do nob go to make up the 20 biswas share set 

* Firat Appeal JSo. S65 of l91o, from a decree of Kalka Singh, Additional 

Subordinate Judge of Agra, dated the 9tb ol Auguet, X9l0. 
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forbb in the khewOit, The only evidence adduced by the plaintiff in support 
of the existence of a oustom of pre-emption is the wajib-ul-arz. The wajib- 
ul-arz for mabal Cbbidn is as follow : — “ In this mahal if the owner of a 
share wish to sell it, he shall do so first to his near relation, who may be 
a oo-sharer in the zamindrii and in case of his refusal to anyone ho likes," 
[4353 The wajib-ul-arz for mabal Roti Ram is in similar terms. Now the 
custom which the plaintiff attempts to set up is a custom giving a right of 
pre-emption to a person who is only a co-sharer in the very limited sense 
which we have already stated, n-^melv, ha merely holds two revenue-free 
plots entered in the same khswat as the property which is sold, is situated. 
The probability of such a custom existmg is very slight. In the Full 
Bench case of Dalganjan Stngh v. Kalka Singh (1), the learned Chief 
Justice said ; — The most essential feature of the oo-paroenary body is 
the joint and several responsibility of the co-sharers for the payment of 
the Government revenue assessed on the mahal, coupled in cases of 
zamindari tenure with the holding and management of the whole of the 
lands of the mahal by all the co-shareis in common. It is for the mahal, 
for the local area held under a separate engagement for the payment of 
the land revenue, not for a village or other local area, not being a mahal, 
that the Settlement Officer frames the wajib-ul-arz. It is meant as a 
record of the contracts or the ou*^toms of the co- sharers of the mabal. 
This being its object, it is prima facie unlikely to include any contract 
or oustom which is absolutely independent of the continuance of the mahal 
as a fiscal and proprietary unit, or of the co-parcenary body for which it 
is framed. It seems to us that in considering the question of the existence 
or non-existence of a oustom of pre-emption the principle involved in the 
foregoing remarks fully apply to the present case. The plaintiff is in no 
■way liable for the payment of Government revenue in conjunction with 
the vendor. He has no right to have any voice in the management of the 
mahal in which the vendor’s property is situate. In all probability ha 
would nob be consulted or have any right to be heard when the wajib-ul- 
arz was being framed. It is in ail probability a mere accident that the 
plots of land which he bolds came to bo put into the khetoat in which 
they are found. There is in short no community of interest. These are 
all matters which the court in considering the question of the existence 
or non-existence cf a oustom of pre-emption is entitled and bound to take 
into consideration. The wajib-ul-arz is not the custom. It is merely a 
piece of evidence to be given due consideration to in the course of the 
inquiry. The question is, whether by [436] production of the wajib-ul- 
arz in question, without the support of a single instance in which the 
right has been claimed or exercised, the plaintiff has discharged the onus 
of proving the existence of a oustom of pre-emption giving him as a pro- 
prietor of an isolated plot a right to pre-empt. 

In our opinion, the evidence falls altogether short of anything of the 
kind, and the decision of the court below was quite correct. We accord- 
ingly dismiss the appeal with costs. 

Appeal dismissed, 
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APPELIiATE CIVIL. 

Before Mr, Justice Sir George Knox and Mr. Justice Sir Henry Griffin. 

Ghudam Nasir-dd-1 in and another {fudgment-debtor) v. 

Habdku Prasad {Purchasers of the decree).'*' 

[‘ 26 tih March, 1912.] 

Act No. XV of 1S71 iindiau Limitation Art), acTiedule II, article 781 — Act No IX 
of {lyidiau Limtiaiion Act\ section 15 Execution oj decree — Limitation-— 
Execution stayed by injunction. 

In execution of a decree cerl^iQ property was att^obed by the decree-holder 
by mean'* of an application m ide on the 8th of July 1U04. Objecion was taken 
to the attachment, which w^s disallowed on the 10th of Matoh. 1903. This was 
followed up on the 5th ol April- 1906, by a declaratory suit against the decree- 
holder An injuno ion w>*3 also granted on the (^th of April, 190S, whereby the 
sale of the property in suit was stayed. The sui ■> terminated on the -iSthofJune, 
l‘.J07, but tbe injunction listed until January, 1909. Tue next application for 
execution was m tde on tuo X4tb of April, 1910. 

Held, that this last applio.ation was within time whether the Xjimitation Aot 
of 1877 or that of 1903 applied. It was not relevant t^»at the de .'tea holder 
might possibly huve obtained execution of tbe decree against oihtir property of 
hie judgment-debtor. Behari Lai Afisir v Ju^rinnafA Prasad il) followed. 

[Ref. 27 M. L. J. 734=23 I. O. 2G7. ] 

The factis of this case wore as follows ; — 

The North-'Wostern Bank. Limited, of Meerut, obtained a decree 
against the appellants and others on the 24bh of December 1897. This 
was ooufirmed in appeal by the High Court on the 7th of February, 1900, 

On the 8th of July, 1904, the decree holders made an application for 
execution against tbe juilgmrut-dobtors in tbe court of the Subordinate 
Judge at Delhi, and attached certain property. Two persons, Habz 
Khaiiati and Hafiz Ahmad IIu‘=ain. objected to the attachment under 
order XXI, rule 53 ^old section 278) of the Code of Civil Procedure, but 
their objections were disallowed. [437] They then brought a declaratory 
suit against tbe Bank on the 5th of April, 1905, and on the next day 
obtained an injunction r 0 '=traiQing the decree-holders from proceeding 
further against tbo property. On the 29ch of JunO; 1907, this suit was 
decided in favour of tbo plamtills, and tbe deoroe was confirmed in appeal 
by the Punjab Chief Court on the 26th of January, 1909. On the 19tb of 
July, 1907, the Bank made an application that the case bo shelved for the 
time being, as the property attached had been released, stating that it would 
try and find out other properties which could be attached. Proceedings 
were shelved accordingly. 

On the l3th of April, 1910, the decree-holders made the present 
application for execution. Nasir-ud-d:n objected that it was barred by 
limitation, as more than throe years had elap'^ed since the date of the last 
application of tbe 8tb of July, 1904. He also contended that in aoy case 
as against him the pro^eDt application was filed more than twelve years 
after the sale of the decree, the final decree, in the case being, as regards 
himself, the deome of the 24th of December, 1897. 

The court of first instance held that, tbe application was not time- 
barred, inasmuch as the application of 1904 was pending all the time its ’ 

•Pitrit Appeal No. 17'J ot I *11, from a deoroo of Soti Regbubaca Lai, Subordinate 
Judge of Meerut, dated tbe 26tti of JaQu.tiy, i'Jll. 

(1) (1906) I. L. R. 28 All. 651. 
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execution wa<? •^feavpul by the oHer of injunotioo, i.e.t till' the date of the 
decree the 9.9bh of Tune. 1917. from which dite the preeeab applioatioa 
wa«i within time. Ae reqarde the < 56000 ! p^int, it hoH that lirnitatioa wa^ 
save! hy the fact that a warrant of arre=5t wa-^ i'^-^uod a:jain^t Na^^ir-ud-din 
in 1898, hnt ae he avoided arre'^t, hie avoidance amounted to fraud. The 
judgment-dehtnre appealed. 

Maulvi Muharrt^nad Rahmat-uUlah ^with him Maulvi Ghulam Muj^ 
taba^, for the appel’ante : — 

Where execution ha*? been <5bav8d on account of any ob<?taole, the 
application cannot b‘» revived unle««? and until «5uch ob^^tniction is decided 
in favour of the decree-holder ; Thaknr v. Abdul Saaan (1); 

Su-npa Reddiar v. Avudai Arnrml f9). The latter case cites all the ruling*! 
on the point, and follows all the other Hich Courts. The application of 
1904 cannot he said therefore, to have continued down to 1907. Sec- 
tion l5 of the new Tjiraitation Act. TX of 1908, ranoot benefit the deoree- 
hol'^er. The new Act came into force on the 1st of January 1909. when 
[4381 the decree was alrea-^y time-barred. Section 15 of the old Act 
anplied onlv to suits and not to execution applications. Retrospective 
effect al<5o cannot be given to the now amended section, unless express- 
Iv provided. The final decree in the ca'^e as against Nasir-ud- 
din was that of the 24th of Oecerahor, 189 7. The present application is, 
therefore, barred bv the twelve y*‘'ars’ rule contained in section 48 of the 
Code of Civil Procedure; Gmqa Ku^r v. Ku^r (3^; Mashiat-un^nissa 

V. Rnni f4V No evidince has been produced to prove any such fraud or 
force as is required by section 48, clause 2 {1^ of the Code of Civil Proce- 
dure. The application for arrest was made on the 4th of March, 1898. 
That was not within twelve years immed-atelvV-eforo the date of the pre- 
sent application. Acain. a suhceqiient appheat’on wa« made in 1904 after 
the application for arrest. That shows there was no fraud. The present 
application cannot he said to revive the application of 1904. It seeks 
different reliefs : is filed In a different court, and concerns different pro- 
perties. He also referred to Bpni Praiad v. Kashi Nath{^) and Rahim Ali 
Khan V. Phul Chnnd (6). 

He cited, Shivrnrn Ckintaman v. SarasvatV at (7) also Raghunandan 

Pershnd V. Phnnoo TjoII ^81. 

The Hon'hle Dr. Snn^ar Lai, for the respondents 

Wo applied for execution on the 8th of Tu'v. 1^04.- An injunction 
was issued staving execution on the 6^h of April, 1905 An application 
was, therefore, kept pending till the suit in which the injunction was 
granted was decided which was on the 29fch of Tune, 1907, or rather when 
the decree was finally confirmed on appeal on the inth of July, 1909. The 
present application is within three years from both these dates. The rul- 
ing in Basant Lai v. Batul Bthi (^0 is oxaotlv in roint. 

The decree-holder might have proceeded aeainst other property of the 
judgment debtors, but the whole question is whether he was hound to do 
so He had attached sufficient property to cover his claim, and he was not 
compelled to give it up and seek ‘^omethingelse merely becfiuse somebody 
hsrl put up a claim concerning it. The ca^e in 6 All. is exactly parallel. It 
[439] is not stated expressly in the report whether the matter there was 


(1> nnooi T. T,. B ss au i3. 

(Qt fl004) I. L. R. -28 Mad. 50 (52). « 

(3) fl9041 1 A. li. J. 400. 

(4) {18R9\ I. L. -R. 13 All. 1. 

(6) (1909) 6 A. L. J. 401. 


<r' (IPon 1 4Q2 

|7) (IPf-l 1 . L. R. 90 Born. 175 (1781 
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(9) (1888) I. Ti. R. 6 All. 28. ‘ 
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decked in fftvour of the decree-holder, bub ib mnsfc have been so as obher-^ 
he would have applied for exeonbion of the same property. An 
inspection of the record of that ca^^e shows that the property attached 
was also released there by a suit. The decree-holder there could have also 
gone asaio^b other property, bad he oho^^en. The ruling in 6 All. follows 
an earlier case, which is also in my favour; Paras Ram v. Gardner (1). It 
has been repeatedly held that where execution proceedings cannot be 
continued on stay or other order obtained by some party, article 178 of the 
old Liimitat^on Act applies. The application is, therefore, within time. It 
is nob barred bv the twelve years’ rule of section 48, Civil Procedure Code, 
as avainsb Nasir-ud-din. The latter was a party to a cross-appeal filed in 
the High Court in 1898. The final decree in the case was that of the 7bh 
of Fehrnarv, 1900. It confirmed the decree as against Nasir-ud-din and 
awarded some further sums as againsb two other defendants. 

Maulvi M nhammad Rahmat-ullaht in reply: — 

The rulins in 6 All. is not contrary to that in 23 All., 13. Again, this 
question was not considered in 6 All. A revival of execution proceedings 
cannot ho said to be the same thing as the revival of an application on 


execution. 

Knox and Gfiffin. The North-Western Bank Company. Limit- 

ed obtained, a decree against four persons — Ali Khan, Kbwaja 
Ghnlam Nasir-ud-din Khan, Mu<^ammat Aghai Begam and Mogal Jan, 
iudcment-dehtors, on the 24th of December, 1897. Hamza Ali Khan died 
and Faiz-ud-din. Aftab Ali and the three remaining origmal debtors have 
been put on the record as his heirs. An appeal was filed to this Court and 
that appeal was decided on the 7th February, 1900. The decree passed by 
the ^uViord nafce Judge of Meerut was to a certain extent modified. Execution 
appears to have been first taken out on the 15th of January, 1898. Peveral 
oth?r applications in execut’on follow'‘d. Oneof these was an application for 
execution made in the court of the District Judge of Delhi on the 8bh of 
JtiIv 1904 This appl cation was made within time, and, as a result, some 

property siHintod in Delhi was atfcaobed as the property of Aghai Begam, 
ipdr.m 0 nt-dohtor. Upon attachment, two persons, Hafiz Khairati and Hafiz 
r44dl ^hmad Husain, objected. The objection filed by them was reject- 
ed on the 1 0 th of March. 1905. They followed up the objection by a 
declaratory suit against the Bank, decree-holder. They also applied for 
an injupcMon. This was granted by the District Judge of D>lhi. and 
under this injunction the sale of the property in suit was stayed until the 
decision of the suit. On the 29bh of Tune. 1907, the Delhi court gave its 
decision in the declaratory suit, and on the 9th of July, 1907, the pleader 
for the Bank, deceo-holdor. put in an application in this Court, stating 
that as the attkehod property has now been released, the Bank will find 
out new property and then apply for execution, and meanwhile the case 
might he shelved, and an order was passed sending it to the record-room. 
On the 14th of April. 1910, Ha»-d* o Prasad, who had in the interim pur- 
chased the decree from tho Bank and had not his name entered on the 
record as decree holder, insfcitut^-d proceedings for attachment and sale of 
certain movai^lo and immovable property said to belong to the judgment 
debtors. Khwaja Ghulam Nasir \id-din Khan and Musammat Aghai 
Begam, judement-dehtors, took ohjectivms. They urged, that as no appli- 
cation had been made by the decree-holder since the 8bb of July, 1904, 
the present application must bo considered as out of time and barred by 

““ (1) (1877) 1. L. F. 1 All. 856, 


848 



T] 


OHUtiAM KASIB-nt)-DIN t). HABDBO PRASAD 8f All. 442 


imtfc^fcion. They also took objeohion thab seoftioa 15 of Aob No IX of 
1908 aould nob he ubilized by bhe (leoree-holrler in ooaapubin^ the porio'l 
of liroibabion. They raided obher objeobions, bub ib is unn 0 O 0 s<;ary bo 
into them so far as the pnsenb appeal is oonoerned. The lower oourb 
held that if the Act of 1877 applied to the oa^e, (11 the decree-holder's 
application for execution made to the court of Delhi and the iniunotion 
which was issued bv that court brought the case w thin article 178 of the 
Limitation Act of 1877, and f2\ as the present application was within 
three years from the date of the final decision of that spit, it was within 
time. If the new Act ^overn«d the case, then the Court held that the pe- 
riod from the Rth of April. 1905, to the 26bh of .Tanuary, 1909, must be 
excluded from computation. In either oa «^0 the present application was 
well within time. The Subordinate Tpdge rejected the ohjootions of the 
judgment-debtors. The judgment-debtors have now come in appeal to this 
Court, and they contend that the application is time-barred and that the 
court was wrong in holding that the injunction issued on the 6th 

of April, 1905. could be utilized bv the decree-holder in saving limitation. 

Wo are of opinion that the application for execution instituted on the 
14bh of April, 1910, may j'ustlv be reckoned as within time. The date of 
the decree sought to be e^rocubed and the time from which the neriod of 
limitation began to run in this case was the 7bh of Fehruarv, 1900. At 
that time Act XV of 1887 was the Act governing limitation of suits and 
applications, and the article applying to the prosant proceeding would be 
article 179 of the second schedule of that Act. No question has ever 
arisen regarding the applioatioD made to the oourb of Delhi on the 8th of 
July, 1904, as being an application which was time-barred. The flow of 
limitation was obstructed by the objection decided on the 3rd of Decem- 
ber, 1904. It is true that that ohjectiou was rejected on the lOth of 
March, 1905. hut the ohjecbi m was followed up by a declaratory suit, also 
the act of Hafiz Khairabi and Hafiz Ahmad Husain. Next in order came 
the injunction which was granted on the 6hh of April, 1905. This was also 
an act of the persons above mentioned and not an act of the decree-holder 
It was not until the 29fch of -Tune, 1907, that the obstruotinus thus caused 
were removed and the period of limitation began to run freely again This 

Court, in BehaH Lai v. fl), under similar cir- 

oumctanoes, held that the article which in such a case applies is arti- 
cle 178 of the second schedule of the Limitation Act, and that the decree- 
holder’s right to apply accrued, when bv the decree the sale of a share of 
two villages ip that case was set aside. ** The present appeal," the learned 

.Tudges went on to '^av, " having been made within three years from that 

dav was therefore within time." Following the precedent therein laid 
down, the present procf^eding instituted on the 14th of April 1910 was 
wpll within three yrars of the 29hh of Tune. 1907. On the Isfc of Taniiarv 
1909. Act N.t TX of 1908 came into force, section 1, clausa 3 of Act 
No. IX of 1908, and it has h^en conbendod that the present case should be 
governed bv article 182 of the first schedule of the Act Even if so it 
appears bo us that the lower court was quite right in holding that seotfon’l5 
of the acn saves the decrec.holder from limitabJon being set im aftaincf u; 

corresponded w^htettn l" 

[442] of the present Act. made provisions for suits only, and the r>r«co f 
Act in computing the period of limitation proscribed for either s^t 
a pplicabions for excc ut on of a decree where execution has been stayed bv 

(1) (1906) I. I;. B.,Q8 All. 651^ 
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igig injunotion, the time of the ooDtinoanoe of the injnnotion shall be oxolnded 
Mab. 96# in favour of the deoree-holder. It will be remembered that in this case, 

an injunction was granted on the 6th of April, 1905, and lasted until the 
26bh of January, 1909. If this period be excluded in computing the 
_ ‘ period of limitation, the present application is well within the time grant* 
84 A. 486=9 ed by article 182 of Act IX of 1908. It was contended that the injunc- 
A. tion issued by the Peibi court simply prohibited the sale of the property 

14 L C, S43, ijy Hafiz Ahmad Husain, that it did not 

stay the execution of the decree altogether. In our opinion there is no 
force in this contention. A decree-holder is not bound to search out and 
to proceed against all property of which his judgment-debtor may stand 
possessed. This would only encourage the setting up of 60 years' claim 
to each property as attached. If he is executing his decree against pro- 
perty which he bona fide believed to be the property of his judgment- 
debtor, be is executing his decree within the meaning of the law. For 
this reason we hold that the application made by the decree-holder is 
not time-barred. It is unnecessary to consider the other pleas taken in 
this appeal, and we dismiss this appeal with costs. 

Appeal dismissed^ 


84 A. 442 (=14 I. C. 589=9 A. L. J. 877). 

REVISIONAIj CIVItj. 

Before Mr, Justioe Karamat Busain and Mr. Justice Ckamier. 


The AijiiAHABAD Bank, Limited, Cawnpohb {Applicant) v. Mubli- 

DHAR AND OTHERS {Oppoute-parties).'^ 

[3rd April, 1912.] 

Act No. Ill of 1907 (Provtnciai Insolve^icy Act), gections 24 and S" — Intolvency— Appli- 
cation by a cTiditoT to have his 7iatnc entered in the schedule of creditors — Right of 
the scheduled creditors to make ohjections-^Revision. 

Oroditor* vrho 9 « name 9 are already in the sohedale prepared under aeotton 24 
of the Proviooial Inaolvenoy Act. 1^07, are oniitled to be heard before the debt 
of a oredikor who oomes in at the last minute under seobion 24 (3j of the Aot is 
entered in the aoheduleu 

The facts of this case were as follows: — 

Harish Chandar and others, proprietors of a shop called Sukh- 
deo Das Lachmi Narain, applied to be adjudicated insolvent, to [443] 
the Judge of the Court of Small Causes, Cawnpore, who was also in- 
vested with powers under Aot III of 1907. The applicants were in due 
course adjudicated insolvent, a receiver was appointed and the 5bh of 
September, 1908, was fixed for the proof of debts by the creditors in 
accordance with the provisions of section 25 of the Act. On proof of such 
claims as were filed, a schedule of creditors was prepared on the 12bh of 
December, 1908, under section 21 of the Act. On the 19bh of November, 
1909, one Murlidhar, the party opposing this application here, applied that 
his name might be entered in the schedule of creditors claiming that his 
debts amounted to Rs. 53,6 1 4-7 -8. On this, the Small Cause Court Judge 
issued notices to the insolvent, the receiver and the other creditors. After 
bearing the objections of the receiver and the other creditors and consider- 
ing the proof filed by Murlidhar, be rejected the application of Murlidhar, 
on the 3rd of September, 1910. Murlidhar appealed against th is order to 

• Civil Revision No. 78 of 1911. 
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the Disfariob Judgs of Gawnporo, In this appeal Murlidhar impleaded only 1S12 
the insolvent and the receiver as respondents and did nob make the other April 8 . 
creditors parties to the appeal. The District Judge refused to hear the — 
objections of the other creditors, set aside the order of the Small Cause Kbt»biONAL 
Court Judge and ordered Murlidhar 's name to bo entered in the schedule ’ 

of creditors. Against this order the Allahabad Bank, Limited, one of the 8i A 442=16 
opposing creditors, applied in revision to the High Court. 

The Hon'bie Dr. ^^undar LaU for the applicant : — 

The lower appellate court was clearly wrong in holding that the 
opposing creditors had no right to be heard. For section 24, clause C3) of 
the Provincial Insolvency Act expressly gives a right of hearing to the 
creditors in opposing an application by a third person that his name might 
be entered in the schedule of creditors. Moreover, the order of the first 
court could not be set aside without making parties every one affected by 
that order. 

Munshi Gokul Prasad (with him Babu Satya Chandra Mukerji)^ for 
the opposite party : — 

The District Judge was perfectly right in setting aside the order of 
the first court, inasmuch as Murlidhar had proved his debts in accordance 
with the provisions of section 26 of the Act. Nor did he act in contraven- 
tion of any provision of law in setting £444] aside that order, because 
the receiver, after his appointment, represented all the creditors whose 
names were entered in the schedule, and there was no need of making the 
creditors parties to the appeal before the District Judge. In fact, the 
creditors had no /ocu3 sianUt to oppose the application of Murlidhar,* who 
also was one of the creditors. The matter was between the petitioning 
creditor and tbe Court, and not between the different creditors. The 
proper course for the opposing creditors was to move the Court under 
section 26 of tbe Provincial Insolvency Act. 

The Hon’bie Dr. Sundar Lai was nob heard in reply. 

Karamat Hosain and Chamier, JJ.— This is an application for re- 
vision ot an order of the District Judge of Cawnpore, setting aside an order 
of the Judge of the Small Cause Court of Cawnpore under the Provincial 
Insolvency Act. Harish Chandar and others applied to the Small Cause 
Court to be declared insolvent. In due course, an order of adjudication 
was made, a receiver was appointed and the 5th of September, 1908, was 
fixed for the proof of their debts by the creditors. A large nurnber of cre- 
ditors put in proofs, and in December, 1908, a schedule was prepared in 
the ordinary way under section 24 of the Act. Nearly a year later, on 
the i9nh of November, 1909, Murlidhar presented a petition to the Court 
praying that his name might be entered in the schedule of creditors. Ha 
put m an affidavit showing that his claim amounted to over Bs. 53,000 The 
court caused notices of the application to bo served on the receiver] and 
the creditors, whose names were already in the schedule and after leiiebhv 
proceedings, which it is unnecessary bo detail, came bo the oonclusicn that 
the proof of the debt was insufficient. It accordingly rejected Murlidhar's 
petition. Murliduar then appealed bo the District Judge making as res 
pendents bo his appeal tbe insolvent and the receiver, but he did not make 
any ol Oho creditors respondents. The District Judge allowed the anneal 
on the ground that the proceedings in the Court of Small Causes held 

upon the petition of Murlidhar, were irregular and contrary to law ' H 

set aside the order of the Judge of the Court of Small Causes and dire ^ 
ed him to bake up tbe petition of Murlidhar again and to dispose of it 
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with reference lio the remarks made in his ^the learned Judge’s judgment. 
This is an application tor revision by the Allahabad Bank, Limited, which 
[44b3 has a claim again^^t the insolvent for over Rs 10,000. It is urged 
on behalf of the Bank that it was entitled to be heard in tne court of the 
District .ludge in support of the order of the Small Cause Court and that 
the learned District Judge's view of the law is incorrect. The learned 
Judge has held that when an application is made, as in this case, under 
section 24, sub-section (3) of the Provincial Insolvency Act, the creditors 
whose names are already in the schedule are not entitled to be heard in 
opposition to the petition ; that the question arising upon such a petition 
is one between the petitioning creditor and the court ; that all other cre- 
ditors must stand aside at that stage, and that if the petition is accepted, 
the other creditors may move the receiver to take action or may them- 
selves take action under section 26 of the Act. 

Section 24, sub-section 3, distinctly provides that when a petition is 
pub in under that sub-section, notices shall be served on the insolvent and 
the other creditors, and that the court shall hear their objections, if any. 
In tbe face of the language of tbe sub-section it is impossible to hold with 
the learned District Judge that the obber creditors were nob entitled bo be 
heard upon the petition of Murlidar, It is unnecessary bo point out how 
deeply they are interested in the matter. The Act evidently contemplates 
that the obber creditors shall bo heard before the debt of a creditor who 
comes in at the last moment is entored in the schedule. In our opinion, 
the Judge of the Small Cause Court was perfectly right in hearing tbe ob- 
jections pub in by the obber creditors. The Judge of the Small Cause Court 
disposed of the petition of Murlidhar on the merits. There has been no 
doci^^ion on the merits in the court of the District Judge. In our opinion 
the District Judge should under the circumstances of the case have caused 
notices of this appeal bo be given to all the creditors and have heard any 
of them who chose to appear, to resist the appeal and the learned Judge 
should, in our opinion, have dispo-^ed of bbo appeal on the merits. Under 
section 46, sub-section 1 of the Insolvency Act, wo set aside the order of 
the District Judge and direct that the appeal bo restored to the ponding 
file of bis court and bo disposed of according to law. Costs in this Court 
will be costs in the cause, and be disposed of by the District Judge.* 

Application allowed. 


34 A. 446 (=9 A. L. J. 5i 0 = 15 I. C. 435). 

[446J APPiOLLATE CIVIL. 

Before Mr. Justice Karamat Uusain and Mr. Justice Chamier. 

Da DIP Singh and others {Defendants) o. Bahadur Rasi {PlainiiJ),^ 

[lObh April, 1912.] 

Martgage Conatuctioyi of docnincnt'^-" Muokhtza " — Act No. JV of 1882 {Trauafev of 

Property Act), sections 58, 100. 

A cloed, tUo basin of a suit for sale an on » mortgage opened with a rooital that 
the executant bad borrowed a sum o! money, lollowod by a promise to pay the 
amount witb interest at 2 per cent, per month witbin a certain time, and then 
provided : '* vtu<ikhizu tialo sun to yuTn-ui-U'OSul upar (fiescription of the abate) 

htig»ynl «iin muqir qatyn ruhetja ithogi.i.„...l}atarik taynat-auk muakhtza- 

i-juidnd ha likhdya." 


• First Appeal No 5 of 1012 from an order of Kanbaya Lai, District Judge of 
Az&mgarh, dated the 18th of Soptombec, 1911. 
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Held that thig deed could not be construed as a mortgage. The word mua- 
khiaa did not necessarily imply a power of * sale, and there w »g nothing else in 
the dead from which an intention to give a power of sale could be inferre-J. 

[Pol ; 1 Pat. L. J. 563=33 i. C. 37; Ref ; 70 I. 0. 34 = 1 Pat, 387 ;] 

The facts of this case were as follows : — 

The plaintiff brought a suit for the recovery of Rs. 563-14-0. due on 
a bond, dated the 3ist) of ^laroh, 1892, executed by one Mogbal Singh in 
favour of Bahadur Ram. Tbe bond provided for the payment of the money 
secured by the end of Jeth, 1301 Fasli, corresponding to June, 1894. 
The defendants denied execution of the bond and said that as the bond 
did not amount to a mortgage, the suit was beyond time, having been 
brought more than 12 years after the money became payable. The Munsif 
held that the bond created only a charge on the propoity and that the 
suit was barred by limitation. The District Judge, on appeal, held that 
the bond created a mortgage, that section 31 of the Limitation Act of 
1908 extended the period of limitation (or mortgages, as well as charges, 
and remanded the suit to tbe first court for decision on its merits. The 
word used in the bond to connote hypothecation was muakhtza, 

Maulvi Muhammad Ishaq^ for the appellants : — 

The only question in this appeal is whether the words used in the 
bond created a simple mortgage as defined in section 58 of the Transfer of 
Property Act, or whether they only amounted to a charge on the property 
specified in the deed. The words generally used in mortgage-deeds are 
rehan, arh mtcslaghraq, makful, kijaiat and the use of the word mu> 2 khiza 
which finds a place in section 100 in the authorized Urdu translation of the 
Transfer of [447J Property Act —to the exclu'iion of any of those words, 
shows that the intention of the parties was to create only a charge on the 
property tor the repayment of the loan ; Kishan Lai y. Gangi Ham (1); 
Gout’s "Law of Transfer " pp. 633, Qhose’s Mortgage, p. 1043; Moit' 
Ham v. y%tai f.2); Qobinda Chundra l al y,I)ioarkaNaih Pal f3); Janardan 
Vishnu Kidkatm v. Anarit Lakskman^het (4). 

Mr. M* L. Agarwata, for tbe respondents : — 

The mere use of the word muakhiza in the deed does not necessarily 
imply that the bond in question was nob a mortgage bond. The intention 
of the parties has to be gathered from the document read as a whole. 
Charge, as defined in section 100 of the Act. includes every burden on pro- 
perty which does not amount to a mortgage as defined in section 58 ; and 
it has to be seen whether the stipulations in the present bond amount to 
a mortgage. The bond provides that the principal and interest due upon 
it shall be charged upon immovable property specifically described therein 
It is nob very easy bo draw a sharp line of demarcation between a mort- 
gage and a charge ; bub the real difference is that the latter is a much 
wider berm than tbe former. A mortgage involves the transfer of an 
interest in ‘specific immovable property’ while a charge does nob neces- 
sarily, and. while by a charge a title is nob transferred and only the 
repayment of the money is secured out of a particular fund, the property 
hypothecated remains charged in the other, with the liability to repay that 
debt; Hoyzuddi ^hetk v. Kali Natk Mookerjee (5). There is another 
distinction bubwecu the two. A bond creating a charge need nob be 
attested by at least two witnesses, ^^hioh is absolutely necessary to create 
a valid mortgage, Tbe deed in question is attested by more than two 


(1) (1S911 1. L. R. 13 All. 28. 

(2) 11689) 1 L. R. 13 Bom. 90. 
(S) (iSOfi) I. L. R. 35 Cal. 837. 


(4) (1008) I. L. R. 32 Bom 386 
(6) (1906) 1. L. R. 3 Cal. 986. 
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witnesses. All the elements necessary to constitute a valid simple mort- 
gage exist in the present case, and as the document created an interest in 
specihc immovable property, there can be no doubt that the intention of 
the parties was to create a simpio mortgage, though the deed does not 
contain any oi those ordinary words connoting hypothecation. 

84 A, 446=9 L^4bJ Maulvi i^tihammcid Ithaqt wa^ heaid in reply. 

A. L. J. fifiO Kahamax Husain and CHAMit-B, JJ.: — 'X his appeal arises out of a 

=J5 L C* 436. i^rought by the respondent tor the recovery of Ks. 552 odd by the sale 

ot a share in a village. The suit is based upon a document, dated the 3ist 
of March, ld9i, which, according to the redponuent, elleoted a mortgage of 
the share, but which according to the appellants etleoted only a charge on 
the share. If there was a mortgage the suit is maintainable, and the order 
or the lower appellate court remanding the suit lor trial on the merits is 
conect. 11 there was only a charge, the suit is barred by limitation, as was 
held by the court of hrst instance, and this appeal must be allowed. 

The deed opens with a recital that the executant has borrowed Bs. 991 ; 
then loiiows a promise by him to pay tnat amount with interest at the 
rate of 2 per cent, per mensem wituiu a certain time, and after that there 
are the loilowing words : — 

Altmkhtza usi o »ud lu ijuni'id-uasui upur Cdesociption of tho sharej hagiyat min 

raheya lihaea <umaasu/c muuA/iua-i- 

jataad ka itknaya. 

11 it is a mortgage at all, it is a simple mortgage. In order that there 
may be a simple mortgage, tiiere must be a transfer of an interest in 
speoiUo immoveable property, a personal undeitakiug by tne mortgagor 
to pay the moitgage money, and an agieemeut, expiess or implied, tiiat 
in tho event ol tiie mortgagor lulling to pay accuiUiug to his oontiaot, the 
mortgagee shall have a iignt to cause tuo mortgaged property to be sold. 
The second roquiroment is satisUed. There is no express transfer ot an 
intbibbt m property, and thete is no express agreement chat in case of 
deiauit Che mortgagee may bring the property to sale. liuG in a simple 
mortgage the interest transleired is the right to have the property sold, 
and tms need not nocossaruy ho x^rovided for lu the deed in so many words; 
it may be inlerrecl Irom tho language used and where such an ugioement 
can he inlerred, the hrst and third requuenients are satished. We are 
asKed to infer such an agreoineuD from the use oi Che word muakhiza. it 
is conceded that this is not a word commonly employed to denote a 
Simple mortgage. The words oommunly used are k*JaM and 

muMgkruQy and their grammatical variations. Tho root meaning of 
rnuu^kUtza is “taking,” and the word is generally used in the sense of taking 
L44»J satisfacCiou or calling to account. Thus muaktiizaUar is a man 
who IS responsible or called to account. There is uotniug in the word 
which ueoessaniy implies taking and selling. Tor what it may be worth 
we note that the word muukfkiza is used lu the authorized tiauslacion of 
section iOU ol the Trauaioi ol Property Act lor the word ciiu.rge in the 
original. The words ordinarily used to denote a mortgage were well 
known in lti9i, when the dead m question was executed. Tne word 

does not neoessariiy imply a power ol sale, and there is nothing else 
in the deed from which an micntiun to give a power ol sale can he inleired. 
We are unable to hoid Chat tne eccd oouieircd upon the creditor a power 
to bring the piopeiiy to sale. In cui opinion tho dcta is not a moitgag®* 
We allow the ui pcai, set atide tho dcciee ol thu lower appellate court and 
restore the utcieo ol the hist court. Thu appellants must pay the respon- 
dent s costs m all the three courts. 

. Appeal decreed* 
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REVISIONAHi CRIMINAL. 


1912 

AFBllj 11. 


Before Mr. Justice Sir George Knox. 

Emperor v. Thakdr Pande.* 

[11th April. 1912 ] 

Criminal Procedure Code, tections 107, 145 — Security to keep the peace-^Ditpute con^ 
cerning land Itkely to lead to a breach of the peace — Procedure. 

Where there exists a dispute reUting to immovable property whioh is likely 
to lead to a breach of the peace, the magistrate concerned is not necessarily 
bound to proceed under section 145, but o*n take aotion^and this may some-* 
times be the better course — equally under section 107 of the C?de of Criminal 
Procedure. Sheoraj Roy v. Chatter Roy (1) and Emperor v. Ram Baran Singh 
followed. Mahadeo Kunwar v. Rt'su l3) distinguished. Singh v. 

Bhoju Ohoee (4) not followed. 


HBVlBlOKAlj 

Obi Ml NAD. 


84 A. 449= 
i5 I. C. 798= 
18 Op L. j. 
626=9 A. L. 
J. 682. 


A magistrate of the 6rst class found after taking evidence that there 
existed between two parties a serious dispute relating to certain immovable 
property which was likely to give rise to a breach of the peace. Ha also 
came to the 000010*^100 that one party was attempting on their own 
authority to set aside a possession of long standing. The Magistrate, 
however, did not take action [4S0] under section 145 of the Criminal 
Procedure Code, but. under section 107. bound over the party which he 
considered to be in the wrong to keep the peace. Against this order an 
application for revision was made to the High Court. 


Mr. Ahmad Kareem, for the applicant. 

The Assistant Government Advocate (Mr. B. Malcomson) for the 
Crown. 

Knox, J. — A magistrate of the first class, after taking evidence, came 
to the conclusion that there was great probability of a breach of the peace. 

There is apparently between the parties a dispute relating to immov- 
able property, and according to the Magistrate one party is trying to set 
aside a possession of long standing on their own authority, with the result, 
the learned Magistrate says, that a great riot will take place in pargana 
Duaba; he accordingly bound down the petitioners before me and required 
that they should give security for keeping the peace for one year. 


I am a^^ked to interfere with this order on the ground that the dispute 
being a dispute in regard to immovable property, the Magistrate should 
not have acted under seo‘:ion 107, and in support of this contention I am 
referred to the case of Maha leo Kanwar v. In that case an order 

had been passed under section 147 of the Coda of Criminal Procedure, 
without anv of the procedure pra^icribed by section 145 be'ng adopted^ 
and that order was sot aside as an order passed without jurisdiction. The 
learned counsel relies upon certain dicta contained in the judgment, in 
which it was laid down that where a report was made by the police that 
a dispute likely to cause a breach of the peace existed between the parties 
concerned regarding certain land, the Magistrate should have proceeded 
in the manner prescribed in section 145 and not under section 107, but 
tbe learned Judge has bean careful to add that " it was not necessary to 
decide, for the purpo*:0s of this ca^Q, whether the fact of the Magistrate 


• nritniaal Rovisioa No, fiO of 1912. from an 
Ghazipar. <latod the 28cd of Deoember, 1911. 

(1) (1905^1. L. B. 32 Cal. 966. (3) 

(2) (1906) I. I,. R. 28 All. 406. (4) 


order of Bri Lai, Sensione Judge of 

(1903) I. L. R. 25 All. 637. 

(1907) I. I,. R. 35 Oal. 117. 
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1919 having been informed thah a di«?pabe oxi^^fjed in regard to land, ousted his 
ApuiIj IL jurisdiotiou to tike proceedings under seobion 107.** 
vT^VAn ^ referred to the ca^e Balajit Smgh v. Bhv7i Gkose (l). The 

g1»m/nad. ioamei Tudges in that case held that, as the language of seobion 145 
— ^ * was mandatory and fcha't of section 107 contained [451] words which 

34 A. 449= were discretionary, the order passed under section 107 of the Code of 

Criminal Procelnre when there was a dispute relating to land was an 
526=^9 A. L order which should he set aside. I find, however, in the case of Sh^foraj 
4 . 982. ' Bov V. Cfiatter Rog (2\ the learned Judges of the same High Court held 

that, where a dispute rf*lating to possession of land is likely to cause a 
breach of the peace, a magi^^trato has a discretion to proceed either under 
section 107 or under •sections 144 and 145 of the Criminal Procedure Code. 

In Rmperor v. Raw Baran Singh (3) a learned Judge of this Court 
held that a magistrate under similar circumstances might legally take 
action under section 107 of the Code of Criminal Procedure. With that 
view T entirely concur. 

It is a matter of experience that oases coming under section 145 are, as 
a rule, cases long drawn out, and in tho interval it is more than probable 
that owing to the hot blood excited over the matter a breach of the peace 
might occur. The magistrate often does well to take action under sec- 
tion 107. It is open to the petitioners in the present case bo move the 
magistrate having jurisdiction to take action un3er seobion 145 if they 
make out a proper case. I have no doubt that tho magistrate will take the 
necessary step«^. 

I find no cause for interference and dismiss the applioation. 

Application dismissed. 


34 A. 4'’! (=13 f'r. L. J. 679=9 A. L. J. 696=13 I. C. 99l). 

REVISIONAb CRIMINAIi. 

Before Mr. Justice Sir George Knox. 

Emperor v. G.a.nga.* 

(13bh April, 1912.] 

Criininnl PmcMure CM(*. auction \'JT—Juri»,Uctioii— Effect o/ place of commia$io*i of 
offence cenainn io he British territory 

An ofTenoo coTimitte*! la March, I9i0. at a place which was than pert 
of tho Riib<?oq'i“QM v OQO of the per-^ooq alleged to have taken 

p;vrt In th<^ commM^ion of fl\ioh oflenoe wa^ arre^fed in Bengal nnd f?ent to 
Vir?, »piir. where he w oomnriifctcd hy th" folnt M ^gietrato to take hia trial 
before tho ^^oiirt of So^^icn To the mexnwhlle t e plioe where tho ofl*’noe was 
co'-nmittod had ceased to he Britiah torritorv. field that this fact did not oust 
tho iiirifidiotion of either the Magistrate or tho Diatriob Judge of Mirz *pur. 

An offenoo was committed on the iRth of March, 1910, at a 
place which wa^ then within the jurisdiction of the courts of the 
[452] Mirzapur di’-'fcrict, and two per^^^ons were tried and convicted in res- 
poct bberoof. A man of the name of Ganga, ^aid to have been concerned 
in the «ia’no ofTonce. ahccnnded. He was after some months arrested in 
Bengal, transferred to Mirzapur, and there charged before the Toint Magis- 
trate. who committed him to the Court of SoRsion. The Ses sions Judg e 

“ (Trim'O 1.1 R^svision No. 140 of 1012 bv tho Tjcea' Govornment from an order of 
W. B. G Moir. So>=iioas Tadgo of Mirsapur, dated tho 15tb of January, 1912. 

(1) (1907) I. D. R. 35 Gal. 117. (31 (1906) I. L. B. 28 All. 406. 

(2) (1905) I. L. R. 32 Cal. 966, 
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referred the question of jurisdiobion to the High Courb, being of opinion 
that, ina^muob as the soene oi the orime bad since the 18bh of March been 
transferred to the State of Benares and bad ceased to be British territory, 
ha bad no jurisdiction to accept the commitment. 

The Government Advocate (Mr. 4. E. Byves)t for the Crown. 

Tlie accused was not represented. 

Knox, J. — The attention of the Court has been called by the learned 
GovornLaunt Advocate bo the case of Kmg-Emperor v. Ganga, charged with 
an ofienoe under section 392, read with section 75 of the Indian Penal 
Code. 

The otience is said to have been committed on the 18bh of March. 
1910. Two men have already been convicted as having L.*oen concerned in 
the oflenoe. Ganga was said at the time to have absconded and the case 
proceeded without his appearance in court. 

So far as I can learn from the papers which have accompanied the 
record, be was arrested vs*jhia the Bmgal Presidency as being a person 
without auy ostensible means of livelihood. He found his way to prison 
at Mvmensingh. From this prison he was sent for, it does not appear by 
what authority, and produced before the Joint Magistrate of Mirzapur. 
The Joint Magistrate inquired into the case falling under section 392 of the 
Indian Penal Code. The inquiry began on the 6th of November, 19 1 1, 
and ended in the committal to the Court of Session for trial on the 4tb of 
December, 1911. 

Tbe Sessions Judge of Mirzapur, bolding that the Joint Magistrate 
bad no jurisdiction to loquira into the case, and that his court had no 
jurisdict on to try the case, directed that Ganga be returned to the custody 
of tbe District Magistrate and treated for the purpose of this charge as a 
prisoner of the Benares state in custody in British territory. It is with this 
order that the loaroeJ Government Advocate a^ks this Court to interfere. 

[453] The attention of the learned Judge was directed to the case of 
Mahab r v. King-Emperor (1), also to the ca^e of Bam Prasad (2), and 
lastly, to the ta-e of King- Emperor v. La> hmt (3). 

In all these cases thisCouit held that the British Court bad jurisdic- 
tion to try tbe several cases coooarned. Tbe learned Judge, however, 
considered that those oases could be distinguiv.hed from the present on tbe 
ground that tbe cases above cited related to persons who bad been com- 
mitted to the Court of Session before the 1st of April, 1911, the date on 
which certain parganas of the district of Mirzapur were constiiuted a state 
and granted to the Raja of Benares. He doubts their force as precedents 
in the present case, where the accused was not arrested until the 8th of 
October, 1911, Rod the case was nob instituted against him until same 
date. Section 177 of the Code of Criminal Procedure of 1898 enacts that 
every offence shall ordinarily be inquired into and tried by a court within 
the local limits of whose jurisdiction it was committed. The sections 
which follow, 178- 1 89, do nob take the present ca«e out of section 177, 
At the time when tbe offence was committed by Ganga, it was an offence 
committed “ within the local lioaits” of the jurisdiction of the Magistrate 
of the district of Mirzapur ; and as a necessary result upon the arrest 
the case would, in the ordinary course, have been committed to the 
Court of Session at Mirzapur. lb matters little to what place the offender 


1913 

APBiL 19* 

BBVlBlONil, 

OBIMINAI.. 

88 A. 451=- 
18 Cr L J. 
(78=9 A. L. 
J. 696=15 I* 
C. 601. 


(1» iioii) 1. L u. 93 All. 578. t» e Sasaioas Judge of Mirzapur. tothis 

(2) .1912 9 A T>. J. 61 Court. 

(8) Befeteaoe No. 33S of 1911, made by 
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betakes himseU after he has committed the crime. To take an ordinary 
instanoe, an accused commits an offence within the jurisdiction of the 
Discrioo Magistrate of Mirzapur, he absconds* remains in hiding for a year 
or more, passes through seveial districts in the course of his ffight and is 
eventually arrested for that offence within the district— say, of the 
24- Pergunahs. Upon his arrest he is, as a matter of course, upon proper 
request made, transferred to the court of Mirzapur, his case investigated 
tnero, and if it is committed to the Court of Session that court proceed to 
try and pronounce judgment m the case. No question can arise as to 

jurisdiction. 

In the present case the offence was an offence against British Indian 
law committed by Ganga at a time when he was a Briti-^h Indian subject 
at a place which, at the time when the crime was [4543 commitfeed, was 
within the local jurisdiction of the Mirzapur courts, it has never been 
said that Ganga has at any time, since he committed the crime, oea'^ed 
to be a British Indian subject So far as the record goes, he has apparently 
since the crime resided in British territory up to the time ho was 
produced before the courts of Mirzapur. The mere accident that from 
the 1st of April, 191 1, the spot where he committed the crime has ceased 
to be British territory appears to me quite irrelevant. 

Wheaton in his Elements of Intemational Law says: — “The judicial 
power of eveiy independent state extends to the punishment of all offences 
against the municipal laws of the state by whomsoever committed within 
the territory also to the punishment of all such offences by its subjects 
wheresoever committed ” (Edition 18S6. p. 179). To the same effect is 
Philiimore’s International Law, 3rd Edition, Vol. I. p. 2I6. According to 
Mr. Mtiyne in his Criminal Law, 3 El., p. 956, “ the jurisdiction of the 
mo/usstl courts depends upon the offence having been committed within 
their local limits,’ See Bursee Mahayatto v. Vtntbundo Pairo (1). 

To hold otherwise would lead, it seems to mo, to endless com- 
phoabions and might result in very serious miscarriages of justice. 

So far as the present case is concerned, the jurisdiction of the 
MiiZipur courts which may be said to haV'i cornmenoed with the commis- 
sion ot the offence has neither been suspended nor unbroken. 

I, thfcroforo, set aside, the order of the learned Sessions Judge of 
Mitzapur, and direct him to try at an early date the prisoner Gunga, who 
has been committed to him, for the ofTence for which be was committed. 

Order set a^ide. 


34 A. 495 ( = 16 C. W. N. 889=10 A. L. J . 364=16 I C. 197=16 C. L. J. 613=1^®®”“' 

L. R. i 056 = 3 j 1 . A. 156=23 M L. J. 210 -1912 M. W. N. 976 .) 

[455] PRIVY COUNCIL. 


Sajjad Husain and another (PZa»ntt/fs) u. Wazir Ali Khan and 

OTHERS {Defendants)* 

[8bh, 9bb and 10th May and I3bb June, 1912] 

[Qn appeal from the Court of the Judicial Commissioner of Oudh* of 

Ducknow ) 

par Breewtion of deed depriving h r^e f of neorly iH her pr 

liurden ofprof—R qaieitee t > be prove i^'^onru-^-.-nt ftnhn/^ on i.icts that burden 

recent Lord SHAW. S B JOHN EDaK, aad Me. wiiiiiu .^Ll. 

U) (1832) 1. U R. T Gal. 623. 
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Tinri not been 5ticharge<Z— Fir«:< court' e decition ot» that point aj firmed by appellate 
courl^FtUtiing sufjtcient io dtspoae of ca$e. 

A p:ird peparated from her bunband, unabla toreador write, 

and wiihout ludepeodeot leff>l advioe. created an e*^dowment of prautioalls bet 
whole property by a deed of wbiob ebe appoiuted the HppO'laQtfl plaiotiSs) 
tru-^teeA. In a suit for a deolaratioo that the property was wuqt and lor possea- 
flioQ of it, 

field that, na they relied upon the deed, the onus waa on the appeUante to 
show that the nature and edeot of it bad, at the time of its exeoution, been 
expltin'id to iod underittood by the exeoatant. 

S^>i»nbcift Koeri v Jago Bibi U) followed. 

Upon the que^stion whether that onus had been dtaobarged, the appellate 
court in In livt affirtned the deoiaian of the first court to 'he effect that it had 
no : bu*. nevertheless allowed an appeal to His Majesty in Couuotl under 
ReobioQ 59fi of the Civil Procedure Code iXIV of on the ground that the 

judgment of tbe lower Court had nob been wholly affirmed. 

Held that the findings of tbe Courts below amounted to concurrent findings 
of fact which could nob l e disturbed on appeal, and there being no *‘6ub8tantial 
question of law" tbe appeal must be dismissed. Karuppanan Servai v. Srtni- 
vcisuu Cheitt t2) followed, 

rpardanashin lady— Onus of proof ; Fol. 36 All. 81 : 6i I. O 559=43 All. 526=15 Tj. 
W 1 IP. C.) ; Rtf 66 1. C. 694=25 C. W. N. 942=34 C L J. 333 : 68 1. C 577 
=34 C. L J. biy—2*i C. W. N. 177 ; 69 I. C. 476=81 G. L. J. 508 ; Rel. 78 I. C. 
imO=22 A. Tj. J. 205=46 All. 3i0.3 

Appeal* from a judgment and decree (27th March 1907) of the Court 
of the Judicial Commissioner of Oudb, which varied a dooiee (30th March 
1906) of the Subordinate Judge of Liucknow, by which the appellants’ 
suit was wholly dismissed. 

The suit was brought to obtain a declaration that the property specifi- 
ed in three deeds, dated respectively the 4th of December, 1886, the 7th 
of March, l898, and the 13tih of November, 1902, was waqf (endowed 
property), aud ior separate possession of all the properties as against the 
first defendant, Nawab Abid Husain Khan, or in the alternative, joint 
possession of the properties with him. The plaintifis’ claim was dismissed 
by the Sui ordinate judge, but the Court of the Judicial Commissioner, on 
appeal, while affirming the decree as regarded the deed of tbe 13th [456] 
of November, 1902 reversed it with re pect to the property included in 
tbe deeds of the 4th of December, 1886, and tbe 7th of March, 1898. The 
plaintiffs obtained iu India leave to appeal to His Majesty in Council 
against that portion of tbe judgment and decree of the Appellate Court 
which affirmed tbe decree of the Subordinate Judge. The present appeal 
therefore related only to the portion of tbe case with which the deed of 
the l3bh of November, 1902, was conoerned. 

The facts, shortly stated, were tl at the deed of the 4th of December, 
I88d, was a waqf-nama, or deed of endowment, winch was executed by 
one Madad AU and dedicated the properties mentioned therein for the 
maintenaoce of a tomb erected by him in the city of Lucknow, and for 
other purposes. He appointed two ladies, Sardar Begam and Mehrii Begam, 
bru«5t6es of the properties, giving them power to nominate their successors. 
Sardar Begam died in December, 1889, and Mehdi Begam continued to 
manage tbo property alone. On the 7th of March, 1898, Mehdi Begam 
executed a deed by which she added property to tbe endowment, and ap- 
pointed Mirza Sajjad Husam, tbe first plaintiff, and Nawab Abid Husain 
Khan, the first defendant, to be trustees of the whole of the endowed 

prop erty. 

( 1 ) (1902) I. li. R. 39 Cal- 749 ; L. B. 

29 I. A. 127. 29 
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On the 13bh of November, 1902, Mohdi Begam exeoutied another deed 
by which she added other property of the value of about R^. 43.000 to that 
already endowed, and appointed herself Mirza Sajjad Husain and Nawab 
Wazir Ah Kban, and the second defendant Basti Begam to be the trus- 
tees. 

iMehdi Begam died in February, 1903, and Nawab Abid Husain Khan 

sueceeded. as bUe brother and heir of the deojased, in obtaining possession 

from the Retfeaue Court o^ all her property. On the 27bh of April, 1904, 

Umrao Mirz«, the second plaintiff, was appointed a trustee of the endowed 

property by Basti Begam, the second defendant, who retired from the 
trust. 

The main defence to the suit was contained in the written statement 

of the first def-mdant. and so far as it related to the deel of the iSch of 

November, 1902, was to the etfaot that that deed was not executed by 

Mehdi B igam ; an 1 that she wa=, at the time of the alleged execution by 

her, infirm and incapable of understanding it, and that she bad no inde- 
pendt^nt advio-». 

[437] As to that the Subordinate Judge said — 

•■^Thefe 19 OQ this record oo ev.dea ■« except that of B .ba Saiig Ram, and it ia not 
apeoifio Aod oonneoted with the tc^inaaotioa m question, that Mehdi Big^m took inde- 
peudent ^Iv.ce bef^ore she exooutffd the deed of November, l‘iOi The evidence of 

Mdthaci Pr.sAd i^nd of the of.ers who were present at the registtAtioQ of the docu- 
ment aUof.airf «hoftof the required standard. It does not satisfy me that Mehdi 

at the time it^ efieots upon her rights as owner of the property oompciaad m the deel. 

‘AUhough on the whole there is no auffioient ground for holding that Mohdi 
Begam ^id not execute the document, the original of exhibit No. 3. ita intelligent exe- 

“2 ■“y opinion the document is not such as should 

be given efleot to Proof of a more formal exeoufeioo by an illoterate oarda-nashin In 
favour of bee mukhtar is wholly lasuffioiont.” ^ iiiocerate parua naanin in 

T-* Judicial Commissioner (Mr. E. Chamieb, 

Fust Additional Judical Commissioner, and Ma. J. SanDh-RS. Seoond 
Aadibioaal Judicial Oommissioner) ^^aid • 

b;;.?.?..™;,” ;.r.f Mirfss'ir “• 

rs:; Si" 

have bean to atrip her of almoit all h^r prooerbv fnr ,f i.^#. uA v>miu, appoi* 

movable property not shown to be of anv great valun ft.r> i ^ *2 posse-sion of 

brought h.r m la%. thuo rts 40 pur moo«ofu Th, d..! 1 “ 

where -bo lived wHh bor brother bat at the liausa n « nnA 
who relies upon the deed mast prove that she uudoMinnl . ‘^■'■oumstanoea *°y 
and probably also that she h id iudapeudent advice. ' * ^ effect upon her poei 

And after discussing the ovideuce. tbojudgment concluded thus 

“The le-vrued ploadec for the plaintiffs frauUK- j .u . , , . • 

the or.a ov.de ce alone to h dd that Meh ii ask U9 on 

relied ou whfct ho o-klled the cuouiustautir,! ovidonce llo i**!? 

had proved uerse £ capable ul maa .g.ng the Tq ars of the fnTh^ 

pointed out that it was admitted th*t siio bad oxacated fh^**'* many years and 
was not suggested that she had not unuersiood^r u 
each othor.lao dealt with a small portm^o^her proper.l ^ 

oally the whole of iu. VVe know uothinK of the other disposed of pr- 

u> tb© BoHaiu, and it is impo,9iU4e toaavK.,.„ 


the 


xtuuaii U) luuo 4Au,(aui, uuu lu ih impo^siu^e to 3av bow j x u«- K,/ the 

hrst plaint Q Ahoio is a provision in the ueod of n was done for y^ ^ 

plaiutill and sucoud dofvudaut are autuonz^d to ann K^f this 

power IS withheld from ttio hrst dolaudaat. thouah he^dLi^^ auooassors. but 

-It has not b.en proved that wnen Mehdi H ! ^^othor of the Begam. 

ahe uPdur.tood as prov,.,ou. or efloot upoa hur mfer^t,” iCl.a ol !««’ 


ll; Ubyd) i. L. R. Al Cal. ia5: L. n ^ ^ 
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was revocable and ebe may well have underetood tbab the deed of 1902 aleo was re- 
vocable, aod it ia impoaaible to aay whether ahe would have executed it had ahe koowD 
that ahe waa atcippmg Uecself irrevocably of practically the whole of her ptope ty. 

'*For the above reaaoDs I would coDdrm the decree of the Court below as regards 
the waqf-naina of . oveinber, 


Leave to appeal from the above deoi^ioD to His Majesty in Counoil 
vyas given by the Court ol the Judicial Comcnissioner (Mr. L. G. Evans, 
First Additional Judicial Commissioner, and Mr H. D. Griffin, Second 
Additional Judioial Commissioner) on the ground "'that the decision of the 
Court below was not wholly affirmed by this Court, although the appli- 
cants only propose to appeal against that portion of the judgment which 
affirms the deoi'^ion of the Court below.” 

On this appeal — 

Sir Brie litchards, K. 0., and Foss for the appellants contended that 
the Court of the Judicial Commissioner had wrongly held that the intelli- 
gent and proper execution of the deed of I3bh November, 1902, by Mehdi 
Beg^tm bad not been p'^oved by tbo appellants, and that the deed was 
consequently invalid; and it was submitted that in the absence of any re- 
butting evidence on the part of the respondent, the evidence given by the 
appellants was sufficient to prove their case. Under the circumstances 
V7ith regard to the position of the lady the onus was on the respondent to 
impeach the deed. Reference was made to Suleman Kadr v. Mekdi 
Brgiim Surreya Baku (i ; fa^'o rdeen Tewarry v. Nawab Syed Alt Hossein 
Khan (2); A^hyar Ah v. Dc'roos Banoo B‘>gum (3); Sudi-ykt Lai v. Mussa- 
mut tyh'^obarat Koer (4); Mahomed Buksh Khan v. Hosseint Bibi (5) ; 
Bakim Muhammad Ikram-ud-dtn v, Najtbun (6); and Shambati Koeri v. 
Jago Btbt (7). 

The boding of the Judioial Commissioner’s Court was not a 6nding of 
fact, but a mere statement that the onus had not been discharged, and 
the onus had been placed on the wrong party. 

t4j93 De Gruy theft K. C. and < owell for the respondent Basti Begam 
contended that the onus was on the appellants and they had failed to 
di'^oharge it. The case was in the nature of an action in ejectment 
in which the plaintiff had to prove his title. No case decided on (acts 
could be an authority on another ca^e on facts : each case muit be 
decided on its own facts. Reference was made to London Joint i>tock 
Bank v- Simmon. 18), where the argument of Sir H. Davey to that effect 
was accepted by Lord Llalsbury, L. C. and to Shambati Kor.rt v. Jago Bibi 
(9), where it was laid down, following the case of Sudtst Lai v, bheo' arat 
Koer (4), that in the matter of deeds executed by parda-na^hin ladies it is 
requisite that those who rely upon them should satisfy the Court that they 
had been explained to and understood by those who execute them. Tha 
appellants were htre relying on the deed, and the onus was on them. The 
question whether the Court was satisfied was a pure question of fact 
namely, wbotbor on the evidence given the party on whom the onus lay 
bad discharged it or not. There was no evidence to show that the deed of 
1902 was road out and explained to Mehdi Begam, and she had no inde- 
pendenb legal advice ht fore executing it, and yet the deed purported 

(l) iJsyS) I. tj H. 21 Cal 136; L. R. 20 (fii (1>98) 1. H. 20 All 447 - R ‘Jj 
I. A 144. I. A 137. . xj. XV. j 


(•2) ll'Tl) L. B, 1 I. A. 192 (204). 

(3» 11977) 1. L. R. 3 Lai. Bi4 (329). 

(4) lias ) I Tj. K. 7 Cal 245 (250); U. 
B. B I. A. 89 (43). 

16) lltt^B) I I-. R. 15 Cal 691 (694. 698, 
690); L. R. 15 1. A. 81 (83, 86, 90.) 


I. A ' 29 

(Sj ( -892) L. h. A. C. 201 (203 20S 1 
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to get rid of her whole property. There were, on the other hand, con- 
current findings of fact that she did not understand the provisions of the 
deed, nor its effect upon her interests. The rule as not disturbing the 
concurrt'nt findings of fact of the Courts below should be applied in this 
case. Beferenoe was made to Ram Anugra Narain S^ingh v. Chowdhry 
llanuman Sah^i [V), Karuppanan iServai V. Srirtivosa-H (2) and 

Allen V. Queb'^c Warehou e Company (3), It was not necessary that the 
appellate Court should affirm the decision of the first Court on every quest- 
ion of fact, and there was no “substantial question of law" within the 
meaning of section 69fi of the Civil Procedure Code, 1882, 

Sir E'le Richardst K,C. in reply conteuded^tbat there had been an error 
in the way the facts had been dealt with by the first Court. [460] The 
Subordinate Judge ought bo have considered the conduct of Mehdi Begam 
iu relation to toe trust created, and not having done so he bad mtsdireot- 
' ed himself. In saying that the sole question was as to the execution of 
the deed the Court bad also cQisdirect»id itself. The point of law here was 
that in considering the question of Mehdi Bogam's understanding a docu- 
ment which she executed, the position, ability, knowledge and habits of 
the lady were nob taken into consideration as should have been done. 
Reference was made to Afahomc<^ Buksh Khan v. Hosseini Uibi C4) where 
the result of all the cases was summed up. 

1912, Juno, l^th : —The judgment of their Lordships was delivered 
by Lord Shaw : — 

This is an appeal from a judgment and decree of the Court of the 
Judicial Commissioner of Oudb, dated the 27bh M^roh, 1907, modifying a 
decree of the Subordinate Judge of Lucknow, dated the 30bh March, 1906, 
The suit was brought on the Isb April, 1905. 

It prayed for a declaration that all the property comprised in three 
deeds ol endowincDb was waqf, that is to say, was endowed property, and 
the plaintiffs (the present appellants) as trustees under bhe^e deeds prayed 
for possession. The oUim in chorb was, as stated, a “ claim for possession 
of waqf prop'irby by right of brusfeoo^hip.” 

The claim of the appellants was dismissed by the Subordinate Judge 
in its entirety. Upon appeal, the appellate Couit upheld this decree with 
respect to the property comprised iu ouo of the three deeds of endowment, 
v\3., that of the I3r.h o^ Nuvomhor, 1902 and reversed it with respect to 
the property included in the other two doeils. That is to say, the endow- 
ments under tbe'^^e two deeds were held good. 

The only que-bion raised in the present appeal has reference to the 
la^t endowmonb. viz , that oon^bibnted by the deed of 1902. The preced- 
ing deeds, one dated m 1886 and one in 1898, were somewhat limited in 
their character, and bl e defendants' contention under which these deeds 
wore attacked is nob now further insisted on. 

Mnny years ago a tO’ub, or. more properly speaking— as their Lord- 
ships are informed — a mau'^oleum, was elected in the city of Lucknow by 
one Madad AU, now dcail ; and in 1886 he made a waqf of certain pro- 
perty for the upkeep of the mausoleum and the [461J perforroanoe of 
religious observances in conneebion therewith. By the deed of endow- 
ment, Mohdi B gam was appointed one of two trustees, and upon the 
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death of her oo'tru^fied in 1899 she oonbinued to manage the property 1912 
alone. In March, 1838, she exeoutoJ a dooument whereby she purported MAT 8, 9, 10. 
to add to the eadowmeat, and she appointed the hrst plaintiff and her Jumb 13. 
brother, the first defendant, to be trustees of the original and added pro- psivT 

party. There appears to be no doubt that Mahdi Began was much OOONOiii. 

interested in the mausoleum and in its endowment, its upkeep and its 

services. She died on the 4th of February, 1903, having on the previous 8* A. 456=16 

13th day of November executed another deed — that with regard to which £=‘10^ 

the parties are now in contention. 864=lo 1*0* 

Mehdi Begam was a parda-na^hin woman; she was separated from 197=10 C L*. 
her busban<); she was unable to read or write, and she was possessed at ®18=li 
the data of the deed which is questioned of a fortune of about R-. 50,000. io3?=39*i^ 
It is not disputed that in the ordinary case of a deed granted by a parda- i56=23 M L 
nashin lady, it re-^ts upon those founding upon the docui-ueut to establish J. 210=1912* 
that she understood its effect and that the deed was intelligently and pro- 9^6* 

perly executed by her. 

The waqf is undoubtedly of a comprehensive character. It proceeds 
upon the following narrative : — 

“Where this world is ua^t&ble aad do reliance oan be placed on this borrowed 
life, and after daatb there reinaiQ'* no tc<ioo ei'.ber of soul or h dy, ami whosoever has 
oome to this world ftona non exi:^toaoe will bo complocoly aaniitilabe I ooe d^y accord- 
ing ti the proverb ‘all iha; lies over it is mortal”; bat through goo i and charitable 
deeds, or from one's male is<%ao. if he i.-t good and obedient, the ointinu^noe or one's 
name is possible. I, the deolaraot, have no issue oi any kicd fiom whom 1 may hope 
for theenduemoe of my name, consequently it seems proper to mcltne myself to the 
performance of good deed^." 

The deed thereupon proceeds to endow; — 

** With possession in the Dime of the undermentioned places in ray lifetime in 
oonneotioQ with tbe/^'U.^(| and for its inaintenanco. stability, and expenses, and also 
for sending people to ICarbal* and other holy places, as detailed telow my personal, 
movable and immovable property, as specified hereatter, valued at l\b. 60 OOJ.’* 

She constituted herself as m^Uanalli, that is, as the manager of the 
religious endowment, and she appointed her brother and her general agent 
as trustees. Among the succeeding clauses the following appears to be 
important : — 

“That the trustees shall in my lifetime, as well aa after my death, continue 
to manage tbe undermentioned things iust like myself and the c.irrying out of 
[462j the undernieotioced things and of tbe above conuitiocs shall also bo binding 
and inoumbout on me. as it is incumbent according to the Inianaa law. And for my 
livelihood my tuasika and pension are sufficient.” 

That pension amounted, as is admitted, to somewhere under Rs. 40 
per month. Power is given for collection of the income of all property 
conveyed, such oolUction lo vest only in the general agent, who was one 
of the trustees. 

The document may be described shortly as an inter vivos conveyance 
taking effect de presenti and stripping tbe lady of all her possessions, ex- 
cept to the extent of the reservation made to herself of her pension of 
Rs. 40 per mouth. It appears to their Lordships that the deed accorUing- 
ly is of a character justifying a strict and careful application of the rule 
operating for the protection of parJa-nashtn women and dtmandiug affirm- 
ative proof on the subject of their intelligent understanding and execu- 
tion of deeds attributed to them. This view is strengthened by the marked 
contra^^t which exists between this document of 1902 and tue previous 
dted of endowment of 1898, which was limited in its scope, was purely 
testamentary, and expressly reserved powers of management of ah the 
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affairs of the endowed property to the lady herself, with power of amending 
and cancelling the endowment. 

“ AocordiDg to I ho principloi^ which have always guided the Courts in dealing 
with Pales or gifts made by ladies in such a position {ptirda n>ishin ladies,) (the 
stroQcest and most satisfactory proof ought to be given by the person who olaima 
under a sale or gift from them, that the transaction was a real and bona fide one and 
fully understood by the lady whose propertv is dealt with ” 

This is the language of Sir Montagu Smith in Tacoordeen Tewarry v. 
Nawab Sy>d AH Uoasein Khan il) and is still the law. In the words of 
Sir Andrew Scoble in Shambait Koeri v. Jago Btbi (2) — 

It is a well-known rule of this Comoiittea that in the case of deeds and powers 
etecutcd by jHirtia-naakin ladies, it is requi-^ite that tbose who rely upon them should 
satisfy the Court that they have been explained to and understood by those who ex- 
eouted them.'’ 

Accordingly, the one and only question in this case is : — the burden 
of proof being thu'^ placed, has it been discharged by the party upon whom 
itro'ts? In their Lordship-, opinion. Mr. De Gruuthsr was justihed in 
founding upon the concurrent findings t4633 on faot of the Courts beiow. 
The Subordinate Judge, having heard the evidence, says: — 

*’lt docs not satisfy me that Mehdi Begam inteUigently understood the deed oa 
which she w.ks placing her seal, and knew at the time its effects upon her rights as 
owner of the property oompn^itd in the deed." 


It is unnecessary to go into the details as to the alleged execution of 
the doouenent in the zenana, as to whether certain witnesses knew the 
voice of the executant, as to whether the deed in point of fact was read, 
or was read in oircum- tanoes giving any indication of Its appreciation by 
the grantor. The finding of the Subordinate Judge is as stated. In the 
ju igemeub passed by the Court of the Judicial Commissioner of Oudh the 
opinion expressed was as follows: — 

“It hafl not been proved that when Mehdi B-gkm exf outed the waqf-anma she 
undera’.ood its proviaions or its edeot.3 upon her intere<it9.“ 

By section r>96 of the Civil Procedure Code (Act XIV of 1882) it is 
spec fioally provided as follows with reference to appeals to His Majesty 
the King in Council: — 

“Whore the decree appe-»led from affirma a deoioioa of the Court immediately 
below iho Court passing such decree, the appeal must invulve some substantial quoa- 
tioa of 

Tneir Lordships put to the learned counsel for the appellants what 
question of lav was here involved, and it was replied that, white the find- 
ings of fact were o^aourrenb. the judgment of the Subordmabe Judge 
showed that he bad mi'^directod himself, lb burned out that this was rest- 
ed upon the ground that in the course of a long judgment oorbain 
materials for arriving at a conclusion had nob been set out in the narrative 
wnich the judgment contains. Those materials wore of the most elemen- 
tary character and their Lordships are of opinion that there is no ground 
for the suggestion that the subordinate Judge had nob taken them into 
account, lb would bo to mi-construe entirely the provisions as to con- 
current findings on fact if the Judges of India were to have impliedly the 
duty laid upon them of making their narrative of the oiTCumstanoes 
minutely and completely exhaustive, under the penalty that if they failed 
to do so, the absence from their mind of elementary considerations might 
be presumed. . 

(») (1870 b. B. I 1 . A, 192 (206) ; l3 (‘ 2 > (i902) I. L R. 29 Oal. 749 i767) L. 
B. L. R. 1.430* 431.) K. 29.1. A. 127 (131). 
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The Courts below accordingly having concurrently found that the 
facts which it lay upon the appellants to establish were not proved, it 
appears to their Lordships that this is to all intents and [464] purposes 
a concurrent finding on a matter of fact, and that accordingly such a find- 
ing cannot be disturbed. Tho rules so cUjarly laid down by Lord Mac- 
naghton in Karuppanaii Sf'rvai v- Srmivasan Ghetti (1) should be fol- 
lowed. 

Their Lordships will accordingly hurahly advise His Majesty that the 
appeal should be dismissed with costs. 

Appeal dismissed. 

Solicitors for the appellants. — U'. \V. Box S: Co. 

Solicitors for the respondent, Past! Begato. — T. L. Wilson Sc Co. 


34 A. 964 (=10 A. L. J. 1 = 16 I.*C. 146.) 

APPELLATE CIVIL.' 

Before Mr. Justice Sir Henru Griffin and Mr. Justice Chamier. 

Jaggi Lal and otheus [ Plaintiffs ) v . Sri Ram and others 

( De / cfidants ).^ 

[20th March. 1912.] 

Act No. XV of 1877 (ladran Liviitation Act), schedule IZ, articles 110, 116 — S«i^ to 
recover rent cn a registered lease — Limitation. 

Held that a suit foe the recovery of rent bas?ed upon a registered lease is 
Rovetnod as to limitation not by article 116, bub by article 110, of the Indian 
Limitation Act, 1877. Rtwrt Narain v. Kamta Singh (2) followed. 

CRef. 12 M. L. T. 158=23 !\r. L. ,T. 519=1912 M. W. N. 1179.] 

This was a suit for recovery of arrears of rent based upon a registered 
lease oxocutod on tho 1st of Decombov, 1833, and regisborod on the 3isb of 
December of the same year. Tho plaintiff.', olaimod arrears for six years. 
The court of first intaueo gave thorn a docroe for throe years’ arrears only, 
bolding bliat as regards tho remainder of the claim the suit was barred ))v 
limitation. Tho plaiutilfs appfjaled to the High Court. 

Dr. Satish Chan lra Bajierji^ for tho appellants. 

Mr. ilZ. fj. Agannala and Miinshi Gokul Prauvl, for the rospoudouts. 

OiUFinN and Cttamikr, T.T. —This appeal arises out of a suit for 
arrears of rout ha=od on a registered lease executed on tho Isb of Decem- 
ber, 1833, an! registered on the 3 1st of Decembor, 1833. Tho plaintiffs 
claim six years’ arreors. Tho court below ha . given them a decree (or 
tbroo years' arroar^, holding that the claim for three years is barred by 
limitation. 

[4651 The plaintiffs appeal, and it is contended that tho defendants 
have made an acknowlodgmonb of thoir liahillby, which, under the provi- 
sions of section 10 of tho Limitation Act. oporabos to save limitation. This 
acknowlcgincnb is ^-aid to be found in tho defoudanb’s account books 
Extracts of tboso account honks are on tho record. They contain certain 
entrios relating to tho rent of tho land in suit. The plaintiffs, however, 

First Appeal No. lOr. of lOl 1 from a fleoreo of LIr.ri Mohau Raccrii ^ddit^nn i 
au\)ot<liualQ Judge of CawnpoEO, dated the 23iM of .jauu;'.ry, lOll. ’ ‘ ‘'“Joai 

T oJ/nr.?- : (2) COOg) T. T-. R. 20 All. 138. 

aj. ■ • • I, /V. 
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have failed to sho^ that these aeconnts bear the signature of the defend- 
ants or their authorized agent. In this respect they have failed to satisfy 
us that the entries in question operate as an acknowledgment within the 
meaning of section 19 of the Ijimitation Act. 

If is further contended that the lease being a registered one. they 
are entitled to sue within six years under article 116. In a similar case 
decided by Mr. Justice Bdrkitt, Ram Narain v. Kamta Singh H)* it was 
decided that article 110 was applicable to a suit of this nature. The learn- 
ed Judge observed: — “I do not understand why when the article (110) 
apparently plainly provides for the case now before me, I should go out of 
my way and hold that article 116 applies.” We entirely agree with the 
view of Mr. Justice BURKITT in the case referred to. We are aware that 
the question has been decided differently elsewhere, but there has been 
no unanimity of opinion. Under these circumstances we prefer to follow 
the decision of our own Court. The appeal is dismissed with costs. 

Appeal dismissed. 


8$ 4. 465 (=9 4. L., 7. 588=141. 0. 687). 

APPELIiATE CIVIU. 

Before Mr. Jutice Banerji and Mr. Justice Piggoit. 

Ahmad-ttd-din (Plaintiff) u. Ilahi Bakhsh and others (Defendants).^ 

[13th April. 1913.] 

Muhammadan Lato-^Oifi of^a fixed share of offering* made at a shrtne—Validiiy ^f 
. — Poeteesion of euhjeci of gift. 

Tleld a gift of the right to receive a oertain share of the offerings whioh 
might be made at a partioalar shrine was a valid gift and not repugnant to the 
doctrines of the Mahamtnadan law. AmtuJ Nissa Begam v. Mir Nurudin 
Hussein Khan <2) distinguished. 

This was a suit to recover possession of certain property as 
the heir of one Maksud-un-nissa. It was resisted mainly on the 
[466] ground that the property had been validly transferred by Maksud- 
un-nissa some years before her death to one Ilahi Bakhsb, the principal 
defendant. The court of first instance dismissed the suit, holding that 
the deed of gift executed on the 11th of January, 1900, in favour of Ilahi 
Bakhsh was a valid deed. The plaintiff appealed to the High Court where 
the main ground of contention was that a portion of the property the 
subject of the deed of gift was not according to the Muhammadan law 
susceptible of such transfer. 

The Hon'ble Nawab Muhammad Abdul Majid (Maulvi Ohulam Muj- 
taha with him), for the appellant; — 

A gift of a right to receive offerings is not valid under the Muham- 
madan law. The thing must be in existence at the time. A gift of 
future things is void. Ameer Ali*s Muhammadan Law, Vol. I., p. 37. 
Baillia*s Digest, p. 515. The donor cannot give possession of future things, 
e.g.t fruits to be borne by a tree and this could nob be gifted; Amiul Nissa 
Begam v. Mir Nurudin Hussein Khan (2), Sarkum Abu Torab Abdul 
Waheb v. Rahamon Buksh (3). A ponsion is a kind of propert y and 

• pitsfc Appeal No. 2fi0of I9l0 from a deoree of Oauri Shankar, Subordinate Judge 
of Moradabad, dated'tbe Qlst of June. 1910. 

(1) (1903) T. li B. 26 All. 138. (3) (1896) J. ti. B- 24 Cal. 83, j 

(2) (1896) I. D. B. 22 Bom.-489; 


866 



AHMAD‘UD-D1M V. ILAHi BAESH 



84 All. 467 


possession oan be given of it — bot offerings are different. An '^incorporeal 
thing" could not be the subject-matter of a gift; Fatwa Alamgiri, Chapter ApbiIi 
IV. 

The Hon'ble PanditjMoii Lai Nehru (Munshi QulzariLal with him), 
for the respondents; — 

The rule that the thing must be in esistenoe was a corollary from the <89 A. 966=s 9 
rule that possession of the thing gifted must be made over. But it only A. L. 688 
applied to things capable of being made over. Where the subject of a gift 
is not capable of being handed over, all that is necessary is that the owner 
should do all that he oan to make it over. A gift of an allowance is valid 
— the test of the thing being in existence would not be satisfied there, 
because an allowance does noti come into existence till it is due. The 
reason is that the right to* recover it is there. Of course, its payment 
could be enforced. So here, it was not a right to recover offerings but a 
right to a share of them when made, that was the subject of the gift; 

Wilson's Muhammadan Law, section 306. p. 325, 

A gift is valid if by any appropriate method of transfer all the control 
that the subject matter admits of is made over to the donee. 

[467] The Hon’ble Nawab Muhammad Abdul Majid was heard in 
reply. 

Banerji and Piggoxt, JJ.— The plaintiff appellant in this case is 
suing to recover possession, as the heir of one Musammat Maksud-un-nissa 
of certain property in the hands of the defendant, and the defence with 
which we are concerned is that the lady above mentioned had, on the 
11th of January, 1900, that is to say, almost eight years prior to her death, 
transferred the property in suit by a registered deed of gift to the first 
defendant, Ilahi Bakhsb. In the court below the execution of this deed 
of the llbh of January, 1900, was put in issue and questions were also 
raised as to the mental capacity cf the lady donor at the time of the gift, 
and as to the influence exercised over her by the defendant, Ilahi Bakhsh. 

In the memorandum of appeal now before us the question of facium of 
execution is again raised. We think it sufficient to say that, after consi- 
dering the evidence, we find no reason whatever to dissent from the con- 
clusion arrived at by the lower court on this point. There is a mass of 
evidence as to the execution of this deed, and we do not think that it is in 
any way adequately rebutted by the inclusive evidence of the witness 
Muhammad Husain, who was called as an expert on the question of the 
thump impression. We have also examined the evidence of the two wit- 
nesses, Asad All and Sahib-ud-din, who were called on behalf of the plain- 
tiff to give evidence regarding Musammat Maksud-un-nissa's mental capa- 
city. On this point also, we think, that the evidence of the witnesses for 
the plaintiff is of very small value and is entirely outweighed by the evi- 
dence on the other side. 

The main point argued before us relates to a portion only of the gifted 
property, although we are informed that it is the most important and 
valuable portion. The deed of the 11th of January, 1900, purports to 
transfer to Ilahi Bakhsb the right of Maksud-un-nissa to receive a specified 
share in the offerings made by pilgrims at a certain shrine in the town 
of Amroha. It is contended before us that such a gift is invalid 
under Muhammadan law, because it is a gift of a thing not in existence 
at the time and incapable of that actual seisin which the Muhammadan 
law requires in order to make a gift valid. We think that the thing gifted 
in this case must be regarded as being the ri^t of the donor to receive a 
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tixed [468j share in the offerings affeer bhey have been made, and this is an 
entorceable rigUb in bhe sense bbab itj is enforceable in law as against obher 
co-sharers m the same. Upon the analogy of a transfer by gift of shares in 
a trading company, ib seems bo us that bhe transaction in this case is a 
transfer ot an enforceable right witnin the meaning of bhe principle laid 
34 A. 465=9 down in Mr. Ameer All’s Muhammadan Liaw, volume I, p. 27 of bhe 3rd 
A. L. J.555 edition, ib is, moreover, a gift of a thing which had a marketable value 
= 14 I.G, 587. time when the gilt was made, because we ffnd on the record abund- 

ant evidence that shaves in the right bo receive offerings at the shrine 
have been made the subject ol transfer in the past by way of sale as well 
as by way of gift, in this viow, the transfer in question is different from 
the making ot a gift of v.’hab a particular tree might bear in a certain year 
as referred to in the I'atwa Alamgiri, vol. IV, p. 371 quoted at page 3b of 
Mr. Ameer All's book already referred to. On behalf of the appellant 
reliance was placed on the case ot Aviiul Nissa LScgavi v. Mir Nurudin 
llufiscin Khdv (1). We think that that case is clearly distinguishable from 
tlio ono now before us. \S o may add that wo are quite satisOod on the 
ovidouco that there was in this case an eU'cctivo transfer from the donor 
to tho douoo and that the latter obtaiuotl from the date of tbo deed of gift 
such possession as tbo thing transi'ciicd was in its nature capable of. This 
appeal, therefore, fails, and wo dismiss it with costs. 

Appeal dismissed. 


Be/or 
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AUPRUjUA I’K CIVIU. 

ir Henry Chief Justice, and Mr. Justice 

Bunerji. 


Mahant Puban Atai^ ?i.Oin£) v. Dabsuan JDas and another 

{L'lainltfs). • 

[ibth Ai^ril, 1912.] 

Civil I’fiUttUiic Code iccti a ooO — Trhsl — "luinic •harUubkor ^ c itoiouo pur- 

I'lusi III- icn- j It > hi’ j hf >•/ u jHi it uunir tiCti uo( v-iccSi'inh/ n ( tr public 

\V!ii-ru if. clc.uly f'sMi -hoti l-y uvuleu-.'t; thut uori/.u'e fcoporty had 1‘eou bold 
lor vorv geu'jrivliOf • b'C liiu of rtupiioiLiuR ui-.a mjiul:duiiiR fah'.rs 

t'liliiil-.d 1-1 ug visitors ;i.ud foe D'.o (’ivirii; of ulni;?, :iud tboro \yas uo cvideuco that 
tbo pfoiH-'fiy w.is ovur Ui-Ul fuc any otbor paif-onr, jL h Ul ib;vt tbo court 

ouebt to proHiuioo tbo c <isloooo of a cbata:tldo *.t roligioiid trust wilhiu tUo 
tnoauiog cf sccuou 53J of tbo Codo of Uivil I’rocodiiro, ibS-. And tho trust was 
none tbo less a truot for .v publio purpose if its luaiu obj-et [469] was m fact 
tbo aupuort of jaUir.-^ of a particubir . ici uud ibc prop.*gatiou of the tenets Of 

that eect. 


Vd b 0. dOJ.] . 

The facts of Ibis oaso were a toUows ;• - 

There was a Manakrhabi tnaih in the village of Baksar. Tho defend- 
ant appellant \va • tho vuihuni of the tfialh and was the ijaddinashin. A 
enminal charge under section -Ibii of the Indina Penal Code was brought 
against him and ho was convicted of the chargo hy tho lower court. Par- 
ing the pendency of an appeal hy him against that order to the High Court, 
ine viaha-nts ol tho noigbbounng maths absemblod and deposed him from 
the yuaai as an luipropci an<l unlit person, it svas admitted that succession 

• tt.ppoal Ho. S-j of 1‘Jli, uudet C'Ocfciou 10 ol tbo Liottura Patent. 

(1) (1890 III. R. 22 Bom. ISO. 
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to tho gaddi was by oleotiou. Tho High Court} acquitted tbo defendant on 
appeal and quashed tbo senfconco. Ho went back and Cook possession of 
the gajdty turning out tho plaintitf Harsban Das, wbom tbo neighbouring 
mahanls bad installed on tbo gaddi in bis place. 

Darshan Das with certain other persons brought this suit under secLiOn 
539 of the Code of Civil Procodure, iSd2, for the deposition of tbo defend- 
ant, Tbo defouco was (1) that the endowed matk was not in the nature of a 
public cnanty and the position of the defendant was not that of a tnistoe. 
C2) It tbo electoral collogo svas compotOQt to depose him, ho ceased Co be a 
trustee from tho dato of bis deposition, and as a trespasser the suit was 
not maintainable against him. (.3J There was no breach of trust. The piain- 
titf himself was not a tit and proper iiorsou to be put on tho gaudt. 

Tho suit was decreed by tbo couit of lirst insCanco, and the defend- 
ant appL-ulod to tho High Court. Thu appeal came up originally before a 
bench ol the Court, consisting of Karamat Husain and CliAMlER, JJ. 
Tho fonnur was tor allowing tho appeal and disiniS'^uig the plalntlti:^‘ suit. 
The latter would have iliiectod fiurlrer inquiry by tho lower court. Tho 
rOl^ult was that the appeal was di-mi ^sod. Tho defendant thoiuupon ap- 
pealed under section 10 uE tho bettors Patent from tbo judgment of 
Cbamicr, J. 

Dabu Surendra Nath Sc7i, for tho appellant : — 

Mothing IS known about tho origin of the math. It is not a public 
chanty, but a privato institution tho property being endowed in lavour 
of the mahaiU and his successors in olfico. A jirvian from the Moghal 
Hmporov, dated 1751, is on record. It [470] gavo property to one Must 
Ham, the then mahant of tho math, and his descendants. DosceudanCs 
meant disciples. There is nothing to show that Must Ham created a trust, 
Tho firman is in favour of tho najjada-na^hni. What that meant is ex- 
plained in Lshtiaq Ahmad v. iSaiyid Maissaod Ahviad \,i). A Muhammadan 
Hmperor could not have created a public chanty in favour of a Mauak- 
sbahi math, lie cited Lowin on Trusts, i2tb cd. IB. tnistukon 

notion of his position is nob of itself material ; Annajz iiaghnnaih Gosavi 
V. Narayan tSitannn (2), bariima^itha Vandara v. Scllo.iqHi (Jkctti ^3), 
Aonwar Doora^iath lioij v. Bam Chunder S'jyi (1). 

The maha7it of a rnaih is nob a trustee ; I'idyapurna v. Vidya^ii- 
dhi (5). There is a distinction i>ebv.*oon the managor of a tcinplu and the 
miWuifiCof a rnatfi-, Tagore Ijccturo for HJOH, [lago iJuleudr-nt was 

deposed and ceased to bo a trustee. 

Tbo Hon’blo Pandit Madan Moha7i Malaviya fPandit Bamakant Ma^ 
laviya with him), lor tbo respondents, was nob called upon. 

HiuuAHDS, C. J. and Danerji, J.-— This appeal arises out of a suit 
purporting Co bo brought under section 539 of Aet No. Ai\’ ol IbSli. The 
plaintills allege thab there was a chaiitahle trust for ijublic purposes; that 
they were mtorostod in that trint; that the defendant, Puran Atal, had 
for some time been a viahant and gaddi-nashin of tho trust; thab ho had 
boon depOEGd as being unht for tho oflico and tho plaintill, Darshan Das, 
had been duly lubtallod m his place, and that the dcleudant, Puran Atal* 
had retaken possession oi the tui, i niopcity. Various reliefs of the nature 
provided lor by section 539 were tben prayed for. 


(i> U&TG) I. U R. 2 Cal. 311. 

(lyoa; i. u h. Wad. 13&. 
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The firsb question which arose w&s whether or not sanction had been 
given according to the provisions of section 539. The court held in favour 
of the plaintiffs and that question has not been argued here. 

The next question, which is the most important question in the case, 
was the question whether or not a public charity existed within the mean- 
ing of section 539. The learned Judge held that such a trust did exist. 
He then went on to hold that the defend- [47 l]ant Puran Atal, was not 
a 6t and proper person to be the gaddinashirit that be had been duly de- 
posed, and that the plaintiff, Darshan Das, had been duly installed in his 
place and was a ht and proper person to hold the office. The learned 
Judge accordingly framed a decree removing the defendant, Puran Atal, 
from the management of the property and directing that the property 
should be placed under the management of the plaintiff, Darsban Das, who 
was to render an account, at certain periods, of the trust property. 

From this decree the defendant, Puran Atal, appealed. On the case 
coming before a Bench of this Court the learned Judges were not agreed 
on the question whether or not a “ public charitable trust’* existed within 
the meaning of section 539 of Act XIV of 188^. Hence the present appeal 
under the Letters Patent. 

Section 539 of Act XIV of 1882 is not very grammatically expressed. 
The words are : — “ In the case of any alleged breach of any express or 
constructive trust ereated for public charitable or religious puiposes." If 
wo wore to read these words according to the ordinary rules of construc- 
tion it would mean " in the case of a breach of trust created for public 
purposes, or religious purposes.” It- would appear, however, that the 
section has been construed as if the word public” qualihed the word 
“charitable ” and the word ” religious.” In the new Code the words have 
been altered as follows : — ** In the case of any alleged breach of any 
express or constructive trust created for public purposes of a charitable or 
religious nature.” Wo propose to assume for the purposes of this case 
that the trusts referred to in section 539 of the old Code are same as 
those referred to in section 92 of the new Code, and that accordingly it is 
necessary before the plaintiffs can claim the reliefs they seek, that they 
should show that a trust created for a public purpose of a charitable or 
religious nature exists. The evidence has been very fully gone into by 
the court of first instance and also in the judgments of our learned col- 
leagues. It seems very clear that there exists a certain foundation 
which IS called the ” Baksar ” foundation. This foundation owns a 
number of villages, including the village Baksar. For very many genera- 
tions a yianakshahi Jakir has occupied the gaddi and managed the pro- 
perty. The defendant, Puran Atal, has put [472] in evidence a docu- 
ment which purports to bo a grant of one of the villages, namely, 
the Village Kandaha. This document, assuming it to be genuine, is 
dated some time about the year 1754 A. D., and purports to be a 
grant from the Lmperor Alamgir II in favour of one Must Earn, a 
nanakshahi fakir. With the exception of this document, the original 
grants, if such thoie wore, aro no longer foithcoming. The learned Judge 
bas doubted the genuineness of the document of 1754, and there aro 
grounds for such doubt. In the year 1818 or 1819, in a proceeding to 
which we shall more fully refer presently, a number of sanads connected 
with the property held by the Baksar gaddi are stated to have been filed, 
and this document was not amongst those sanads. A charitable trust 
might bo created by a grant for the express purpose or a grant haviog 
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been made in favour of an individual or class of individuals, fthati individual 
or olass mighb, after obtaining the grant, create a charitable trust. In the 
present case no evidence of an original grant for a charitable purpose from 
a ruler, save as before mentioned, is forthcoming, nor is there in evidence 
any instrument expressly creating a charitable trust. We have it, however, 
clearly established by evidence that; for very many generations the pro- 
perty belonging to the Baksar gaddi has been held for the purpose of sup- 
porting and maintaining fakirs, entertaining visitors and for the giving of 
alms. There, is no evidence that the property has ever been held for any 
other purpose. In addition to this we have the evidence afforded by the 
proceeding which took place about the year 1818 or 1819. The document 
relating to this proceeding is dated the 5th of July 1819. At that time the 
British Government, through the Collector, was considering what should 
be done in respect of the revenue and succession to the property belonging 
to this very gaddi. Questions were put to the mahant who claimed to be 
the gaddi^nashin at that time. His answers amount to express declara- 
tions that the property was held for the purpose of supporting and main- 
taining fakirs and visitors and for charitable purposes. It would appear 
that on the strength of such declarations as to the purposes for which 
the property was held, the latter has ever since been held as rtiuafi, free 
from Government revenue. Again, in the year 1851, we have a deposi- 
tion of the mahant for the time being, in which it is declared that the 
[478] property has always been held generation after generation for the 
purposes we have already mentioned. Questions connected with the 
succession bo the property and the rights oi fakirs have from time to time 
come before the court, and it has always been assumed that the property 
was the property of the gaddi. managed by the gaddi-naihin for'the time 
being and held for charitable purposes. 

In our opinion, the Court, on this clear and uncontradicted evidence, 
not only is entitled to presume, but ought to presume the existence of a 
charitable or religious trust. The next question is whether this trust was 
for a public purpose within the meaning of the Code. The property 
was held for the support of fakirs, entertaining visitors and giving alms 
and generally fot charitable purposes. Even if we assume that the main 
pui^ose of the trust was to support tJanakskahi fakirs and to spread the 
religion founded by Nanak, we think that the trust was for a “ public 
purpose within the meaning of the section. This was the opinion of the 
learned District Judge and also of one Judge of this Court. In our opinion 
the case was a case coming under section 539. 

The next question which arises is whether or not on the evidence we 
ought to hold that the conduct of the defendant, Puran Atal. was such as 

un6t to hold the office of gaddi-nashin and to entitle the 
plaintiffs to relief in this Court. A large amount of evidence was given 
which went to show that Puran Atal was a man of immoral character. 
Contrary to the rules of the priesthood, he kept a woman. He had also 
created a scandal by his intrigues with a chamar woman. There was also 
evidence to show that he had spent the income of the property in building 
houses tor the members of bis family and in giving ornaments to his 
mistress There was evidence to show that he neglected to devote the 
income to charitable purposes. The court of first instance believed this 
evidence This Court is always reluctant to overrule the decision of the 
u fiysb instance on a pure question of fact, particularly where that 
court has had (as in the present case) the advantage of seeing and hearing 
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t)ho wibnosses upon both sides. In the present case there is a strong addi- 
tional roa=ou why we should hesitate to interEere with the decision of the 
court below upon this quostion. It would appear that Puran Afcal had been 
deposed by a large number of the fakira of the l^^analcshahi sect — not only 
the [471] fakirs interested in his own particular but also the /afcira 

of the neighbouring (jadfhz of tho same sect. In our opinion we ought to 
accept tho finding of the court of first instance on this question. 

It is next said that the maliants who purported to depose Puran Atal 
from tho qa ldi had no powor to do so. Tho learned District Judge was 
satisfied that liioru was a usage which entitled the mediants to depose a 
gaddi-nashm for misconduct, and that they wore entitled in the same 
way to elect a successor. So far as the oleotion of a eucoessor is concern- 
od, it would appiar that Puran Atal owes his scat on the gaddi to selec- 
tion carriud out in tho v *ry same manner in which the plaintiff. Darshan 
Da', was selootod in the present case, the only difference being that in the 
case ot Puran Atal his imraodiabo predecessor disappeared, it is supposed, 
in con~oquonco of his being murdered. 

Some slight oLtort has been made to show that Darshan Das is nob a 
fit and proper person bo be a 7nahani. This was no part of the defen- 
dant’s ori-^inal case. Darshan Das has been selected by the body oi fakirs 
as a fib and proper person, and wo agree with the learned District Judge 
that it is well, so far as possible, to accept the selection of the sect as to 
the i^er'un who ought to occupy tho gaddi. 

In oar opinion the appeal altogothov fails. We accordingly dismiss 
it with CO'Tt;-. 

Appeal dismissed. 


34 A. 474 (—9 A. L. J. 738 = 16 I. C. 85). 

FULL BENCn. 


P'ffor.' Sir 


Tf; nr^f 


Tiirhiir.h, Knight, Chief J}islicc, Mr. Justice Banryji 
and Mr. Justice CJiamier. 



t»if*-T’N-N!SSA {Vefrndiini) v. Mnii.'.MM.VD IsMAtr. Khan 

AN1‘ .ANoxi-liai {Plaintiffs). ' 

['2‘lth April, 1912.] 


— Dc. 


■jir,>po/t:onatc .',harc of ih 


s‘'t osi'le ns ng'ii'Hft on-j 
c ilci't -.iin rntn iiinhte. 


inorhjagor^Scconl suit 


A inorigugor diod IciiviuR bini surviviug a brother, two clixughtars au<3 an 
illcgiliuiAto .'tOn. 'I'bo fotir «ons of tbo brother took an a=?signmonb of tho mort- 
r, igi* fnoii the inorlgar.oo, and .«ubi5oqtionf.ly l.rouf'ht a suit foe sale of tho niort- 
gaf; d propt'fty against tho children of tho mortgagor, and, inasmuch aa they 
wcrti tUom-olvc!^ oss’nor.? cf pirt of tho rnortgagod property, framed thoit suit as 
ouo l.‘lV53 for Iho rocovory of spociQe shaiM'S of the mortga^-o monov from tho pot- 
1 ioi..; of ibo property lu the pos.-o^siou of eich of the defendants. They obtained 
in tl:is ^'iiit nu <ri* j-nfh d._‘crec. which, howes'er, w.as ^ct aside as against ono of 
ih" d;i’>"htf-r » iipou the "rouc<l thut ?ho \v.\s a minor and not properly roprosout* 
ftd thfuoin. 


/ r ' that thu pl.iinllffs were not precluded fco)i\ maintaining a ftc.sh suit 
jif'iin.-t this def"ud mt for the leeovory of a r.hitro in the mortgage debt propot- 
tiouato to her fdia.ro in t'nc ['toporty. 


• I'iiAt Appeal ITo. 300 of It'lO Irojn a d«-v-ifO 
f'ule'r" i i (• J Uilp'^ ‘^'d ^>1' onil . d i trd the lOth cf 


I'f ^Tnhamtuad 
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The faolis of this ease were as follows : — . 

One Sardar Khan mortgaged three biswas out of his ten biswas in 
the village Gessupur to one Aohal Das oa the 31st of January, 1882. He 
died sometime in May, 1888, leaving two daughters, Eashid-un-nissa 
and Dlfat-un-nissa, a brother. Mauladad Khan, and an illegitimate 
son oalled Abdul Majid. Before his death Sardar Khan executed a 
deed of gift in favour of his son on the 27th of Maroh, 1888, of 
one biswa in the village. After his death there was an arbitration among 
his heirs, and in the distribution of the property Rashid-un-nissa. who 
was a minor at the time and was represented by her sister, got 2^ biswas 
instead of 3 biswas, her share under the Muhammadan law. and her sister 
received an equal share. Mauladad Khan also got one biswa and odd, and 
Abdul Majid, who was no heir under the Muhammadan law, got 2 biswas 
and 12 biswansis. The award was dated the 12th of June, 1889. On 
the 8th of April, 1889, the bond of January, 1882, was assigned by Aohal 
Das to Ismail Khan. Taj Muhammad Khan. Niaz Muhammad Khan and 
Dost Muhammad Khan, the four sons of Mauladad Khan. Niaz Muham- 
mad was married to Rashid-uu-nissa. The assignees brought a suit on the 
bond on the 4th of January, 1894, against the two daughters of Sardar 
Khan and against Abdul Majid, and got a decree on the 28th of August 
1894. The decree was satisfied in part by Ulfat-un-nissa and Abdul 
Majid, who transfered their shares under the award to the four assignees 
by sale deeds bearing date August 1897. So far as Rashid-un-nissa’s 
share of libility was concerned, the other 3 sons of Mauladad Khan sold 
their interests in the decree to Niaz Muhammad Khan, the husband of 
Eashid-un-nissa. and in consideration got a bond from him, dated the 19bh 
of August, 1897, Rashid-un*nissa then brought a suit to set aside the 
award and the decree on the ground that she had not been properly repre- 
sented in those proceedings, and her suit was finally decreed by the Privy 
Council in July, 1909, cf. Bashid-un-nissa v. Muhammad Ismail Khan U). 
[476] and she was given her full share, i.e., 3 biswas, in the property 
of her father, the award and the decree being declared not binding on 
her. In the meantime a suit was brought against Niaz Muhammad Khan 
on his bond of the 17th of August. 1897, but it was dismissed on the 29th 
of November, 1909, after the judgment of the Privy Council in Rashid-un- 
nissa’fl case on the ground that there was no consideration for the bond. 

The present suit was brought by two of the brothers of Niaz 
Muhammad Khan against Rashid-un-nissa for the proportion of mortgage 
money due on bond of 1882, chargeable against her share of the property 
The claim was minus the share of Niaz Muhammad Khan in the amount 
due. Out of the 3 biswas originally mortgaged, her share was 16 bigwansis 
and odd. Abdul Majid was also made party to the extent of ten biswansis 
The Hon’ble Nawab Muhammad Abdul Majid, for the appellant — 
The decree of 1894 was still subsisting. It was against the two sisters 
and Abdul Majid and was a joint decree. It was against the entire property 
mortgaged and could have been recovered from any one of them The 
Privy Council did not set aside the decree but ouly declared that it was 
not binding on Rashid-un-nissa. The decretal money could be realized 
from the other two, and then they could come for contribution ac^ainst 
Rashid-un-nissa. They have got a decree for Rs. 4.000 : they cannot 
another decree. That the Privy Council did not set aside the entire decr^p 
is manifest from the report in I. L. R. 31 All. 572. 
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Maulvi Muhammad Bahmatullah for MaulvL Ghulam Mujtaha 
(with the Hon'ble Pandit Moii Lai Ne^irw), for tho respondont, was not 
called upon to reply. 

Richards, C. J., and Banebji and Chamibb, JJ.: — The suit out 

of which this appeal has arisen, was brought to enforce a mortgage of the 
31st of January. 1882, executed by one Sardar Khan, in favour of one Acbhal 
Das, under the following circumstances. The property comprised in the 
mortgage was 3 biswas out of 10 biswas. Sardar Khan died in 1888, leaving 
him surviving two daughters, a brother and an illegitimate son. The appel- 
lant, Rashid'Un-nissa, is one of those daughters. The mortgage of the 31st 
of January, 1882, was assigned by Aobbal Das, the mortgagee, to the plaint- 
[477] iffs and their brothers, who whore the sons of Mauladad Khan, the 
brother of Sardar Khan. The plaintiffs, in 1894, along with their brothers, 
brought a suit upon their mortgage, against the two daughters of Sardar 
Khan and against Abdul Majid, his illegitimate son, and they obtained a 
decree on the 28th of August, 1894. In 1897, Rashid-un*nissa brought a 
suit to have this decree set aside. We may mention that before the suit 
of 1894 was brought, an arbitration award had been made under which 
corbiin shares were allotted to the daughters, the brother and the illegiti- 
mate son of Sardar Khan. The object of Rashid-un-nissa’s suit was to 
have the decree and the award set aside in so far as they effected her 
interests. She obtained a decree from the Privy Council in 1909, and 
under that decree she was restored to possession of three biswas out of 
the 10 biswas owned by Sardar Khan. After the passing of the Privy 
Council decree to which we have referred, tho plaintiffs, who arc two of 
the assignees of tho bond of 31st of .Tanuary, 1882, brought tho suit out of 
which this appeal has arisen, and they seek to recover from Rashid-un- 
nissa’s share of tho mortgaged property her proportionate share of the 
mortgage debt. The court below has decreed their claim. 

It is contended hero that as the plaintiffs had already obtained a 
decree on the mortgage of 1882, they could not maintain a second suit on 
the basis of the same mortgage, and the foundation for the contention is 
that the decree obtained in 1894 was a joint decree against the whole of 
the mortgaged property, and could be enforced against any part of that 
property, and is. therefore, capable of enforcement as again^^t the property 
of the heirs of Sardar Khan other than Bashid-un-nis-a, present appellant, 
for the full amount alleged to bo due for her ^bare of the mortgage debt. 

On referring to tho decree we find that tho prayer in the suit in which 
it was passed was that for the amount claimed, the mortgaged property 
should be ordered to bo sold according to the speciGcation given in the 
plaint, and in tho speoiboation given at tho foot of the plaint, the share of 
each hoir is geparately speoiBed. In the decree also the share of eaoh heir 
is "eparately spooified, as also tho amount of demand against each of those 
shares. This was a natural claim in view of the fact that the integrity 
of the mortgage had been broken up by reason of the plaintiffs having 
£478] acquired tho share of their father Mauladad Khan, which was also 
liable for tho mortgage debt. It further appears that the plaintiffs had 
purchased at auction another part of tho mortgaged property. So that it 
is matiifo- 1 that tho mortgage did not subsist as one indivisible mortgage, 
but each of the persons liable was only liable to the extent of bis or her 
proportionate share of tho debt. It was for this reason that the plaintiffs 
in tho suit of 1894, claimed from each heir a proportionate part only of 
the mortgage debt and sought to bring to sale the share of that heir only 
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for t)he realization of that paifa. This was the claim which was decreed, 
and therefore we must hold that the decree was in effect a separate decree 
against each of the heirs for the proportionate liability of that heir. That 
being so, Bashid-un-nissa's share was, according to that decree, liable for 
her proportionate share of the mortgage debt. By the decree of the Privy 
Council ol^tained by her that decree having been set aside, the plaintiffs 
are entitled to recover from her the portion of the mortgage debt for which 
she is liable. 

it is next urged that the court below ought to have given credit to the 
appellant for any amount which Abdul Majid may have paid in excess of 
his quota of liability. This contention is, in our opinion, untenable, and 
the view taken by the court below in regard to it, is correct. 

We, accordingly, dismiss the appeal with costs. We extend the time 
for payment of tbe mortgage money for a period of six months from this 
date. 

Appeal dismissed. 

34 A. 478 (= 16 I. 0. 103=9 A. L. J. 798). 

APPELLATE CIVIIj. 

Before Sir Stnry Bichardst Knight, Chief Justice and Mr. Justice Banerji. 

Lali Jan {Defendant) v. Muhammad Shafi Khan {Plaintiff).* 

[26th April, 1912.] 

Muhammadan law — Hanaji law-Gift — Cai\siruciion of document- Condition in dero- 
gation of the grant invalid. 

A deed of glib of oerbain propeeby p.rovided as follows 

*My son Naki Kiiao, will lemaia owner (mah/c) of tbe remaining two thirds 
and of the said two-thirds Naki Khan will remain full and absolute owner of 
one-third (malik kamil o katai), and he shall have the powers of an owner with 
respect to it, and Naki Khan will be owner (maiifc) of the other third also, and 
hia name will be enteted in the khewat. bub the income of it is given for the 
£479] maintenance of my minor grandson, Muhammad Shad Khan, son of 
Muhammad Taqi Khan, deceased. According to law, Naki Khan is guardian 
of Shafi Khan, be must give the income of that one-third for the maintenance 
of the minor and Naki Khan will not have the power of transfer over that 
one- third during tbe life of the minor.' 

Held, on a construction of the deed, that the condition against alienation 
was invalid ; but the condition as to the payment of one-third of the income 
to Muhammad Bhafi Khan was valid and attached to the property in the 
hands of a transferee who was found to have notice thereof. Nowab XJmjad 
Ally Khan v. MMSsuwaf Mohumdcc Begum (1) followed. 

THIS was an appeal under section 10 of the Letters Patent from a 
judgment of Chamier, J. The facts of the case are fully stated in the 
judgment under appeal, wbioh was as follows : — 

•* Musammat Tamanna Begam executed a lamliknama whereby aho made one- 
tbird of certain property luagf and provided as follows with regard to the remaining 
twO'thirda 

* My son. Naki Khan, will remain owner (maltki of the remaining two-thirds and 
of tbe said two-tbirda, Naki Khan will remain full and absolute owner of one third 
fctimtl o Tcufai', and he shall have the poweri* of an owner with respect to it 
and Naki Khan will be the owner {malik] ofthe other third also and his name will bo 
entered in tho khewat, bub the income of it is given for the maintenance of mv minor 
grandson, Muhammad Shafi Khan, son of Muhammad Taqi Khan, deceased ^ Accord 
ing to law, Naki Khan is guardian of Shafi Khan, he must give the income of that 

•Appeal No. 144 of 1911, under seobioa lO of the Letters Patent ~ 

(1) (1867) 11 Moo. I. A. 517. 


1912 

APBIL 34. 


PULIi 

BBKOH. 

34 A. 474=9 
A. L. J. 788 
=16 1.0.85. 


876 



1912 

AFBlIi 26. 

AFFEIitiATB 

OiVIIj, 

ZiA. 478=16 
I.O. 105=9 
A. L. J. 798. 


34 All. 480 INDIAN iilOH OOUBT BEFOBTB tH^oi* 

one-third for the maintenauoe of the minor and Naki Khan willl not hare the power 
of transfer over that one-third daring the life of the minor.' 

** Soon after Naki Khan sold the whole two-thirds ot the property to the respon- 
dents Lali Jan, who is said to be a prostitute. In the present suit the appellant. Shafl 
Khan, suing by his nest fcieod, prays foe possession of one-third of the property and 
for oanoellation of the deed of sale in favour of the respondent. The defenoe is that the 
whole two-thirds of property were given to Naki Khan and under the Muhammadan 
law the conditions that he should not have power to transfer portion of the property 
and should make over the profits of that portion to Shafi Khan, are invalid and must 
be disregarded. 

** The Munsit held that Shafi Khan was entitled to the profits of one-third of the 
property but not to possession of that share and passed a deoree accordingly. 

Roth parties appealed, and the District Judge held that all the conditions 
regarding one-third ot the property were void, and that the respondent was not bound 
to make over the profits of that share to the appellant. Accordingly he dii^missed the 
appeal of Shafi Khan, allowed the appeal of Lali Jan, and dismissed the suit of Shafi 
Khan with costs. Shafi Kban has appealed to this Court. S. A. No. 1119 is his 
appeal against the decree passed on bis appeal to the District Court, S A. No. 1120 
is his appeal against the decree passed on the respondent’s appeal to that court. 

[480] ” it is in the first place contended that the tamliknama gives one-third of 
the property to Shafi Khan out and out. If this view is correct, the appellant must 
succeed. I think, however, that it is impossible to construe the tamltkaxinw as giving 
Shafi Khan one- third of the property out and out. It is possible to construe the deed as 
giving him one-third for life and to regard the provision that it shall stand in the name 
of his undo as an arrangement for the management of the property. But it appears to 
me that according to the correct construction of the deed, Naki Khan takes the whole 
two-thirds out and out and the intention was to bind him t.) allow Shafi Khan to 
have the profits of one-tbird for his life. The question is whether such a condition is 
permitted by the Muhammadan law. The parties are Sunnts. According to the 
Hunafi Law any derogation from the completeness of a gift is null, and it the intention 
to give to the denee ihe entire subject-matter be clear, subsequent conditions derogat- 
ing from or limiting the extent of the right ace null and void. In other words, ac- 
cording to the Hanafi law, the gift is valid and the condition is void. (Ameer AU on 
Muhammadan law, vol 1, p. 77)- According to the same authority if a man was to 
give a piece of land to another on the condition that he should give to him the whole 
produce of the land in perpetuity the condition would be bad, but it is otherwise with 
a gift by A to B without any restriction on the power of disposition bub subject to the 
condition that B should pay periodically to A a part of the usufruct of the property, 
both the gift and the condition would bo valid, and if B should alienate the property, 
the assignee would take it subject to the condition. In these oases, says the learned 
author, the reason is obvious, for the reservation of an interest by the douoc foe 
himself or for himself and his heirs, does not interfere with the right of property 
vesting in the transfer by the act of transfer. Pot these propositions he cites tb« case 
of Nawab Umjad Ally Khau v. Mohumdee Begum (1) and the Nawadir, an authority 
which I have been unable to consult. SiB ROLAND WiLSON (p 834) states the Jaw 
m the same way, but doubts the correctness of the decision in the case just cited. That 
was, however, a decision of their Lordships of the Privy Council, and it is binding 
upon me if it applies to the present case. The parties to that case were Shiahs, but 
the decision does not purport to rest upon any peculiarity of the Shia law. According 
to it. the condition that the donee, Naki AU Kban, shall pay the usufruct of part of 
the property to his nephew is valid. 

” The condition that Naki Ah Khan shall not alienate the property seems to be 
invalid. The respondeat contends that she Is not bound by the condition regarding 
the payment of the usufruct to the appellant because she is a purchaser for value and 
the property is not charged with the payment of the usufruct Co the appellant- 1 can- 
not accept this contention. She must have had notice of the condition, for it was 
contained in the dead under which Naki AU Khan acquired title to the property. She 
bolda tbe property on the same terms on which Naki .\\i Khan held it. 

’’For tbe above reasons 1 dismiss S. A. No. 1119 with costs, and 1 allow S. A. 
No 1120 with costs here and in the lower appellate court and restore the deoreo of the 
court of first instance.'’ 

(1) <1867) 11 Moo. 1. A. 517. 
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[ 481 ] The defendant alone hied an appeal under section 10 oi the 
Letters Patent. 

Mr. Abdul Baoof, for the appellant : — 

The view taken by the learned Judge is wrong. The condition attach- 
ed to the gift under the Mubammadan law is. invalid. The view taken - — * 
by the learned Judge is correct under the Shia school of Muhammadan 34 A. 478=16 
law, but not under the Sunni school. The parties in the present case are h 0* 105=9 
Sunnis. The ruling laid down by their Lordships in Nawab Umjad Ally 
Khan v. Mussumat Mokumdee Begum (1) does not apply, as the parties 
there were Shias. Mr. Ameer Ali’s view is not in keeping with the ortho- 
dox school of Muhammadan law and should not be given effect to. He 
moderoizes the Mubammadan law, which may be good, but it is not the 
law as it is understood in India, SIR Roland Wilson has criticised the 
ruling in 11 Moore’s Indian Appeals. 

Pandit Mohan Lai Sandal, for respondent : — 

The case in 11 Moore's Indian Appeals is not based upon any peculi- 
arity of Shia law. Though the parties in that case were Shias, their 
Lordships referred to the Hedaya, which is an authority under the Sunni 
School of Muhammadan Law. See Ameer Ali’s Mahomedan Law, vol, I, 
pp 77, 78, 85 and 86; Hedaya, p. 483; Abdul Rahman's Institutes of 
Musalman Law, Art. 439, pp. 250 and 442; Kasim Husain v. Sharif‘Un’ 
nissa (2). 

Mr. Abdul Baoof was heard in reply. 

Richards, C. J., and Banebji, J.— The facts of the case and the 
questions of law which arise in it are fully dealt with in his judgment by 
our learned brother. In our opinion the conclusion at which he arrived is 
supported by the decision of their Lordships of the Privy Council in 
Nawab Umjad Ally Khan v. Mussumat Mohumdee Begum (1). That was 
no doubt a case between Shias, but the rule of law was considered as 
applying equally to Shias and Sunnis. This has been shown by Mr. 

Ameer Ali on page 86 of Vol. I of his well-known work on Muhammadan 
law. We dismiss the appeal with costs. 


Appeal dismissed, 

34 A. 482 (=14 I. C. 744=9 A L J. 713.) 

[482] FULL BENCH, 

Before Sir Henry Richards, Knight, Chief Justice, Mr. Justice 

Karamat Husain and Mr, Justice Ghamier. 


Thakur Din Ram and another {Defendants) v. Hari Das (Plaintiff).^ 

[3rd May, 1912.] 

Act No. IX of 1903 {Indian Limitation Act), schedule 1, article 152— Ltwi<a<to«— 
Appeal — Jurisdicticm^Appeal presented to Judge at his private house after court 
hours. 


A memotaadum of appeal was presented to a District Judge at his private 
house, after court hours, on the last day of limitation, fleid that the Judge 
had juriadiotion to accept the memorandum of appeal so presented, though he 
waa not obhged to do so. Jai Kuar v. Heera Lai (3) overruled. 

CDiat. 82 1. 0. 928=20 L. W. 655; Fol. fi5 I, 0. 675=1922 Pat 88 Rel 79 I C ini 7 
=46 M, L J. 78=1924 M. W. N. 162=19 L. W. 468=47 Mad. 312.3 


'Second Appeal No. 572 of 1911, from a decree of 
Jaueput, dated the 2nd of March. 1911, oon&cming 
Munsif of Jaunpur, dated the 28rd of December, 1910. 


J. U. Cuming, District Judge of 
a decree af Harihar Prasad, City 


(1) (1867) 11 Moo. I. A. 517. 

(2) (1883) I. L. B. 5 All. 285. 


(8) (18T4) 7 N. W. P. H. 0. Rep. 5. 
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The facts of this case were as follows: — 

The plaiobifi's suit was decreed by the first court on the 23rd of 
December, 1910, judgment being delivered at about 4 p. M. The courts 
were closed for the Christmas vacation from the 24bh of December, 1910, 
to the 13th of January, 1911, both days inclusive. The defendants appli- 
34 A. 482=14 ed for copies of judgment and decree on the 14th of January, 1911, the day 
1. C. 7M=9 the court re-opened and presented the appeal on the 27th of January, 

* 1911, at 4-50 P. M., to the District Judge at his house. The last day for 
filing the appeal was the 27th of January, if the time during which the 
courts were closed {viz., the 24th of December, 1910, to the 13th of 
January, 1911) were not excluded. The District Judge on the 98th of 
January noted the fact of presentation the day before, and admitted 
the appeal, subject to objections at the hearing. At the hearing on the 
objection of the respondent, the District Judge held that the presentation 
at) his private residence was not a valid presentation and the appeal was 
time-barred. The defendants appealed. 

On the appeal coming on for hearing before BIarAMAT HoSATN and 
Chamier, JJ., they referred it to a larger Benoh by the following 
order : — 

*‘Thc q^uestiou for deoisiou io this second appeal is, whether, as held by the lower 
appellate court, toe delendunts’ appeal to that court was barred by limilatioo. If the 
appeal was barred by limitation, the further <iuedtioQ arises whether tbe District Judge 
should have considered wbothoc the defendants had sufficient cause for not filing 
the appeal within limitation. 


1912 
Mat b. 

FUIjL 

Benoh. 


[4833 *'The suit was decided by the Munsif on the afternoon of December, 1010. 
The civil courts in the district wore closed from the 24ih of December till the 13th of 
January. When the ooucts re-oponod on the 14th of January the defendants applied 
for a copy oi the judgment and decree and obtained it in five days. The appeal to the 
lower appellate court would have been in time if prooented on or before the 27th of 
Janu^.ry, 1011. On the last-mentioned date the defendants' pleader took the appeal 
to the District Judge's house and there presented it to him at •1-50 P.M. Mo received it 
and took it to court with him on the following day. It was then discovered that 
there svas a deficiency of six annas in the court tee on appeal. That was made good at 
once and nothing turns on that. 


**lbo appellants contend that the appeal was presented within time, both because 
it was received bv the District Judge within limitation, though alter the usual court 
hours and at an unusual place, and because the period during which the courts were 
closed should be tioated as part of the time requisite for obtaining copies of the judg- 
ment and decree. On the first point the decision of this court in Jtu Knar v. Heera 
y.ul (1) is against them. On the second point the decision of the Madras High Court in 
.Vumumf/ui Avv^f v- \ tukatui^uOlui Ayyar (2) is in their favour, but seems to me to be 
inconsislont v/ith the decision of the Full Bench of this Court in Bt’ch: v. 
uUah 1'3), by which we are bound, and which, wo think, is correct. 


“As at present advised, we are of opinion that the decision in Jn i Knar v. Heera 
7 ^ 1 / i IS erroneous and should be ovorculod Wo think that it is clear that a Judge is 
not bound to leccivo an appeal after court bouts at h|S private house, bub that if he 
docs so, it should be hold that the appeal bus Lean presented to him lor the puepoaea ol 
I i lai hAiion. 

‘*Wo direct that the record of the case bo laid beforu the Uou'ble the Chief Justice, 
v/iih a view to its being placed before a larger' Bench. 


“We have considered the question whotboc the Judge should have inquired 
whether tbo defendants had sufficient cause for not presenting the appeal within time. 
It appears to us that it was not his duty to do .so. Ho was not asked to do so, and 
there was no affidavit before him as to the facts. Tbe affidavit filed in this court 
cannot bo used for the purpeso of ostablisbing facts which might have been but were 
not placed before ibo District Judge. In the oiroumstanoe.s we are unable to bold that 
the appoVlauts have ostablinhed sufficient cause for not prosocting their appeal before 
the time at which it was actually presented." 


(1) (1874) 7 N. W. P. H. O. Rep. 5. 

(2) (1903) 1. L. B. 27 Mad. 21. 


(3) (1889) 1. Hi. B 12 All. 464, 
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The appeal was then argued before a Full Bench. 

Babu Piari Lai Banerjit for the appellant. 

The appellants were entitled to exclude the period within which the 
courts were closed for the vacation as time requisite for obtaining copies. 
The application for copies was made at the very earliest opportunity that 
it could be made, and it was not possible for the appellants to apply for 
copies earlier, when the [ 484 ] judgment was delivered after 4 p.m. on the 
23rd of December. According to the rules prevailing in the lower courts, 
applications for copies are not received at that hour of the day, and it is a 
well-known principle of law that it the parties are prevented from doing a 
thing in court on a particular day, not by their own act or omission but 
by the act or omission of the court, they are entitled to do it at the first 
opportunity, and their act will be deemed to have been done at the earliest 
period of time at which it could have been done. As the appellants appli- 
ed immediately on the re-opening of the court on the 14tb of January, the 
law must attribute to them the intention of applying on the very day 
judgment was delivered if it were possible for them to do so. The matter 
would have been different if the appellants had waited one day even after 
the re-opening of the courts to apply for copies. Ho would not then have 
been entitled to the benefit of the exclusion of the holidays. The time 
required for obtaining copies must in each case be a question of fact 
depending on the circumstances of each particular case, as was correctly 
laid down in Thanamal v. Bihali (1). Under identical circumstances the 
Madras High Court had ruled that the vacation ought to be excluded ; 
Saminatha Ayyar v. Venkatasubha Ayyar (2). This case was not at all at 
variance with the principle underlying the Allahabad cases, as that court 
expressly laid down that — under the special circumstances of that case, 
which were identical with those of the present case, — the vacation ought 
bo have been excluded as being a portion of the time required for obtain- 
ing copies. This court, it is true, has hold in Full Bench that the time 
required for obtaining copies did not begin to run till the application was 
actually made ; Bechi v. Ahsan^ullah (3). 

In the first place the point for decision in the present case did not 
arise in that case and the remarks were only obiter dicta. It further pre- 
supposed that it was possible for the party to apply for copies at an earlier 
period and did not purport to deal with a case where it was nob possible for 
a party to apply earlier. In fact, Mabmood, J., in dealing with an hypothe- 
tical case similar to the present, was of opinion that the application would 
under those [ 485 ] oiroumsfcances, be pre^^umed bo have been made before* 
the holidays. All the remarks in the above case must be read as subject 
to the fact^ of that particular case. And in a later case meny of those 
remarks wore held to be obiter dicta and nob binding ; Siyadat-un-nisia v. 
Muhammad Mahmud (4). 

As to the next point, it was open to the District Judge to accept an 
appeal in court after the usual court hours. It was also open bo the 
District Judge to hold his court during court hours at his private residence 
and there was no reason to suppose that the District Judge had no juris* 
diction to accept an appeal at his private residence after court hours It 
was. of course, open bo the District Judge to refuse to do anyfehiug at 
home, but having accepted the appeal, it was not open to the other side to 
object. The case of Janki Kuar v. Beera Lai (5) was wrongly decided 

(4) (18971 I. L. K 19 All 842 
(6) (1874) 7 N. W. P. K. c. Hep ^ 
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(1) (1894) Punj. Reo. 6. 

(9) (1908) I. L. n 27 Mad. 21. 
(3) (1890) I. D. R. 19 All. 461. 
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lisla Purushottam Dus Tandan lor the respondents - 

[Richards, O. J. — We want to hear you on the question as to whe- 
ther the appeal was validly presented at the house of the District Judge.] 

The question whether the appeal, if presented after the usual court 
hours, was yet within time, if presented before the day had expired, 
depended on the meaning that would be given to the word ‘day.’ If *day' 
meant the usual calendar day of 24 hours, parties would bo entitled to 
present suits and applications up to 12 o’clock in the night, and yet there 
are absolutely no arrangements made for the receipt by any officer of such 
appeals and applications at such unusual hours. The word ’day’ could 
only mean the court day consisting of the hours as fixed by this court. 
The District Judge after he had left court ceased to be a District Judge 
and was only a private individual, and by accepting the appeal he could 
not constitute himself a District Judge. Moreover, he passed no order 
then and there, but simply received the appeal and acted as the band to 
present the appeal on behalf of the appellant on the next day in court. 
He never purported to exercise any iudioial function as District Judge 
when the appeal was presented. To take an illustration, if the District 
Judge were abused at home, he could nob constitute himself a court for 
the purpose of instituting contempt proceedings. He could not any more 
constitute himself a court for the purpose of receiving the appeal. 

[486] Babu Piari Lai Banerji was not called on to reply. 

Richards, C.J. and Kabamat Husain and Chamier, J. J. — The facts 
of this oa=6 ate as follows: — The Munsif delivered judgement in this case 
on the evening of the 23rd of December, 1910, allowing the plaintiff’s 
claim in full. The Christmas vacation began the next day and the court 
did not re-open till the 14th of January, 1911, after the Muharram holi- 
days. The appellants applied for a copy of the judgment and decree on 
the 14th of January and obtained it on the 19bh. On the evening of the 
27th of January, they handed an appeal to the District Judge at his pri- 
vate residence. If this can be deemed a sufficient presentation of the 
appeal, the appeal is within time. The District Judge dismissed the appeal 
as barred by limitation, on the strength of the ruling in Janki Kuar v. 
Heera Lai (l). In our opinion the appeal must be deemed to have been 
presented within time. No doubt, the learned District Judge might have 
refused to receive the appeal out of court hours, but he did not think fit to 
do so. He received the appeal and subsequently made an endorsement on 
it, showing that it bad been presented to him at 4-50 p.m. on the 27th 
January and stating that it would be admitted if ib was found to be within 
limitation and the other requirements of the law had been complied with. 
No reasons are given in the ruling of this Court referred to above, and we 
do not think that it should be followed. It is a matter of common know- 
ledge that applications are in oases of emergency made to Judges at their 
private residences, and are received by them. It is impossible to hold that 
Judges act in such circumstances without jurisdiction. The present case 
was one of emergency. The 27th of January was the last day of limita- 
tion for the appeal. In our opinion the learned District Judge was justi- 
fied in receiving the appeal at his private residence and the appeal must 
be deemed to have been presented within time. The District Judge was 
right in following the ruling of this Court, but for the reasons which we 
have given, we think that that ruling was erroneous. We set aside the 

(1) (1874) 7 N. W. P. H. G. Rep. 6. 
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daoreo of the Disbriob Judge and remand the case to him with direobions 
that the appeal be restored bo the pending file and disposed of aooording to 
law. Costs here and hitherto will be costs in the case. 

Appeal decreed and cause remanded. 


igi2 

may 

FULIi 

BENCH. 


3i A. 487 (=10 A. L. J. 4B=1B I. C. 319=13 Cr. L. J. 479). 

[487] REVISIONAL CBIMINAIj. 

Before Mr. Justice Karamxt Husain. 


84 A. 482sl4 
I. 0. 74499 
A. L. J. 743. 


GaNESHI LAIi V. Nand Kishore.* 

[6bh May, 1913.] 

Criminal Procedure Code^ scetion 197— Criminal miiappropriaiian— Jurisdiction— 
** Place where consegitences of act ensued." 

The word 'oonsequonce* in seotion 179 of the Ocimtoal Frooeduie Code means 
a oonaequenee which forme a part and parcel of the ofience- It does not mean 
a ooDSequenoe which is not each a direct result of the act of the offender as to 
form no part of that offence. 

Hence where an agent in charge of a branch shop in Sultanpur misappropriate 
ed money belonging to hie principal whioh should have been sent to the head 
office at Cawnpore. it was held that the Courts at Oawnpore had no jurisdiotion 
to try the agent for criminal misappropriation. Queen- Empress v. O'Brien (1) 
and Colville v. Kristo Kishore Bose (2) distinguished. Babu Lai v. Ohanshan 
Das (3) referred to. 

[Appl. 38 Mad. 699; Ref. 35 AH. 29; 69 I.O. 631=23, Cr. L. J. 748; 74 I 0. 74=1 Banc 
66=24 Or. L. J. 746; 81 I. 0. 538=25 Cr. L. J. 922;] 


A complaint was lodged before a Magistrate of the Cawnpore district 
by one Nand Kiehore, carrying on business at Cawnpore, against Gaaeshi 
Lai, upon the following allegations. The complainant stated that Ganeshi 
Lai bad been put in charge as bis gumashta of a branch shop at Gauri- 
ganj in the district of Sultanpur; that contrary bo his instructions 
Ganeshi Lai had kept the shop open and had realized some 1,500 and odd 
rupees, which he had misappropriated instead of sending it to the head 
office at Cawnpore. The Magistrate rejected the complaint, holding that 
he had no jurisdiction to entertain it. The Sessions Judge, however, took 
a contrary view and sent the case back bo the Magistrate. The accused 
thereupon applied in revision to the High Court. 

Babu Satya Chandra Mukerji. for the appellant. 

Mr. C. Boss Alston, for the opposite party, 

KarAMAT Husain, J. — In this case Nand Kishore lodged a complaint 

against Ganeshi Lai. The substance of the complaint is as follows: The 

head office of the complainant is at Cawnpore. A branch of the firm was 
opened at Ganriganj, district Sultanpur. in Sambat 1964. The accused 
was appointed a gumashta and his share was fixed at four annas in the 
rupee. He worked bill Sambat 1966 and was asked to come to 
Cawnpore. The accused [488] seemed to have been guilty of crim- 
inal breach of trust. The complainant directed him to close the shop 
at Gauriganj and nob to reopen it until the complainant had gone there 
and had checked the account. The complainant went to his home at 
Bbiwani in the Hissar district. When he returned in 1907. it came to 


• Criminal Revision No. 195 of 1912 from an oraet of Austin Kendall 
Judge of Oawnpore. dated the 2and February, I9i2. * 

(!► (1896) I. L. R. 19 All.. 111. (8) (1908) 6 A. L J 833 

(2) (1899) I. li. R. 26 Oal. 746. * 
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1912 knowledge tibati bhe aooased had opened the shop and misappropriated 

Mat 6. bhe money realized by him which he had to send to Cawnpore. A sum 

BEViBioNAij 1,583-14-6 has been misappropriated by him. When the 

ObiminaIi ^complainant was examined, he distinctly stated that the aooased mis> 

* appropriated the money belonging to the branch of the hrm at Gauriganj. 
84 A. 487=10 The Magistrate to whom the complaint was made came to the conclusion 
— ^sY c' 319 jurisdiction inasmuch as the offence appeared to have been 

=13 Cr. L J cn Gauriganj. In revision, the learned Judge was of opinion 

479 . * that the court at Cawnpore bad jurisdiction. In his order he says : — 

“ The facts alleged constitute an even stronger case for jurisdiction in the 
Cawnpore courts than did the facts in a previous case, I. L. R. 19 All., 
Ill, or I. Ij. R. 26 Cal., 746. Having regard to section 179 and to the 
above rulings in explanation thereof, I had that the Magistrate had juris- 
diction to proceed with the case.*' An application in revision is made to 
this Court, and it is urged on behalf of the applicant that the order of the 
Joint Magistrate is right. Section 179 of the Code of Criminal Procedure 
runs as follows : — '* When a person is accused of the commission of any 
offence by reason of anything which has been done and of any consequence 
which has ensued, such offence may be inquired into or tried by a court 
within the local limits of whose jurisdiction any snob thing has been done 
or any such consequence has ensued.*' The word ‘ consequence * in this 
section, in my opinion, means a oonsequenoe which forms a part and parcel 
of the offence. It does not mean a consequence which is not such a 
direct result of the act of the offender as to form no part of the 
offence. In Babu Lai v. Qhansham Das (1) it is remarked “ It is 
contended that section 179 by reason of the words contained in it 
* and of any consequence which has ensued,* gives the Magistrate 
at Aligarh in this case jurisdiction. Bub the only reasonable inter- 
pretation which can be put upon these words is that they are t489] 
intended to embrace only such consequences as modify or complete 
the acts alleged to be an offence." The above remarks support the view 
I take. The loss to the principal firm at Cawnpore is, therefore, not a 
consequence of the act of the accused committed at the branch of the 
firm within bhe meaning of section 179. Criminal Procedure Code. In the 
case of Colville v. Kristo Kishore Bose (2) I find the following passage. — 
" He ^eems to have thrown out in the course of his judgment that he has 
no jurisdiction to take cognizance of the complaint because the offence, if 
any, was committed at Sbalunar within the jurisdiction of bhe District 
Magistrate of Howrah. But it appears bo us that the moneys having been 
received from the complainant's firm at Calcutta, and the balance of 
accounts as stated by the complainant having been rendered in Calcutta, 
the Presidency Magistrate bad jurisdiction to take cognizance of the 
complaint in question." The above facts are very different from the 
facts of the case before mo, and the case is no authority for the proposition 
that if an offence under section 408 is committed in a branch of a 
firm the courts at the head office of the firm will have jurisdiction. In 
bhe cat»o of Q. E. v. O'Brie^i (3) the facts wore also different, and the loss 
to a branch of the fiim was not hold to be a loss to the principal firm 
at another place. For the above reasons, I bold that the courts at Cawn- 
pore have no juri«?diction to proceed with the ca«5e, and set aside the order 
of the learned Sessions Judge. Liot the record be returned. 

Application allo wed. 

(1) (lOOfi) 5 A. ti. J. 338. (3) (1896) 1. Xj. B. 19 All. IH. 

(2) (1899) I. li. R. 26 Cal. 746. 
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34 A. 490 (= 10 A. L. J. 48=15 I. C. 49). 

[490] APPELLATE CIVIL. 

Before Mr. Justice Karamat Husain and Mr. Justice Tudhall, 

Aziz Bakhsh (phjector) v. Kaniz Fatima Bibi and another 

(Decree^holde7'$).^ 

[7feh May, 1912.] 

Civil Procedure Code (1908) order X.Y/, rule tl ^Execution of decree^Attachment-Ap- 
pltcaitoti for execution dttfntssed but subsCQuently restored om revicto. 

By a mistake of the Court ao application for execution against property which 
was under attachment was dismissed, but the deoree-holdet obtained a review of 
that order and the executing court was directed to proceed. There was no order 
removing the attachment. Held on application by the decree-holder to sell the 
attached Pi^opecty that the attachment still subsisted and was valid as against 
a sale made by the judgment-debtor previous to thorev-ew. 

[Appr. 35 1. C. 210 ; Kef. 3 Pat. L J. 310=15 I. 0. 589 ; 42 All 39=17 A D T hOi « 
17 A. L. J. 52=41 All. 157: 62 I. 0. 343=83 0. D. J. 201=25 0. W N. Sw!] ’ 

In this case the assignee of a simple money decree applied for attach- 
ment of two classes of property, (1) property burdened with a mortgage in 
favour of the assignor, and (2) property nob so mortgaged. The first court 
disallowed the judgment-debtor’s objection, bub upon appeal it was al- 
lowed by the High Court and the application was dismissed in toto The 
deoree-holder, however, made an application for review, and a modified 
decree was passed dismissing the application for enocution in respect of the 
mortgaged property alone. During the pendency of the application for 
review, the judgment-debtor had transferred the property bo a third person 
and the lower court after receipt of the first order had sent the record bo 
the record room. After review the decree holder applied bo the executing 
court to go on with the execution as to the non-mortgaged property The 
judgmenb-debbor objected; but his objections wore disallowed The 
judgment-debtor thereupon appealed to the High Court. 

Mr. Nihal Ghand, for the appellant. 

Mr. B. E. O'Conor and Maulvi Ghulam Mujiaha. for the resnondentis 

Karamat Husain and Todball, JJ.— This is an appeal by a iuda’ 
naent-debtor from an order passed in execution proceedings ^ 

The person seeking bo execute the decree is the assignee of a simnle 

money decree which was transferred to the court of the Subordinate Judea 
of Meerut. ® 

[491] The assignee of the decree attached two lobs of property (ll 
property which was burdened with a mortgage in favour of her assignor • 
(2 property which was not so mortgaged. Both sets of property were 
attached. The judgment-debtor objected that the mortgaged ntonerhv 
could not be sold m execution without a suit being brought on the mortgage 

The erst court disallowed the objection. An appeal was preferred by 
the judgment-debtor, to this Court, a Bench of which, on the 2nd of June 
1909, upheld the objection and passed a decree dismissin^the application 
for execution zn toto In this order there was clearly an error, as some of 
the property abbaohed was nob mortgaged property oi 

Aocordingl^y, on the 10th of August, 1909, the decree-holder annlied 
for review of the judgment of the 2nd of June. 1909 Thn 
granted, and this Court, on the 13th of JukSo passed 
order dismissing the application for execution otly r TesnecTtlB^ 

Judge S Meemt!d.?ea thVaVth of HoTemberi9?i.®°“ Reghubau. L.l, 8ab;;i;^e 
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1912 mortgaged property and remitting the reoord to the lower oourt with orders 

MAY 7. to continue with the execution of the decree according to law in regard to 

*— the rest of the property. In the meantime, the lower court on receipt of 
AppbdxiAte decree of the 2nd June, 1909, had on the 18th of August, 1909, sent 
Giv^ the reoord into the record-room. 

3 } A. 590= While the application for review was pending, i,e , between the lObh of 

10 A. L. J. 56 August. 1909, and the 13th of June, 1910, the judgment-debtor sold the 
=16 1. 0. 59. nonmortgaged property to a third party. 

After the decision of the 13th of June, 1910, the decree-holder applied 
to the lower court on the basis of this Court's order of that date to go on 
with the execution proceedings and to sell the attached (non-mortgaged) 
property. The judgment-debtor (not his transferee) objected, pleading 
that under order XXI, rule 57, the previous attachment had ceased to 
exist, and that a fresh attachment was necessary and the property could 
not be sold as be had already sold it to another person. 

The lower oourt rejected the objection, and hence this appeal by the 
j udgment-debtor. 

Stress is laid on order XXI, rule 57. The rule clearly does not apply. 
It relates to the case of a default by the decree-holder which prevents the 
court from continuing the execution proceed- [492] ings and results in a 
dismissal of the application for execution by reason of that default. In 
such a case the rule lays down that the attachment ceases to exist directly 
the order of dismissal is passed. The rule allows the court on the 
occurrence of such default to cither dismiss the application or adjourn the 
proceedings, and adds that if the application be dismissed the attachment 
ceases at once. 

In the present case there was no dofault, nor after such a dismissal 
would the revival of the execution proceedings cause a revival of the attach- 
ment, at least so as to prejudice the rights of strangers who have in the 
moautime acquired a title to the property {,vid& 14 G. Ij. J. 47G). This 
latter case does not help the appellant who is himself the judgment-debtor; 
nor is the case reported in 13 C. li. J. 243, of any assistance, for in that 
case there was a clear speoifiio order releasing the property from attachment, 
Prior to the Code of Civil Procedure now in force there was often con- 
siderable doubt whether an attachment came to an end on the passing of 
an order dismissing an application for execution by reason of the decree- 
holder’s default (cide I. L. R. 33 Cal. 666). This has now been set at 
rest by order XXI, rule 57. But in the present case there was no such 
order of dismissal for default. The first order of dismissal passed by this 
Court on appeal on the 2nd of June. 1909. was set aside on review, and 
the order finally passed on the appeal only disallowed the application for 
execution in so far as it related to the mortgaged property, and upholding 
the application in regard to the property now in question and ordering the 
lower oourt to go on with the execution of the decree in respect thereto. 

In regards to this property there has, therefore, been no dismissal of 
the application for execution. The lower court’s order of the 18th of 
August, 1909, consigning the record to the record-rooms does not and 
cannot help the appellant. He made the transfer while the application 
for review was pending. We would point out that his transferee has not 
come into oourt. 

We hold that in the circumsbanoes of this case the abtaohmenb of the 
property in question at no time came to an end, and we, therefore, dismiss 
the appeal with costs. 

' ■ ' " Appeal dtemtssea* 
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34 A. 493 (=10 A. L. J. 19=16 I. C. 157). 

[493] APPELLATE CIVIL. 

Before Sir 'Eenry Bichards, Knight, Chief Justice and Mr. Justice Banerji. 

Muhammad Akhtar Husain Khan and others (P^ainii^'a) v. 

Tasaduq Husein {Defendant)."^ 

[lObh May, 1912.] 

Partiiion^Appeal against preliminary decree — Final decree passed during pendency of 
appeal — Cross objections filed against final decree^Appeal against preliminary 
decree maintainable. 

Where the plaiotifls in a suit for partition had preferred an appeal from the 
preliminary decree, and had also, in the defendant’s appeal from the final 
deocee. filed oro9<) objeotions. it was held that there was no bat to the hearing 
of the plaintifis' appeal against the preliminary decree. Kuriya Mai v. 
Biahambhar Das (1) and NarainDas v. Balgobind (2) distinguished. 

[Ref. 36 All. 532; 78 I. 0. 978; 84 I. 0. 674=40 C. D. J. 291] 

This was an appeal under section 10 of the Letters Patent from a 
judgment of Piggott. J, The facts of the case appear from the judgment 
under appeal, which was as follows : — 

“The question raised by this second appeal is a somewhat curious one. In a 
suit for partition a preliminary decree was passed on the 19th of Deoember, 1907. On 
the Ist of February the plaintifis in the suit preferred an appeal against the said 
decree. They neglected, however, to ask the appellate Court for any order staying pro> 
oeedings in the Court of first instance during the pendency o! this appeal. The result 
was that the appeal was still pending when, on the lOth of March, 1908, the first 
Court proceeded to pass a final deocee. Against this deocee the delendant appealed, 
while the plaintifis later on put io a memorandum of cross objections under order XIil’ 
rule 22. of the present Code of Oivil Procedure. In this petition the plaintiffs did not 
raise any of the points whiob they had taken in their memorandum of appeal against 
the preliminary deocee but merely objected to certain matters which had been deter- 
mined by the final decree alone. I have just held in a connected appeal by the 
defendant that this appeal of the said defendant against the final decree was main, 
tainable, and have remanded that oa'ie to the lower appellate court for a decision both 
on the appeal and on the cross objections. What I have now to decide is simply 
whether the plaintiffs' appeal against the preliminary decree of the I9bh December 
lb07, is maintainable, in view of the fact that these plaintiffe have not appealed 
against the final decree passed on the lOth ol Maroh, 1908. U is contended that the 
present ease is distinguishable from that decided by this Court in I. L R. 32 All 225 
because in the present case the appeal was tiled before the final decree had been passed! 

1 find myself unable to draw any di.stmotioQ of principle on this ground. The reasons 
given in the above reported case for not entertaining an appeal against a preliminary 
deocee unless the final decree is also ohallecged, do not seem to me to be affected by 
the oiroumstanoe that there was no final deoree in existence 'at the moment when the 
appeal against the preliminary deoree was filed. This view was taken by a 
Bench of this Court in F. A. No. 3 of 1910, decided on the 21st of Maroh 1911 
I have pointed out that the plaintiffs could have protected themselves either by 
obtaining a stay order from the appellate oourt, or by cepaating in their memorandum 
[494] of cross objections the grounds on which they had challenged the prelimi- 
nary decree in their appeal against the same. Even now it is open to the lower 
pellale oourt, if it is satisfied that the plaintiffs have acted in good faith to admit 
a further memorandum of cross objeotiona, or to permit amendment of the 'memotan 
dum already presented so as to meet the difficulty to whiob the plaintiffs find 

themselves. The appeal now before me must, in my opinion, fail. It is, aooordinow 
dismissed with costs.” ^^^lumgry, 

The plaintiffs appealed. 

The Hon’ble Dr. Sandar Lai and Mr. S. A. Haidar, for the apDel- 
lants. ^ 

Dr. Satish Chandra Banerji, for tho respondent. 

• Appeal No. 97 of 1911 under seolion 10 of the Letters Patent. ~ 

(1) (1910) I. L. B. 32 All. 285. (2) (1911) 8 A. L. J, 604. 
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HiIChahdSi C. j. This appead arises under fihe following oirounasfcan- 
ces. The suit was one for partition. A preliminary dearee was made on the 
19th of December. 1907. The plaintiffs preferred an appeal within time 
against this preliminaiy decree. Before the appeal was decided, however, 
a final decree was made on the 10th of March, 1908. The defendant pre- 
ferred an appeal against the final decree, and the plaintiffs filed cross ob- 
jections under order XLI, rule 22. The two appeals then came before the 
lower appellate court. It dismissed the plaintiffs’ appeal on the ground 
that they had not appealed from the final decree, and it dismissed the de- 
fendant’s appeal upon the ground that he had nob appealed against the 
preliminary decree. Both parties appealed to this Court, and our learned 
brother set aside the decree of the lower appellate court, dismissing the de- 
fendant’s appeal and remanding the case to be heard on its merits. He, 
however, dismissed the plaintiffs’ appeal on the ground that they ought to 
have appealed against the final decree. Belianoe was placed upon the 
ruling of Kuriya Mai v. Bishambhar Das (1) and also on the case of 
Narain Das v. Balgobind (2). The facts in the present appeal are not iden- 
tical with the facts in cither of the two rulings relied on. The final decree 
never became final. The defendant bad appealed against it, and the 
plaintiffs had filed cross objections. It was, therefore, sub judice when 
the appeal of the plaintiffs from the preliminary decree came on for bear- 
ing. The case of Kuriya Mai v. Bishambhar Das was like the present a 
case which arose before the present Code of Civil Procedure came into 
operation. The case of Narain Das v. Balgobind was one to which the pro- 
visions of the present Code were applicable. The decision in the latter 
£495] case seems to mo to have rested entirely upon the ruling in Kuriya 
Mai v. Bishambhar Das. Section 97 of the Code of Civil Procedure pro- 
vides as follows : — 

Where any party aggrieved by a preliminary decree passed after the 
commencement of this Code does not appeal from such decree, he shall be 
precluded from disputing its correctness in any appeal which may be pre- 
ferred from the final decree.” It seems bo me that this section shows 
that the proper made of challenging the correctness of the preliminary 
decree is an appeal against that decree. 1 can see no reason why a party 
should be called upon to appeal against the final decree and bo incur the 
expense of so doing merely to keep the other appeal alive. It may well 
be that the party has no objection to the final decree in itself and that 
his sole objection is to the preliminary decree. In many oases the party 
would admit that if the preliminary decree is confirmed, the final decree 
is correct. It seems to me also, that the final decree depends upon the preli- 
minary decree, and that if an appeal is duly taken to the preliminary dec- 
ree and succeeds the final decree necessarily fails with the reversal of the 
preliminary decree upon which it depends. I would allow this apppeal. 

Banerji, .1. — I bavo also arrived at the same conclusion. The ground 
upon which the appeal of the plaintiffs was dismissed by the lower ap- 
pellate court was that they had not appealed from the final decree passed 
by the couib of first instance. That court over-looked the fact that at 
the time when the appeal of the plaintiffs came on for hearing, there was 
pending in that court an appeal preferred by the defendant m which objeo- 
bions bad been taken by the plaintiffs, so that at the time of the hearing 
of the appeal of the plaintiffs from the preliminary decree, the final decree 
was sub judice and bad not become final. That oiroumstanoe distin- 

(1) (1910) 1. L. E. 32 All. 225. (2) (1911) 8 A. Ii. J. 604. 
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guishes this oase from the two rulings on which the learned Judge ot this 
Court has relied and which have been referred to by the learned Chief 
Justice. In the first of those oases no appeal had been preferred from the 
final deoreOi and in the latter of them the period of appealing from that 
decree is said to have expired when tho appeal from the preliminary dec- 
ree was filed. That is not the oase here. Thereforei there was no reason 
for not entertaining the appeal preferred by the plaintiffs from the preli- 
minary decree passed by the court of first instance. I also would allow 
the appeal. 

[496] By the Court. — The order of the Court is that the decrees of 
the court below and of this Court are set aside, and the oase is remanded 
to the lower appellate court with directions to readmit it under its original 
number in the register and to hear and decide it on its merits. Costs here 
and heretofore will be the costs in the cause. The record may be sent 
back, as soon as possible, ho enable the lower appellate court to dispose of 
the appeals of both parties at an early date. 

Appeal allowed. 


34 1. 496 (=10 A. Ii. J. 3=16 I. 0. 149). 

FULti BENCH. 

Before Sir Benry Rickards, Knight. Chief Justice, Mr. Justice Karamat 

Husain and Mr. Justice Chamier 


Dropadi (Petitioner) v. Hira IjAIi (Opposite party) * 

[19bh May, 1912.] 

Act No. Ill of 1^01 {Provincial Insolvency Act), section {A)— Appeal^Limitation— 
Application of general provtstons of the lato of limitation~--^Act No IX of iQftft 
{Indian Limitation Ad), sections 12, 29. ^ ® 


moaning of section 

29 of tho Indian Limitation Act, but, inasmuch as it is not in itself a oomnlota 
Code, there is nothing to prevent tho application thereto of the general provi“ 
aions of the Indian Limitation Act. Such general provisions do not “ afleot or 
altar the period prosoribod by a spooial law, but only the manner in which 
that ^riod IS to bo oomputod. Jugal Kishare v. Our Narain (1) overruled 
Bern Prasad Kuar, r Dharaka Rni (2). Jeli Sarup v. Ram Chaudar Singh m 
and Veeramma v. Abb, ah (4) followed^ Paulson v. Modhoosoodun Paul ChoLhrl 
Ihl. Vnnoda Persaud Mookerjee Krtsto Conmar Moilra {(.), Nansndro Nath 
Mullick v. Mathura Mohun Parhi (7), Qirija Nath Rov Bahadur v Palani Bibso 
,9), Bthart Lai Mookerjee V. Mungotnnath Mooksrjee (9), Qolap Chand Nowluckhi 
y Krtshlo Chundsr Dass B.swas (10), Nijabuloola w. Wasir Ali (11 ). kCust 
M ohun Chuckerbuttv v.Dtnabashy Shaha (IQ), Ouracharya v. The President of 
theBelgaum Town Munieipalilies (13), Kullayappa v. Lakshmipathi(li)Abdul 
Hak.m w Lat,/-un nessa Khaim. (15) and Suraj Bali Prasad v. r^mas (16) 


[Dish. 


35 All. 410 : 45 1. C. 228 — 27 C. L. -I. 374 ; '30 I. C. 703=39 Mad 5SS • PaF orr 
M. L. J. 110=20 M, L. T 136=10 L. W, 226=1919 M.wf N. 565=43 Mad 51] 


• First App6=»l No. 154 of 1911 from an 
Oawnpsre, dated the 24th of July, 1911. 

(1) (1911) T. L. R 33 All. 738. 

(2) (1901) I. Ei R. 23 All. 277. 

(3) Weekly Note'^, 1902, p. 34. 

(4) (1893) I. tj. R. 18 Mad. 99. 

(5) (1865) 2 w. B. Aot X Bulidgs. 21. 

(6) (1872) 15 B. Ij. R. 60. note. 

(7) (1891) I. L. R. 18 Cal. 368. 

(8) (1889) I. t,. B. 17 Cal. 268. 


ocaet oi Austin Kendall, District 


(juage 


(9) 

( 10 ) 

( 11 ) 

( 12 ) 

(18) 

(14) 

(15) 

(16) 


(1879) I. 
(1379» 1 
(1882) I. 
(1884) I. 
(1884) I. 
(1889) 1. 
(1903) I. 
(1906) I. 


L R. 6 Cal. 110. 

Ij B. 5 Cal. 314. 

L. R. 8 Cal. 910. 

Ij. B 10 Cal 265. 
Ij. R. 8 Bom. 629. 
L. R. 12 Mad. 467. 
L. R. 30 Cal. 582 
L. B. 28 All. 48. 
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The facts of this case appear sufficiently from the following or^or of 
reference made by Kabamat Husain and Chamier, JJ.: — 

** Thd question for decision in this and the connected appeal is whether a 
person filing an appeal under section of the Provincial Insolvency Act is entitled 
£4971 to the benefit of seotion 12 of the Limitation Act. KNOX and PiGGOTT, JJ., in 
Jugal Kishore v. Our ^aratn (1) held that he is not. In the course of their judgment 
they say that the only oase on the point which they know of, in this Court, is that of 
Beni Prasad Kuariv. Dharaka Rat (2). It is evident that their attention was not 
drawn to the case of Suraj Bali Prasad v. Thomas (3). They distinguish the decision 
in I. L. B. 23 All. on the ground that it proceeds upon a very special line of reason^ 
ing. It seems to us that it proceeds upon two grounds, namely, that seotion 5 of the 
Limitation Act does not *cxteytd or alter' a period of limitation and that the Bent Act 
of 1881 could not be considered a complete Code in itself so as to render the provisions 
of the Limitation Act inapplicable. 

*‘The first ground applies generally to all oases of this kind and was so uuderstood 
by the learned Judges who decided the case in 1. L. R. 28 All. 

'* It seems to us that if the decisions in I. L. B. 38 All. and I. L. B. 28 All.* are 
right,' the decision in I. L. B. 33 All. must be wrong. 

*‘Seotion 29 (1) (2>) of the Limitation Act of 1903 reproduces seotion 6 of the Limi. 
tation Act of 1877. Therefore the construction placed upon seotion 6 of the Act of 
1877 by the Judges that decided the case in 23 All. is not affected by the passing of the 
Limitation Act of 1908. 

“We think that much confusion is likely to result from the conflict between the 
decision in 33 Allahabad and the earlier decisions in 23 and 28 Allahabad. 

“Wo direct that this case be laid before the Hon’ble the Chief Justice with a view 
to its being laid before a larger Bench'*. 

Mr. M. Agarivala^ for the appellant : — 

The time spent in obtaining copies of judgment and decree should be 
excluded in computing the period of limitation for the appeal. The Indian 
Insolvency Act, it is true, provides for the period of limitation of appeals, 
but there is nothing to show that the methods of computation of the period 
of limitation sot out in part 3 of the Ijimitation Act were to be excluded 
in computing the period of limitation prescribed by that Act. The rule 
set out in section 12 of the Limitation Act only lays down how the period 
of 30 days is to be calculated when some days had been spent in obtain- 
ing copies of judgment and decree. An appeal under the Insolvency Act 
cannot be filed without a copy of the decree appealed against, and in some 
cases it would be impossible to file the appeal at all within 30 days. 
Section 29 of the Limitation Act provides that nothing in that Act would 
affect or alter any period of limitation prescribed by any special or local 
law. The Indian Insolvency Act is certainly not a local law, nor is it a 
Special law. In one sense all Acts of the Legislature deal with special 
subjects, and, as such, might bo called special laws. But the expression 
[498] ' special law ’ means, what in England is known as a private Act 
of Parliament. Moreover, by applying section 12 of the Limitation Act 
the peroid of limitation prescribed by the Insolvency Act would remain 
the same, but in calculating that period certain days would have to be 
excluded as provided for in that section which is based upon an obvious 
rule of justice and common sense. He cited the following cases : — Suraj 
Bali Prasad v. Thomas (3), Beni Prasad Kuari v. Dkaraka Bai (2), Wall 
V. Howard (4), Abdul Hakim v. Latif^un-nessa Khatun (6), Kheter Mohun 


(1) (1911VU L. R. 33 All. 739. (4) (1&96) I. L. B. 18 All. 215. 

(2) (1901^ I. L. B. 28 All. *277. (5) (1903) I. L. B. 30 Oftl. 532. 

(8) (1906) I. L. R. 28 All. 40. 
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ChuclctThuiiy v. Dinahaihy Shaha (1). mjahutoolla v. Wazir AH (2), In re 
Land Acquisition Act (3) and Ourachar'i/a v. The President of the Belgaum 
Town Municipalities (l). 

Munshi Oulzari LaU for the respondent : — 

The Insolvency Aob is certainly a special law inasmuch as it deals 
with the Special subject of insolvoaoy, and if this were not a special law, 
there was no Act in the statute book which would be special law. Accord- 
ing to the definition of special law as given in section 41 of the Indain Penal ' 
Code, the Insolvency Act is certainly a special law. Moreover, the Insol. 
venoy Act by containing a provision for the period of limitation applicable 
to appeals was intended by the Legislature to a self-contained enactment. 

He cited Kumara Akkappa Naifanim Bahadur v. Sithala Naidu (5), 
Jugal Kishore v. Oiir Narain (6), Timal Kuari v. Ablakh Rai (7), 
Qirija Nath Roy Bahadur v. Patani Bibee (8), and Nagendro Nath 
Mullick V. Mathura Mohun Parhi (9). 

Mr. M. Tj. Agarwala was heard in reply. 

Richards. G. J. . and Karamat Husain and Chamier, JJ.— 

One Ram Narain was declared to be insolvent by the Court of Small 
Causes, Cawnpore, and the respondent was appointed to be receiver of 
his estate. On the application of the respondent under section 37 of 
the Provincial Insolvency Act, certain transfers made by the in 
solvent in favour of the applicant were set aside by an order dated 
the 18th of March, 1911. The applicant presented an appeal [499j 
to the Di^itrict Judge on the 26th of April, 1911. His appeal was with- 
in limitation only if he was entitled under section 12 of the Limitation 
Act bo deduct the time spent by him in obtaining a copy of the order of the 
court of first instance. The District Judge, following the decision of 
Knox and Piggott, JJ., in Jugal Kishore v. Our Narain (6), held that 
the applicant was nob entitled to the benefit of section 12 of the Limitation 
Act. Accordingly he dismissed the appeal. This is an application for revi- 
sion of the order o^ the District Judge. It has been treated by the office 
as a first appeal from an order, but it is an application under the proviso 
to section 46 (l) of the Provioial Insolvency Act. 

In the course of their judgment in the case cited, Knox and PiGGOT, JJ. 
say that the only ease in this Court bearing on the point of which they 
are aware, is that of Beni Prasad v. Dharaka Rai (10) (the actual reference 
is to a case reported at page 270 of the same volume, but this was 
evidently a slipV They distinguished that case on the ground that it pro- 
ceeded on a very special line of reasoning. It seems to us that the deoi- 
sion of StRACHEY. C. J., and Baner.ti, .T., in I. L. R. 23 All. 277. pro- 
ceeded upon two grounds, namely, that section 5 of the Limitation Act of 
1877 did not. within the meaning of section 6 of that Act, 'affect or alter’ 
a period of limitation prescribed by the N. W. P. Rent Act of 1881, and 
that the latter Act could not be considered a complete Code in itself * so as 
to render the general provisions of the Limitation Act inapplicable. Knox 
and Piggott, JJ., held that if section 12 of the Limitation Act were 
applied bo an appeal under section 46 of the Insolvoaoy Act, it would 
within the meaning of section 29 of the present Limitation Aob, ‘affect or 

(R) (1011) l. t,. R. 30 AiTt^ 

^7) {187r>> I. Tj. R.i Ml. 264 
(8) nsom 1. ti. R. 17 0al. 263 
ro) (lR9DT.ti. R. 1ft 0»1 36 ' 

(101 (1901) I. Xj. R. 23 All. 277 


(1) (IRSil t fj. R. 10 Gal. 266. 
(7) ;(lRft2) T. Ti. R. fl Gal. 910. 

(3) (1906! T. r,. R. flO Rom. 275. 

(4) (lftft4 ) I. Tj. R. ft Rom 520. 

(5) (1897) 1. li. R. 20 Mad. 476. 


6 Y-_ii2 


889 


1918 

MAT 19. 
FUEIi 

Bbnoh. 

34 A. 496=3 
10 A. L. J.3 
sl6 1. 0. 149. 



1012 
MAT 19. 

FTOIi 

BSNOH. 


84 £. 496=^10 
A. L. J. 3= 
16 I. 0. 149. 


84 &11. 500 INDIAN HiaH GODBl BBFOBTB [Vol. 

&l!)er* the period of limitation presoribed for an appeal under the Insol- 
vency Act, As the language of section 29 of the present Liimitation * Act is 
to all intents and purposes the same as that of section 6 of the liimitation 
Act of 1877, the decision of KnoX and Piqgott, -TT., conflicts with that 
of StRACHBY, O. J., and Banerti, T., upon a question of the correct con- 
struction of the tiimitation Act, which is of considerable importance. It 
also conflicts with the decision of Banerji, .T., in Jnti Sarup v. Bam 
Chandar Sinoh (l), which was not brought to their notice. 

taoo] The qnestion has been argued very fully before us, and our 
attention has been drawn to a large number of decisions bearing npon it. 
For the applicant it has been contended that the Provincial Insolvency 
Act is not a * special law ’ within the meaning of section 29 of the Bimita- 
tion Act, and that, even if it is a 'special law,' the application of section 12 
of the liimitation Act to the appeal in this case does not. within the mean- 
ing of section 29 of that Act, * affect or alter * the period prescribed for an 
appeal under section 46 of the Provincial Insolvenov Act. 

Bo far as we are aware, the expression * special law ’ has not been 
defined by the Legislature, except in the Penal Code, and it is nob permis- 
sible to use the definition in that Code as a guide to the meaning of that 
expression in the Limitation Act. It may be that the expression was 
intended to cover only laws like the Rent Act X of 1859, which was held 
bv the Priw Council bo be a complete Code in itself, hut it seems more 
likely that the words were intended to be understood in their ordinary 
sense as meaning an Act dealing with a particular suhiect. Even so the 
expression is not free from diffionlty. The Coi^e of Civil Procedure is a 
general law fsee L. R. 3 T. A. 7\ though it purports to deal onlv with 
procedure. The Forfeited Property Act of 1 ^59 is ohvioudv a special law. 
But what of such an Act as the Transfer of Property Act ? The Registra- 
tion Act has been held to be a special law, and we think rightlv. The 
Provincial Insolvency Act, though it applies to a Targe part of British 
India, appears to us to be a special law, as it creates a special iurisdiction 
and deals with a very special branch of the law. We are ‘of opinion that 
the Provincial Insolvency Act is a spccia’ law within the meaning of 
section 29 of the Limitation Act. 

We think the course of legislation on the subject throws some light 
upon the true meaning of section 29 of the present Limitation Act. Act 
XTV of 18^9, section 3, provided that when by any law then or thereafter 
to be in force, a shorter period of limitation than that prescribed by that 
Act was specially prescribed for the institution of a particular suit, such 
shorter limitation should be applied notwithstanding that Act: and sec- 
tion 14 of that Act contained provisions similar to those contained in seo- 
bion 14 of the present Limitation Act. While the Act was in force, a ques- 
tion arose whether a suit for rent under Act X of 1859 was governed by 
Act XIV or not. A Full Bench of the Calcutta High Court answered this 
rSOl] question in the negative, see PnuUon v. Modhoosoodun Paul Chow- 
dhrv (2^. and this decision was approved in a later case hv their Lordshios 
of the Privy Connoil, who said that the special legislation contained in 
Act X was of such a special kind that according to the well-established 
rule for tbe construction of Statutes, it must be presumed that the Legis- 
lature did not intend by the general enactment in Act XlV to interfere 
with it. Thev pointed ont that Act X was intended bo form a special and 
complete Code of Procedure with regard to the trial of questions 

( 1 ) Weakly Notes. 1901, 'p- 34. (3) (1935) 2 W, R. A.ot X Ralinga p. 21. 
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tdlating to rent and the oooupanoy of land in the mnfassil— * 
Unnoda Persaud Mookerjee v. frtsto Coomar Moitro Cl). In aocordanoe 
■with that decision it was held by a Full Bench in Nagendro Nath Mulliok 
V. Mathura Mohan Parhi (2) that section 14: of the Limitation Act of 1877 
did not apply to suits under Act X of 186y. See also Qtrija Nath Roy 
Bahadur v. Patani Bibee (3). 


Section 6 of the Limitation Act of 1871 provided as follows: — ** When 
by any law not mentioned in the schedule hereto annexed and now or 
hereafter to be in force, a period of limitation differing from that prescribed 
by this Act is especially prescribed for any suits, appeals or applications, 
nothing herein contained shall affect such law.” This was replaced in 
1877 by section 6 of the Limitation Act of that year, which provided as 
follows: “When by any special or local law now or hereafter in force in 
British India, a period of limitation is specially prescribed for any suit, 
appeal or application, nothing herein contained shall affect or alter the 
period so prescribed.” The alteration in the language is noticeable and 
suggests an intention to limit the operation cf special or local laws to the 
periods prescribed by them and to re-introduce the principle of section 3 
of the Limitation Act of 1859, which limited the operation of other Acts 
to any shorter periods prescribed by them. This seems to have been the 
view taken in Bekari Loll Mookerjee v. Mungolanath Mookerjee (4), where 
section 12 of the Limitation Act of 1877 was held to cover an 
application for review of judgment in a case under the Bengal Bent 
Act of 1869 and in (dolay Chand No-mluokha v. Krishto Ghunder 
Dass Biswas (5) where section 5 of the Limitation Act of 1877 was 
[bOliJ held to apply to a suit under the Bengal Rent Act of 1869. Simi- 
larly in NijabuiooUa v. Wazir Alt (6), and in Khetter Mohun Chuoker- 
buUy v. Dinabashy tikaha ^7), it was held that sections 5 and 14 of the 
Limitation Act of 1877 applied to suits under section 77 of the Registra- 
tion Act. The last three decisions were approved and followed by the 
Bombay High Court in Guracharya v. The President of the Belgaum Town 
Munioi'palities ^8). On the strength of three of the Calcutta decisions it 
was held in a reference under the Madras Forest Act of 1882, I. L. B., 10 
Mad., 210, tnat section 5 of the Limitation Act of 1877 applied to an 
appeal under that Act, and in Kuilayappa v. Lakshmipathi (9) that sec- 
tion 14 of the Limitation Act of 1877 applied to a suit under the Madras 
Bent Recovery Act, 1866. 


After examining the cases mentioned above and others, MuthusamI 
IVYAR, J., in Veeramma v, Abbiah (lU) came to the conclusion that the 
general provisions of the Limitation Act of 1877 were applicable to suits 
and other proceedings under Acts prescribing special periods of limitation, 
unless those Acts were complete Codes in themselves to which the gene- 
ral provisions of the Limitation Act could not be applied without incon- 


gruity. This view was accepted by Strachey, C. J., and Banerji, J., in 
Beni Prasad Kuan v. Dharaka Rai (11) and by Banerji, J., in Joii 
Barup V. Ham Ohundar Smgh (l2), both oases under the N. W. P, Rent 
Act, i88l. 


(1) (1872) 16 B. L. R. 60 Note. 

(2) (1891) 1. L. R. 18 Cal. 868. 

it) (1889) 1. L. R. 17 Cal. 268. 
(4) (1879) 1. L. R. 6. Cal. 110. 

(6) (1879) I. L. R. 6 Cal. 814. 
(6) L. R. 8 CaL 910. 


(7) (1884) I. L. E. 10 Oal. 265. 

(8) (1684) I. L. R. 8 Bom. 629. 

i9) a889) I. Ij. R. 12 Mad. 467. 

(10) (1893) l.D. R. 18 Mad. 99, 

(11) (1907) I.L. R. 28 All. 277. 

(12) Weekly Notei, 1902, p. 84. 
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There is kherefor© aufahority for the proposition that the general 
provisions of the Limitation Act, 1877, are applicable to suits and other 
proceedings under other Acts which prescribo special periods of limitation, 
but which are not intended to be complete Codes in themselves, and that 
the words ‘affect or alter' in section 6 of the Limitation Act of 1877 relate 
84 A. 496= only to the period prescribed and not to the way in which that 
10 A. L. j. 3 period is to be computed. The same words appear in section 29 of 
= 16 l. C. 149. tjbe present Limitation Act. It cannot, however, be said that this view 

has gone unchallenged. Shephabd, J., in the case reported in 1. L. B. 
18 Mad. 99, expressed the opinion that the application of the general 
C603] provisions of the Limitation Act to periods of limitation prescribed 
by other Acts did ‘alter or effect’ those periods and Ghandbavarkar, J., 
in a land acquisition case in I. L. B. 30 Bom. 275, said it was a moot 
question whether the general provisions of the Limitation Act could be 
applied in this way, though he followed a previous decision of the Bombay 
Biigh Court by which he considered himself bound. 


The question is one of considerable difficulty, and it must be admitted 
that at first sight it is straining the words to hold that the application of 
the general provisions ot the Limitation Act to periods of limita- 
tion prescribed by other Acts does not ‘affect or alter' those periods. 
In one sense it certainly does. But the construction accepted by 
STUACHiiY, C. 0., Baneeji, .J., and Mdi'HUSAMI Ayyar, j., seems to us 
to be correct. Apart from the hietory of this piece of legislation, we find 
it difficult to believe that when the Legislature introduced, as it has, into 
several Acts, provisions giving a right of appeal and prescribing periods 
within which the right may be exercised, it intended as a general rule that 
those provisions should bo applied without reference to the general provi- 
sions contained in the general Limitation Act. In many, if not most, oases 
the Code of Civil Procedure is made applicable, with the result that an 
appeliauU must produce a copy of the order against which he is appealing. 
It is reasonable to suppose that the Legislature intended to give him time 
to procure a copy of the order. The general provisions of the Limitation 
Act aie founded mainly upon equitable considerations which apply as 
much to periods of limitation prescribed by special Acts as to periods of 
limitation prescribed by the Limitation Act itself. 

Upon the question whether this or that Act is a complete Code in itself 
to which the Limitation Act should not bo applied, there is considerable 
difference of opinion. In some of tbo cases already cited, the Calcutta High 
Court held that tbo genoial provisions of the Limitation Act, 1877, were 
applicable to suits under the Registration Act. Bub in Veeramma v. 
Abbiah (l) three Judges hold that they did *nob apply and that decision was 
followed in Abdul Bakim v. Latif-un-ncssa (2). In Suraj Bali Prasad v. 
Thomas C3) it was held bliat section 5 of the Limitation Act. 1877, did apply 
[604] to a suit under the Registration Act. lb is unnecessary bo express 
any opinion on this point, bub the soundness of one of the reasons given 
for holding that the general i^rovisions of the Limitation Act do not apply 
to suits under the Registration Act, namely, that a suit to compel registra- 
tion of a document might bo delayed for many years under section 7 of 
the Limitation Act of 1877 (section 6 of the present Act), is open to ques- 
tion, for that section applies only to suits the period of limitation for 
which is prescribed by the schedule. The same reason was given by BInoX 


(1) (lb9B) 1. Ij. H. 18 Mad. 99- 

(2) 11903) 1. Ij. R. 30 Oal. D32. 
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and PiQGOTT, JJ., for holding fcbab bhe general provisions of bhe Limibabion 
Aob did nob apply to prooeedlngs under bhe Insolvency Act. 

There remains bhe question whether the Provincial insolvency Aob 
is a complete Code in itself. In our opinion it is nob. In order bo ascer- 
tain the procedure to be followed in original, appellate or revisional pro- 
ceedings. one has to refer to bhe Code of Civil Procedure. It appears to 
us that the object of section 47 of bhe Aob was to attract the provisions of 
the Code of Civil Procedure. There are several Acts, for example, the 
Succession Aob. bhe Probate and Administration Act, and the Land Acqui- 
sition Aob. which make the Code of Civil Procedure applicable to pro- 
ceedings under bhe Act and give a right of appeal bo the High Court, bub 
do nob prescribe any period of limitation for bhe appeal. It has always 
been assumed, probably rightly, that such appeals are appeals under the 
Code of Civil Procedure, governed by what is now article 156 of Sche- 
dule 1 bo bhe Limitation Act and by bhe general provisions of bhe Aob 
also. Sub-secbion (4) of section 46 of bhe Provincial Insolvency Act does 
nob seem to have been required, but whether it was required or nob, we do 
nob think that it can have been inserted for the purpose of rendering the 
general provisions of the Limitation Act inapplicable. 

For the above reasons we are of opinion that section 12 of bhe Limi- 
bation Act applied to bhe appeal presented by bhe present applicant bo the 
District Judge. In this view bhe appeal was within time. We set aside 
the order of the District Judge and remit the case to him to be disposed 
of aooording to law. Costs in this Court to be costs in the cause. 

Appeal allowed. 


34 A. 60S (=9 A. L. J. 7*9=16 I. C. 88). 

[505] FULL BENCH, 

Before Sir Eenry Richards, Knight, Chief Justice, Mr. Justice Banerji 

and Mr. Justice Tudball. 


Sheo Nabain (Plaintiff) v. Janki Pkasad and others (Defendants) 

AND Lachmi Narain (Plaintiff) 

[llbh May, 1912.] 

Hindu Law— Wiakthara^ParlUton — Whether grandmother entitled to share in IJim 
case oj a parttlton bettveen father and sens. 


iicid that upon a partitioQ between a lather and his song, the grandmother* 

that IS, the lather s mother, does not get a share in the case of a lamilv aQvPi-DA.q 
by the Benares sohool o£ the Mitakshaca law. ^ governed 


liadha Kishen i-Uan v. Buchchaman (1) followed. Sheo Dayal Tewareo v 
JtMol^alh Tewaree l2), Baari Hoy v. Bhugwat Narain Dohev (3j and Shihhn 
soondery Uabia ButsoomuHy Dabia U) distinguished. 


IRef. 29 1. O. 166 ; 83 I. 0. U2 ; 22 A. L. J. 890 ; l>Ut. 7i I. C. 564.] 

This was a suit for partition of family property brought by one Sheo 
Narain against his lather and brother (by another wife), claiming l/3rd 
share. The mother and the grandmother and the son of the pliantiff were 
subsequently added as parties on objection taken by the defendant The 
defence among other defences was that the grandmother of the plaintiff 
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was entitled to a share also. The learned Subordinate Judge gave a share 
to the grandmother. The plaintiff appealed. The Bench before which the 
appeal came referred to a P'ull Bench the following question, namely, 
whether a grandmother in a Mitakshara family is entitled to a share on 
partition of ancestral property, which the grandsons seek to obtain. 

The Hon’ble Dr. ^yundar Lai (with him Maulvi Muhammad lshaq\ 
for the appellant, submitted that in Hindu Law, there are two classes of 
writers, one represented by Yajnavalkya, who give a share to father’s 
wives, and the other represented by Vyas, who give a share to the mother 
(which includes a grandmother but not a stepmother). Yajnavalkya 
uses the word * father's wives ” which cannot include a grandmother. 
The share which is assigned to the mother is in lieu of maintenance. 
There are others too who are entitled to maintenance, but no share is 
assigned to them. Vajnavalkya in Chapter IX, verse 114-115 says that a 
father may separate his sons at bis pleasure, and [SUCJ if he makes the 
allotments equal, his wives to whom no siridhan has been given, must be 
made partakers of equal portions. This text clearly shows that the only 
persons who are entitled to a share at partition between father and sons 
are the father’s wives. Yajnavalkya nowhere gives a share to the grand- 
mother. As a general rule in Hindu Law, females are not entitled to any 
share, but the text here directs that the mother should get the share 
and thus it makes an exception in favour of the mother. The females only 
get in the absence of males. The Mitakshara, which is a commentary on 
Yajnavalkya, also in Chapter 1, section II, placitum 19, says, that father’s 
wives are partakers of equal portions, bub allots no share bo the grand- 
mother. Viramitrodaya, which is a commentary on the Mitakshara, deals 
with partition in Chapter II, part I, and in placitum 19, quotes Yajnaval- 
kya, Vyas and other writers, and says in the end that the stepmother does 
not get a share aod makes no mention of the grandmother. Subodhini 
and Balamhbatta also do nob assign any share to the grandmother. The 
Madan Barijata gives a share to the mother but not to the grandmother. 
Thus, it appears, that so far as authorities of the Benares school are con- 
cerned, none of them give a share to the grandmother. There are autho- 
rities which gave a share to the grandmother, but they are applicable bo 
Bengal only. As to case law, the only case of Allahabad is that of Uadha 
Kishen Man v. Bachhaman (1). bub no authorities have been discussed. 
The case of Puddum Mookhee Dossee v. Rayee Monee Dossee (,2) and Raijee 
Monte Dossee v. Puddum Mookhee Dossee (3) are cases governed by Bengal 
law. In Sheo Dyal Tewaree v. Judoo Nath Tewaree (4) the point did nob 
arise and is an obiter dictum. The case of Shibbosoondery Dabza v. Bms- 
soomutu Dahia (5) and Ptcina Chandra Chakravarti v. barojint Debi (6) 
are both oases from Bengal and only Bengal authorities have been discuss- 
ed. The case of Badri Roy v. Bhugxoai Narain Dobey (7) is apparently a 
Mitakshara case, but the decision is based on Bengal authorities. 

Pandit Shiam Krishna Dar (for Dr. Tej Bahadur Sapru ; with him 
Pandit Kailash Nath Kumru)» for the rospondouts. £507] submitted 
that it was not a specido case of a grandmother claiming a share against 
a grandson, but it was a case of a mother claiming against a son. The 
eldest member of the family is the father and the grandmother claimed 
as mother of the father. She was a member of the joint family in her 

( 1 ) (1880) I. L. B. 3 All 118. (6) (1881) I. B. B. 7 Cal. 191. 

(2) (1869) 19 W. B. C. B. 409. (6) (1904) I. B. B. 31 Cal 1065. 

(8) (1870) 13 W. R. 0. B. 66. (7) (1882) I. B. R. 8 Cal. 649. 

(4) (1866) 9 W. B. 0. B. 61. 
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own right. She has certain rights, snoh as that oi maintenance. There 
are some authorities which use the word ‘mother’ and not 'father’s wives' 
Vishnu and Brihaspati use the word mother, and so does Vyas, who 
includes grandmother in the word mother. In any case, the grandmother 
will take a share as mother of the father. She may not get any share 
where the partition is between grandsons only, but when one of the 
parties to the partition is the father, she comes in as mother of the father. 
There are no texts which contradict Vyas, and assuming that there are, 
these texts are to be reconciled, and the only way to do that is to give 
the grandmother a share. He cited Mayne's Hindu Law, 7th edition, 
pp. 650 and 544 ; Jolly’s Hindu Law, p 103 ; Ghose’s Hindu Law, p. 283 ; 
Golap Chandra Sarkar’s Hindu Law. pp. 268 and 270. Even in Bengal, 
an attempt was made to show that grandmother had no share. In I. L. 
R. 31 Cal. p. 1065, the arguments were based on the same principles as in 
the present case, and the Judges on consideration of all texts held that the 
grandmother has a share. He cited Mandlik’s Hindu Law, p. 44 ; Sir 
Francis Maonaghten’s Hindu Law, pp. 28, 30 and 52 ; and West and 
Buhler’s Hindu Law, pp. 677, 780. 

Richards, C. J., and Banerji and TudbaIiTj, JJ. — The question 
referred to the Full Bench is, “whether on a partition between a father 
and his sous the grandmother, that is, the mother of the father, gets a 
share, according to the Mibakshara as prevailing in these Provinces.’’ 

This question has arisen in a 'suit brought by the plaintiff, Sheo 
Narain, against his father. Janki Prasad, and bis brother,' Bishambhar, 
who are governed by the Benares school of the Mitakshara, for partition 
of joint ancestral property, and he claimed a third share. His stepmother, 
MusammatRam Dei, and Musammat Mana, his paternal grandmother, that 
is. the mother of his father Janki Prasad, were added as defendants. Both 
of them claimed shares for themselves. It was urged in the court below 
that the grandmother was not entitled to a share, but this contention was 
[508] overruled. As there is a conflict of authority on the point, it has 
been referred to us for determination. We may state that the plaintiff’s 
father, Janki Prasad, is the only son of his father, Mangal Sen and has no 
brother or nephews, so that this is nob a case of partition between the 
sons and grandsons of Mangal Sen. 

After hearing the arguments addressed to us and considering the 
authorities placed before u*;, we are of opinion that the question referred 
to us must be answered in the negative. 

The Mitakshara in the CV^apter I, section II, §§ 8 and 9, lays down 
the rule for partition between the father and his sons in the lifetime of 
the father. In section VII of the Chapter, is stated the rule as to partition 
between sons after the death of the father. In the case of partition in the 
lifetime of the father, the text of Yajnyavalkya is this: — • 

“ Tf be the (father) makes the allotments equal, his wives, to whom 
no separate property has been given by the husband or the father-in-law, 
must he rendered partakers of like portions (Mitakshara, Chapter I* 
Section IT, 58), 

The author of the Mitakshara expounds the abovo texts in these 
terms : — 

“When the father by his own ohoioa makes all his sons partakers of 
equal portions, his wives, to whom peculiar property had not been given 
by their husband or by their father-in-law, must be made participant of 
shares equal to those of sons." 
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In botih the text and the aommentary there is no mention of the 
grandmother and the only female who is declared entitled to a share is the 
wife of the father. The word in the orlgioal is patni, i. e., wife, which can 
never mean the mother of the father. 

As to partition after the father's death, section VII, § I, of the Mikak- 
I shara is as follows; — 

“ When a distribution is made during the life of the father, the 
participation of his wives equally with his sons has been directed.” 
* * * The author now proceeds to declare their equal participation , 

when the separation takes place after the demise of the father: " Of heirs 
dividing after the death of the father, let the mother also take an equal 
share." [Yajnyavalkya, 123 (a).] The word used in this case is, as is 
natural, ‘ mother, ’ the original being ‘ maia/ 

[309] it is thus manifest that Yajnyavalkya and the author of the 
Mitakshara make a distinction between partition during the lifetime of the 
father and partition after his demise. In the former case a share is allotted 
to the wife of the father; in the latter to the mother of the sons effecting 
the partition. A text of Vyasa is quoted in the Virmibrodaya, the 
Vyavahara Mayukha, the Saraswati Vilasa and other works to the follow- 
ing effect : — "The father’s sonless wives, however, shall be made equal 
sharers; as also the paternal grandmothers, for they are declared to be equal 
to mothers. ’ And this text is relied upon as an authority for the allot- 
ment of a share bo the grandmother. It must be borne in mind that 
Vyasa evidently refers to the case of a partition between sons after the 
demise of the father, when the mother of bho'-'e effecting the partition gets 
a share, and declares that grandmothers being "equal to mothers” are like 
the mother entitled to a ‘^haro. This text cannot apply to the case of 
partition in the father’s lifetime when his wife (paint) gets a share. There- 
fore, if in any oa'^e the grandmother would be given a share, it would be in 
the event of a partition between sons after the father’s death. On this 
point we express no opinion, as the case before us is not one of partition 
after the father’s demise. No other text has been cited to us, and we can 
find none, which supports the contention that when in the father’s lifetime 
a partition takes place between him and his sons, the grandmother of the 
sons, that is, his own mother, should be allotted a share. The Vyavastha 
Chandrika by Shyama Charau Sarkar was referred to in a case decided by 
the Calcutta High Court bo which we shall presently refer. The learn- 
ed author, on p. 356. Volume II, Part I, states the rule deduoiblo from 
the authority of text-writers in those terms "When a paternal grand- 
father’s estate is divided by grandsons, the paternal grandmother is to have 
a share equal to that of a grandson, and he cites the text of Vyasa referr- 
ed to above and a. passage in Strange s Hindu Law. It is clear from the 
context and from the position of bho above passage, as compared with what 
precedes, that the loarnel author was roforring to bho case of nartition 
among grandsons after the death of the father and not to the case of parti- 
tion in the lifotimo of the father. Wo are. therefore unable to hold upon the 
authority of the texts of sages and [510] commentators that on a partition 
between bho father and his sons the mother of the father gets a share. 
The reason for bho rule seems to be that the mother of the father should 
look to her own son for support and maintanaaca. 

The view which we have taken above was adopted by this Court in 
Badha Kishnn Man v. Baohehaman (1). The learned Judges gave no reasons 

(l) (1881) 1. L. R. 3 All. 118. ” 
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for their opinioin but assumed that the grandmother does not get a 
share. 

The contrary opinion held by the Calcutta High Court in Badri 
Bov V. Narain Dobey (1). learned Judges apparently fol- 

lowed the ruling in Shihho^oondery Dahia v, Bussoomutty Dabia (2) which 
was a case under the Hayabhaga law of the Bengal school, and not- a case 
governed by the Mitakshara. They also rely on the passage in the Vya- 
vasfcha Chandrika which we have quoted above. As we have already 
pointed out, that passage does not support the view of the learned Judges. 
We are, therefore,* unable with all deference, to agree with them. 

No other case to which the Mitakshara law of the Benares school 
applies has been cited before us or referred to in the judgment of the 
court below except the oa'e of Sh^o Dual Tewaree v. Judoo Nath Tewaree (3) 
which was undoubtedly a Mitakshara case, bub all that the learned Judges 
sav in it is that “ the mother or grandmother, as the case might be, is 
entitle! to a share, when sons or grandsons divided the family estate bet- 
ween themsslves/' This dictum is inapplicable to the present case, which 
is not one of partition between sons and grandsons. 

For the reasons stated above, we are of opinion that upon a partition 
between the father and his sons the grandmither. that is, the father’s 
mother, does not get a share in the case of a family governed by the 
Benares school of the law Mdakshara. This is our answer bo the refer- 
ence. 
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Muhammad Mehdi Hasan Khan (D^ifendant) v. Mandir Das 

{Plaintif^).^ 

and cross a'ppe.al : Uoo appeals consolidated. 

[lObh May and I8bh June, 1912.] 

[On appeal from the Court of the Judicial Commissioner of Oudh 

at Lucknow.^ 

Burden of prnnf—^nit f»\ mnrtnaqe bond — Pr'^dnclion bu plaintiff of copy of bond on 
the oround of lo^n ihe oriqi 'xal —Oefend'int'a admission of execution and produce 
tinn nf orioinal inifh p(iyf>nent of debt endorsed by anent of rnrloyngee — Rebuttal 
Af defendant's evidence by plaintiff with f-ilsc story — Act No. I of 1872 (Indian 
Evidence Act), section lit. . , , . . 

Iq a snit for moaov due on a morfc^aCQ bona, the piamfcin produced only a 
copy of the document, alleging in his plaint that it had been lost. The defend- 
ant admitted iu execution, but alleged that the debt had been discharged; and 
in support of hie allegation ho produced the original document containing the 
endorsement of the mortgagee through hoc agent of payment of the debt. The 
Subordinate Judge, relying on section 114 of the Evidence Act, put the mms on 
the plaintiff, who. to account for tho possession of the bond by the defendant, 
sot up a case supported bv witnesses which both courts below held to be false. 
The Subordinate Tudee dismissed the suit. Tho Judges of the Judicial Commia- 
gionot’s court disbelievol the evidonoo on both sides, sot aside the presumption 
under section 114 of the Evidence Act, and endeavoured to make out a case for 
the plaintiff based on a theory of their own. 

•Present : — Lord SHAW, Sir JOHN ICuGE, and Mr. AMSEIt ALi. 

(11 (18831 I. r,. P. 8 Cal. 649. (3) (1867) 9 W. R. C. R. 6l. 

(2) (1882) 1. D R. 7 Cal 101. 
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JSeld (reveraing that deoiaioa) that the Scat ooatt ■ was right in holding that 
the prodnobion hy the defendant of the bond with the endorsement of payment 
oast on the plaintiff the burden of proving that the debt was still oustanding : 
and that the appellate oonet shoald not have disregarded the presamption under 
section 114 in favour of a ‘*po93ibiltty'’ based on surmise. Suspicion, though 
a ground for scrutiny, could not be made the foundation of a decision. 

[Diet. 20 X, O. 308: Fol: 88 Mad. Ififi; 28 M. U J. 02r=26 T. O 809: 191S M. W. N. 638; 
Ref. 36 1. O. 662; 1917 Pat. 186=3 P. D, W. 935; 68 I. 0. 892; 88 T. 0. 246.] 

Two consolidated appeals from a jndgmenb and decree (31st July, 
1907) of bbe Courb of bhe Judicial Commissioner of Oudh. which reversed 
a decree (31sb January, 1907) of bhe Courb of bhe Subordinabe Judge of 
Bara Banki. 

The suib which gave rise to these appeals was instituted on bbe 16bh 
February, 1906, to recover from bhe defendant Bs. 62,717-2-3 on the basis 
of a mortgage deed dated the 22nd December, 1898. 

The plaintiff in his plaint alleged that be was bhe nephew of one 
Kakhal Mai, who died in 1895; that on his death Sukh Dai. his widow, 
obtained and held possession of the property left by Kakhal Mai until her 
death on bhe 6bh January, 1903; and that on bhe 22nd December, 1893, 
the defendant borrowed Bs. 30,000 from Sukh Dei, and bo secure repay- 
ment esecnbed [5123 i^he mortgage deed in suit by which he hypothecated 
bhe lands mentioned therein. The plaintiff stated that the only payment 
by the defendant was one of Bs. 2,700 towards interest, but that no fur- 
ther sum had been paid towards principal or interest, and according to the 
berms of bhe deed the sum sued for was due from the defendant to the 
plaintiff, who had obtained a certidoate under section 8 of Act VII of 
1889. The plaintiff also stated in paragraph 9 of his plaint that "bhe 
plaintiff did not get the original deed which is lost, therefore a copy has 
been duly hied in the present snit.** 

The defendant filed two written statements in defence, in the first of 
which he admitted the payment of Bs. 2,700 on account of interest; and 
further pleaded that ha paid the remaining sum of Rs. 39,200 due under 
bhe deed in suib to Sukh Dei on Aghan Sudi 4th, Sambab 1959 (Decem- 
ber 4bh, 1902), and book back the original deed. In the second written 
statement he submitted that the provision for enhanced payment of inter- 
est in bhe deed was in the nature of a penalty and should not be enforced. 

Before bhe Issues were finally settled the Subordinate Judge after 
argument made the following order : — 

“Th« plaiatifl, Sri Mandir, brought the preaent suit for the recovery of the money 
due under the said bond on the allegation that he was the heir of the deoeaaed, Mua- 
ammat Sukh Dei The said bond was not produced by him. Tt was stated in the 
plaint that it wan missing The bond has been produced in court from the possession of 
the defendant. It bears an endorsement purporting to have been eiened by Musammat 
Bukh Dei to the effect that the money due under it had been paid off. Tt is not alleged 
on behalf of the plaintiff that the defendant either stole or got the bond stolen. Taking 
the provisions of seotion 114, Act I of 1872, into oonaideration, I am of opinion that 
the onuo lies on the plaintiff to prove that the bond has not been discharged. 

The second issue will therefore stand thus : — 

Whether the money due under the mortgage bond in suit has not been paid off 
by the defendant ?'* 

And that was the only issue material on these appeals. 

The Subordinate Judge on bhe evidence dismissed bhe suit. 

An appeal by the plaintiff came before Mr. E. Chamieb. Judicial Com- 
missioner, and Mr. J. Sanders, Additional Judicial Commissioner (the 
principal judgment being delivered by the latter), who were of opinion that 
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the onus had been wrongly thrown on the plaintiff by the first court, 
and they dealt with the ease on the assumption that the onus of proving 
payment was on the [513] defendant. They considered that there were 
oiroumstanoes which rendered the payment very unlikely, and, though the 
plaintiff had adopted the reprehensible course of procuring false evidence 
which was worthless, that did not make the case of the defendant more 
probable. They did not believe the evidence of payment tendered by the 5* A. 611sio 
defendant, whose omission to give evidence on his own behalf they held ^ 378= 

to be prejudicial to his case. In the result they arrived at the conclusion ^ 
that he had not proved the alleged payment of Bs. 39,200, principal and 8g2==l4 
interest of the bond in suit. The decree of the Subordinate Judge wash. R. 1078=’ 
therefore reversed, and a decree for the unpaid amount made in favour of 
the plaintiff, ^ 

The defendant appealed to His Majesty in Council. 

The cross appeal by the plaintiff related only to the defendant's plea lOftfcaS li 
that the provision in the deed for compound interest at an enhanced rate in ^ 741=89 

case of default was in the nature of a penalty and should not be enforced, ** ®®* 

a contention which was upheld by the appellate court, but which is 
immaterial to the present report. 
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On this appeal, which was heard ex’partBt — 

Ross for the appellant contended that the appellate court was wrong 
in bolding that the onus was on the appellant to prove the payment of the 
debt ; and had also erred in finding on the evidence that he had failed to 
discharge that onus. The onust it was submitted, was clearly on the 
respondent to prove that no such payment as alleged by the defendant 
had been made, and that the mortgage deed was not returned. The posses- 
Sion of the deed bearing the endorsement of payment in the bandwriting 
of the mortgagee’s agent was a strong point in the appellant’s favour, and 
the suit had been rightly dismissed by the Subordinate Judge, Reference 
was made to the Evidence Act (I of 1872), section 4, the definition of 
" may presume”; section 34 ; and section 114. Even if the onus was on 
the appellant he had discharged it. 

1912, June 18th . — The judgment of their Lordships was delivered by 
Mr. Ameer Ali. — 


These are two consolidated appeals from a judgment and decree of the 
Judicial Commissioners of Oudh, dated the 31sb of July, 1907 and arise 
out of a suit brought by the plaintiff in the court of the Subordinate Judge 
of Bara Banki on the basis of a mortgage- bond executed by the defend- 
ant, Chaudhri Mehdi Hasan, on the 22nd of December, 1898, in favour 
of [514] one Sukh Dei, since deceased. It appears that Sukh Dei carried 
on in her life-time a money-lending business and that the plaintiff has 
obtained a succession oertitioabe under Act VII of 1889 to collect the 
debts due to her estate. The present action was launched on the 16th 
of February. 1906, for the recovery of over Rs. 62.000. principal and 
interest, by the sale of the mortgaged premises. At the time of the in- 
stitution of the suit the plaintiff produced only a copy of the document 
alleging that the original had been lost. The defendant in his answer 
admitted its execution, but alleged that the debt was discharged. In 
support of his allegation ho produced the original document containing the 
endorsement of payment by Sukh Dei and her general agent, Bansidhar. 

In view of the presumption embodied in section 114 of the Indian 
Evidence Act U of 1872), the Subordinate Judge was of opinion that the 
burden of estabUshing that the obligation created by the bond was still 
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oufcsfcaDding lay on the plaintiff. Theit Lo*'dships consider this to be the 
real meaning of the issue framed by him on the 6th of September, 1906, 
after argument. The plaintiff accepted the onus and obtained an adjourn- 
ment for the production of evidence in rebuttal of the presumption arising 
from the possession of the document by the defendant. The hearing of 
the case \7as resumed in January, 1907, and the plaintiff examined a 
number of witnesses to prove that the defendant bad dishonestly obtained 
possession of the bond after Suhh Dei’s death through the instrumentality 
of Bansidbar. He also attempted to establish that Sukh Dei was not at 
Bara Banki on the date of the alleged payment. The defendant then 
went into evidence regarding the fact ol payment and the delivery of the 
document to his servants on bis behalf. The Subordinate Judge disbeliev- 
ed the plaintiff's witnesses. With regard to the defendant’s evidence, he 
observed as follows : — 

** I would bavo beRitated id believing tbo testimony ot dofendant's witnesses also, 
bad it Qoi been corroborated by tbo tacts that tbo bond boating an endorsement of 
ptymont was filed from tbo defendant’s custody, and It was stated by plaintifl's own 
witnesses that the said eudorseoient was in tbo handwriting of Sutb Dei's gonotal 
agent, D^ineidbac 

In the result the Subordinate Judge dismissed the suit with costs, 

I'rom this decree the plaintiff appealed to the court of the Judicial 
Commissioner of Oudh. The learned Judges who heard the 

appeal wore of opinioa that at tbo trial the onus bad been wrongly thrown 
on the plaintiff. In this view the learned Judge who delivered the 
principal judgment proceeded to examine in the first instance the evi- 
dence produced by tbo defendant and came to the conclusion that it was 
not reliable. He then considorod the testimony of the plaintiff’s witnesses 
and was of opinion that it was false. As regards the fact that the docu- 
ment on which the suit was based was in the possession of the defendant, 
and produced by him with the admitted endorsemont of Sukh Dei’s 
general agent, ho hold that it must have come into the defendant’s hands 
by some dishonest mean^. He accordingly reversed the decision of the 
first court and decreed tbo plaintiff’s claim ; and bis learned colleague con- 
curred in this judgment. Tbo defendant has appealed to His Majesty in 
Council and there is a cross appeal by the plaintiff on the question of 
interest disallowed by the learned Judges in the court below. But he has 
not appeared either in suppoit of the judgment in bis favour or to argue 

his own appeal. « 

Their Lordships after a careful consideration of the case have come 
to tbo conclu'^ion that the judgment and decree of the Judioial Commis- 
sioners cannot bo sustained. 

Assuming that any question of onus remained after the parties had 
gone into evidence, and that it lay on the defendant to establish the 
allegation of payment, ho appeal s to have proved facts which strongly 
support the presumption of law arising from the possession of the bond. 

Ho showed that tbo oudoisemont of payment on the document was 
in tbo handwriting of Bansidbar, who, it is admitted, was the recognised 
and general agent of Sukh Dei and held a power of attorney from her, and 
that it boro bis signatiiro. The defendant also produced a letter of demand 
on behalf of Sukh Dei, dated some >ovoutocn days before tbo date of the 
alleged payment, signed by Bau'^iclhar. Ho proved further that this 
Bansidbar used to give acquittances on Sukh Dei’s behalf. Matadin, who 
according to the plaintiff’s own witnesses is the defendant’s treasurer* 
states that he and two other follow servants carried the money to Sukh 
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Dei’s house, and fcbati she after payment signed the document in Hindi in 
his presence below the endorsement written by Bansidhar and returned it 
to him. There is not a [516] trace of cross-examination in the evidence 
of this witness with regard to the genuineness of Sukh Dei’s signature. 
That statement remains unooutradioted. for no attempt, so far as their 
Lordships can see, was made to recall the plaintiff’s witnesses to say the 
alleged signature of Sukh Dei was nob in her hand. 

To meet the case made by the defendant, the plaintiff produced three 
classes of testimony. Lie attempted to show that the defendant was 
heavily involved in debt at or about the time of the alleged payment, and 
he wished the court to draw from this circumstance the inference that 
repayment was unlikely. The Trial Judge very properly, in their Lord- 
ships' opinion, observed that the fact of the defendant’s indebtedness “m 
itself would not go to prove that ho did not repay the debt in question.” 
And he referred to the evidence of one of the plaintiff’s witnesses to show 
that the defendant was in funds in Juno, 1902, and repaid other debts. 

The real and substantial case pub forward by the plaintiff was of a 
two-fold character — first, that the bond was dishonestly and fraudulently 
made over to the defendant by Bansidhar after Sukh Dei’s death ; and, 
secondly, that Sukh Dei was nob at Bata Banki on the date of the alleged 
payment. It is to be remarked that, although a book was produced by a 
pujari, whom the Subordinate Judge calls “ a tutored and untruthful wit- 
ness,” bo prove Sukh Dei's absence from Bara Banki, no attempt was made 
by the plaintitT bo produce her mahajani books of account regularly kept 
in the course of business. 

The Subordinate Judge disbelieved the story told by the plaintiff’s 
witnesses and the appollabo court agreed with him in holding that their 
testimony was worthless. Bub it has built up a theory of its own, based 
chiefly on surmises, regarding the manner in which the bond came into 
the possession of the defendant. The gist of the appellate court’s judg- 
ment is to be found in the following statements, which also show how the 
learned Judges have looked at the case. Referring to the testimony of the 
plaintiff’s witnesses, they say : — 

“Worthless as this evideoce is. it does not in any way make the defendant respon- 
dent’s case more probable. In the view that I have taken of the evidenoo of payment 
it is difficult to account for the possession of the bond on the part of the defendant* 
yet there are documents on the record whence it may [5173 be inferred that some 
person for his own ends laid his hands on the document soon after the death of Mus- 
ammat Sukh Dei and that through him it came into possession of the defendant.” 

And after referring to the disputes among Sukh Dei’s relations after 
her death, they go on bo say : — 

** The plaintiff s inability to account for its disappearance no doubt suggested to 
him the reprehensible ooutso of procuring false evidence, but when the question is 
considered whether the possession of the endorsed bond on the part of the defendant 
raises a presumption of payment, due sveight should be attached to the possibilitv 
during this state of confusion of some person puiloining the bond or oven of its beinc 
lost and afterwards found and coming into the defendant’s possession ’’ ® 

Their Lordships cannot help considering this mode of treating a case 
where two distinct and conflicting sets of facts are opposed to each other 
as unsatisfactory. The plaintiff came into court with a detinito storv bo 
account for the possession of the document by the defendant. The learned 
Judges agree with the first court iu holding that story bo be false and 
yet they proceed bo build up a case for the plaintiff on what they call a 
‘‘possibility.” As already observed, the defendant did not rest his case 
merely on the legal presumption which arose from the possession of the 
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documenb ; be produced positive testimony whioh received corroboration 
from that presumption, and he proved facts whioh made his statement 
probable. The learned Judges having disbelieved the evidence on both 
sides, have set aside the presumption under section 1 14 of the Bvidenoe 
Act, which only embodies the ordinary rule of law, by a possibility based 
on surmises. Now, it is a settled principle that suspicion, though a ground 
for scrutiny, cannot be made the foundation of a decision, and that is 
exactly what appears to have happened in this case. 

With reference to the conflicting views of the two courts in India 
regarding the question of onuSt in view of the presumption under section 
114 of the Indian Evidence Act their Lordships are of opinion that the 
Subordinate Judge was right in holding that the production by the defen* 
dant of the bond with the endorsement of payment oast on the plaintiff 
tbe burden of establishing the aiHrmative proposition that the debt was 
still outstanding ; in other words, of showing that tbe bond came in 
defendant’s possession by dishonest means and that the signatures to the 
endorsement were either forgeries or unauthorized. 

[518] On the whole their Lordships are of opinion that the judgment 
and decree appealed against should be set aside and the plaintiff’s suit dis> 
missed with costs in all the courts. And they will humbly advise His 
Majesty accordingly. The plaintiff will pay the costs of these appeals. 

Appeal allowed. 

Solicitors for the appellant : — T. Wilson & Oo. 


39 A. 518 (=10 A. L. J. 190=16 I. 0. 677). 

APPELLATE CIVIL. 

Before Mr. Justice Karamat Husain and Mr, Justice Tudball. 

Balmakund {Deoree-holder) v. Ashfaq Husain (Judgment-debtor.)* 

[Qnd May, 1912.] 

Execution oj decree — dtsignment — Ex parte order passed subseguent to asBtgnmenC^ 
Power of court on applicatton of assignee to reconsider stick order. 

PeadtDg an applioatioc for exeoutioa of a deoree the deoree-boldei sold the 
decree The purchaser applied for executioo; but whilst his application waa 
pending the former application of tbe original decree-holder came on lor bear- 
ing, and it was decided, ex parte., that the deoree was barred by limitation. Held 
that this decision was no bar to the consideration of the application for exe- 
cution filed by the assignee of the deoree nor was the court bearing this appli- 
cation bound by the former ex parte finding. 

The facts of this case were as follows : — 

Jagannabh Prasad obtained a deoree against Asbfaq Husain. Heap- 
plied for its execution on the 17th of April, 1911. The judgment-debtor 
objected that tbe executing court bad no jurisdiction as tbe deoree had 
been transferred to another court on a previous application, and that the 
decree was barred by limitation. The date 6xed for bearing these objec- 
tions was the 8th of June, 1911. Id the meantime Jagannath bad sold his 
deoree to Balmakund on the 27tb of April, 1911, who applied on the 2nd 
of June, 1911, for execution. Upon this application the court ordered 
notices to issue under order XXI, rule 16, and fixed the 24th of June, 1911i 

* Second Appeal No. 47 of 1912. from a deoree of Austin Kendall, Diatriol Judge 
of Oawnpore. dated the 8th of January, 1912, reversing a deoree of Murari Lai, Offici- 
ating Subordinate Judge of Cawnpore, dated the lOth of November, 1911, 
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for hearing any objeotiions. On the 8feh of June, 1911, the date fixed for 
hearing bhe objootions to the applioafcion of the 17th of April, the decree- 
holder, Jagannath, did not appear ; the objections of the judgment-debtor 
were heard and allowed, and the application for execution was dismissed. 

[519] When the application of Balmakund came up for hearing on 
the 24th of June the judgment-debtor objected that the matter had already 
been disposed of by the order of 8th June, and the decree could no longer 
be executed. The court overruled the objection and ordered execution to 
proceed. This order was reversed by the District Judge on appeal. The 
decree-holder appealed. 

Dr. Tej Bahadur Sapru, for the appellant : — 

The order of the 8bh of June is not binding upon Balmakund, as he 
was no party to the proceedings. The original decree-holder having assign- 
ed his decree had ceased, at the date of that order, to have any interest 
in it. At that date the real decree- holder was Balmakund, and he had 
applied for execution before that date. In making the order of the 8th 
of June the court overlooked this fact altogether. That order should not 
have been passed while the application of the 2nd of June was pending 
decision. 

Mr. Abdul Baoof (with him Mr. B. E. OVonor and Mr. Muhammad 
Ishaq Khan)t for the respondent : — 

The order of the 8bh of June stands intact. It has nob been eet aside 
by appeal, review or revision. The executing Court, which passed that 
order, could not set aside, alter or ignore it except by a formal review. 
The order of that Courb granting Balmakund’s application for execution is, 
therefore, illegal. At bhe date of the order of bhe 8bh of June the only 
person whom bhe Court could recognize as decree-holder was Jagannath. 
The assignee, Balmakund, had no locut standi then, for up to that time 
the assignment had not been proved to and recognized by the Court. The 
assignment could nob, ipso facto, wipe out the nanie of the original decree- 
holder at once ; it could take effect only when recognized by the Courb in 
proper proceedings therefor. The order of the 8th of June was, therefore 
passed against the right decree-holder, and is binding upon his assignee! 
The assignee should have given notice of bhe assignment bo the parties 
and obtained postponement. I rely on the ruling in Sinnu Pandaram v. 
Santhoji Bow (l). 

Dr. Tej Bahadur Saprut in reply : — 

Notice of the assignment could be given only through the Courb 
and on the assignee's application dated the 2nd of June. Notices 
[920] were ordered by the Courb to issue. The court by granting Bal- 
makund’s application for execution, must be deemed to have, in effect, set 
aside or corrected its ex parU order of bhe 8bh of June. 

Karamat Husain and Tudbai.t,. JJ.—In this case one Jagannath 
obtained a decree against Ashfaq Husain from the court of the Subor- 
dinate Judge of Cawnpore. He made several applications for the transfer 
of that decree either to the court at Lucknow or that at Bareilly The 
decree-holder, on bhe 18bh of April, 1911, made an application for execu- 
tion in the courb of the Sub-ordinate Judge of Cawnpore. The 8th of 
June was fixed for the hearing of objections raised by the judgment-debtor 
Before that date the decree holder assigned that decree to Balmftknr,*:! 
bhe 27th of April. 1911. Balmakund, on bhe 2nd of June. 1911 made an 
application under order^XXI, rule 16, for the execution of that deorfl^ 

{!) (1902) I. r,. R. 36 Mad. 438. ~ 
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1912 The munsarim on that) very datie made the following report : — “ This is an 
May 2. application under order XXI. rules 11 and 16 of Act V of 1908, and an 

application in execution has been made on behalf of Jagannath* Prasad. 
* GivSi decree-holder, and the 8bh of June, 1911, has been fixed for the dispo<;al 

of the objections taken by the judgment-debtor. This application has 

34 A. 518 =10 been presented by the purchaser of the decree.” The order on this report 
— that this be entered in the register of miscellaneous case^ and notices 
o i. .oil, fixing the 21th of June, 1911, be issued to the opposite party. The case 

be put up on the same date for disposal. On the Sth of Juno. 1911. the 
application sotting out the objections raised by the judgment-debtor to 
the application of the original decree-holder, Jagannath, dated the 18bh 
of April. 1911, was taken up. The decree-holder, Jagannath, was 
absent, for the simple reason that he had parted with his interest in the 
decree in favour of the assignee. Balmakund, who had no notice of that 
date. The Couit, at ter hearing the onjectioas raised by the judgment-debor, 
allowed those objections and held the decree to be barred by limitation. 
On the 10th of November, 1911, whan the Court took up the applica- 
tion of the assignee, dated the 2nd of June, 1911, for disposal, objeo- 
t:ons wore taken by the judgment-debtor. One of those objections was 
that the application for execution of the decree by the decree- holder 
was rejected finally on the objection of the judgment-debtor on the 
[521] 8bh of June, 1911. and that, therefore, the decree could not now be 
executed. Regarding this objection the learned Subordinate Judge remark- 
ed as follows : — *' 1 am of opinion that when the deorae-holder had not ap- 
peared and bis pleader did not proceed with the application, it simply 
should have been rojoctad. No trial and disposal of the objection was 
called for. Anyhow, the objections were decided against a person who bad 
no longer any interest in the decree, having sold it before, and the deci‘ 
Sion was not binding upon the person who was the rightful owner and was 
not before the court. This disposes of the objection." An appeal was pre- 
ferred to the learned District Judge, who allowed the appeal on the ground 
that the order of the Subordinate Judge, dated the 8th of June, 1911, was 
a subsisting order, and that all the stops taken subsequently thereto were 
ultra, virts. The learned District ludge, in connection with that order, 
remarks ; — " The proceedings of the lower court may be called careless or 
may be called inconsistent. But in my opinion they were perfectly 
- legal, and the order of 8tb Juno could not be ignored or set aside 
by the Court itself in subsequent proceedings. 5#c 

(Ju the facts it is clear that all subsequent proceedings were 
ultra vires and must bo set aside.” Taking this view of the 
order of 3tU June, 1911, the learnod District Judge allowed the 
appeal. A ^ocoud appeal is picJorred from the decree of the learned 
l)i-;tricb Judge, and it is contended that the order of Bth Time. 1911 regard 
boiiig had to the circumstances of the ca‘=o. is to be treated as in substance 
set aside by the learned Subordinate Judge. The learned counsel for the 
other side argues that that order has in no way been set aside, and that, 
therefore, it ought to stand. Tlioio can be no doubt that the learned 
Subordinate Judge, when ho took up the case on the Sth of Tune, 1911, 
was in posses doa of the facts that the decree-holder had assigned the 
decree to Balmakuud, that be had no subsisting interest in the decree, and 
tbat the assijinee had uo notice of the date fixed for the disposal of the 
obj^;ctious taken by tbo judgment-debtor. The order which he passed was. 
thoroforo, ijuito illegal. That being so, wo are of^*opinion that the learn- 
ed Subordinate Judge, by his order, dated the lOfch of November. 1911, 
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reoliifiod the mistake committed by his predecessor on the 8th of June* iMfl 
1911, and his remark in respect of that order must be treated as virtually MAT S. 
[822] setting aside that order, -which was an ex parte order, and we think 
that he had power to do so, inasmuch as it is open to every court to oiTit. 

correct such mistakes. Such being the case, the view taken by the ■■■■ — 

learned District Judge is not correct. The result is that we allow the M 
appeal, set aside the order of the learned District Judge, and send back 
the case to him for the decision of the appeal on its merits. The appellant 
will be entitled to his costs of this appeal. 

Appeal allowed. 


31 A. B22 <=19 I. C. 610=10 A. L. J. 61=11 Cr. L. J. 702). 

BEVISIONAL CRIMINAL. 

Before Mr. Justice Karamat Husain and Mr. Justice Tudball. 

Emfebob V. Habdwab Pal.* 

[11th May, 1913.] 

Act No. XLV of\S^0 (Indian Ptnal Code), sections W, ill^Sanction to prosecute — 
Criminal Procedure Code, section 195. 

H. made a report against several persone. inoluding one S. at a police station, 
charging them with rioting and voluntarily causing hurt The police made 
inquiry and sent up several persons for trial, but not S. Some of these were 
convicted by the Magistrate, but acquitted by the Sessions Judge. Thereupon 
S. made a complaint to the Magistrate, charging H. with having made a false 
report in respect of himself to the police. The Magistrate took cognizance of the 
oomplaint. 

Held that the Magistrate had no power to take cognizance of the oomplaint 
by reason of the absence of sanction. 

[Diit. 44 Cal. 660=26 I. 0. 867; Rof. 64 I. O. 829; 82 I. 0. 167; 81 1. 0. 217=21 A. L. 
J. 805=46 All. 43. Doubted 32 A. L. J. 829.] 

The facts of this case were as follows : — 

On the 23rd of March, 1911, a report was made to the police by 
Hardwar Pal to the effect that several persons named therein, including 
one Sher Bahadur Singh, had committed the offence of rioting. The police 
instituted a case against some of the persons named, but not against Sher 
Bahadur. The accused were tried and some of them convicted by a 
Magistrate. These latter appealed to the Sessions Judge, who acquitted 
them. Sher Bahadur then filed a oomplaint under the fi.rsb portion of 
section 211 of the Indian Penal Code against Hardwar Pal, who objected 
that the case could not proceed without the sanction of either the Super- 
intendent of Police or the Court. The Magistrate held that no sanction 
was necessary and issued process against the accused. Hardwar Pal then 
applied in revision to the High Court. 

The application came on for hearing before Kabamat Husain, J., 
who referred it to a bench of two Judges. 

[523] The case was subsequently heard by Karamat HUSAIN and 

TUDBAIili. JJ, 

Mr. 0. Boss Alston, for the applicant : — 

The Magistrate was wrong in bolding that no sanction was necessary. 
If the offence were treated as that of making a false charge to the police, it 
^ould fall under section 182 of the Indian Penal Code, and the sanction 

* Criminal Beviiion Bo. 164 of 1912 from an order of Kamta Prasad, Magistrate 
Bret class, of Basti, dated the 3nd of February, 1912. * 
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necessary. If. however, the 
M^ll. offence is to be taken as one falling under section 211. the sanction of the 

BEVlSlOWAT. necessary. 

Oeiminal. Banerjt (for Babn Durga, Ckaran Banerji), for the 

opposite party : — ^ ® 

fo •sfo'io® 7 k® whether there is in the present case anything in 

A. t. J 61= ^ debarring a Magistrate from taking cognizance of the offence in respect 

13 0r. L.J. co“iplaint was filed. It is quite clear that if the offence 

702. charged falls under any of the clauses of section 195 of the Criminal Fro- 
oedure Code, sanction would bo necessary. As the complaint did not allege 
the commission of an offence under section 182 there was nothing to pre- 
vent the Magistrate from taking cognizance of the offence alleged if it did 
not come within any of the clauses of section 195. If the facts alleged in 
the complaint ^nstituted no offence other than an offence under sec- 
tion 182 of the Penal Code, it might then have been contended that the 
mere mention of another section of the Code could not taka the case out of 
the purview of clause (a), section 195 of the Criminal Procedure Code. 
But the fal=e report to the police did constitute an offence under the first 

oou^t°^ 211 of the Penal Code, though the case did not come into 

This Court has held that section 211 consists of two parts: the first 
contemplates a charge made to the police and the second a false charge 
preferred m court. Therefore, although a false charge made to the police 
constitutes an ollence under section 182 of the Penal Code, it is also an 
offence under the first part of section 211 of the same Code 

c\te6 Empress o/IndUv P, tarn Bai(l).Enivre„v. Parahu {2), 

Queen- Empress Bisheshwar (3\ Imperatrix v. Jijibhai Oovind (4), 

Quon-Bmprees v. Kanm B,,ksh (5). [524] Karim, Buksh v. Queen-Em- 
press (( ) and Quren Empress v. Nanjnnda Rau (7) 

Ife K therefore, quite ?ebbled fthah the oefenoe charged would fall under 

section 211, as the charge wa<5 not made in court; and as Shor Bahadur 

binph was never sent up for trial, the offence, though falling under sec- 

tion 211. was not one committed iu or in relation to any proceeding in 

any court. Section 195, clau^^e (i) of the Criminal Procedure Code, does 

not require ^auction for all offences under section 211. but only requires 

sanction where an offo-.oa under section 211 is committed in or in relation 

to any proceeding in any court. It does not require sanction when the 

oil enco is committed before the police; Ashrof Ali v. The Empress (8). 

Putiram Hutdas v. Mahomed Kasem (9). Dharmadas Kawar v The 
Emperor (In). 

In may be said that case was sent up by the police as regards some of 
the persons named in the report and that therefore the report constituted 
an ortencQ committed in relation to a proceeding in court; but Sher 
Bahadur Smgb, the person named in the report, had no connection whatever 
with any proceeeding in any court. The wrong oommittod against him was 
the making of a false report to the police, and as far as he was concerned, 
there was no proceeding in court. The false report, although it named 
several persons in one document, was really a report of disbinot and several 
offences committed by di^rent persons named in the report; and the matter 


<1) (18S3i I D R 6 All. 215. 
l2) (1SS8) I. L. R. 5 All. 598. 

(3l (1S9I) T. Xj R. ir> All. 124. 

(4) (ismi) !. fj. R 22 Bom 59fi. 
(6) (J887) I L. R. 14 Cal 633 


(6) (1888' I. D. R. 17 O il. 674 

(7) (1897) 1. Tj. n. 20 Mad. 79 
‘8> (1879) I. Xj. R. .5 0*1. 281. 
(9) (1S99) 3 C. W. N. 33. 

(10; (1909) 12 0. W. N. 576. 
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mufib be looked at) as if there were separate reports against each of the 1913 
persons named. One parfcioular person had nothing in common with an- May 1 1. 
other person; and the making of the report to the police became an offence j^gyigiONAii 
relating to a proceeding in court only qua the persons who were sent up for obxmiNAIi. 
trial and not against Sher Bahadur Singh, who was nob so proceeded against. 

Mr. C, Ross Alston, in reply;— bJqZJq 

The argument in support of the Magistrate’s order is based on certain ^ 

rulings of doubtful validity which interpret section 211 of the Indian Or. L. J. 

Penal Code in. it is submitted, a purely arbitrary manner. That section 702. 

does no more than separate minor false charges from serious false charges, 

punishing the latter more [835] severely than the former. It does nob 

purport bo deal with the offence of making false reports to the police, bub 

with false charges instituted in court, according as the offences" falsely 

charged" are minor or major offences. A false report to the police, which 

the complainant carries no further, is punishable under section 182. This 

is the view taken in Gour's Penal Code, where it is said that section 182 

was intended bo apply bo a report made bo the police or to some officer other 

than a magistrate competent to bold an inquiry ; whereas section 211 

applies bo a definite accusation preferred in a court of law. In I. Li. P. 19 

Bombay, at page 725. Mr. Justice Ranade expressed the same view. See 

also 1. h. P. 15 Allahabad, page 336. The position in the Penal Code of 

section 211 also supports this view. The contention pub forward, if the 
rulings are correct, involves the following aosurdity. For offences under 

sections 172 to 188 of the Indian Penal Code the sanction of the public 
servant concerned is necessary ; and for offences under sections 193 
to 211, the sanction of the court concerned is necessary ; but no sanction 
at all is necessary if the false report is bo be punished under section 2il. 
although the case concerns the making of a false report to the police. The 
argument advanced is undoubtedly the logical outcome of the rulings 
cited, for section 211 is not in clause (a) of section 195 of the Code of 
Criminal Procedure; and as regards Sher Bahadur if no proceedings 
against him were taken in court, no sanction under clause (6) could be 
applied for. If this is correct, is it not more probable that the rulings re- 
lied on are unsound than that the liegislabure could have intended, in such 
a case, to make a sanction unnecessary either by the police authority or 
by the court. It might, however, be held that, as the original case did in 
fact come into court, the offence now charged “ related to" a proceeding 
in court. This would make it unnecessary to discuss the larger question, 
for clause (6) of section 195 of the Coda of the Criminal Procedure would 
then apply, and the sanction of court which heard and dismissed the 
original case would bo necessary before the case now pending could proceed. 

KabaMAT HOSAIN and TUDBAtiL, JJ.— The facts out of which this 
application in revision has arisen are as follows : — 

The applicant here went to a police station and made a report 
against several persons, of whom Sher Bahadur Singh was one. He 
[326] accused them of the offences of rioting and voluntarily causing 
hurt. The police m^ide inquiry and sent up several persons for trial, 
bub nob Sher Bahadur Singh. 

The Magistrate tried the accused and the trial ended in the convic- 
tion of some of them. These latter appealed to the Sessions Judge, who 

acquitted them. 

Thereupon Sher Bahadur Singh made a complaint to the Magistrate, 
stating the above facts against the present applicant, and charging the 
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lattier with having mad© a false report in respeoli to himself to the polio©, 

which, he said, oonsfeibutad an offence under seotion 211 of the Indian 
Penal Code. ***^ii«u 

Objection was taken that the Magistrate could not bake oogniaanoe 

f without sanction obtained, and the berms of section 195 

mu invoked to support the argument. 

The Magistrate has held that sanotion is not necessary; hence the present 
application. ^ 

.. oomplainb clearly constitute an offence under 
section 182 of the Indian Penal Code, %. e., the giving of false information 
to the police, but it has been held by this High Court that they also con- 

stitute an offence under the 6rst half of section 211 of the Indian Penal 
Code. 


Tf argument which found favour with the court below is as follows. 

It the complaint had been made of an offence under section 182 of the 
Indian Penal Code on the facts of the present case the sanction of the 
police offic^ would have been necessary under section 195 (l) U), Criminal 
Procedure Code, but that clause makes no mention of an offence punisha- 
ble under section 211 of the Indian Penal Code; therefore as the complaint 
IS laid under this latter section, no sanotion is necessary. Section 195 (1) 
Coj relates only to proceedings in Court. This may perhaps be the natural 
result ot the daoision that the making of a false report to the police where 
the case has nob come into court constitutes an offence under section 211 
of the Indian Penal Code as well as one under section 182, but it leads to 
this absurdity that in the ease of the lesser offence under section 102 a 
sanction is a sine qua non, whereas in the case of the more serious offence 
under section 21 1 a sanotion is nob at all necessary. It is unnecessary to set 
forth the reasons why the law lays down the necessity of a sanotion in 
oases of the clasg mentioned in section 195 of the Code of Criminal Pro- 
cedure. It is £527] obvious that they operate in the oases of both sections 
182 and 211 of the Indian Penal Code, and it was never intended by the 
Legislature that complaint should be made in the oircumstanoes of the 
present case without the sanotion of the police officer concerned. 


The difficulty might be solved by holding that in taking cognizance 
in the present case of an offence under section 211, the Magistrate is also 
taking cognizance of an offence under section 182, which ho is forbidden 
to do by the berms of section 195 of the Code of Criminal Procedure with- 
out the sanction of the police officer concerned. He is, therefore, doing 
what is forbidden by the Code, and his action is illegal and ultra vires. 
The true solution may bo as suggested by counsel for the applicant, that 
the Legislature never intended section 211 of the Indian Penal Code to 
apply to anything except charges preferred in Court to a Magistrate, and 
enacted section 182 to cover such a case as the present. However, there 
are the rulings of this Court and other High Courts on the subjeob, and 
as we are able in the oircumstanoes of the present case to do justice 
without going behind those rulings, it is. therefore, unnecessary to discuss 
the point further. In the present case, there were proceedings in court. 
On the basis of the alleged false report the police made inquiry and sent 
up some of the accused for trial. Assuming that Hardwar Pal falsely 
implicated Sher Bahadur Singh in his report, and that the offence he 
thereby committed was one under the first paragraph of section 211, still 
it is quite clear that this offence was one committed in relation to a 
proceeding in court. It is obvious that there is considerable relation 
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beb^ten bho first report and the proceeding in oonrb, for the latter is the 1912 
result of the former. The report led to the police inquiry and the latter may 11. 
to the proceeding in court. The offence if it be one under section 211 
QOmmitted in respect bo Sher Bahadur Singh was committed in relation to 

the proceeding in court, and at least the sanction of the court would be 

necessary under section 195 (1) (5). The argument that there was a 84 ^ 
separate complaint made to the police against each of the parsons named 16 h ; ^ 

in the report is the more splitting of a hair as well as of a report. There _j|^ 3 *Qy’ 
was one report which led to a proceeding in court. 709. 

Whichever view we take of the law, it is clear in the circumstances 
of this ease that the Magistrate had no power to take oongnizance of the 
complaint made by reason of the absence of sanction. 

[628] We allow the application and quash the proceedings as the 

Magistrate's action is illegal. 

AppUot^tion allowed. 


34 A. 518 (=16 I. C. 179=10 A. L. J. 25). 

APPELLATE CIVIL. 

Before Ur. Justice Karamat Husain and Mr. Justice Tudball. 


PiABi Lal and othbbs (Plaintifs) v. Makhan and othebs 

[Defendants).* 

[14th May, 1912.] 

Act No. XVI of 1908 (Indian Registration Aci)^ section 17 (2) (ai)-^Mortgag6--Receipt 
for mortgofe money— ^Registration. 

A receipt for money due upon a mortgage was given in the following terms : 

‘ ‘The bond is returned. Vo money remains due.” Beld on suit for recovery 

of the mortgage debt that the receipt did not require to be registered and that 
the words ” no money remains due ” did not purport to extinguish the mort- 


gage. 

This was a suit to recover money alleged to be duo upon a mortgage 
by sale of the mortgage property. In defence a receipt was produced in 
the following terms : — “ The bond is returned. No money remains due.’* 
The court of first instance (Additional Subordinate Judge of Meerut) found 
that the receipt was not proved, nor the payment of the mortgage money, 
and decreed the plaintiffs’ claim. On appeal the Additional Judge held 
that the receipt was proved, and, reversing the decree of the court of first 
instance, dismissed the suit. The plaintiffs appealed, their main conten* 
tion being that the receipt was inadmissible inasmuch as it was not regis- 


tered. 


Mr. Nihal Chand and Munshi Benode Bihari, for the appellants. 

The Hon’ble Dr. Sunder Lal and Pandit Vtshnu Ram Mehta, for the 


respondents. 

Kabamat Husain and Tudbadd, JJ.— This was a suit upon a mort- 
gage, One of the pleas in defence was payment of the entire sum due on 
it. In support of that plea a receipt, dated Asadh Sudi 3rd, Sambat 1950, 
corresponding to l6bh June, 1893, was produced. The court of first instance 
came to the conclusion that the receipt was not proved and that the pay- 
ment was not proved. It, therefore, decreed the claim. There was an appeal 

• Second Appeal No. 760 of 1911 from a decree of C. E. Guiterman, Additional 
Judge of Meerut, dated the 2nd June, 1911, reversing a decree of Muhammad Husain, 
Additional Subordinate Judge of Meerut, dated the 14th of November, 1910. 


909 



AU. 529 


INDIAN HIGH OOUBT BBPOBTB 


CVol. 


1912 
May 14. 


to [329] tha lower appellate court, which found that the receipt was genuine, 
and reversed the decree of the first court. The plaintiffs have preferred 

AJPecdate Lit ° Go"'-';. and two points are pressed before us. The 

Civil. T j >a the recept and in the oral evidence adduced 

3 * TTm- establish that tha receipt refers to the mortgage which 

16 i d 1793 = purports to extin- 

10 A L.J f, ‘’*'1 property, and that, as it is unregistered, it 

25 IS inadmissible in evidence. The receipt is to the following effect “The 

etvii "t 7 Ki “°“®y remains due.” The defendants adduced oral 
evidence to establish that on tha day on which the receipt was executed 

thL^e^den^^ lower appellate court has believed 

Regarding the plea that the receipt does not show that the bond in 
dispute was paid up. we are of opinion that this ia entirely a new point 
which was not raised either in the first oourt or in tha court of first appeal, 
and as it raises a question of fact, wo are not inclined to give the appel- 
lants an opportunity to have that point tried de novo at this stage of the 
litigation. 

On the second point, having regard to the oases Dalip Singh v. Durga 
Frasad{l), Imdad Husain v. Tasadduk Husain {^2), Jiwan Ali Beg y. 
Basa Mai (3). Sri Ram v. Kesri Mai (4), Fakir v. Kkotu (5), and Laksh- 
man v. Damodar (6), and the express wording of section 17, clause (2), 
sub-clause (xi), of the Indian Kegi>tratioa Act No. XVI of 1908, wa are of 
opinion that the receipt, though unregistered, so far as it relates to the pay- 
ment of the entire sura of the money duo on the mortgage on the date of 
the receipt, is admissible in evidence, and the words “ no money remains 
due do not, in our opinion, purport to extinguish the mortgage. That be- 
ing so, tha receipt does not require registration. The result is that the 
appeal fails and is dismissed with coses. 

Appeal dismissed. 


Zi A. 530 (=10 A. h. J. 96=15 I. C. 80). 

[530] APPELLATE CIVIL. 

Before Mr. Justice Karamat Husain and Mr. Justice Tudball. 

Mdkhtar Ahmad {Judgment-debtor) v. Mdqarrab Husain 

( Decree- Holder). * 

[I5bh May. 1912.] 

Civil Procedure Code (19^3), section 17 — Jilxecution oj decree ^Interlocutory order--^ 
Appeal. 

Tho oourt oxooutiog a dooroe etcuoic oQ the pcDoeeding^ upon the geouad of wil- 
ful defifcul;. on the p.ict of the doocee-holdec in prosecatimg tna oUim. Subsequent- 
ly, however, findjiig that the deoto j-holdec h id not really been in default, tho 
oourt oanuollod its former order, hold that an attaohmont whioh was in existenoe 
at that time fttiU subsistel. aud that exooution ahouU proceed, /feld ihat this 
was not an order to whioh saotion 17 of the Code of Civil Prooadaro, 1903, 
applied. 

•First Appeal No 61 of l‘)i 2 from a deocee of Keshab Deb, Subordinate Judge of 
Mocadabad, dated the 4th November, 1911. 

(1) (1877) (. L. R. I All. U2. (4) il89S) I ti. R. 10 All. 333. 

Ci) fl834» I. L. B. 6 AU. 33 j. (5) (18S2) I L. R. 4 Bom. 590. 

(S) (IS-jS) I. D. K. 0 All. 103. ^6) (1900) I. D. B. 21 Bom. 6«9. 
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ObsetvatioQfl ot BANBRJBe. J., in Jogodishnry Debea v. Kailash Chundra 1912 
Lahiry (1) followed. MAT 15. 

[Fol: 19 G. W. N. 100S=19 0. tj. J. 591; Ref: 20 G. U. J. 612=27 I. O. 444; 83 I.O. 1035 

=22 A. D. J. 706=16 All. 733.] APPBIiI<ATB 

In this property was attached on the 17th of July, 26th of July, Oivir *- 
27bh of July, 28th of July, and 12th of August. 1909. The deoree-holder 34 a. 630 = 
along with his application filed an affidavit, dated the 15th of May, 1909, 10 A. L. J. 86 

giving full particulars as required by order XXI, rule 66. After all these =181.0.80. 
proceedings the Judgment-debtor objected to the execution of the decree. 

His objection was disallowed and his appeal to the High Court was also 
dismissed. When the record wont back to the court below in September 
1910, notice was issued to the judgment-debtor under order XXI, rule 66 , 
and the deoree-holder was directed to file an affidavit under the same rule. 

But as no affidavit was filed by him, the court, on the llbh of November, 

1910, struck oil the case for default. The order runs as follows : — "The 
decree-holder notwithstanding two adjournments has failed to prosecute 
the proceedings. The case, therefore, cannot be adjourned any more. The 
proceedings are struck off." The court, however, subsequently discovered 
that that order was a wrong order, and that in fact there was no default of 
prosecution on the part of the deoree-holder. It. therefore, held that the 
former attachment subsisted and that no fresh attachment was necessary, 
and it decided to go on with the execution proceedings. The judgment- 
debtor objected that a fresh attachment was necessary, bub his objection 
was disallowed. 

From this order the judgment-debtor appealed to the High Court. 

[53i] Maulvi Muhammad Uhaq, for the appellant. 

Mr. B. E. 0‘Conor and Mr. Abdul Raoo/t for the respondent, 

KaRAMAT Husain and Tudbaul, JJ. — In this ca«e property was at- 
tached on the 17th of July. 26bh cf July, 27bh of July. 28tb of July, and 
12bh of August, 1909. The decree-holder along with his application filed 
an affidavit, dated the 15bh of May, 1909, giving full particulars as 
required by order XXI, rule 66 . After all these proceedings the judgment- 
debtor objoebed to the execution of the decree. His objection was dis- 
allowed and his appeal to the High Court was also dismissed. When the 
record went back to the court below in September, 1910, notice was issued 
to the Judgment-debtor under order XXI, rule 66 , and the decree-holder 
was directed to file an affidavit under the same rule. Rut as no affidavit 
was filed by him, the court, on the llbh of November, 1910, struck off 
the case for default. The order runs as follows : —"The decree-holder 
notwithstanding two adjournmeats has failed to prosecute the proceedings. 

The case, therefore, cannot be adjourned any more. The proceedings are 
struck off." The court, however, subsequently discovered that that order 
was a wrong order, and that in fact there was no default of prosecution on 
the part of the decree-holder. It, therefore, held that the former attach- 
ment subsisted and that no fresh attachment was nocos^^ary, and it decided 
bo go on with the execution proceedings. The judgmonb-debbor objected 
that a fresh abbaohmenb was necessary, but his objection was disallowed. 

From that order disallowing the objection this appeal is preferred. A 
preliminary objection bo the hearing of the appeal is taken by the learned 
counsel for the other side. The substance ot his contention is that 
this order is a mere interlocutory order and does not come within 
the purview of section 47 of the Code of Civil Procedure. The words 

(1) (1897) 1. Xj, R. 24 Cal. 725. 
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of section 47 are. no doubt, very wide, and if taken in their literal 

sense will cover every order of an iutericoutory nature that may be 

Appbi:.i:.atb! . execution proceedings. But that does not seam to have 

been fche tnl.aat.ion of the Legislature. In our opinion the view taken 

3 * i Jogoa^shury Dehea v. Kailash Chundra Lakiry (1) 

i L 739 he remarked as follows “ It is not 

IS l.’o.' SO. r«q'?i T< .u exeout.on of a deoraa that oomes within seabion 244. 

it that were so. every interlocutory order in an execution proceed- 
ing, such as an order granting or refusing process for the examination of 
witnesses, would be appealable ; and far greater latitude would be given 
Of appealing against orders in such proceedings than is allowed as against 
orders made m suits before decree— a thing which could hardly have been 
intended. See Sreenath Boy v. Radhanath Mookerjee (2) and Behary Lai 
Pundit V. Kedar Nath Mullick (3). An order in execution proceedings can 
come under section 244 only when it determines some question relating to 
the righus and liabilities of parties with reference to the relief granted by 
the decree ; not when, as in this case, it determines merely an incidental 
question as to whether the proceedings are to he conducted in a certain way 
1 may add that the language of saotion 244, which enacts that certain 
questions shall bo determined by an order of the court executing the 
decree, and not by separate suit,’ clearly indicates that the questions oon- 
tamplated by the section must be of a nature such that it is possible to 
suppnse that but for the section they could have formed the subject of 
determination by a separate suit. But a question of an incidental charac- 
ter can never come under that description, and an order determining such 
a question cannot, therefore, be a decree as dedned in section 2." We 
agree with this view, which applies very aptly to the ciroumstanoes of this 
caS 0 now before us. The rosult is that we hold that no appeal lies froni 
the order of the court below, and we dismiss the appeal with costs. 

Appeal dismissed. 


34 A. B33 (=J0 A. L. J. 27=15 I. C 84=18 Cr. L J. 453.) 

[583] MISCELLANEOUS CRIMINAL. 

Before Mr. Justice Karamat Husain and Mr, Justice Tudhall. 

Jaggu Ahir V . Murdi Shukul.* 

[16th May. 1912.] 

Criminal Procedure Code, sections 145, 526 — Transfer — **Criminal case" Accuud 
person. 

Held that the exproasion ‘criminal oase' aa uaed in acotion B26 ol the Code of 
Criminal Procedure includes a proceeding initiated und«t section 145 of the 
Code and that the High Court under aeotion 526 has power to transfer auoh a 
proceeding from on© court to another court subject to all the conditions under 
which a transfer can be made Ariiwififla Tegundan (4). Lola Mohan Moitra^. 
Surja Ky4a Acha^ee {5) and Ourudas Nag v. Oaganendra Nath Tagore (6) 
referred to. In rs Pandurnng Qovtnd Pujari (7) dissented from. 

n * •riminal court exercises iuriadiotion. 

Queen- Empress \ /.-a i (8) followed. 

CR©f: 18 O. W. N. 3^3=28 I. O. 727.— 15 Cr. L. J. 159; 76 1 0 662=25 Or. Tj. J. 194.] 


Criminal Miscellaneous No. 52 of I 9 l 2 . 

(2) (1863) V D ^ 28 Oal. 700. 

B isgi 1 d ’r 18 cii Ved 2 O. L. J.-614. 

(4) ( 1902) I L R 25 Bom. 179. 

<4) (1902) I. D. B.,26^Mad. 188. (8) (1898) I. D. B. 2l All. 107. 
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The applicant applied for the trani^fer of a criminal proceeding insti- 
tuted under section 145 of the Criminal Procedure Code. On the appli- 
cation coming on for hearing before Pk^gott, -T.. a preliminary objection 
was raised by the opposite party that the High Court had no power to 
transfer criminal proceedings under section 145 of the Criminal Procedure 
Code. PiGGOTT- J., referred the point to a bench of two Judges. The 
matter then came on before Karamat Husain and Tudbalu, JJ. 

Pandit Shiam Krishna Dar (for Munshi Binode Behari) for the 
applicant 

This Court has power to transfer all oases pending in inferior crim- 
inal courts. Section 526 is very wide and gives this Court power to trans- 
fer on sufficient grounds any ^cTiminal case/ It is not necessary that an 
offence should have been committed before the matter could be called a 
criminal case. A criminal case is one which is tried by a criminal court. 
The Bombay case proceeded upon the erroneous assumption that it was 
necessary to constitute a criminal case, that an offence should have been 
committed. 

Mr. M. Tj. Agarwalat for the opposite party : — 

There is a material difference in the wording of the section 
conferring on District Magistrates power to transfer cases and of 
the section conferring such power on the High Court. In section 
[534] 526 the words "criminal case” are used, whereas in section 528 
the word ‘case’ is used. It is obvious, therefore, that the Hegislature in- 
tended to discriminate between a 'case' and a ^criminal case.' Every pro- 
ceeding would, of course, be a case ; but would not necessarily be a 
*criminal case.' The reason for the distinction is obvious. Proceedings 
under section 145 and cognate sections are proceedings taken to prevent 
the commission of offences, and the District Magistrate, as head of the 
district, is responsible for the maintenance of its peace. He, as the person 
on the spot, is best able to decide whether the exigencies of public peace 
would allow of the delay involved in transfer proceedings. It could never 
have been the intention of tbo Legislature to allow such proceedings to be 
indehnitely postponed or delayed, while questions of academical impor- 
tance were being discussed in this Court. The mischief which these pro- 
ceedings were intended to prevent would bo perpetrated during the time 
that the transfer proceedings remained pending. 

Pandit f^hiam Krishna Dar was heard in reply. 

Karauat Husain and Tudball, JT. — The question referred to us is 
whether the High Court has jurisdiction under section 526 of the Code of 
Criminal Procedure or under the Letters Patent (especially by section 22) 
to transfer from the court of one Magistrate to the court of another Magis- 
trate a proceeding under section 145 of the Code of Criminal Procedure. 
There is a conflict of authority on the point. In In re Paniurang Oovind 
Pujari (1) it was hold that the High Court had no power under sec- 
tion 526 of the Code to transfer a proceeding under section 145 of the 
Code from one court to another. The reason given is that such a proceed- 
ing is not a “criminal ca^e” within the meaning of section 526, that a 
criminal ca^e means a case arising out of and dealing with some crime 
already committed and does not include proceedings taken for the preven- 
tion of a crime. The Madras High Court in Arumuga Tequndan (2) 
dissented from the Bombay case. The learned Judges said:— "We have 
no doubt of our power to transfer this case both under section 526 of the 

(1) (1900) I. L R. 25 Rom. 179. (3) (1902) I. t,. R. 26 Mad. 188. ~ 
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Oode of Criminal Prooedura and olause 29 of the Letters Patent. If a 
ease under seotion 146 of the Code of Criminal Procedute is not a 
"criminal ease,” it is difficult to conceive what it [535] is. With all 
respect we are unable bo agree with the decision of the Bombay High 
Court in In re Pandurang Govini Puyart.” In Lolit Mohan Moitra v. 
Surja Kantci AoHarjee (1) Ghose, J., held as follows : — 

“ An investigation under section 145 of the Coda of Criminal Pro- 
oedure is an inquiry within the moaning of clause (a) of section 626 of 
' that Code. 

" A Magistrate trying a case tinder seotion 145 is a criminal court 
within the meaning of the Code. 

" The expression ' criminal case * in section 526 means a case over 
which a Criminal Court has jurisdiction.'' 

It is doubtful whether the High Court has power under seotion 526 to 
transfer oases other than those in which a person is charged with an 
offence. The High Court may, under section 15 of the Charter Act, 
transfer a case under seotion 145. 

TatIjOR, j., held as follows : — “ The expressions 'ease ' and' criminal 
case* are not oo-exbensive. The phrase ‘ oriminal case ' is used 
in a limited sense and does not apply to every case oongnizable by a 
Criminal Court. It is doubtful whether the High Court has power under 
section 526 to transfer oases which do nob relate to matters which may 
strictly be described as criminal as relating to a crime or offence under 
the law. The power, however, exists under seotion 29 of the Letters 
Patent wherein the phrase * oriminal case ’ appears to be used without 
the distinction which apparently exists in the Criminal Procedure Code in 
respect of cases tried by a Criminal Court as opposed to civil oases. ' 

In Ourudas kag v Qaganendra Nath Tagore (2) KaMPINI and Moo- 
KERJI, XT., held that a proceeding under seotion 145 of the Code of 
Criminal Procedure was a " criminal case ” and expressly dissented from 
in In re Pandurang Oovind Pujari {n). Our answer to the question 
turns upon the meaning wa give to the phrase oriminal case in 
seotion 526 of the Code of Criminal Procedure. There is nothing in the 
section bo lead us to infer that the phrase moans a " criminal case arising 
out of an offence which has already been committed.** Had that been 
the intention of the Legislature, it could have easily expressed it in apt 
words and would not have used an expression of a larger connotation. 
[538] We are of opinion that it includes proceedings taken under section 

145 for the prevention of a crime. 

A Magistrate who conducts those proceedings does so as a criminal 
court under the provisions of the Code of Criminal Procedure, and it can- 
not be said that be performs the function of an executive officer. 

The expression "oriminal case” in clause (8) of section 626 need not 
neoessarily be taken to have been used in the narrow sense of a criminal 
case arising out of an offence already committed. 

The High Court is the highest tribunal in these provinces, and one 
of its important functions is to supervise the work of all the Criminal 
Courts subordinate to it, and there is no reason why the Legislature should 
deem it fib bo limit the power of the High Court to transfer only such 
“oriminal cases” as arise out of the offences already committed, and for 
that purpose should uso a phrase of a more general import. Besides snob 

TT) (190n I. Xi. R. 2 S 10 » 1 . 705. (3) (1900) 1. D. R. 25.Bom. 179- 

(2) (1905) 2,0. Ij. j. 614. 
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a limitation can serve no useful purpose. The contention of the learned 
counsel for the opposite party that the expression "an accused person” 
which occurs in section 526 of the Code indicates that the phrase "crimi- 
nal case" refers only to such oases as arise out of the offences which have 
already been committed is without force. That expression has been used 
in a larger sense, i.e., the person over whom a Criminal Court exoeroises 
jurisdiction. Banerji, J., in QtLeen- Empress v. Mutasaddi Lai (1) said : — 
"The Code of Criminal Procedure contains no definition of an ' accused 
person,’ but it was held by the Bombay High Court in Queen Empress v, 
Mona Puna (2) that the term 'accused’ means a person over whom a Magis- 
trate or other (criminal) court is exercising jurisdiction. The ' same view 
was taken by the Calcutta High Court in Jojha Singh v. Queen-Empresa 
(3). I see no reason to put a different interpretation on the words * an 
accused person ’ in section 434." 

It was further urged that proceedings under sections 176, 488 and 491 
of the Code of Criminal Procedure can hardly be called a "criminal case" 
notwithstanding the fact that they are conducted under the Code of Crimi- 
nal Procedure, and this shows that every proceeding held under 

the Code is not a " criminal case". In our opinion this contention is 
without substance. We are inclined to hold that in the absence of any- 
thing to the contrary, every case over which a criminal court exercises 
jurisdiction under the Code is a "criminal case" for the purposes of that 
Code. 

On a careful consideration of the wording of section 526 of the Code 
of Criminal Procedure, the policy of the law and the eases to which we 
have referred in this judgment, we hold that the expression "criminal case" 
in section 526 includes a proceeding initiated under section 145 of the 
Code, and that the High Court under section 526 has power to transfer it 
from one court to another court subject, of course, to all the conditions 
under which a transfer can be made. 

In this view of the case it is unnecessary to consider the effect of 
section 22 of the Letters Patent upon the power of the High Court to 
transfer a proceeding under section 145 of the Code of Criminal 
Procedure. 

With the above expression of opinion the case was again put up 
before Piggott, J., who passed the following order : — 

PiGGOTT, J. — The Bench to which the question was referred has held 
that this Court has jurisdiction to make the order of transfer required. I 
have considered the question on its merits, and what chiefly impresses 
me is the absence of any answer to paragraph 10 of the applicant’s 
affidavit in the explanation of the Deputy Magistrate. I think a transfer 
will be in the interests of justice. 1 accordingly transfer this case from 
the court of Munshi Nizam-ud-din Ahmad to that of the District Magis- 
trate of Ballia. The latter may either dispose of the case himself, or may 
exercise his own powers of transfer so as to refer it to the court of any 
other Magistrate of his district competent to dispose of the same, except 
Munshi Nizam-ud-din Ahmad himself. 

Record returned. 


(1) (1898) I. L. B.ai All 107. 

(2) (189S) 1. li. 16 Bom. 661. 


(S) (1896) I. L. B. 28 0el.493. 
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33 A. 533 (=15 I. C. 227=10 A. I . J. 66). 

[638] APPELLATE CIVIL. 

Before Mr, Justice Tudball and Mr. Justice Chamier. 

Asghar Husain (PZftiniiff) v. Pal Ahir and others {Defendants).* 

[17bh May. 1912.] 

Estoppel — Occupancy holding mortgaged to samindar atul sold in execution of a, decree on 
the mortgage as a fixed-raU — Ejectment of purchaser — Right of purchaser 

to recover possession — Possessory title. 

An oooupanoy holding waR mortgaged to the zamindaras a dzed>iate holding; 
was sold as suoh in ezccntton of a decree on the mortgage and purohased by a 
etianger. who remained in possession thereof for some eleven years, paying rent 
to the zamindar. Subsequently the purohaser was dispossessed by the judg-* 
ment'debtor. Held on suit by tbe purohaser to recover possession that the 
defendant was estopped from setting up the plea that the holding was an 
oooupanoy holding and that, the defendant having no title at all, the plaintifi 
was entitled to reguin possession on the strength of bis possessory title. 

This was an appeal under section 10 oi tbe Letters Patent against a 

iudgment of Richards, J. Tbe facts of tbe case sufficiently appear from 

the judgment under appeal, which was as follows: — 

'*Tbi9 appeal arises out of a suit for possession of immoveable property. Tbe merits 
of tbe ease seem to be with the pbiintiff, who obtained a dooree in both the Courts 
below. It appears that tbe defendants or their predooessor in title mortgaged the pro« 
petty now m suit, la the uiortg;ige tbe property was desoribed as being beld as a 
fixed-rate tenanoy. A suit was instituted on foot of the mortgage. A dooree was 
granted and the property was sold as a fixed -rate tenancy. The auotton puroha^e took 
plaoo on the 23rd of August, 1^97, and the sale was confirmed on the '2nd of Novem- 
ber, 1097. The plaintifi m his plaint alleges all these facts, and further that he was 
dispossessed by the defendants on the 17th of Oo'obot, 1903. The suit was instituted 
onibe2lstoi November, lOO'l. Notwithstanding the description of the property in 
the mortgage and m the docteo, as also at the time of ihe auotion sale, it now turns 
out tha». all along the property was beld as an oooupanoy holding and not as a fixed- 
rate tenancy. The plaintifi oomos into court having to admit that the holding is an 
occupancy bolding- Tbe lower appellate court bas beld that tbe bolding is an ooou- 
pancy holding, but that tbe defendants are estopped from setting up this defence. In 
my opinion vbo defendants ace entitled to aucceed. Section 9 of Act XI 1 of 1081 pro- 
vides that a right of occupancy shall not bo transferable in exeoution ol a decree. The 
result is that the plaintifi has to come ii;to Court and ask for possession on the basis 
of an alleged sale of an interest in land wbioh the law in the most express terms 
provides shall not be sold. A number of authorities have been cited. In tbe ease of 
Ashu 'lush Sikdar v. Bchari Lui A’lrfanio (1) it was beld that a sale in contravention 
of the terms of seotion 99 of the Transfer of Property Act is nob a nullity, but 
[63b3 merely voidable. In that case the property bad boon attaohod and sold on foot 
of a simple money decree, there being at the time a subsisting mortgage against the 
property vested in tbe decree- holder. The appeal arose out of an applioation to so*, 
aside the sale and not, as in the present case, a suit to recover possession based on the 
sale. Furthermore, the provisions of section 99 of the Transfer of Property Aot are 
not altogether analogous to the provisions of scobiou 9 of Aot XI I of 1831. In tbe 
case of Madho Lai v. Katuari it was beld that in excoution of a deoree for enforoe- 
meut of a hypotheoation bond by sale of apeoilio property an objeotion by tbe judg- 
meut'debtor that the property is not transferable with reference to seotion 9 of the 
N. VS'. P. Kent Act oould nob bo entertained. This case also arose out of execution 
proceedings. In the present case the plaintifi has to oome into oouct admitting that 
be IS not in posseseion and that ho is seeking possossion ol peopoeby which he has to 
admit was not transferable by the oourc-. In other words the plaintifi has to say 
himself the very thing which it is oluimcd the defendants ace estopped from saying. 

“ I am asked to hold that the decrees of the courts below may be supported by 
virtue of section 9 of the bpeoitic Relief Aot The plaintifi, it was said, being in 
possession and being wrongfully disposses.sed, brought his suit within six months. I 
am afraid that this contention is nob open to the plaintiff. Even assumi ng that the 

* Appeal No. b9 of 19L1 under seotion 10 of tbe Letters Patent. 

(1) (1007) I. li. B, 35 Cal. 61. (2) Weekly Notes, 1888, p. 41. 
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plaintiff was dispossessed by tbo defendants otherwise than in due oourse of laWy if he 
had wished to recover possession on this ground, he ought to have instituted the suit 
on this ground alODQ and not, as he ha^ doao in the present case, by bringing a suit 
for ejeobmont on title. It has been oleatly and disbinotly held by a Full Bench of 
this Oouib in the case of Zyitchruiot v. Shumbhu Nuraiii (i) that a plaintiff suing for 
possession on the basis of title cannot get a decree for po'^sossion under the first para* 
graph of section 9 of the Specido Relief Act. Although I foel bound to allow this ap- 
peal, 1 do not think that the defendants are entitled to coats in any court. I accord- 
ngly allow the appeal and, setting aside the decrees of both the courts below, dismiss 
the plaintiff s suit. I direct that the patties shall abide their own oostsin all courts. ’’ 

The plaintiff appealed. 

Dr. batish Chandra Banerji^ for the appellant : — 

The defendants, who are the mortgagors and, as such, were defen- 
dants bo the suit on the mortgage, and who were judgment-debtors to the 
decree in eKeoution of which the plaintiff purchased the property in dis- 
pute, had full knowledge of all proceedings before and after execution and 
had full opportunity of raising the objeotioo at several stages of those pro- 
ceedings that the holding was an ocoupancy holding, and as such non- 
bransferable. Having failed to raise such objection at any time prior bo 
the sale, it was not competent for them to resist the purchaser after the 
oonfirmation of the sale, when, so far as the parties to the execution case 
[540] were oonceroed, the title vested m the purchaser ; Dioarkanath 
Pal V. Tarini Sankar Bay (2). Moreover, the defendants having failed 
to come within six months of their dispossession their oooupancy right 
was extinguished, and they had no right left bo interfere with the posses- 
sion of the plaintiff ; Daltp Hat v. Deoki Hat (3). 

Mr Muhammad Ishaq Khan, for the respondents : — 

The principle of estoppel could not bo invoked to defeat the plain 
provisions of a Statute. There was an express provision of law that an 
occupancy holding could not be sold. The fact that the defendants did 
not raise the point during the pendency of the suit and the execution pro- 
ceedings could nob operate as an estoppel ; Jagadbandhu Saha v. Hadha 
Krishna Pal (4). Abdul Aziz y. Kanthu Malltk (6). The defendants being 
in actual physical possession of the property, the plaintiffs must establish 
his title before he could oust them. The defendants were occupancy tenants 
and were wrongfully dispossessed. They, however, got back possession 
before the expiry of 12 years. They could nob be ejected. Section 79 of the 
Agra Tenancy Act applied where the zamindar dispossessed his tenants, 
lb did not apply bo the case of the dispossession of a tenant by an out- 
sider. 

Dr. Satish Chandra Banerji was nob heard in reply. 

TddbALL. and ChamIEB, JJ.— The facts of the case out of which 
this appeal has arisen are as follows. The predecessors in title oi the de- 
fendants respondents were occupancy beoants of a certain holding. On the 
4bh of June, 1885, they mortgaged this holding describing it as a fixed- 
rate tenure in favour of the zamindar of the village. A suit was brought 
to enforce tbo mortgage in December. 1895. and on the 27bh of July, 1896 
a deereo for sale was passed. On the 23rd of August, 1897*, the 
property was sold as a /(xed-rnde ienwre and was purchased by the plain- 
tiff, a stranger to that suit. The judgment-debtors objected to the zamindar 
being allowed bo bid at the sale. On the 2ad of November, 1897, a sale- 
oertiffcate was granted to the plaintiff. From that date up to the* 16bh of 
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October, 1908, the plaintiff had been in possession -of the holding paying 
rent to the zamindar. [541] On the latter date he was dispossessed by the 
defendants, who asserted that the land was their occupancy tenure. H!enoe 
the present suit was brought by the plaintiffs to recover possession. The 
court of first instance and the lower appellate court decreed the claina. On 
second appeal to this Court the learned Judge before whom the case came 
dismissed the suit, bolding that, as a right of occupancy could not be sold 
in execution o£ a decree, the plaintiff acquired no title to the holding, and 
therefore he was not entitled to a decree in a suit for ejectment against the 
defendants. Two points are pressed before us. The first is that the judg- 
ment-debtors are estopped from saying that the tenure was an occupancy 
tenure and not a fixed-rate tenure.-, and secondly, even though no title 
passed to the plaintiff by the auction-sale, still, on the 16th of Octo- 
ber 1908, the defendants had no title themselves, and therefore the plain- 
tiff is entitled to a decree for possession against them on the strength of 
his possessory title. We think both these contentions are sound. It is 
clear that the defendants as well as the zamindar gave out that the tenure 
was a fixed-rate tenure, that is, one transferable in execution of a decree. 
The judgment-debtors in the mortgage suit raised no objection whatsoever 
either in the course of the suit or in execution proceedings on the ground 
that the tenure was not transferable under law. The plaintiff, acting on 
the belief that the tenure was a fixed-rate tenure, as stated by the parties 
to the mortgage-deed and the mortgage suit, purchased it. We think that 
it does not lie in the mouth of the defendants to say now that the tenure 
was not a fixed-rate tenure. Furthermore, it is quite clear that for about 
eleven years the defendants had been out of possession. The plaintiff has 
held possession and has been accepted by the zamindar as a tenant and has 
paid rent for the holding. Any right which the defendants had as tenants 
disappeared long ago, and when, on the i6th of October, 1903, they dis- 
possessed the plaintiff, the latter had at least a possessory title, while the 
defendants had no title whatsoever. On the basis of his possessory title 
alone the plaintiff would be entitled to a decree. We allow this appeal, 
set aside the judgment of the learned Judge of this Court, and restore the 
decree of the lower appellate court. The plaintiff will have his costs 


throughout. 


Appeal allowed. 


34 A. 642 (=10 A. L. J. 70=15 I. C. 174). 

[642] APPELLATE CIVIL. 

Before Sir Henry Bichards, Knight, Chief Justice, and Mr. Justice Tudbalh 

GUTTESHWAB Ram AND OTHERS (Defendants) v. Raii Kbisna 

Ram and another (Plaintiffs).* 

[21st May, 1912], 


Pre-emption WaJib-ul(irz—CuUc7H- Effect of joining in the purchase a co-sharer 

havtng o* inferior right. 

The vcpdee in a euib loz pre-emption having equal eights wbioh the pte-emptot 
disables hixueolf irem resisting u suit lor pre-emption as much by associating 
with himself in the purchase anotbec co-eharec whose rights are inlerioc to 
those of the pie-emptor as by associating with himself a stranger. 

6 1 1, O. 158=17 A. L. J. 891=41 All. 42S; Fol. 71 I. O. 561=21 A. Ii- J. W.l 

• Second Appeal No. 611 of 1911 from a decree of F. D Simpson, District Judgi 
of Gorakhpur, dated the 24th of January, 1011, conhrming a decree Of Kashi N»tb» 

Oifioiating MuQsil of Ba&bgaon, dated the 2&th ol June, 1910, 
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This was a suit for pre-emption based upon custom as recorded in the 
village wajib-ul-arz. The plaintififs alleged that a custom of pre-emption 
prevailed, and that one of the vendees, although he had an equal right 
with the plaintiffa. had lost his right by joining with him in the sale a 
person who, though a oo-sharer, had an inferior right to the plaintiffs 
The defendants alleged that there was no custom of pre-emption and that 
the joining of a person who was a oo-sharer. although his right was inferior, 
did not entitle the plaintiffs to pre-emption even on the assumption that 
a custom of pre-emption prevailed in the mahal. Neither side gave oral 
evidence, but there was adduced in evidence the wajib-ul-arz of 1833 the 
wajib-ul-arz of 1860, and certain decrees, in some of which it was held 
that a custom existed and in others that it did not exist. The court of 
first instance (Munsif of Bansgaon) found that the custom of pre-emption 
existed, but that the vendee, by joining in the purchase a person who had 
inferior rights to those of the plaintiff, had forfeited his own rights which 
were equal. That court accordingly decreed the claim, and its decree 
was affirmed by the District Judge in appeal. The defendants appealed to 
the High Court. 

Munshi Parmeshtoar Dayah for the appellants. 

Muushi Girdhari Lai Agarwala, for the respondents. 


Richards, C. J. and TudbalIj, J. — This appeal arises out a suit 
for pre-emption. The plaintiffs alleged that a custom of pre-emotion 
prevailed and that one of the vendees, although he had an equal rieht 
with the plaintiffs, had lost his right by joining with him in the sale a ner 
son who, though a co-sharer, had an inferior right to the plaintiffs The 
defendants alleged that there [843] was no custom of pre-emption and 
that the joining of a person who was a co-sharer, although his ri^ht was 
inferior, did nob entitle the plaintiffs to pre-emption even on the assumn 
tion that a custom of pre-emption preyailed in the mahal. Neither side 
gave oral evidence, but there was adduced in evidence the waiih-nl 
of 1833, the wajib-ul-arz of 1860, and certain decrees, in some of whioh 
it was held that a custom existed and in others that it did not exist The 
learned Munsif considered the evidence carefully and oame bo the oonnin 
Sion that the custom existed. He also held that the joining in the nur 
chase of a person who had inferior rights to the plaintiffs forfeited 
right of the vendee whose right was equal to that of the plaintiffs. 

The learned District Judge’s judgment is not so satisfaoborv TTa 
decided the case entirely on the words of the wajib-ul-arz of 1860 
this we think he was wrong. Ho ought to have considered the evidAnn 
adduced by both parties and come to a conclusion whether or nn^ h? 
custom existed. As, however, we have all the evidence before us wa fh- f 
that there is no necessity, specially whore no oral evidence was’ addn 
to put the parties to the unnecessary expense of a further Ha 
M r. Parmeshxoar Dayal has called our attention bo the hinfin 
the village in the kaifiyat nizamai, whioh he stronelv reliflc „ ^ 

showing that no custom existed. He has also called our attentirJIf'f^’i.u ^ 
fact that the decree in which the custom was upheld wa «5 ^ on to the 

decree. The wajib-ul-arz of 1833 states the right of pre-empbion'^n ^ 
terms. The wajib-ul-arz of 1860 states it with much mmf 

It gives a right first to a near co-sharer and, secondly to u 

the tkok. The defendant No. 1 is a co-sharer in the samA 
the plaintiffs. The other vendee is a co-sharer in the same /fent 
different khata. We think both the courts below were correct in ^ 
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thoM a CO. sharer in tbe same khata ^as a nearer co-sharer than a co-sharer 
in another khata fchnngh in the same thok. “We also think that if wa 
ascnme the custom of pre-emption to exist, a vendee, although having an 
equal right with the plaintiff, loses his right when he brings in as a co- 
vendee a co-sharer having an inferior right. It is urged that the bringing 
in of a co-sharer, even though bis right is inferior, is very different from 
introducing a sfrnoger. It is admitted that the introduction of a stranger 
[5441 forfeits the right of the co-sharer against whom pre-emption is 
sought. We, however, can recognise no distinction in principle between the 
introduction of a 'Stranger and the introduction of a person having an in- 
ferior right to the pre-emptor. If it wore otherwise, pre-emption as bet- 
ween co-ciharers could always be defeated if one co-sharer having an 
equal right could be induced to join in the purchase. 

The ouostion remains whether or nob we should bold that the custom 
of pre-emption has been proved to exist. With regard to the litigation it 
shows this much that the right of pre-emption has consistently been 
claimed. Unfortunately it would appear that the question was never 
tried out in any previous litigation in the way we think it ought to have 
been tried out, namelv, by hearing and considering the evidence adduced 
by thpi parties pro and con. The oa-^es were generally decided solely upon 
tjhe actual words appearing in the wajib-ul-arz, and, as we know, it very 
seldom happens that any two Judges take precisely the same view of the 
meaning o' tho^^e words We. therefore, think that in the circumstances 
of the present case the reference to the previous litigation shows little 
more than that the right of pre-emption has been from time to time 
claimed. In our opinion and on the authority oi RHuraji Dubain v. 
Pahlwan Bha^rt (1\ the roforenca to the right of pre-emption in these 
two waiib-ul-arzes raised a prima facU case that a custom of pre-emption 
prevailed in the village. It is said that the history of the village, as set 
forth in tho k-^ifiyat nizamat, shows that no custom of pre-emption could 
ever have arisen and this is sufficient to rebut the prima facte case establi" 
shod by tho plaintiffs. Having carefully considered this document, we 
do not think that in the pre':ent case it does rebut the plaintiff’s case. The 
hicfcorv of tho village shows that the zamindari is a very old one. So far 
as the nizamat goes, it does not show that there was ever a 

transfer or sale subsequent to the year 1P33. There were auction pur- 
chases. but in these cases the right of pre-emption would not be set up. 
It is urged that the property came into the single possession of a Raja in 
1220 Falsi Uven this is not very conclusive, because we find the next 
settlement was not made with the Raja, but apparently with the sarne 
family who were the proprietors [345] before the Raja came in. It is, 
therefore, probable that the Raja’s interest was of a temporary character. 
On the whole wo think that the plaintiff established the existence of 
tha custom of pre-emption he set up. This being so. the decree of the 
court below was correct. We, accordingly, dismiss the appeal with costs. 

Appeal 


(1) (1911) I. Ti. B, S3 All. 196. 
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Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Tudhall 

Muhammad Yasin {Plaintiff) v. Ilahi Bakhsh and others 

(Defendants).^ 

[23rd May, 1912.] 

Land-hold^ and Unant— Rights of ienauU with respect to groves— Custom— Wajib-ul 
are^Consituctton o/ document— “Malik.’* ryajto-ul- 

u the following provision as to grove 
If 1 tiT planted a grove and who are in pogaeaaion of a grove 

have the rights of an owner (lAhtiyar nialtkana). If any trees fall down i-h«Tr 
oan plimt fresh trees without the permission of the zemindar - • • Wh«n 

the land booomes denuded of all trees, the planter of the grove will have the 

first right to cultivate the land.” wiu nave tne 

gro^f fand!“‘ Provisions implied a right of transfer in the possessor of 

■ . Letters Patent from a 

judgment of Banbrji, J. The facts of the case sufficiently appear from 

fcbe judgmenb under appeal, whioh was as follows : 

.1 ^ " poasession of certain trees existing on plots of land Nos 668 

and 569 . which are p^rt of the waste land of the village The narfcieq fr> f - -I 

oo-sharera in the zamindari The plaintifi purchased the treea^from one JaefoH r“'? 
under a sale-deed, dated the 20th ot December, 1900. He alleged that the tranf h i ^ 
sd to the proaeoessors in t.tle of his vendor, that he was in plssessfon b;\7r?ue^“h!; 
purchase and that the defendants were wrongfully interferiog with him and iw 
of an order of the criminal court had taken possession. The defendants 
trees belonged to the zamindars and had been planted by thenT, that thl nVfJj 
vendor ot bis predecessor was never in possession, and even if the trees were 
Thakur Daval, the ancestor of the plaintiff he had left the village, Ld the 
lapsed to the zamindars It has been found by the lower appellate court twVht ^ 
in question wero planted by Thakur Dayal. who was a member o" a ioint ' 

family: that Jagadi Lai was the last male member of the joiau familv thJ^ 
owner of the trees : that Thakur Dayal or the plaintiS’s vendor not abandon 
village and that after the sale to the plaintiff the latter was in possession Th« 
learned Subordinate Judge has also found that Ihakut Dayal wasnot^aV^^’ 
whioh he apparently means an agricultural tenant. But he holds fcha^ L ;f 
bean shown that Thakur Dayal had no right to sell the trees, it must be nrnan 
that he had such right. Accordingly the lower appellate oouto affirm^ tL doorlT^t^l^ 
court of first instance, [646J decreeing the plaintiff's claim. It seema fl 1 
for a proper determination of this suit it is necessary to ascertain onrf 
which have not been found by either of the courts below iVahoalT k 
whether Thakur Dayal was in possession adversely to the zamindars 
not in adverse possesfion and planted the trees with the permiaaion It ® 
dars. It should be ascertained under what conditions he w\8 allowad*^! zamm- 
the trees. If he planted the trees on the condition that hoTbould hfl It 
to enjoy the produce of the trees and should also be competent tn oon 

plaintiff has acquired a valid title to the trees. If, on the other hand 

restriction upon his right to tran-fer. the sale to the plaintiff nan hi * 

There would still be the question whether by custom o? otherwise a 

trees with the permission of the zamindat has a right to sell the t^r Planting 

of the zamindars or to strangers I accordingly refer the following issues to th« i®°“® 
appellate court under order XLI, rule 26, of the Code of Civil Prnn!5 ^ the lower 
wbat right did Tnakur Dayal plant the trees in question, and whaf ' V 

his possession of the trees ? Was ha in adverse possession of th«tr.T nature of 

Dayal plant the trees with the permission of the^zamindara ? iV Pi"* 
were the conditions, if any, under whioh he was permitted to plant tL tfeeV?’(ri*'H 

• Appeal No G of I9l > under section 10 of the LetterTp^t^ 
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no partioulat oonditiona were attached to his eight of enjoying and soiling them, had 
he by oastom oe otherwise a right to sell the trees in qaestion ? The oourt will take 
snoh evidenoe relevant to the above issues as may be adduoed by the parties. On 
return of the findings ten days will be allowed for filing objeotiona." 

On receipt of the findings, BaNBBJI, J., held on a ooDsbrucbioa of fahe 
wajib-ul-arz bbab the plaintiff had failed to establish a custom giving the 
holder of a grove a right to sell the grove as such, though he might sell 
the timber, and accordingly allowed the appeal. 

The plaintiff appealed. 

Babu Piari Lai Banerjit for the appellant : — 

The plaintiff as purchaser of the rights of the grove-holder was ea- 
titled to retain possession of the grove as such, as long as the grove retained 
its character. If the original grove-holder could not be dispossessed, 
there was no reason to hold that his transferee could be dispossessed. 
There is nothing in law to show that the right of a grove-holder is a 
more personal right. The Tenancy Act which makes the interest of 
a non-ocoupanoy tenant non-transferable does not apply to a grove- 
holder. This was decided in Ismail Khan v. Mithu Lai (1). More- 
over, in the present case the wajib-ul-arz distinctly recorded the fact 
that grova-hoiders had rights of ownership with respect to their [647] 
grove. The word madk is most general and comprehensive, and, as 
observed by their Lordships of the Privy Council, implies absolute owner- 
ship unless there is anything in the surrounding circumstances to qualify 
such meaning ; Surajmant v. Rabi Naih Ojha (‘i). 

Mr. Muhammad Ishaq Khan^ for the respondent. 


It is quite clear that full rights of ownership were not given to a 
grove-holder. If such rights were given, the wajib-ul-arz would not record 
the fact that a grove-holder was not entitled to replant trees in case the 
trees fell down. The whole language of the wajib-ul-arz clearly controls 
the opening sentence. 

Babu Piari Lai Banerjit was not heard in reply, 

Eichards, 0. J., and TUDBALti, J. — ^This appeal arises out of a suit 
in which the plaintiff claimed bo recover possession of a grove. The court 
of first instance and the lower appellate oourt decreed the plaintiff’s 
claim. On second appeal to this Court the decrees of the courts below 
wore reversed and the plaintiff’s suit dismissed. The facts are very 
simple and undi'^puted. The grove was planted by one Thbkur Dayal 
with the concent of the zammdars. The plaintiff, who is also a zamindar, 
purchased it from Jagaoli Lai, the representative of Tbakur Dayal, on the 
20th of December, 1900. He has been ousted from possession by the 
other zamindars, who have been put into possession evidently under sec- 
tion 145 of the Code of Criminal Procedure. The wajib-ul-arz deals very 
fully with the rights of persons to plant groves. It is notorious that in 
some places it is considered by the zamindars themselves very desirable bo 
encourage the planting of groves. The wajib-ul-arz in the present case 
shows that this wac the case in the village in question. It provides that 
persons who plant with the consent of the zamindars, or are in possession 
of groves, are bo have the rights of a malik. 'They can out down and sell 
the trees on terms of paying one-fourth of the value of the timber to the 
zamindars. They are entitled bo retain possession of the grove so long as it 
continues bo have the oharaoteristios of a grove. They are entitled when a 
tree is cut down, or falls down, to replace it with a nother without even 

(1) 119121 9 A. L. J. 483. (2) (1909) 1, D. R. 30 All. 84. 
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asking the consent} of the zamindar. Sven after the trees have been out j|gj[2 
down entirely, they are to have the first right to become tenants of the land MA*! 33. 
at a [3483 payable to hbe zamindars. From the above recital of the 

wajib-ul-arz it would appear that the zamindars, on whose behalf the 
wajib-ul-arz was prepared, made provision not only for the actual planters * 

of the groves but for persons who had become possessed of them. 84 A. 848=: 
Furthermore, it is quite clear that long possession of the grove by persons 10 *• 73 

other than zamindars was oontempletei. Trees do not grow up in a day, — 16I»C*480- 
and further the owner for the time being of the grove was entitled to 
renew it from time to time by planting fresh trees. It is, therefore, quite 
clear that the person who planted a grove with the consent of the zamin- 
dars acquired substantial r'ght of a lasting and valuable nature. It is 
almost impossible to understand how in many cases the planter of a grove 
could enjoy to the full the benefits conferred upon him by the zamindars 
when he agreed to plant a grove unless he had a right to transfer it. The 
wajib-ul-arz contemplates enjoyment beyond an ordinary man’s life. It 
almost seems to follow frc m the terms of the wajib-ul-arz itself that the 
planter of the grove had a right of transfer. Prima facie every man has 
a right to dispose of any property he possesses, whether it be a grove or 
anything else. Of course it frequently happens that the Legislature for 
reasons of policy places restrictions on rights of transfer ; for example, in 
the case of certain tenancies, it is expressly provided by act of the Legis- 
lature that the tenant shall have no power to transfer, and if the grove in 
question was part of, or an appurtenance to, such a tenancy, it is clear 
that the tenant could not sell the trees. We know of no law which pro- 
hibits a person who has acquired rights similar to those of Jagaoli Lai 
from transferring such rights. Jagaoli Lai planted this grove and acquired 
all the rights and privileges mentioned in the wajib-ul-arz. There cer- 
tainly is no legislative enactment prohibiting such a transfer. In the 
present case it is urged that there was a finding of the Court that there 
was no custom or evidence of a custom entitling a grove holder to selU 
In our opinion the wajib-ul-arz affords the strongest evidence that the 
grove-holder in the present case had an interest which he was entitled to 
tran'^fer. Reliance is placed on an unreported case, Letters Patent 
Appeal No. 23 of 1909. In some respects the facts in that case were 
nob altogether dissimilar to the facts in the present oace, but it would 
appear from the judgment that there was this very [5493 important 
distinction. The wajib-ul-arz, instead of stating that the planter of a 
grove was a malik of the grove, on the contrary, stated that the trees be- 
longed to the zamindars. The only entry in favour of the defendant was 
a note to the effect that the tenants also claimed the trees. We think 
that this ca^^e is quite distinguishable from the case before us. In our 
opinion the decree of the lower appellate court on the facts of the present 
case was correct and ought to be restored. We. accordingly, allow the 
appeal, set aside the decree of this Court, and restore the decree of the 
lower appellate court with costs of both hearings in this Court, 

Appeal allowed, 
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Before Sir Benry Richards, Knight, Chief Justice, Mr. Justice Banerjee, 

Mr. Justice Tudball and Mr. Justice Chamier. 
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HoBiijAii AND ANOTHER {Defendants) v. Munman Kunwar and 

OTHERS {Plaintiffs).^ 

[27th March, 1912,] 

Hindu law -Joint Sindu family^Mortgage—Purchate of mortgaged property by 
managing members^Sutt for Male against managing members alone-^PartieM— 
Ctvtl Procedure Code (1908), order XXXIV, rule 1. 


Vl herein a suit for sale on a mortsjage the defendints morfcgagotB were the 
manaeing members of a joint Hindu family, who in that oapaoity had puroha- 
sod the mortgaged property, it was held that the family was suffioiently repre- 
Rented by the managing members and that the suit would not fail by reason of 
the non- joinder or the other members of the family. 

The following cases were referred to in the judgments delivered by the vari- 
ous members of the Benoh 


EUhan Prasad Bar Narain Singh [1), Bhataani Prasad v. Kallu (2), 
Debt Singh V. Jta Ram (3). Ram Narain Lnl v. Bhawani Prasad (41. Sheik 
Ibrahim Iharagan t. Rama Iyer -S), Kendall ▼. Hamilion i6), Daulat Ram v. 
Mehr Chand (7). Lola Surja Prasad v. Gtilab Chand (8), Ramasamayyan v 
Virasamt Ayyar Behari Lai v. Kandh Pra<ad Narain Singh (lOl. 

C550] Lulchmanen Chetty v. Siva Prokasa Modeliar (11), Qan Savant Bal 
Savant v. Norain Dhond Sav««M2), Vithu Dhondi v. Babajim), Ramahrishna 
Narayan Stndhe y VinayakNarayan Saswadkar {W, Chimna y. Sarfa (16>. 
^unachala PtUax y \Uthialinga Mudaliyar (16). Angaviuihu Pillai v. 

Kolandavelu Pinat{\l),8hamrathi Singh y.Kishin Pra«ad(18). PaUshri Portap 

yjaratn Stnfjh v. Hudra Narnin Singh (19), Bamsebuk v. Bamlall Kcondoo (20), 
Alagappa Chetti y. Vellian Chettt (21), ./addo Kunwar v. Sheo Shankar Ram 

(22), Jogendro Deh lioykut v. Fwundro Deb Roykui (23i, Kashinath Chimnaji v. 
Chtmnajt Sadashiv i2\), Naranji y. Moti Oavanji (25). /?ari?jur prasad v. 
Mathura Lai (26), Gcndan Lai v. Ra6« Ram (27), and Nathi Lai v, Lala (28). 

[Fol. 17 I. G. 290 ; Not Fol: 41 Cal. 727 : Diet ; 21 I. O. 712 ; Ref: 25 I. C. 620 : 85 
All 380 : 34 AU. 615 ; P 4 i o. 066 ; PI 1. 0. 737 ; 66 I. O. 945 ; 67 I. O 931=42 
All 58 : 71 I. C. 628 ; 80 f. 0. 12 : 79 I. O 1001 ; Fol: 72 I. C. 142 ; Ref: 72 
1. O. 722=36 C. li. J. 2B4 ; Fol: 22 A. D. J. 702.] 


This a suit for sale baPe(3 on a mortgage, dated the 14th of 
November, 1870. executed by one Naiti Singh in favour of Dharam Singh. 
Dharam Singh was the husband of the plaintiff respondent Munman 
Kunwar. Naiti Singh vpas represented in the suit by his brother and 
two nephews. One Tilok Ram purchased the mortgaged property from 

•Second Appeal No. 361 of 1911 from a deocoe of B. .1 Dalai, District Judge of 
Shahj thanpur, dated the Slst of March, 1911. reversing a deor^e of Gokul Frasad, 
Bubocdinalo Judge of Shabjahanpur, dated the 3l8t of January, 1911. 
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the morbgagor on the 7th of January, 1889. The purchaser died, leaving 
Hori Lai and Jagannath, his sons, behind him. In the suit> the sons of Hori 
Lai and Jagannath — four in number — were not impleaded as defendants. 

It was contended by the defendants that the suit was bad for non- 
joinder — as the sons, being members of a joint Hindu family, were 
necessary parties. The suit was dismissed by the court of first instance 
on that ground, as time had expired for impleading that sons of Hori Lai 
and Jagannath. The lower appellate court found the Hori Lai and 
Jagannath were the managing members of their family and as such repre- 
sented the other members, and decreed the claim. The respondents Hori 
Lai and Jagannath appealei to the High Court. 

Munshi Qobind Prasad (Munshi Lakshmi Narain with him), for the 
appellants : — 

It is one of the incidents of a joint Hindu family that sons 
acquire an interest in the family property by birth. If sons existed and a 
[651] decree was passed against the father alone, it could not be executed. 
Order XXXIV, rule 1, of the Code of Civil Procedure provides that all 
persons interested shall be joined — the only exception being laid down in 
the expl-matioD. The course of rulings here has been that if a decree was 
passed against one member of a family, it bound him alone; Ramanand 
V. Koleshar (1). This case was followed in Sundar Lai v. Chittar Mai (2). 
If the son were not made a party, he could not raise the plea of absence of 
family necessity ; Chandradeo Singh v. Mata Prasad (3). The principle 
that the manager represents the others is inconsistent with the principle 
of Hindu law that every son has an interest in the joint property ; Gendan 
Lai V. Babu Ram (4), 27athi Mai v. Lala (5). The doctrine that the sons 
are parties to the suit through their fathers would mean denying to the 
sons their right of redemption. If they are not made parties to the suit, 
they cannot reopen it later, and if it is held that they are not necessary 
parties, their right as Hindu sons would be gone. They need never be 
impleaded ; Bhawani Prasad v. Kallu (6), Debi Singh v. Jia Ram (7), 
Badri Prasad v. Madan Lai (8). A member of a joint family has no de- 
fined share ; Bal Gobind Das v. Narain Lai (9) Qendan Lai v. Babu 
Ram (4). 

[Tudball, J. — Referred to Ramakrishna v. Vinayak (10)]. 

Munshi Benode Bihari, for the respondents ; — 


There was no defect of parties— the fathers sufficiently represented 
their sous. He cited Suraj Bansi Kuar v. Sheo Prasad Stngh (11), Vithu 
Dhondi v. Babaji (12), Gan Savant Bal Savant v. Narayan Dhond 
Savant (13), Lala Surja Prasad v. Golab Chand (14), Bhawani Prasad v 
Kallu (15), Sheo Pershad [S52] Singh v. Sahib Lai (16). Lutchmanen 
Chetty V. Siva Proka^a Modeliar (17) and Baldeo Sonar v. Mobarak AH 
Khan (18). There was another set of cases providing that no guardian could 
be appointed of a minor in a joint Hindu family ; Gharibullah v. Khalak 
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(8) (1893) I. Ij. R. 16 All. 75. 
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1912 (1) ; because the ftar^a of the family was the guardian. As a oon- 

Mab^ 7. sequence, a son was naturally represented by his father. In the case in 
Fuiiii ^ A. L. J. R. 86, it was held that no decree could be passed, as the in- 

Benoh, fcerests of the members could not be de6ned. But in Maharaj Singh v. 

_ Balwant Stngh (2), which was affirmed by the Privy Council, it was held 

A t ^ decree could be passed against the interests of the other brother. 

=ieii Balwant Singh v. Rani Kishort (3). 

126 .* * Munshi Gobind Persh<\d, in reply : — 

The case of Kishan Prasad v. Bar Narayan (4) did not apply. That 
was not a case of defendants. If the sons were made parties, they could 
plead that the debt was personal to the father or that it was not for legal 
necessity ; but later they could impeach it only on the ground of immora- 
lity. Cases occur where the interests of the father are adverse to those of 
his sons. They are necessary parties under order XXXIV, rule 1. Can it 
be said they have no interest in the property ? Muhammad Muzamilullah 
Khan v. Miihu Lai (5). 

Richards, C. J. — This appeal arises out of a suit for sale on foot of a 
mortgage. The mortgage was dated the 14th of November, 1870. The 
mortgagee was one Dharam Singh, husband of the plaintiff, and the mort- 
gagor was one Nite bingh. Tilok Ham purchased the mortgaged property 
on the 7tb of January, 1889. and the defendants, Hori Lai and Jagannatb. 
are the sons of Tilok Ram, who is now dead. They pleaded amongst 
other things that their four sons, constituting with themselves a joint 
Hindu family, were not made parties to the suit. This is the plea 
with which we are concerned in the present appeal. Having regard 
to the respective dates of the mortgage and of the institution of the 
suit, the non-joinder of parties, if such there was, could not be cured 
by making the sons of Hori Lai and Jagannatb parties, because the [553] 
suit at the time their absence was pleaded, was barred by limitation. 
Order XXXXV, rule 1, of the Code of Civil Procedure, provides as 
follows : — 

Subject to the provisions of this Code, all persons having an interest 
either in the mortgage security or in the right of redemption shall be 
joined as parties to any suit relating to the mortgage.’* 

It is contended that all the members of the joint family have an 
interest in the right of redemption, and that as they were not made par- 
ties originally and cannot now be added as parties, the suit should be 
dismissed. 

I do nob think that the words in the rule subject to the provisions 
of the Code ” can help the plaintiff. It is true that the Code provides 
that no suit shall fail for want of parties, but this does not mean that the 
defendants cannot insist on having all the necessary parties before the 
court either by their being made parties when the suit was instituted or 
being afterwards added as parties. I, therefore, think that unless in the 
oiroumstanoes of the present case Hori Lai and Jagannatb can be said to 
represent their sons, or in other words that the sons are really parties to 
the suit through Jagannatb and Hori La!, the suit should bo dismissed. 
All the members of the joint Hindu family have beyond doubt an “ inte- 
rest ” in this mortgaged property. 

It has been found by the court below that Hori Lai and Jagannatb 
are the managers of the family, and that their names alone appear in the 
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Tillago record. I think that we should acoept this hndingi and my 
judgment presumes that Jagannath and Hori Lai are the managers of the 
joint Hindu family made up of themselves and their four sons. I propose 
in the first instance to deal with the question apart from decided oases. 

Prior to the passing of Act V of 1908 (the present Code of Civil Pro- 
cedure) the enactment dealing with parties to a suit relating to a mortgage 
was section 85 of the Transfer of Property Act. That section is as fol- 
lows : — 

*' Subject to the provisions of the Code of Civil Procedure, section 437 
all persons having an interest in the property comprised in a mortgage 
must be joined as parties to any suit under this chapter relating to such 
mort«aee. provided that the plaintiff has notice of such interest.” 

[554] The only change material in any way to the present question 
is the dropping out of the words “Provided that the plaintiff has notice of 
such interest” in order XXXIV, rule 1. It mu^t be remembered that 
neither section 85 of the Transfer of Property Act nor order XXXIV, 
rule 1, was any departure from the well established practice of the courts. 
It was always necessary that persons interested in the mortgaged property 
should be made parties to a suit relating to the mortgage. If the mort- 
gage debt belonged to a number of persons they should all be parties, so 
that the person paying off the mortgage might gat a good discharge. The 
persons to whom the property mortgaged belonged were entitled bo be 
parties to enable them to defend the suit and have the amount due (if any) 
properly ascertained. I do not think, therefore, that any greater import- 
ance should be attached to the absence of some of the members of the 
joint family, because their presence is now requited by a rule of the Code 
of Civil Procedure instead of a well established rule of practice. It seems 
to me that if it is intended by order XXXIV, rule 1, to provide that in a 
case like the present all the members of a joint Hindu family must be 
defendants by name, and could not be represented by the manager, 
the law requires the plaintiff to do what in many eases must be a 
practical impossibility. The members of a joint Hindu family are frequ- 
ently very numerous, comprising often absent members and infants of 
tender years. Furthermore, during the course of the litigation, there would 
be in all probability frequent births of sons, and the array of defendants 
would never be strictly complete unless during the entire time the suit 
was running its course, every newly born son was added as a defendant. 
The plaintiff, in many cases, would have no possible means of ascertaining 
the exi^^tence of the infant members of the family. 

It seems to me to be impossible to dispute the proposition that it is a 
general rule of Hindu law that the manager represents the family in all 
transactions with the outer world, provided these tran«;aotions are family 
matters. Indeed, if it were not so, it is difficult to undersfeand hov7 the 
affairs of the family could be carried on. If this proposition is correct, 
I can see no good reason why, in a case like the present, the manager 
should cease to represent the family when the family has to insti- 
tute or defend a suit in a court of justice. Before suit, the [555] 
manager can pay and be paid the family debts and take and give a valid 
discharge for the same. In the present ca«e, the property was pur- 
chased by Tilok Ram, pre'^umably with family funds. On his death, the 
names of his sons, Hori Lai and Jagannath alone, were recorded. Every 
defence which can be put forward in the present suit, can properly and 
fairly be put forward by the managers. I am very far from saying that a 
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1912 plaintiff in a mortgage suit would be prudent in refraining from making 

Mab 27. as many members of the family as possible parties to the suit On the 

Fuli, contrary, in all suits, and particularly in suits in which the mortgage was 

BENCH. oy a manager and there is any possible question of the mortgage 

Qa TTJi having been made for legal necessity or a family purpose, the plaintiff 

A L J fi7q^ ^ members of the family as possible 

=16 I C* 126 P**^^**^^' so “a.y be bound by the result of the suit. Further- 

■ more. I am of opinion that in all such suits, notwithstanding that the 
manager is a party, the court should not hesitate to add as a party any 
member of the family who applies to be made a party, so as to enable 
him to pub forward any defence which he desires to make, including, of 
course, a defence challenging the mortgage as not having been made for 
family necessity and family purposes. 

In the course of the argument a great mass of authority has been 
eitod, and it seems to me that the great weight of authority of the courts 
in India has been in favour of holding that a decree against a manager in 
a suit like the present is not void, but that on the contrary, the members 
of the family who were not parties to the suit, are bound by the decree on 
the ground that they were sufficiently represented by the manager, and 
that they can only re open the litigation by showing that the mortgage was 
not for family purposes. It seems to me inconsistent to hold that the family 
is represented by the manager when the question is raised after decree and 
that they are nob so represented if the question is raised before decree. In 
Bhawam Pra<ia'i w. Kallu (1) it was. however, held that the sons who had 
nob been made parties to a suit for sale on a mortgage brought against their 
father alone, could sue for and obtain a declaration that the property, 
being family property, could not be sold in execution of the decree against 
the father, and that they could obtain this declaration upon the sole 
[556] ground that they had nob been made parties to the mortgage suit. 
This was a Full Bench case and was the decision of four out of the 6vo 
Judges who constituted the Bench. BanbbjT, J., dissented from the view 
taken by the rest of the Court. The case was not unlike the present, the 
difference being that the question did nob arise until after a decree had 
actually been obtained against the father, while in the present case the 
plea has been taken in the suit by the defendants who wore parties ; there 
was this further difference that there was no finding that the father was 
the manager of the family, though in all probability he was. The case 
seems to me to have been decided by the majority of the Court upon the 
expresc words of eeebion 85 of the Transfer of Property Act, which was 
tho provision of law then in force providing for the parties to a suit relat- 
ing to a mortgage, lb does nob seem to have been argued that the absent 
members of tho family were or could bo represented by their father as the 
manager. The effect of the decision has to some extent been modified by 
the case of Dehi Singh v. Jai Ram (2). But it is nevertheless the decision 
of a Full Bench, and I think it ought to be followed and treated as bind- 
ing upon this Court unless we see cogent reasons for not doing so. Do 
such cogent reasons exist ? I have already pointed out that section 85 of 
the Transfer of Property Act has been repealed and replaced by a rule of 
the Code of Civil Procedure. It was evidently thought that a rule under 
the Code of Civil Procedure was a more fitting place for a provision relat- 
ing entirely to a matter of procedure. It may well be that the court 
might consider itself more strictly bound by the express words in a 
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section in the Transfer of Property Act than by a rule of procedure. I 
think the repeal of section 85 is some reason for holding that the 
ruling \a Bhawani Prasad v. Kallu should not be followed in this 
MS 0 . I have also pointed out that no argument based on the manager 
being a party to the suit was put forward in the ease. It is very 
probable that the father, against whom the decree for sale was made 
was the managing member of the family, but there was no finding 
to that effect, and it is of course possible that he was not. I have 
also pointed out that the weight of authority in India has been to 

decree at any rate, the absent members of a family 
Lflo7j are bound by the decree against the manager, and the ruling in 
Bhawani Prasad v. Kallu has certainly not met with universal approval 
in the rest of the Courts in India. Edge, O. J., pointed out the im- 
portance of having all the parties interested in the property before the 
Court so as to prevent further litigation. I agree that this is desirable, but, 
as already mentioned, this in many oases is impossible. If Bhawani Prasad 
V. Kallu is applied to cases where the manager is a party, each member 
of the family who was not made a party can re-open the whole litigation 
on that sole ground, even though it may turn out in the end that the 
mortgage was binding on the whole family. This, it seems, was the very 
thing the learned Chief Justice wished bo avoid. As a matter of fact, there 
have been many such oases. In Kishan Prasad v. Bar Narain Singh fl) 
certain persons brought a suit bo recover money. The defendants pleaded 
that the plaintiffs and certain other persons constituted a joint Hindu 
family, and that the plaintiffs were not entitled to sue without joining as 
parties the other members of the family. The plaintiffs answered this 
plea by contending that they were managers and carried on the business 
and therefore the other members of the family were nob necessary parties', 
but that, if the defendant wanted to have them made parties, they were 
willing that they should be added. The court of first instance made the 
other members parties, but at the time it did so, the suit was barred so 
far as the added parties were concerned. The question arose whether or 
nob the suit was barred by limitation. It had to be admitted that if the 
added parties were necessary parties originally, the making of them parties 
later on could nob cure the defect by reason of limitation. The Subor- 
dinate Judge held that the absent members were not necessary parties and 
gave a decree. This court reversed the decree of the court of first instance 
holding that it was necessary that all the members of the family should 
join in the suit. Their Lordships of the Privy Council reversed the 
decision of this Court and restored the decision of the court of first 
instance. It is true that in that case the suit was a suit on a eon tract 
and the persons who were originally plaintiffs were the parties to the 
contract; while the present case is a suit for sale on a mortgage executed 
by the vendor of the predecessor in title of the defendants. It seems to 
[838] me, however, that there is no difference in principle in the two 
cases. I leal certain that their Lordships of the Privy Council intended 
to hold, nob merely that the actual parties to the contract could enforce > 
bub also that the other members of the family would be bound bv th ’ 
decree, and that such a decree could bo enforced against the ^ 

perty. I think this decision of their Lordships is strong ground f 
applying the ruling m Bhawam^Prasad v. Kallu to the oiroumstanees ^nd 
finding in the present case. What seems to me to be in prineinle the 
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samo quostiiou as fcliG quGSbion involved in tbo appeal has teoenbly afisen 
in a different \vay. The case was argued before this Benoh. Ib was bhe 
oa'^e oiMadanLal v. £^sfcan Sinpfc U)- A father who was found bo be 
bhe manager of the family brought a suit bo realize a mortgage which ad- 
mibtedly belonged to the family. Ee did nob make his son a party. The 
defendants pleaded the non-joinder of the son. The question was whether 
the son was a necessary party. The very same arguments were put for- 
ward as are pub forward in this case. The son was interested in the morb- 
gagd security and shouldi fchorcforCi it was urged^ under order X.^XI V# 
argue that rule 1, be made a party. In such a case ib seems to me imposs- 
ible almost to the father could not represent the son. If no suib had been 
brought, bhe father could have received the mortgage money and have 
given a good discharge to the persons paying the money. 

In my opinion, the manager of a joint Hindu family can represent 
the family in a case like bhe present and the other members need not be 
made parties, and I would dismiss bhe appeal. 

Banerji, J. — The question to be determined in this appeal is whether 

the suit of the plaintiff, which is one for sale on a mortgage, is liable to 

dismissal on the sole ground that the sons of the defendants Hori Lai and 
Jaggannath were not joined as defendants. The mortgage was made by 
Naiti Singh, who, subsequently to the mortgage, sold bhe mortgaged pro- 
perty to Tilok Ram. the deceased father of the aforesaid defendants, ihe 
court of 6rst instance found on the merits against the defendants, but dis- 
missed the suit on the ground that the sons of Hori Lai and Jagannath, wno 
have an interest m the mortgaged property by reason of thei^r being, with 
their fathers, members of a joint family, were omitted from the suit. 
lower appellate court has found that Hori Lai and [359] Jagannath are 
managers of the joint family property belonging to them and their sons, 
and that they fully represent the interests of their sons. It has accord- 
ingly decreed the claim. The ending that Hori Lai and Jagannath are 
managers of tbo joint family of which they and their sons are m^bers is 
a finding of fact and must be accepted by us m second appeal. We have, 
therefore, to consider whether in a mortgage suit all the persons having 
an interest in bhe mortgage security or m the right of redemption are, in 
the case of a joint Hindu family, represented by the managers of bhe 

family. rule 1, of the Code of Civil Procedure, on which 

reliance is placed on behalf of the appellants, provides that ‘‘all persons 
having an interest either in bhe mortgage security or in the right of redemp^ 
Ln shall ho joined as parties.” The requirements of this 

l^^nt Tim Tu family by the manrgers of the fa'mily. The powers of the 
nmna.'Gr ill a joint Hindu famiW are well-known. He represents the 
in all business tran‘^acbion<?: bo can enter into contracts m regard 
irmatters relating to the family, give discharges for debts due to the 
familv and pay debts due by the family. 'When, therefore, in respec 
he morbea-o due to or by the joint family, ho sues or is sued in his own 
name in his capacity as manager all the other members of the ^ 

ing represented by hiai must be deemed to have sued or been ^ 

him this view is correct, the omission to ]oin in the array of 

members of the family other than the manager is not a defect in the tra^ 
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of the suit, and it cannot be said that there has been a non-joinder of 
parties. All the persons interested are substantially parties to the suit 
through the manager. This was ruled by their Lordships of the Privy Coun- 
oil in the recent case of Krishan PraS'id v. Har Narain (1). Their Lord- 
ships held that the managing members of a joint family business of money- 
lending are entitled to maintain suits brought to enforce contracts made 
in the course of that business, without joining in the suit with them, either 
as plaintiffs or as defendants, the other members of the family. This 
decision of their Lordships seems to me to settle the point. The case was, 
no doubt, that of a business contract, but the principle laid down applies 
[560] equally to a mortgage, and is applicable as well in the case of the 
defendants as in the case of the plaintiff. It has been held by all the 
High Courts that a decree obtained against the manager cf a joint Hindu 
family binds the other members though they were not impleaded in the 
suit in which Tihe decree was passed. The oases on the point have been 
referred to at length in the judgments of some of my learned colleagues, 
and I do nob think any useful purpose will be served by repeating them. 
In Ram Narain Lai v. Bhawani Prasad (2) a Full Bench of this Court 
held that "when a member of a joint Hindu family is sued for a family debt, 
it may be assumed that he is sued for the same as the representative of the 
family; and when the decree in such a suit is substantially one in respect 
of the family debt and against the representative of the family, such decree 
may properly be executed against the family property.’* This case accepts 
the rule that the members of a joint family are represented by the manager 
in a suit brought against the latter alone in respect of a debt due by the 
joint family. This case was, it is true, decided before the passing of the 
Transfer of Property Act, bub it has been repeatedly held that section 85 
of that Act, which, with some modihcations, has been re-enacted in 
order XXXIV. rule 1, of the present Code of Civil Procedure, only gave 
legislative effect to what had always been the law. It was, no doubt, held 
by the majority of the Court in Bhawani v. Kallu C3) that the omission of 
the son in a mortgage suit brought against the father entitled the 'bn bo 
bring a suit to repudiate the decree simply on the ground that he was not 
joined as a party to the mortgagee's suit. This view has not found favour 
with the other High Courts, and seems bo me bo be opposedto the principle 
laid down by their Lordships of the Privy Council in Kishan Prasad v. 
Har Narain Singh. The latest case on the point decided by the Madras 
High Court is tbat of Sheik Ibrahim Tharagan v. Rama Iyer (4). 

The ordinary rule undoubtedly is tbat all persons interested in a suit 
should be made parties to it. But in the case of a joint Hindu family this 
rule is complied with if the manager of the family is sued or sues and thus 
represents the other members of the family. What is required is that all 
persons whose interests are [561] bo be affected by the suit are sufficiently 
and substantially represented. In the case of a joint Hindu family, all 
persons interested are represented in the suit by the manager and are 
substantially parties bo it through the manager. I do nob think that 
it is essential that the manager, when he brings his suit, should state 
in distinct terms that he is suing as manager, or that the plaintiff in a suit 
against the family should describe the defendant as the manager of the 
family. All that is essential is that the manager is in fact suing or is 
being sued as such in respect of a family debt. If it is denied that the 
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person suing or sued is the manager, the faob must be proved. The ques- 
tion is merely one of procedure, and I do not think it a£feots the substan- 
tive law as to the representation of members of a joint Hindu family by 
the manager of the family. “Procedure," said Lord Penzance in the well- 
known case of Kendall v. Hamilton (l) “is but the machinery of the law 
A. B99 =s 9 after all — the channel and means whereby law is administered and justice 
A. L. J. 819 reached. It strangely departs from its proper office when in place of faoili- 
=15 LC. 126. bating it is permitted to obstruct, and even extinguish legal rights, and is 

thus made to govern where it ought to subserve." In the present case 
the appellants have no defence to the suit on the merits, but they are 
seeking to defeat it on the ground of a defect Wi. procedure. In my judg- 
ment there is no such defect, as the sons of the appellants are substan- 
tially parties through the appellants, who have been found bo be the 
managers of the joint family of which all of them are members. I would, 
therefore, dismiss the appeal. 

TudbalIi, J. — The facts of this case are simple. One Naibi Singh 
mortgaged the property in suit on the 14th of November, 1870, to one 
Dharam Singh. On the 7th of January. 1889, Naiti Singh sold the pro- 
perty to Tilok Ram, the father of defendants 4 and 5, Hori Lai and Jagan- 
natb. The appeal has been argued on the assumption that Tilok Ram, 
and bis sons constituted a joint Hindu family and that the purchase was 
made out of joint family fund®. The property thus purchased became the 
property of the joint family. It stood recorded in the name of Tilok Ram 
alone who, one may presume, was the manager. Tilok Ram died, and the 
names of Hori Lai and Jagannath were recorded in the Government 
records. Dharam Singh has died, and the present plaintiff, his widow and 
successor, has brought this suit for sale on the basis of the mortgage. 

[562] To this suit she has made parties — 

1. The heirs and representatives of Naiti Singh. 

2. Hori Lai and Jagannath. 

The suit was brought at the extreme limit of time allowed by law. 

S^mong other defences, Hori Lai and Jagannath pleaded that they 
had sons who ware joint with them and therefore interested in the mort- 
gaged property, and that these sons were necessary parties under order 
XXXIV, rule 1, This objection was taken at the earliest possible date. 

On the merits the court of first instance found for the plaintiff, but 
it dismissed the suit on the ground that the sons of Hori Lai and Jagan- 
nath were necessary parties to the suit, and, not having been impleaded, 
the suit must fail. I presume that if there had been time to do so, the 
court would, under order I. rule 10, have made these sons parties and 
proceeded to decide the suit. If they had been thus made parties, how- 
ever, at that stage the suit as against them would have been barred by 

time. _ 

The plaintiff appealed and urged that Hori Lai and Jagannath were 

the managers of the family, and fully represented the interest of their sons 
and that it was nob necessary to implead the latter as the joint family was 
fully represented through the managing members. 

The lower appellate court held that these two defendants, 4 and 6. 
were the managers of the joint family, and that, therefore, it was unneces- 
sary to implead their sons, and decreed the suit. Hori Lai and Jagannath 
appeal. 


(1) It. B. i App. Oas. 504. 
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Two points are taken 

(1) That the plaintiff has nob proved that the appellants are nob 
managing members. 

(2) That the sons of the appellants are necessary parties, and the suit 

must fail unless they are impleaded. 

As regards the first point there is a clear finding by the lower appel- 
late court, and there is no certificate that there is no evidence on record ^ 

to support it. This plea, therefore, fails. 

In regard to the second point it is clear that all persons having an 
interest in the mortgage security or the right of redemptipn must be 
joined as prv.ties, vide order XSXIV, rule I. Civil Procedure Code. The 
proper procedure. I take it, where such a person has nob been made 

a party, is for the Court to make him a party, and then the question of 

limitation, if it arises, may be decided. 

Bub the question to be decided in the present appeal is whether or 
nob. as a matter of fact, the sons of the appellants are virtually parties to 
the suit through their representatives, the managing members ^ the family. 
In other words 'Can the managing member of a joint Hindu family 
be sued as representing the whole family without making the other co- 
parceners parties in a suit for sale on a mortgage?" . 

The question is one of some difficulty by reason of the conflict of 
opinion disclosed in the various decisions of the High Courts in India. 
Order XXXIV, rule 1, of the Code of Civil Procedure is a rule of proce- 
dure which was formerly embodied in the Transfer of Property Act, sec- 
tion 85 The only differences are that the proviso of section 85 as to 
notice has been omitted, and the words “in the property comprised in the 

mortgage" have also been altered. ... a • tu f • • l 

Unless there be some other law which operates in the case of a ]omt 

Hindu family it is clear that the members thereof other than the manager 
would be neoUsary parties fco a suit for sale on a mortgage. In the ease of 
Bhawani Prasad v. Kallu (1) it was held by a majority ot a Full Bench 
of this Court that where a mortgagee had obtained a decree on ms mort- 
eaee against a father in a joint Hindu family without impleading the sons, 
the latter were entitled to a declaration that the decree-holder was not 
entitled to sell in execution of his decree the interests of the sons, on the 
sole ground that they were not parties fco the suit on the mortgage. 

In the coarse of his judgment in that case the learned Chief Justice 
remarked -—“I have nob yet heard any one suggest that the father in a 

TTindu family is as such a trustee, executor, or administrator, within 
the meaning of section 437 of the Civil Procedure Code, of his son, parti- 
oularlv if that son is alive and sui juris. Consequently wo may dismiss 
from the consideration of this case that Pemi in Bhawani Prasad’s suit 
for sale of the interests of the sons in the family property represented his 
sons or could have been treated by Bhawani Prasad or by the court in 
that suit as representing them for the purpose of section 85 of Act No. IV 

of 1682 ** 

r564] It will be noticed that there was no consideration in the above 
case of the position of the manager of a joint Hindu family and his 
newer bo represent the family in the course of any litigation in which it 
might be involved. In so far as the above ruling may have held that the 
sons were absolutely necessary parties to the suit against the father, the 
binding force of it has been co nsiderably decreased by the Full Bench 

(1) (XB96) I. L. R. 17 All. 6S7. 
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ruling in Debi Singh v. Jia Bam (1). In the latter suit, the decision in 
which has since, with perhaps one exception, been regularly followed in 
this High Court and in other High Courts as well, it was held that where 
the property had been actually sold, the aons could not succeed, in a suit 
to recover it, on the sole ground that they were not parties to the suit, 
but must base their suit on some ground which, under Hindu law, would 
free them from their liability for the debt incurred by their father. The 
principle which is the basis of this ruling, it seems to mo, must apply 
whether the property has been sold or not; but, be that so or nob, it is a 
clear instance of a case in which a person interested in the mortgaged 
property was held bound by the decree and sale thereon, even though he 
was not a party personally to the suit. In other words, it is a clear 
decision to the effect that the substantive law to which he was subject 
was not overriden by the rule of procedure which makes it necessary to 
bring on to the record all persons interested in the right of redemption 
or the mortgage security. 

Now the general rule of Hindu law is that a joint family is represent* 
ed by its manager in all its transactions or concerns with the outer world, 
provided they are for family necessity ijoide I. L. B, 32 Bom. 375). In 
certain circumstances the manager has power to mortgage or sell the 
family property. 

** The manager is neither a partner nor a principal, nor an agent of 
the family, but a sort of representative owner, his independent right be- 
ing limited on all sides by the correlative rights of others, &o. *' {vide 
Cowell's Tagore Law Lectures, 1870, p. 108). Where the manager borrows 
money on promissory notes for the purpose of a joint family business or to 
meet a joint family necessity, the creditor can recover the money from all 
the members of the family, although they have not been parties to the 
notes. {Vide 11 C. W. N. 139, and 7 C. W. N., 725. and 34 Bom. 72.) One 
[565] of the duties of a manager is to get in the income and pay the 
debts of the family, (See Bhattaoharya’s Law of the Joint Family, p. 295). 

He can give a valid discharge without the oonourronoe of the minor 
members of the family. (I. L. R. 95 Mad, 26). 

It is difficult to see, therefore, why a manager, if he can represent 
the family in its transactions and concerns with the outer world, should 
not be also able to represent the family in its litigations in the courts. 

In Daulat Ram v. Mehr Chand (2) the contention of the oo-paroaners 
other than the manager was that, as they had not been made parties to 
the suit against the manager, they were nob affected by the decree, and 
their shares had not passed by the sale in execution thereof. In the origi- 
nal suit the decree had been obtained against the managing members who 
had mortgaged the whole estate to pay off the family debt. Their Lord- 
ships of the Privy Council held that the other co-parceners were bound 
by the decree and that the whole estate had passed. The managers had 
clearly represented the family in the litigation. 

In Lala Surja Prasad v. Oolab Chand (3) the two learned Judges 
differed on this point. Ghosh, J., ruled that the share of the son in the 
ancestral estate was liable for the satisfaction of the decree notwithstand- 
ing the provisions of section 85 of the Transfer of Property Act, the 
father having incurred the debt in his representative capacity and as 
managing member of the family and the son having been substantially a 

~ (1) (1903) I. Xj. B. 26. All, 214. (8) (1900) 1. L- B. 27 Cal. 724. 

(2) (1087) I. L. B. 16 Oal, 70. 
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parby bo bhe suib in which bhe said deorea was passed bhrough bhe repre- 
sentation of his father; that section 85 of the Transfer of Property Act 
laid down only a rule of procedure, and bhe words “aU persons m the 
section could hardly have been intended to include a Mitaks^ra son in a 
suib where the father is sued in his representative capacity. He dissented 
from the ruling in BHaiwant Prasoci v. Kallu. Since the above decision, 

section 85 of bhe Act has been repealed and bhe rule laid down therein is 
now a rule of procedure in bhe Code of Civil Prooedura 

Harington. J., differed and quoted bhe case 7* 

Kallu in support of his decision, though pointing out that Shephard, J., 
had dissented from it in Bamasamaijyan v. [666] ?^rasanl^ Ayyar (1). 

which was followed in I. li. R. 22 Mad. 207. h\%n 

It is unnecessary to set forth at length the arguments 
learned Judges based their opinions. In Kiinj Bekari Lai v. Kandfc Per 

shad Naratn Singh (2) it was held that if a aeoree is ^ 

manager of a joint Hindu family in respect of a liability ProP®rly mourred 

[^^the necessities of the family, the bindmg ‘‘^^^XTorTo? 

the interests of the other members depends nob upon their having or nob 

having been parties to the suit, but on the authority of the manager to 

incur the liability. See also the decision in Lutchmanen Ohetty v. S»«o 

Prokasa Modelilr (3). where the rule of ^a^'valt S)' it was 

In Oan Savant Bal Savant v. fJarayan Dhond bavant W, 

• f fW‘'a Hindu family is regarded as a corporation whose 

iXrests are Mturallf centered in the manager, the presumption being 

latter is acting for the family unless the contrary is shown, and 

that lelre the intr^ of the Code of Civil Procedure, this was 

11 TxriiiW rftpard to litigation as to other transactions. 

I have already noted the rule of Hindu law as pointed out in 

nhnrt/Ji V Babaii (5) Iq Bamkrishna Narain S%ndhe v. Vtnayak Naratn 
Dhondiv, ^ ^ i ^ i.ua,ti the rule of procedure laid down in seo- 

Saswadfcar ( ) w ^ of Property Act does nob interfere with the rule of 

thaH uopen to the manager in a Hindu family to represent 

membLs (subject to certain conditions) in a suit brought upon 
the other j Chimna v. Sada (7) the same rule was approv- 

ed“°dislent was expressed from the decision in Bhavn^i Prasad j. 

“j caifrcABD J ’s decision in Bamasamayuan v. Pirasawii Ayyar {8) 
Jfots^on in DeU Singh v. Jia Bam (9) were quoted with approval, 
and y^^iJ^Pillai v. VylHaUnga Mudaliyar (10) it was held that 

^ntTed t^bring a sui^o establish a right [567] belonging to the family 

entitled ^ members of the family parties bo the suit. 

But in the'case of Angamuthu Pillai v. Kolandavelu Pillai (11). it was 
1 , lA hVie nlainbiff could nob sue without making his brother, the other 
held tba P ^ family, a parby lo bhe suit, though be was suing 

r^Lager to certain property for bhe family. The latest 

as the m g , High Court is to be found in Sheik Ibrahim Thara- 

(12): iu which, after an exhaustive consideration of 

aU^tbe rulings on t he point, the rule of Hindu Law (i.e., of representation 
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of the family by the manager) was enforoed, and the manager’s right to sne 
as snob was maintained. 

In this Court in the oase of Shamrathi Singh v. Kishan Pratad (1) it 
was ruled that the managing members of a joint Sindu family carrying on 
a joint family business are nob entitled to maintain a suit in their own 
names against the debtors of the family without joining with themselves 
either as plaintiffs or defendants all the other members of the family. The 
decision in Pateshri Partap Uarain Singh v. Eudra Narain Singh (2) was 
distinguished. 

Their Lordships of the Privy Council have reversed this decision in I. 
L. R. 33 All. 272, holding that there was no principle of law or custom 
applicable to such a oase under which the managing members of a Rindu 
joint family entrusted with the managmeut of the business could be held 
incompetent to enforce at law the ordinary business contracts they are 
entitled to make or discharge in their own names. The decision in Aruna- 
chala Pillai v. Vythialinga Mudaliyar (3) was quoted with apparent 
approval, and the decision in Eamsebuk v. Ramlall Koondoo (4) ezplained, 
as also was that in Alagappa Ghetti v. Vellian Chetti (6). In respect to the 
latter their Lordships expressed the opinion that the proposition there 
laid down to the effect that the manager cannot sue without joining all 
those interested with him, if literally oonstrued, goes too far. 

In Jaddo Kunwat v. Sheo Shankar Earn (6) this Court also applied the 
rule of representation and hold that the other members [968] of the joint 
Hindu family were bound by the action of their managing members. It 
is unnecessary to discuss any further rulings on the subject. While there, 
no doubt, is a conflict of opinion as to whether the rule of procedure does 
or does not override the rule of Hindu Law which allows the manager to 
represent the family under certain oonditioas in the oase of litigation as 
well as in the other concerns of ordinary life, the weight of opinion seems 
to me to be in favour of the rule of substantive law. 

Prior to the introduction of the Civil Procedure Code and the Trans- 
fer of Property Act, this latter rule had full sway. Afterwards the pend- 
ulum has swayed both ways. Of late, the rule of Hindu law has been 
given precedence over the rule of procedure, and the latest deoisiou of 
the Privy Council in Kishan Prasad's oase can leave no doubt upon the 
point. I, therefore, am of opinion that the rule of Hindu Law must be 
given its full force, and that where the necessary conditions prevail, the 
manager of the family, when acting as snob, can both sue and be sued in 
his representative capacity, and suits in such oiroumstancos cannot be 
dismissed simply because the other members of the family are not before 
the court. 

It will always he open to the opposite party to plea'1 that the person 
alleged to be the manager is, as a matter of fact, nob the manager, and 
the issue as to this fact can be decided. It may also be similarly pleaded 
that he is not acting within the scope of his authority. The result of this, 
no doubt, will be to leave it open to the other members of the family to 
attack the decree on the ground of fraud, &o., in a subsequent suit. This 
is so even now, and suits by sons against their fathers and persons bolding 
decrees against him are fairly frequent as it is. 

It would, therefore, he still advisable for the courts, where the objec- 
tion of non-joinder is taken, to make the absent members parties to the 

(4) (1881) I. L. B. 6 Oal. 816. 

(5) (1894) I. L B. 18 Mad. 88. 

(6) (1911) I. D. B. 30 All. 71. 
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suifc, if possible. SO as to prevent the neoessiby of further litigation and bo 
dooide Onally whether or not the aobion of the manager is within his auth- 
ority and binding on his oo^paroener. 

In tha present ease Hori Lai and Jaggannath are the managing mem- 

bers. The property was purchased by the joint family with the burden of 

the plaintiff s mortgage already upon it. Thera is no defence open to their \ ®?®=9 
sons which IS not open to them. The [369] sous cannot plead a debt -is i 0 Ml 
contracted by their fathers for immoral or non-family purposes The 
question IS as to the validity or otherwise of the mortgage as created by 
the original mortgagors. There is, therefore, no valid reason in this case 
for not applying to the parties the rule of substantive law which is 
binding upon them, and I would, therefore, hold that the decision of the 
oourb below is oorreob and would dismiss bhe appeal. 

Chamier, J.— I agree that bhe appellanbs oannob be allowed bo 
challenge bhe finding of bhe lower appellate oourb bhab bhey are bhe 
managers of the joiQb family to which bhey belong. The only question 
which we have to decide in this appeal is whether a suit can be maintain- 
ed against the manager of a joint Hindu family alone bo enforce a mort- 
gage against property belonging bo the family. 

A somewhat analogous que^^bion has arisen in First Appeal No. 91 of 
1911. which has* been heard by this Bench of four Judges, namely 
whether the manager of a joint Hindu family suino as such, can maintain a* 
suit for the recovery of a mortgage debt due to the family. I have stated 
the question in this way because I agree with mv learned collea^^ues that 
bhe oourb below ought to have allowed the plaint to be amended, "and that 
the case should be treated now as if the appellant had from the first sued 
as the manager of a jo'nt family. 

The records of oase^ decided in these Provinces forty or fifty years 
ago show that in those days a joint Hindu familv ordinarily sued and was 
sued through the manager of the family or through the more prominent 
members of the family, and the practice was recognized by their Lordships 
of the Privy Council as long ago as 1871 (see the remarks made in the 
csk^e ot Jngp,ndro Deh Boif Kut v. Funindro D^b Bm/ Kut (1) But the 
reports show many instances of caseq in which, after a decree had been 
obtained by or against one or more members of a joint family, attempts 
were made by members who had not been impleaded to show that they 
were not bound by the decree which had been passe-^. Whether on ao 
count of the difficulties which resulted from that practice or for any other 
reason, there is no doubt that in many parts of India a practice 
has been growing up of impleading as many members of a joint family 
as possible (see the remarks made in the cases of Kashinnfh 
[570] Chimnaji v. Chimnaji Sadashiv f2), Naravji y. nioti Gavanji f3) 
and T7arihar Prasad v, Mathura Lai (4). In these Provinces ifc has 

been for many years the practice to join all the members of a joint familv 

in a suit relating to the property of a joint family, and there are instances 
in this Court of snits having been dismissed on account of the non-ioinder 
of subordinate members of a family. But objections on the ccore of no 
joinder of members of a family have generally been met by those members 
being added as parties or have been ovonulod as hn.vin<» been 
late, and I know no case in this Court in which it has"’ been definitely 

(1> (IftTll 14 Moo. T. A. 967 f67C). fS) fion?! 9 Pom T^^r^TToc 

(2) (1906) I. L. R. 33 Bom. 477. (4) (1908) 12 C. W. N 698 * 
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held thab a manager of a joint family oannob sne or be sued on behalf of 
the family. 

An exhaustive review of the case law in the other High Courts will 
be found in the recent ca'-e of Sheik Ibrahijn v. K. R. Rama Iyer (1). It 
shows, I think, that there has not been any uniform course of decisions in 

tbo?e Courts. 

The case of Kishan Prasad v. Sar Narain (2) has been regarded by 
some courts as deciding that a manager of a joint family can sue and be 
sued on behalf of the family. It seems to me that all that their Lord- 
ships of the Privy Council decided in that case was that managing mem- 
bers of a joint family entrusted with the management of a business are 
competent to enforce at law the ordinary bus ness contracts which they 
are entitled to make or discharge iu their names ; bub the language used 
by their Lordships in more than one place in their judgment suggests that 
they were of opinion that, apart from the ca«e of a family business, the 
managing member of a joint family suing as S7ich is entitled to maintain 
a suit to establish a right belonging to the family without making other 
members of the family parties. Indeed, this <?eems to be a necessary con- 
clusion from their decisions, in such oases as that of Dhaulat Ram v. Jdehr 
Chand (3). On principle it would seem that the decision should be the 
same whether the question of the right of the manager to represent the 
family is raised in the suit brought by or against the manager, or in a 
subsequent suit brought by or against a member of the family not implead- 
ed in the former suit to try the effect of the decision in the former suit 
as against him. The [671] manager of a joint family represents the 
family in its dealings with outsiders in all the ordinary affairs of life, at 
all events where he is acting within the scope of his authority or for the 
benefit of the family, and there seems to be no reason why he should not 
represent the family in a suit, whether as plaintiff or defendant, unless 
there is some legislative enaobment to the contrary. It has been held more 
than once that the rule of procelure which is now order VII, rule 4, 
applies to the ca'^e of a manager of joint family ^uing on behalf of the 
family. If those decisions are correct, the rule referred to shows that a 

manager can sue on behalf of a joint family. 

Except possibly in a a few cases, thoie appears to be no presumption 
that a joint family has a manager or that any particular person is the 
manager. The question whether a per-^on bjforo the court is the manager 
of a joint family is usually a question of fact to be dealt with like anv 
other question of fact. In one of the cases now before us the plaintiff 
claims to he the manager of a joint family and mu<st be allowed an opport- 
unity of proving his allej^nfcioD if it is denied. In the other case it has 
been found that the appellants are the managers of a joint family. 

Both on principle and on aiithori^.y, I am of opinion that the manager 
of a joint IJindu family tiuing as such can maintain a suit alone for the re- 
covery of a moitgago debt duo to the family, and that the suit can be main- 
tained against the ’manager of a joint family alone to enforce a mortgage 
a^ain'^t nronerty belonging bo the family If the manager sufficienbly re- 
presents the f-imily. the provisions of order XKXIV, rule 1, are complied 

In conclusion I de-dro to refer to the ca'-os of Gendan Lai v. RabU 
Ram (4^ and N'lth^ Lai v. Lain (51, in the decision of which I took part. 


Ml lion) 21 M- fj- 60S 
(21 (Ism 1. B- R. 33 All. 272. 
i'ii M887) I. li- B. 15 Cal. 70 


(41 (19121 9 A. L- J. 86. 
(5) 11019» 9 A. L. J. 410 
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Id the former it was neither alleged nor proved that the family had a 
manager who oould represent the absent member, and, as my judgment 
shows, it was not even contended that the absent member was sufficiently 
represented by any person be'.ore the Court, a oircumstanoe which sup- 
ports what X have said about the practice of this Court in recent years. In 
the latter case a judgment was delivered which covered several cases. 
Some members of the families of the plaiutih^s bad not been made par- 
ties. We were disposed to hold that managing members could sue on 
behalf of the joint families to which they belonged, but none of the 
[5723 plaintiffs bad sued as managers, and in some of the cases at all 
events it was impossible to presume that the managers were before the 
Court. Consequently we disposed of the appeals on another ground. 

I agree with the order proposed by the learned Chief Justice in this 

case. 

By the Court.— T he order of the Court is that tho appeal be dis- 
missed, but we make no order as to the costs in this Court. We extend 
the time for payment for six months from this date. 

Appeal dismissed. 


S4 A. 372 (—9 A. L. J. 84i=13:i. 0. 138). 

FULL. BENCH. 

Before, Sir Henry Richards^ Knight, Chief Jutice, Mr. Justice Banerji, 

Mr. Justice Tudball and Mr. Justice Ohamier, 

Madan IjAli (Plaintiff) v. Kishan Singh and others (Defendants) * 

[27bb ^lay, 1912.] 

Hindu Law— Joint llindu fninily— Mortgage — Mortgage for benefit of joint family 

Sutt for saic hy mnxaging member alone — Partiia — Civil Procedure Code (1908), 

order XXXIV ', rule 1. 

Where io a 9uit for !=:a1e on a mort^a^o exoouted in favour of the manager of a 
joint Hindu family the pluutifl w is the then nian.iging member of the family, 
it was held that ho w ts entitlod in that capioiby to maintain th9 suit and that 
it would cot fail by reason of the con- joinder of the plaintifi's son, who was 
joint with him. liori Lai 7 A/umnan Kunwar (1) referred to, 

CFol. 17 I 0. 290: Ref. 16 I. 0. 302=34 All. fil5; 35 All. 428; Not fol. 41 Oal. 727. Ref. 
81 I. C 787; 72 i. 0. 722 ; 79 I. C. 1001] 

Tbis was a suit on foot of two mortgage bonds bearing date the 11th 
of July, 1877, and tho 8bh of August, 1684, rospoebively. They were exe- 
cuted by one Tori Singh in favour of Ram Prasad. The present suit was 
by Madan Lai, grandson of Ram Prasad. Tho plaintiff came into Court 
alleging himself to be the surviving member of the family. He did nob 
join a son of hts, aged four years, in the suit with him. His suit was dis- 
missed in the lower court as be bad failed to join the son with him, Tho 
plaintiff pleaded that he was suing as head of bis family and in the alter- 
native sought leave to amend the plaint to that effect. 

The Hon’ble Dr. Sundar Lai (Munshi Girdhari Lai Agarwala with 
him), for appellant : — 

The head of a family was entitled to maintain a suit like that in his 
own n-ime as manager. It was an act he was doing for the benefit of the 
family. Nor need ho state in tho plaint that he is suing as manager, pro- 
vided that be makes it clear th at he is suing in that capacity. H ere he 

• First Appeil No. 91 of 1911, from a decree of Qokul Prasad, Subordiaate Judea 
of Bbahjabanpui, dated the 23td of February, 1911. ^ 

(1) Supra p. 649. 
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made an application to that effect, [578] That the other members are 
not neoescary parties is cleat from the fact that it Is possible to bring 
them on the record even if a fresh suit brought against them would be 
barred ; Pateshri Partap Narain Singh y.Rudra Narain. Singh (1). In that 
case it was held that the property had ceased to be impartible and both 
brothers were equally entitled. The younger brother was made a party 
by the High Court. Again, a co-mortgagee could bring a suit himself to 
recover the whole amount. At most the others might be made defendants, 
but be was competent to maintain the suit. According to Barber Maran 
V. Ramana Ooundan (2) he can give a valid discharge. 

[Munshi Binode Behari, for the respondents, pointed out that this 
court bad held otherwise in Ram Chandra v. Rajjan hal (3).] 

To take the first point — the most recent case was Ramayya v. Venka- 
tarntnam (4). In Adaikkalam Cheiii v. Marimnihu (5) and iJaihi Lai v, 
Lala (6) the other members were made defendants by the High Court. 
There was a large body of cases where suits were brought by the managing 
member alone or against him alone ; Husein Begam v. ^ia-uZ-ntsa 
Begam (7), Daulat Ram v. M<^hr Chanl (8), Thakurmani Singh v. Dai 
Rani Koeri (9), Ram Narain Lai v. Bhawani Prasad (10). The case of 
Ghulam Kadir Khan v. V^istakim Khan (11) was wrongly decided. It 
followed Matadin Kasodhan v. Kazim Husain (12). The point there was 
that all persons must bo brought on the record to represent the entire 
property — as the whole of it %vas sought to be sold. In Bhawani Prasad 
V. Kallu (13) the suit was by a son praying that the decree was not 
binding on him as ho was nob a party. In old times the manager re* 
presented the entire family— later the tendency came in of making every 
one a party. It was only by reason of difficulties that might arise if a 
member was not made a party that people tried bo implead everyone. 
There was no change of principle. Another case on the lines of 3 All. 
was Phul Chand v. Lachmi Chmd (14). 

[S74] Munshi Benode Behari^ior the respondents: — • 

The frame of the suit wus governed by the Code of Civil Procedure. 
The question was if a managing member coaid sue on behalf of all the 
others. It would involve considerable difficulties. Kalidas Kevaldas v. 
Nalhu Bhagvan (Ifi). A debtor would not be satisBed if a managing 
member gave him a discharge ; he would want the others to join. If one 
of them was inaccessible, he could say that the manager had no right bo 
give a full discharge and he could reopen the matter. In case the mort- 
gagor wished to pay out of court he could get a discharge from the manager 
because the son could not ask for accounts. In Dawarka Nath Milter v. 
Tara Prosunna Roy (lO) where a managing member brought a suit without 
making a member a party, it was held that the suit was nob maintainable. 

The following cases were referred to Angamuthu Ptllai v. Kolan- 
davelu Pillia (17), Alagappa Cheiti v. VMian (Chetti (18), Qopal v. 
Macnaghten (19), 


(1) (1001) I. li. B 26 All. 628. 

(2) (1P9") I. ^ Mad. 461 

(8) (1909> I. ti. B. 82 All. 164. 
(4) (1803) T. \j. B. 17 ^^ad. 122. 

(6) (1899) 1. !> B. 22 Mad. 326. 

(6) (1912) 9 A. L. J. 410. 

(7) (Ift8-21 I. Xj. B. 6 Bom 467. 

(8) (18S7) 1. D. B. 16 Cal. 70. 

(9) (1906) 1. D. B. 33 Cal. 1079. 

(10) (1881) I. L. B. S All. 449. 


(11) (1895) T. L. R. 18 All. 109. 

(12) (1891) I. ti. B 13 All. 432. 

(13) (1895) I Ij. R. 17 All 687. 

(14) (1882) I. L. B. 4 All. 486. 

(15) ( 1886 ) I, Xj. B. 7 Bom. 217. 

(16) (1889) I. Ij. B. 17 Cal. 160. 

(17) (1899) I. Xj. B. 23 Mad. 190. 

(18) (1894) I. L. R. 18 Mad. 83. 

(19) (18B1) I. L. B. 7 Oal. 761. 
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The Hon'ble Dr. Sunder Lai, in reply: — 

Most of the oases were discussed in Kishan Pershad v. Bar 
Naratn (1). 

18 Mad. was also the oase of a firnii and 7 Cal. was the oase of co- 
parceners. If a member could be sued through the head of the family 
and all the property was sold — ^he could dispute the sale only on the ground 
of immorality — there was no reason why the manager should not sue for 
the benefit of the family. He referred to Krishnama v. Perumal (2). Jeo 
Lai Singh v. Ounga Pershad (3). Daulat Ram v. Mehr Chand (4\ Skeo 
Pershad Singh v. Rajkumar Lai (5). Baldeo Sonar v. Mabarak AH Khan 
(6), Deva Sihgh v. Ram Manohar (7), Phul Chand v. Lachmi Chand (8) 
Oan Savant Bal Savant v. Narayan Dhond Savant (9), Bhana v. 
Chindhu (10) and Kunjan Chetti v. Sidda Pillai (11). 

[S75] Richards, O. J. — This appeal arises out of a suit to realize the 
amount of a mortgage, dated the llth August, 1884. It was pleaded by 
way of defence, amongst other things, that the plaintiff and his minor son, 
Bisheshar Dayal, were a joint Hindu family, and that the suit could not 
be maintained because the mortgage was of family property and the son 
was not made a party. Plaintiff urged against this plea that he was 
manager and represented the family. Plaintiff also asked that the plaint 
might be amended by stating therein that he sued as manager. The Court 
below refused to amend the plaint and dismissed the suit on the ground 
that the son was a necessary party to the suit. 

The appeal has been referred to this Bench because of the conflict of 
judicial decisions on the question. 

Apart from authority, I can see no reason why the son should be a 
necessary party to the suit. It must be assumed for the purpose of this 
appeal that the plaintiff is the manager of the family. If, before the 
suit was instituted, the owners of the equity of redemption had* been ready 
and willing to pay off the mortgage, I think it is ah^^oluhely clear that the 
plaintiff as manager could receive the mortgage money and give the persons 
paying off the money a good di<:cbarga. and I oan see no reason why they 
should require the pre5enc6 of any other party. 

Order XXXIV, rule 1, of the Code of Civil Procedure, no doubt, re- 
quires that persons interested in the mortgage security should be parties, 
but I think, in a case like the present, the son is virtually a party through 
the manager, and that order XXXIV, rule 1, is substantially complied 
with. 

The same question in principle arose in Second Appeal No. 36l 
of 1911 (12), which was argued before this Bench. In my judgment in that 
oase I gave my reasons for bolding that the manager of a joint family oan 
represent the family. I would allow the appeal and remand the suit 

BanebjI, J.— The point raised in this appeal has practically been 
decided in Second Appeal No. 361 of 1911 (12). in which judgment has this 
day been delivered. 


In this case the plaintiff omitted to join with him 
minor son, who is four years old. For this omission the 
missed. It is ma nifest from t he plaint that the [S76] 


(1) (1911) I. D. B. 33 All. 272. 

(2) {1P84) I. L. B. 8 Mad. 388. 

(3) (188^) I- L- K. 10 Cal. 906. 

(4) (1887) I. li. R. 16 Cal. 70. 
(6) (189211 D. B.. 20 Cal. 463. 
(6) (1902) I.L. B. 29 Qa). 688. 


as plaintiff his 
suit has been dis- 
debt which the 


(7» (IP80) I. L. B 

(8) (1882) I. L. R. 

(9) (1883) I. tj. R. 

(10) (1896) I. ti. R. 

(11) (1898) I. r,. R. 

( 12 ) Supra p. 049. 


^ All. 746. 

4 All. 486. 

7 Bom. 467. 

21 Bom. 616. 

22 Mad. 461. 
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plaintift seeks to recover is alleged to be a debt due to the joint family of 
■which he and his minor son are members. The mortgages which form 
the basis of the claitn are in favour of Ram Prasad, the grandfather of the 
plaintiff and the great-grandfather of bis son. This is recited in the plaint. 
At an early stage o£ the suit the plaintiff stated to the Court that he was 
suing in bis capacity as manager of the joint family and applied for 
amendment of the plaint. The Court, in my opinion, improperly rejected 
this application. The defendants clearly had notice that the plaintiff was 
suing as manager. 1 have in my judgment in S. A. No. 361 stated my 
reasons for holding that where a suit is brought by the manager of a joint 
Hindu family, the other members of the family must be deemed to be 
parties to the suit through him. and the omission of the names of those 
members from the array of parties would not be a defect fatal to the suit. 
Of course, if in a suit like this the other members wish to join or apply to 
be added as parties, the Courts should never refuse to add them, but the 
suit ought nob, in any event, to be dismissed if, in fact, it has been insti- 
tuted by the manager of the joint family for the recovery of debt due to 
the family. As the manager is competent to give a full discharge to the 
debtor, the latter can have no reason to complain of the omission of the 
persons whom the manager represents. In this respect the ca«e of a joint 
Hindu family is different from that of other joint creditors. The matter 
ifl in my opinion concluded by the principle of the deci'^ion of 
Lordships of the Privy Council in Kishan Prasad v. Bar Narain Singh (1). 
I would allow the appeal, set aside the decree of the court below, and 
remand the case to that court for trial on the merits. 

TUDBALD, .1. — This appeal arises out of a suit for sale on a mortgage 
against the heirs of the original mortgagor and certain subsequent trans- 
ferees It has been dismissed on a preliminary point, the lower court 
having held that the plaintiff alone is not competent to maintain the suit. 

The original mortgagee was Lala Bam Prasad, the plaintiff’s paternal 
grandfather, and the plaintiffs case as di'closed in the plaint was that his 
grandfather, his father, his uncle and h msolf formed a joint Hindu family 
and that the three former having [577] died, ha was the sole owner ot 
the mortgage debt by the right of survivorship and’ entitled to sue. But 
it is an admitted fact that the plaintiff has an infant son, who is joint with 

bioi 

’ Before the first date fixed for the case the plaintiff applied to the 
court to be allowed to amend his plaint by adding thereto that he 
suing as manager of the joint family (consisting of himself and hts son^ 
The court below, without passing any orders on this application, dismissea 
the suit, holding that tho amendment could not improve the position or 
tho plaintiff, because the manager of a Hindu family cannot sue withouo 
joining those interested with him. The decision was based on the ruling 

ot this Court in tho case of Shamrathi v. Kishan Prasad (2). 

This decision has since been overruled by their Lordships of the 
Privv Council. In Second Appeal No. 361 ot 1911 (3) this Bench has 
fullv discussed the right of the manager of a joint Hindu family to repre- 
sent the family, and have hold that he can sue and be sued as snob, so 

that the decree, under certain circumstances, may be binding on the ovner 
co-parceners. It is unnecessary to repeat what has already been said m 

the judgments in that case. 


(1) (1911) 1. li. B. 38 AU. ‘273. 

(2) (1907) 1. I** 


(3) Supra p. 649. 
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In my opinion the plaintiff ought to have been allowed to amend his 
plaint, and the suit as amended is maintainable. Oi course, it is open to 
the defendant to plead that he is not the manager, though in the oiroum- 
stanoes of the case that appears to be a hopeless plea. 

I would, therefore, allow the appeal and remand the suit to the lower 
court with orders to allow the plaint to bo amended and to decide the suit 
on the merits. 

Chamier, J. — I agree that the court below ought to have allowed the 
plaint to be amended. The que^^tion for decision in this appeal appears to 
me to be whether the manager of a joint Hindu family, suing us such, oan 
maintain a suit alone for the recovery of a mortgage debt due to the 
family. For the reasons which I have given in my judgment in Second 
Appeal No. 3B1 of 1911 (1) I am of opinion that he oan. I agree in the 
order proposed by the learned Chief Justice. 

By the Court. — The order of the Court is that we allow the appeal, 
set aside the decree of the court below and remand the [578] case to that 
court with directions to readmit the suit under its original number in the 
register and to proceed to try it on the merits after allowing the amend- 
ment of the plaint as prayed for by the plaintiff. Costs here and hereto- 
fore will abide the result. 

Appeal allowed. Cause remanded. 
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Fateh Chand and others iPlainti^s) v. Kishan Kunwar 

(Defendant).^ 

[18th and 19th June and I2tb July, 1912,1 
[On Appeal from the 'High Court at AllahahadI] 

Second appeal — Quesiicr.e af law and fnct-^Conetruciion of doctimn\i — Wajih-ul-arz, 
construction of'^Civil Procedure Code il8S2', sections 585— .Landholder and 

tenant — Pights of zamindars in re»j.ect of house sites nnd groves. 

In a 9uit for a dcclaraMon of the proprietary title of the appellants to certain 
lands in a village, the 6rst court dismissed the suit on the ground that the res- 
pondent was tho zamindar. and the appellants only tenants of the lan«l8. The 
Rub rdinate Judge found on the con^truotion of tho w.»jib-ul.ar 2 of the village 
and other docum'^Dtary evidence that the appellants were the owners of the 
iHnds in suit On second appeal to the High Court it was contended that tho 
Court was hound under section 5^4 of the Civil Pr.'Oedura Code. 188i, to accept 
tho 6cding of the Subordin • te Judge as eonolusive, the question being one of 
fact ; but the High Court rejected that contention. 

Held (affirming that decision) that tho Subordinate Judge's finding was 
arrived at by inferences drawn from a misconstruction of the wajib-ul-arz. The 
right cons ruction of documents was a question of law which the Court on 
second appe-1 was not precluded from considering under sections 581 and 585 
of the Civil Prccedure Code. 

On the true construction it was clear from the documentary evidence that 
the appell tuts were only tenants o! the land, and not proprietors. 

[Fol. 25 I C. 123 = 10 4 M. NY. N. 595 ; Rel: 71 I. C. 793=50 Cal. 292 ; Ref: 25 I 0 
286- 21 C L J. 45;] 

Appeal from a judgment and decree (7th November, 1906) of the 
High Court at Allahabad, which rover^^ed a judgment and decree (25th 

•Present . — Lord SHAW, Sir JOHN EdQK and Mr. A5IEEU ALi. 

{h Supra p. 549. 
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July, 1904) of the Subordinate Judge of Aligarh, which latter decree had 
reversed the decree (22nd September, 1903) of the Munsif of Pltah. 

The matter in dispute in this appeal was as to the right of the plain- 
tiffs (the present appellants) who were the purohacers, as they alleced, at 
private sales of the 20th of May, 1900, and the 15th of January, 1901, of 
certain resumed muafi, dwelling houses and groves situate in a village of 
which the defendant (the present respondent) was the zamindar, to be 
declared proprietors in possession of the properties and entitled to have 
their names recorded, as absolute owners, in the revenue papers as against 
the defendant. 

The facts of the case sufficiently appear from the report of the 
case in the High Court (Sir George Knox and Eichards, JJ.), [580] 
which will be found in 1. L. B. 29 All. 203; and are also stated in the 
judgment of their Lordships of the Judicial Committee. 

The Munsif dismissed the suit with costs ficding that the plaintiffs 
were at most occupancy tenants without power of sale. The Subordinate 
Judge on appeal reversed that decision and on the evidence granted the 
plaintiffs a decree declaring their absolute ownership and giving them 
possession. On the appeal by the defendant to the High Court it was 
contended for the plaintiffs that it being a second appeal, the finding of the 
Subordinate Judge, being a finding of fact with which the court could nob 
interfere, must be taken to be conclusive under sections 584 and 585 of 
the Civil Procedure Code (KIV of 1882). The High Court rejected this 
contention on the ground that the decision of the Subordinate .Judge was 
“foundecl on erroneous inferences of law drawn from certain documents 
aud the wajih-ul-arz, which were given in evidence." The High Court, 
therefore, allowed the appeal and set aside the decree of the Subordinate 
Judge. 

An application for review by the plaintiffs, and an application for 
leave to appeal to His Majesty in Council having both been rejected by 
the High Court, special leave to appeal was granted by His Majesty in 
Council. 

On this appeal — 

B. Dube for the appellants contended that they and their predecessors 
in title were the owners of the lands in dispute, as had been held by the 
Subordinate Judge on the construction of the wajib-ul-arz and the other 
evidence in the easo. The High Court, it was submitted, was bound by 
this finding, the case when before that court being a second appeal, on 
which, under =Gations 584 and 585 of the Civil Procedure Code, 1882, 
findings of facts were to be taken as being conclusive. The High Court 
was therefore wrong in the construction it pub on the wajib*ul-arz and in 
holding that the appellants had no proprietary rights in the lands. Both 
the Mun-^if and the Subordinate Judge had found that Rampur was nob 
an agricultural village, but a town 'to which the wajib-ul-arz of the dis- 
trict, it was contended, did nob apply. Assuming that the appellants 
were merely honant^, they had admittedly exercised heritable and trans- 
ferable rights of ownership over tho lands, which had never been dis- 
puted. Tt wa« a question of custom and [581] that was a question 
of fact. Under the oircurnstancos, therefore, the onus was on the 
respondent to show that the appellants were not entitled to propriet- 
ary ownership of the lands in suit, Roferonce was made to Lehhraj 
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Kuar V. Mahpal Singh (l) ; Anant Sinahv Durga Singh (2); Evi- 
dence Act (I of 1872), section 35 ; Durga Chowdhrani v. Jswahir Singh 
Chowdhri (3) ; Anangamanjari Ghow Ihrani v. Tripura Sundari Chowdh- 
rani (4); Sri 0>rdhariji ^aharaj v. Chde Lai (5) ; Rule 13 of the Rules 
of the Allahabad High Court, dated the 13th January 189d ; Parbali 
Kunwar Chandarpal Ktimuar (61; Bamgopal v. Skamskh Uon (7) ; 
Lukhi Narain Jagafeb v. Jodu Nath Den {S), Nilmoni Singh Deo 
Bahadur v. Kirti Chunder Chow Ihnt (9) ; Jov K'shen Mookerjee v. Doorga 
Narain Nag (10) ; Act IX of 1889 (North-Western Provinces and Oudh 
Kanungos and Patwaris Act), section 5 ; Muhammad Imam Ah Khan v. 
Busain Khan (11) ; Act II of 1901 (Agra Tenancy Act) ; Act III of 1901 
(United Provinces Land Revenue Act) ; Chaukidari Act (KX of 1856); 

and the United Provinces Gazetteer. 

Str Erie Richards, K.C. and VV.A. Baikes for the respondent contend- 
ed that the appellants had entirely failed to prove that they or their pre- 
decessors ever had anything beyond tenants' rights in the lands in suit. 
The lands on which the housec^ were built had all along bean part of the 
zamindari lands belonging to the respondent's village. Those lands were 
included in the wajib-ul-arz of the village. They were lands of the 
zamindar unless something speciho was proved as to them which changed 
the proprietorship. Since 1877 when the question of imposing rent on 
these lands was considered they had always been assessed with rent. 
There was no question of fact involved here. The question was as 
to the true construction of the wajib-ul-arz and other documents. If 
[382] in that construction the appellants are proprietors, the respondent 
fails. Whah is the right coastruotion ? Such a question came, it was 
submitted, it not under the sccood part of section 584 (usage having the 
force of law), then under the fir<t part of that section” (question of 
law). [Lord Shaw referred to Bamgopal v. Shamskiiaton (7) per Lord 
Watson : —“The facts need not be questioned. It is the soundness of the 
conclusions from them that is in question, and this is a matter of law."] 

Reference was made to the Civil Procoduro Code, 1882, Ed., by Ameer 
AH and Woodroffe, page 391. The cases referred to for the appellant dealt 
with pure que'^tionsof fact, and wore not applicable to the present ease. 
As to “u^age having the force of law,” Kahirla Abbaga v. Venkata Suhbat/a 

Rao ( 12 ) was cited. Whore matters between landlord and tenant ware 

determined by Government in documents, it is on the right construction 
of those documents that any dispute between them should be decided. 

Dube replied. 

1912, Juhi 12ffe : The judgment of their Lordships was delivered 
by Sir John Edge : — 

This is an appeal by special leave from a decree of the High Court of 
Judicature for the North-Western Provinces of India, dated the 7th of 
Nov ember, 1906, w hich rovorepd the door -e of the Suhordoate Judge of 

(1) (1S79) Tj. R. Ovl. ;750): L. 

B. 7 I. A. ("01. 

(2) (19101 1. Tj. R. 3.? AM 30S: L. R. 37 
I. A. 197. 

(5) (1S90j I. Tj. B. 1^5 CaI. 2^ (30): L.B. 

17 I. A. 122 (127). 

(4) {1B87) r. L. R. 14 Gal. 710 (7471: h. 

R. 14 I. A 101 aOO). 

(6) (IftOfl) I L. R. 20 All. 2H. 

(r>) (1909) I. T.. R 31 All r.7 (475): L 

R. 36 I. A. 126 (181). 
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1912 Aligarh, dated the 25bh of July, 1904, which had set aside the decree of 
7GNB 18, 19. the Munsif of Ktah, dated the 22ad of'Sepfcember, 1903, dismissing the suit 
juiiT 12. with costs. 

The suit, which related to the proprietary title to lands in Rampuri 
OouNOiii. brought in the Court of the Munsif of Etah by Lala Fateh Gband, 

since deceased, and others against Bani Kishan Kunwar and others to 

Si A, 879=59 obtain the oancellation of an order of the 4bh of January, 1902, of a Court 
M Bevenue ; for a declaration that the plaintiffs were the proprietors In 

=12 H. ii. T. possession of the lands in the plaint mentioned and as such were entitled 
918=1912 M. bo have their names entered in the revenue papers as proprietors, and for 
W. H. 1068= consequential reliefs. Some of the lands in question consisted of lands 

abadioi Mauza Rampur. Upon those lands in the ahadi houses 
I 'q had formerly stood. It is not clear from the record whether or not all 

0. W. M. 1038 of tbo4e lands in the ahadi bad been cleared of houses and had been 
=17 0. L. J. [588] brought into cultivation, but apparently they had been brought 

into cultivation before suit. It is, however, not necessary to ascertain 
* whether or not all of those lands in the ahadi bad been brought into 
cultivation, as it is the proprietary title to the land, whether covered with 
houses or not, and not the title to the houses, if any, standing upon those 
lands which is in question in this suit. The remainder of the lands to 
which the suit relates were lands under groves. Kani Kishan Kunwar 
was the zamindar of the whole Mauza Bampur, and she alone defended 
the suit. By her written statement Bant Kishan Kunwar put in issue the 
alleged title of the plaintiffs as proprietors. 


Fateh Cband, the deceaced plaintiff, had applied to the Revenue 
Court to have his name entered as that of the proprietor of the lands in 
question in the revenue papers relating to Manza Bampur. On the 4th 
of January, 1902, the Assistant Collector rejeote-l that application with 
costs, and on the 9th of January, 1003, the plaintiffs brought this suit in 
the Civil Court, The Munsif of Ebah, having found as a fact that the 
defendant Rani Kishan Kunwar was the zamindar of Mauza Bampur, 
and that the plaintiffs were tenants and were not proprietors of the lands 
in the plaint mentioned by his decree of the 22ad of September, 1903, 
dismissed the suit. 

From that decree of the Munsif the plaintiffs appealed, and in their 
grounds of appeal alleged that they were the owners in possession of the 
plots in suit, and that in Qasba Bampur the zamindar is not the owner of 
the ahadit but the lower class of people, who are her ryots, are the owners. 
The plaint and the grounds of appeal to which their Uordships have refer- 
red pub lb beyond doubt that the title which the plaintiffs claimed in the 
Munsif^s Court and on appeal from the Munsif’s decree was the proprietary 
title to all the lands mentioned in the plaint, and was not any inferior 
bitle.Tho Subordinate Judge of Aligarh in the appeal found on his construc- 
tion of the wajib-ul-arz and other documentary evidence that the plain- 
tiffs were the owners of the lands in respect of which the suit was brought, 
and by bis decree declared that the plaintiffs were the owners in posses* 
sion of the property, and decreed the plaintiffs* claim. From that decree 
of the Subordinate Judge the defendant Hani Kishan Kunwar appealed to 
[884] the High Court of Judicature for the North-Western Provinces of 
India at Allahabad. 

At the hearing of the appeal in the High Court it was urged in argu- 
ment on behalf of the plaintiffs that, the appeal being a second appeal to 
which sections 684 and 585 of the Code of Civil Procedure applied, the 
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High Court was bound to aooept as oonoluslye, and was precluded from 
questioning, the correctness of the dnding of the Subordinate Judge that 
the plaintiffs were the proprietors of the lands in respect of which the suit 
was brought. Sir George Knox and Bicbards, JJ., who heard the appeal, 
overruled the objection, and on their construction of the wajib-ul-arz and 
other documents in the suit in their judgment stated and found : — * 

** Fcom the judgcnect of the lower appellate Court it appears that it is founded on 
inferoQoes of law drawn by the learned Subordinate Judge from certain documents and 
the wajtb>ul-aez which were given in evidence. The dooumenta show that the owners 
ot houses in Bampur bad been in the habit of selling and transferring their houses. 
The wajib-ul-arz sets forth that the occupiers of houses had this power, but all 
through the entries the zamindar is recognised, and it is stated that if a new house 
is CO be built the permission of the zamindar must be obtained. The entry in the 
wajib-uL-arz as to groves is to the efieot that isolated trees and clumps of bamboos 
planted by the tenant can be out by him, and as to cent>free groves, if the trees should 
die out and the land be brought into cultivation, rent must be paid, and that if a 
new grove was to be planted the leave of the zamindar must be obtained. The infer* 
ence of law that the Subordinate Judge has drawn from this evidence (about which 
there is no dispute) is that the occupiers of the groves and ot the land which had been 
the siies of the houses were the absolute property of the persona who occupied and used 
them. In our juagmeuc this inference is a wrong and impossible inference and the 
decision of the learned Subordinate Judge based thereon is clearly wrong." 

The High Courb by its decree allowed the appeal and restored the 
decree of the Court of the Munsif. From that decree of the High Court 
this appeal to His Majesty has been brought. The principal ground of 
this appeal is that the decree of the Subordinate Judge is right and that 
the plaintiffs ate the owners of the lands in dispute. 

On the hearing of this appeal the learned counsel on behalf of the 
appcllAuts contended that the Judges of the High Court should have accept- 
ed the tindinge of the Subordinate Judge on the question of title as correct 
and as binding on them in second appeal and were not at liberty to^find 
that the plaintiffs were not the proprietors of the lands in question. * He 
also contended that the Judges of the High Courb had misoonstrued the 
wajib-ul-atz and [bSh] the other documentary evidence and had come bo 
a wrong conclusion. He lurther contended that the wajib*ul-arz of 
Mauza Bampur, which was made in the settlement which commenced in 
1872 and extracts from which are on the record of this suit, cannot be 
treated as applying bo the abadi of Mauza Bampur, the contention being 
that Bampur, owing to the number of its inhabitants, many of whom are 
not agriculturists, and owing to the fact that the Government has applied 
the Chaukidari Act (.Act No. X.X. of 1856) to Bampur, must be regarded 
as a town and not as a purely agricultural village, to which, according 
bo the learned counsel’s contention, a wajib ul-arz is alone applicable. 
The answer bo the contention that the wajib-ul-arz does not apply 
to the abadi of Mauza Bampur appears to their Lordships to be 
that the wajib-ul-arz to which reference has been made was prepared 
by the settlement officer for the whole Mauza Bampur including the 
abadi, and that all those who were interested were at the time given the 
opportunity of objecting to the statements contained in it, and further 
that the Government by applying the Chaokidari Act to Bampur did not 
alter and could nob have altered proprietary rights in Mauza Bampur or 
in any part of the mauza. The wajib-ul-arz is in their Lordships’ opinion 
cogent evidence of the rights as they existed when it was made of those 
holding proprietary or other rights of property within the mauza, and it 
has not been shown that the wajib-ul-arz to which reference has been 
made in this suit differs in any material respect from the wajib-ul-aris 
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wbioh bheir Lordships have been informed by counsel was made in bbe 
mose recent settlement. 

The Judges of the High Court rightly overruled the objection that 
they were bound to accept as correct the hnding of the Subordinate Judge 
that the plaintiffs were the proprietors of the lands to which this suit 
referred. That finding of the Subordinate Judge was the result of his 
having misconstrued the wajib-ul-arz. The right construction of docu- 
ments is a question of law which Judges in second appeals are not. by sec- 
tions 584 and 535 of the Code of Civil Procedure, precluded from con- 
sidering by any finding of a lower appellate Court, based upon such 
dooumenta. The Subordinate Judge arrived at his finding by inferences 
drawn upon an incorrect construction of the wajib-ul-arz, and the Judges 
in second [686] appeal consequently were not bound by his finding that 
the plaintiffs were the proprietors of the lands. 

In the wajib-ul-arz it is stated that Mauza Rampur “ is a mahal of 
Zamindari Khalis (held by a single person), and Raja Ram Chandar Singh 
is the only proprietor witbot any co-sharer.’* Raja Ram Chandar Singh 
was the husband of the defendant Rani Kisban Kunwar, the present 
zamindar. There is no documentary evidence to show that the plaintiffs 
or bheir predecessors in title ever were proprietors of any of the lands bo 
which this suit relates ; on the other hand, the jamabandi shows that 
predecessors in title of the plaintiffs patd rent as tenants lor some of those 
lands, and in the khas^ a for 12-17 Fasli the defendant Rani Kishan Kun- 
war is entered as the proprietor ot some oi these lands, and predecessors 
in title of the plaintiffs are entered as the tenants. The zamindar was 
nob affected by any transfer of lands bo which he was nob a party, and in 
the wajib-ul-arz neither the plaintiffs nor any predecessors of theirs are 
shown as tenants who bad special rights which wore heritable and trans- 
ferable. 

The following paragraphic of Chapter IV of the wajib-ul-arz relate to 
groves and houses, and arc important : — 

‘•ParagfAph 3 — Relating to tlio rights of tenants in respect of groves and scat- 
tered trees. 


“A tenant has power to out down Jbo grove ot the scattered tress planted by him 
in his uetghoourbood. 

“If the 1 ind i-i ront froo and the tf0:fl have been removed therefrom and the land 
is brought under cultivation, the rouant shall have to pay the rent. If in future a 
grovo is planted, it can be planted with the pormission of the 55 .mindar. 

“Paragraph 1 . Rola'ing to the rights of the tenants in respect of the bouses in 

the village and of those which are built. 

“A person residin'^ in a house is owner thnr.'Of and he his power to transfer it i 
but in future a new house shall bo built with ibo cousent of the zamindar. 

*‘Tbe tenants of the lower class havo no power to tranter their houses. 


There is evidence on the record that when land in the abadi is brought 
under cultivation the tenant has bo pay rent for it. In their Lordships* 
opinion the Judges of the High Court rightly construed the wajib-ul-arz 
and drew the logitimabo inference from it and the other documentary 

evidence in the suit. 

On behalf of the plaintiffs appellants in their appeal the learned 
counsel who appeared for them pressed their Lordships to advise that the 
plaintiffs appellants should be deolartid to have heritable [687] and 
transferable rights in the lands in suit and for that purpose admitted that 
the plaintiffs appellants wore tenants of those lauds. Apart from other 
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oonsiderafatons it is suffioienfc for their Lordships to say that that is not 
the claim in respect of which this suit was brought. 

Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed and the decree of the High Court be affirmed. The 
appellants must pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellants : — Barrowt Bogers & Nevill. 

Solicitors for the respondent : — T. 0. Summerhays & Son. 


34 A, 587 (=16 I. C. 631=10 A. L, J. 117). 

APPELLATE CIVIL. 

Before Mr. Justice Karamat Husain and Mr. Justice Tudhall. 

Kubbr Nath and others [Plaintiffs) v. Mahali Ram and another 

(Defendants).^ 

[31st May, 1912.] 

Act No. IX of 1872 {Indian Contract Act), sections 23, 27 — Agreement between several 
firms to fix rates for ginning and baling cotton and to share proJits-^Agreement 
nciOwr *n restraint of trade nor agai%\st public policy. 

Held that an agreement, whereby oortain firms fixed (be rates to be charged 
for ginning and b.iliug cotton, and further as to the manner in which the profits 
should bo shared by the parties thereto, was an agreement neither in restraint 
of trade nor opf’oscd to public policy^ 

Barihhai Maneklal v. S7air<i/ah Isutji (1) and Fraser d Co v The 
Ice Manufacturing Co. I'J) followed. * Bombay 

The facts of this case were as follows : — 

The managers of 6ve ginning hrms came to an agreement, whereby 
they 6 x 0 d the rates to bo charged for ginning and baling cotton, thus 
forming a combination, and agreed that for a certain definite period the 
profits of ginning would be 7 annas 6 pies and of baling 1 anna 6 pies per 
maund. They further agreed that the profits were to be divided, and that 
those for baling were to be divided equally, while tho=-e for ginning were 
to bo divided in proportion bo the ginning capacity of bbe various factories 
A dispute as to the ginning capacity of the factories arose and the suit was 
instituted by the L- 88] plaintiffs for their share of the profits according 
to the ginning capacity of their mills. The court of first instance decreed 
the claim. On appeal, the decree was slightly modified by the lower 
appellate court as to the amount to which the plaintiffs were entitled 
The plaintiffs appealed to the High Court. 

The Hon’ble Dr. Sundar Lai for the appellants. 

Mr, B. E. O'Conor and Dr. Tej Bahadur Sapru] for the respondents 
Karamat Husain and Tudball, JJ. — The managers of five ginning 
firms came to an agreement, whereby they fixed the rates to be charged 
for ginning and baling cotton, thus forming a combination, and agreed 
that for a certain definite period the profits of ginning would be 7 annas 
6 p es and of baling 1 anna 6 pies per maund. They furtner agreed that 
the pr ofits were to be divided, and tha t those for baling were to be divided 

• Kaoond Appeal No., 840 of 1911 from a decree of H. M. S^Uth, Additional Jn,q«o 
of Aligarh, dated the 8rd of Way, 1911. modily ng » decree of Sbikbar Na*h 
Additional Subordinate Judge of Aligarh, dated the hth of August, 1910 * 

(1) (1897) I. L. R 22 Bom. 861. (3) (1904) I. I,. R.* 99 Bom. 107. 
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eqaally, while those for ginning were to be divided in proporbion to the ginn- 
ing capacity of the various factories. A dispute as to the ginning capa- 
city of the factories arose and the suit was instituted by the plaintitfs for 
their share of the profits according to the ginning capacity of their mills. 
The court of first instance decreed the claim. On appeal* the decree was 
slightly modified by the lower appellate court as to the amount to which 
the plaintiffs were entitled. In second appeal to this Court the only point 
pressed before us is that the agreement relied on was contrary to public 
policy and void in law. There are two cases decided by the Bombay 
High Court ^Harihkai Maneklal v. Sharafali Isabji (1) and Frazer & 
Go. V. The Bombay Ice Manufacturing Company (2) — which show that 
such a contract is neither in restraint of trade nor opposed to public 
policy. We agree with these rulings. The appeal, therefore, fails and is 
dismissed with costs. 

Appeal dismissed. 


34 A. 68) (=16 I C. 513=13 Cr. L. J. 705=10 A. L. J. 82). 

[589] REVISIONAIi CRIMINAL. 

Before Mr . Justice Chamier. 

Emperor v. Madan Gopae.* 

[7th June, 1912.] 

Act No XLV of 16fi0 (Itidian Pi rwl Code), ticiion 498 — Enticing away a 7narricd wo- 
man — Marriage — — Wheth-ji' marriage legal between a Datiya and the 
iilcgittmaie daughter of a hrahmun and a Banya woma^i. 

]{cld that there was no roa^oa why a marriage between a Banya and the ille- 
gititnate daughter of a Brahman father and Banya mother should not bo valid 
according to llmilu law, especially when the marriage waa recognized by the 
caste to which the husband belonged. 

Padatn Kurnari v. Suraj Kuntari t3) and In the rnattcr of Itam Enmari (4) 
referred to. 

The facts of this case were as follows : — 

One Madan GopaL was convicted by a magistrate of the second class 
in the Benares district under section 498 of the Indian Penal Code of hav- 
ing enticed away Musammat Kharag Kumari, the wife of Gokul Prasad, 
Madan Gopal appealed to the District Magistrate, but without success. He 
then applied to the High Court in revision upon two grounds, first, that it 
was nob satisfactorily proved that he bad enticod away Musammat Rharag 
Kurnari, and secondly, that the marriage of Kharag Kurnari with Gokul 
Prasad was according to the Hindu law invalid. 

Mr. U. K. Sorabji, for the applicant. 

The Assistant Government Advocate (Mr. B. Malcomson) for the 

Crown. . 

Chamier, J. — The applicant was convicted by a Magistrate of the 

second class in the Benares district under section 498, Indian Penal Codoi 

of having enticed away Musammat Kharag Kurnari, who was the wife of 

the complainant), Gokul Prasad. The applicant appealed to the Disbrioh 

Magistrate without success. He has now applied bo this Court to set aside 

the oonviotion on two grounds, namely, that there is no evidence t hat 

• Ocimiual Roviaion No. ^ >0 of 1912 from au order of 0. A. 0. Streatfeild, Die- 
triot M.kgiatCftto of ) ouatoa, dated tho 2nd of April* 1912. 

(1) (1897) 1 Ij. R. 22 Bom. 601. (3) (l-O-i) 1. D. R. *28 All. 468. 

12) \l90*) i. L. R. 107- (^) (1891) I. ti. B. 16 Oal. 264. 
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he entioed the woman away and that she is nob the lawfully married 
wife of the complainant. On the first point there are the concurrent 
findings of the courts below, and having looked into the evidence I 
see no reason to think that they are erroneous. On the second point it is 
conceded that the prof^eoution bad to establish that Kharag Kumari was the 

[590] wife of the complainant. The prosecution proved that the corn- 
plainant married Kharag Kumari eleven or twelve years ago In 
Nepal, to which country both parties seem bo have originally belonged. 
The prosecution also proved that complainant and Kharag Kumari had 
lived together as husband and wife ever since the marriage, and that 
they had been recognized as husband and wife by their caste-fellows. 
There is also definite evidence that all the usual ceremonies were per- 
formed at the marriage. In these ciroumstanoes it seems to me that it 
must be presumed till the contrary is shown that Kharag Kumari is the 
lawful wife of the complainant. The applicant contended that she could 
not be the lawful wife of the complainant because she was the daughter 
of a Brahman by a mistress of the Banya caste, whereas complainant 
is a Banya of legitimate birth. Counsel for the applicant relied upon 
the decision of this Court in Padam Kumari v. Suraj Kumari (1), that 
whatever may have been the case in ancient times, a marriage between a 
Brahman and Ksbatrya woman is now invalid, and upon the opinions 
expressed by Mayne and other writers on the H ndu law that marriages 
between persons of different castes have long since become obsolete. It is 
not clear how far the prohibition of infcer-marriage between castes applies 
to marriages between persons of hybrid caste or marriages between a 
person of hybrid caste and a Brahman or a Kshatrya or a Vaisya or a 
Sudra. According to Manu, Chap. X. verse 8, Kharag Kumari should be 
called Ambasht'ha or Vaisya. In practice, however, it seems that a child 
born of parents of different castes, though an outcaste in the strict sense, 
is regardol for many purposes as belonging to the caste either of its father 
or of its mother. There is no evidence as to whether Kharag 
Kumari was regarded as a Brahman or a Banya, but if, as is pos- 
sible, even probable, she was regarded as belonging to the Banya caste, 
there would, oven according to modern usage, be no obstacle to a marriage 
between her and the complainant, though the latter would perhaps 
be lowered in social estimation by such a marriage. Dr. Gucudas 
Banerjeo in his work on the Hindu law of marriage, Sad Edition, p. 73, 
gg^yc;. — the present day when caste has become so elastic and loss of 
caste so rare, the general question whether an outcaste is eligible for mar- 
riage at all, and, if so, in what caste is not of much practical importance. 

[591] The only ca'=e of some difficulty is that of a person who is born of 
parents belonging to two different caches. But even in these cases which, 
however, are by no means common, the child if recognized by relatives 
and others as belonging to the caste of either parent and is married in 

that caste And it may, perhap'. be laid down as a general rule that so 

far as prohibition of inter-marriage between different castes is concerned, 
a marriage would he valid or void according as the parties to it are or are 
nob in the point of fact recognized as belonging to the same caste.” Ac- 
cording to this view of the law the marriage between the complainant and 
Kharag Kumari has been valid. If the rule against inter-marriage between 
persons of different castes were applied strictly, it is doubtful whether a 
person born of an illicit union between two Hindus, could contract a valid 

(1» (1903) I. U R. 28 All. 458. 
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marriage ab all. In bhe case of Uam Kumari (1) the illegitimate ohild of 
Ghhattri parents had been married aooording to Hindu rites to a man who 
was by oasbe a Chbatbri. The High Court held as the parties to the 
marriage had been recognized by their castemen as belonging to bhe same 
caste, the marriage was lawful, and they also laid it down that illegiti- 
macy was no absolute disqualification for marriage in the case of Hindus. 
There is the further consideration in the present ease that bhe parties be- 
longed to Nepal where the Hindu Law of marriage may nob be so strictly 
followed as it is in those Provinces. I have been referred to no authority 
which requires me to hold that the marriage in the present case was in- 
valid. The applicant has failed to rebut the presumption that there was a 
valid marriage. In my opinion be was rightly convicted under section 498 
of the Indian Penal Co.^e. 

I am asked to reduce the sentence on the ground that the applicant 
may have supposed that he was justified in regarding Kharag Humari as 
the mistress, nob the wife of bhe complainant. Hub there is nothing to 
show that the complainant or any one else has ever regarded her as a mis- 
tress. The application is rejected. 

Application rejected. 


34 A. 502 (=10 A. L. J. 130=16 t. C. 1). 

[592] REVISIONAL CIVIL. 

Before Mr, Justice Sir George Knox and Mr. Justice Karamat Husain. 

Nand Ram {Applicant) u. Bhopaii Singh {Opposite Party)* 

[8feh June, 1912.] 

Civil Procedure Code (J908), section 116—Revtiion — ‘InierlcciUory order — Scope of 
%6ciion. 

Held by KajrAmat Husain, j. — that an application under seotion 115 of 
the Code of Civil Pcoceduro cannot be enterb'^inol in tha ortso of those inter- 
locutory orders aguinnt which, though no immediate appeal lies, a remedy ia 
supplied by seotion 105, which provi»^e3 that they may tie made a ground of 
objcotiun in appeal against tbe final decree. Mcti Lai Kashibhai v. Nona (2) 
followed. 

Inasmuch as ah order under order IX. ru!e 13, setting aside an parte 
decree can bo attacked in appeal from the fintl decree, no application will lie 
for revision of such an order. Gopala Chetti v. Subbier (3) followed. 

[Ref. 16 M, Li. T. 101=25 I. 0. I9l : 2t I. O. 932 ; 69 1. O. 6V6 . r >4 I 0. 303 ; Fol. 98 
I. C. -209 ; Diet 18 A. L. J. 486 ; Rel. 71 I O- 567 ; Rof. 79 I. O. 69.] 

The facts of this case were as follows 

Tbe plaintiff, in 1910, sued on a mortgage made by two joint bro- 
thers, Bhopal and Bahadur. Bhopal, bis son Baddari, grandson Harnarain 
Singh, and nephew Sham Lai, were defendants. Baddari was appointed 
guardian ad litem of his minor sou IJarnarain, and notice was served 
upon him on the 14th of August, 1910. Bhopal signed it as a witness. 
Notice was not served on Bhopal personally, bub bhe summons was affixed 
to the door of his house. The record does not show if this was deemed 
by the Munsif to bo sufficient service. The suit was decreed on the I9tih 
of December 1910. The decree against Bhopal was ex parte. An applica- 
tion for an order absolute was made on the Ifibh of July, 1911, and 
granb^_^ 

• Civil Hovinioa No. 84 of 1912. 

(1) (18311 1. L. R. 18 Cal. 264. (Pj (1903) I. D, B. 26 Mad. 604. 

(2) a892) 1. Ij. R. 18 Bom. 85. 
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Bhopali on bhe Isb of August, 1911, applied under order IX, rule 13, 
to have the ex parte deoree set aside, stating in bhe affidavit that on the 
date on which the case was heard, he was in Allahabad. Tbe Munsif, 
holding that there was sufficient reason for his absence, set aside the ex~ 
parte decree on the 18 of December, 1911, and made another deoree at 
variance with the ex parte deoree on the 13th of February, 1912. 

The decree- holder, on tbe 19th of February, 1912, came to the 
High Court in revision against tbe order, dated tbe 18bh of December, 

1911, but never appealed against the deoree, dated the 13th of February, 

1912. 


Mr. A. E. "Rt/ves, for the applicant. 

[693] Mr. A. H. C. Hamilton and Munshi Benode Behari for the 
opposite party. 

Karamat Husain, J.— The plaintiff, in 1910, sued on a mortgage 
made by two joint brothers, Bhopal and Bahadur. Bhopal, his son Baddari, 
grandson Harnarain Singh, and nephew Sham Lai, were defendants. 
Baddari was appointed guardian ad litem of his minor son Harnarain and 
notice was served upon him on the 14th of August, 1910. Bhopal signed 
it as a witness. Notice was not served on Bhopal personally, but the 
summons was affixed on the door of bis house. The record does not show 
if this was deemed by tbe Munsif to be sufficient service. The suit was 
decreed on the 19bh of December, 1910. The deoree against Bhopal was 
ex parte. An application for an order absolute was made on the 16th of 
July, 1911, and granted. 

Bhopal, on the 1st of August. 1911, applied under order IX, rule 13 to 
have the ex parte deoree set aside, stating in the affidavit that on the date 
on which the case was heard, ha was in Allahabad. The Munsif, holding 
that there was sufficient reason for absence, set aside the ex parte deoree 
on the l8bh of December, 1911, and made another decree at variance with 
the ex parte deoree on the 13bh of February, 1912. 

The decree-holder, on bhe 19bh of February, 1912, came to this court 
in revision against tbe order, dated the 18bh of December 1911, bub never 
appealed against tbe deoree, dated tbe 13bh of February, 1912. 


In support of bhe application it is argued that under order IX, 
rule 13, corresponding to section 108, Code of Civil Procedure of 1882, 
a court has power to set aside an ex parte decree “only when he (bhe 
applicant) sabis6ed the court that the summons was not duly served or 
that he was prevented by any sufficient cause from appearing when the 
case was called on for hearing," and as no cau«e is alleged for absence 
and nothing on tbe record to show that summons was nob duly served 
the Munsif had no jurisdiction to set aside bhe ex parte decree. The 
reply of the learned counsel for the other side is that the remedy open 
to the applicant was to attack the order in appeal from the decree, dated 
the 13bh of February, 1912, and as ho allowed it to become final, he 
oonld not be heard in revision He also urges that the result [594] 
of interferonca would be to set aside a final decree. The contention 
that the Munsif acted without jurisdiction is not an accurate state- 
ment of what book place. He wrongly considered what was no cause to 
be a sufficient cause for absence, but did nob act without jurisdiction. The 
order can, therefore, not be a fit cubjecb for revision. Assuming that he 
acted with material irregularity though nob without juri'^diction, the 
remedy of the applicant was bo attack bho order in appeal from bhe decree 
of bhe I3bh of February, 1912, under section 105, Code of Civil Procedure 
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1919 and as he failed to appeal, be oannob be allowed to aoma up in revision. In 
JDNBS Farid Ahmad Daian Bibi (1) a was held that an order made under 
section 25. Code of Civil Procedure, transferring a suit m which an appeal 

BBViBiONAn i,Q from the decree made therein was not subject to revision by the 

Oiv^. High Court liader section 622. In Sheo Prasad Stngh v. Kastura Kuat (2) 

84 A. 592=10 it was remarked that the revisional powers ot this court should not be 

A.L. J. 130 = exercised unless as a last resort for an aggrieved litigant. Even when there 
16 1. C. 1. ^ remedy by a fresh suit, there can be no revision. See J. J. Quis^ v. 

Jaisraj (3). Regarding this case, Knox. J., in Debt Das v. Ejaz Husain (4) 

said ; “ Ordinarily I am prepared to subscribe to that, bub in this 

matter each case must be judged upon the oiroumstanoes peculiar to i*>.” 

I adopt the following remarks in Moti Lai Kashibai v. Nana V®) 
substituting section 115 for section 622 and seocion 105 for see- 
tion 591 **Aii application under section 622 cannot be entertained in the 
case of those interlocutory orders against which, though no immediate 
appeal lies, a remedy is supplied by section 591, which provides that they 
may be made a ground of objection in tbe appeal against final decree. The 
purpose with which section 622 was passed was bo enable a party to a suit 
to get rid of a decision or order of a lower court rectified by the High 

Court where there would otherwise be no remedy/’ 

There is, however, a conflict of opinion as to whether an order setting 
aside an ex p irte decree is or is nob attackable in appeal from a final 
decree. A Bench of the Calcutta High Court held that it is nob and that 
only such orders are within the purview of the [595] section as are 
atfccbiag tbe decision of the case’’ with refcTcnce to its rnetits ; 
many Dassi v. Baghoonath Sahoo (6) and Krishna Chandra Qoldar v. 
Mohesh Chandra Saka (7). According to that court the order <»“ b® 
reversed under seobion 622. Code of Civil Procedure of 1882— section llo, 
Code ot Civil Procedure ot 1908— if the requirements of tbe section ate 
satisfied, Mahomed BamiduUa v. Tohurenmssa Btbt (8). A Bench of the 
Madras High Court in Qopala Chelli v. Subbier (9) has taken the oPP“S'“® 
view, holding that on order setting aside an ex parte deoree could be 
attacked in appeal from the final deoree. With due respect to the learned 
Judges who decided tbe cases reported in I, Ij, R. 22 Cal- 981 an 
C. \Y. N. 584, I agree with the learned Judges who decided tbe case 
I Ij R. 26 Matl. 604. There were no words in seobion 622, Code of Civil 
Procedure of 1882, nor are there any in section 115, Code of Civil Pro- 
cedure of 1908. limiting the right of attack to such orders only as are 
“ affecting tbe decision of the case” loUh rt'je.ence to its merits^ and m cne 
absence of any such limitation a court has no power bo read such a 

limitation into the section. 

The contontiou boat in order bo destory the right to apply for revision, 
some other remedy must exist on the date on which the order sought to 

be revised is made has no force. A U interlocutory orders, which can be 
attacked in appeals from final decrees, under section 105, are always passed 
before the final decree, and if the contention was right, all orders whioD 
miKhb be attacked in appeal from final decree, would furnish grounds for 
appHcttbioas in revision, and the object for which tbe section is enacted 

would be defeated. — 


(1) (lb84) I. li. '3.1. 

<2> (1889) 1. Ij. R- *11. 119. 
19) 11899) I. I*- IS 

(4) (1905) 1. Ij. R. 

(5) (189'2) I. Ij. H. IQ I^oin. 35. 


(t) (1895) I. L. R. 2-2 Oal. 981. 
'.7) (1905) 9 O. W. N 594. 

IB) (1897) I. Ij. B. 25 Oal, 155. 
(9) (1903) I. L. B. 36 Mad. 604 
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For the above reasons I would rejeot fche applioabion. 

Knox. J. — I agree in rejeoting the application. Sufficient ground has 
not been shown for interference. 

By the COURI’. — The application is rejected with costs. 

Appltoation rejected. 


34 A. 596 (s=10 A. L. J. 163=15 1. C. 337). 

[596] APPELIiATE OXVIb. 

Before Mr. Justice Karamat Husain and Mr. Justice Tudball, 


Ali Husain (Decree-Holder) v. Amin-ullah (Judgment-Debtor).* 

[lObh June. 1912.] 

Pre-emption — Conditional decree— Decietal amount deposited *n court— Decree enhanced 
in uppeal—Additional payment made not covering amount withdrawn as costs. 

A euocessful plaiotifi pie-emptor deposited in oouri the amount of the decree 
in bis favour, but subsequently withdrew therefrom the amount of the ooats 
decreed in bis favour, on the .»mouQt payable bsing enbanoed on appeal be paid 
in o Court tbe difierenoe between tbe original and appellate decrees. Hetd that 
tbe decree bad been fully complied with. Ishri v. Oopul Saran (1), Balmukand v. 
Pancham <2), Parmantind Pact v. Gohardhan Sahai {Z) Bechai Singh v. 
Shamt ^ath (4) followed. 


CRef. 42 All. 181=54 I. C. 395; Disk. 69 I. C. 616 ; 74 I. 0. 658; 77 I. 0. 116.] 


The facts of this case were as follows ; — 

This was a suit for pre-emption. The pre-emptor succeeded in his 
suit. The 6rsb court ordered him to deposit Rs. 6, 800. He carried out 
the order of the court. Subsequently, in eseoution of his own decree 
for costs, he attached and received from the Court a sum of Rs. 31^-8-0 
out of the amount deposited by him. There was an appeal in the pre-em- 
ption suit to the High Court, and the Court modified the decree of the 
first court by ordering the pre-emptor to pay a sum of Rs. 10,000, instead 
of Rs. 6,800. He deposited in compliance with this order an extra sum 
of Rs. 3,200. This deposit was made in time. The judgment-debtor 
took objection to this deposit on tbe ground that it was not a compliance 
with the order of the High Court, inasmuch as fche decree-holder had taken 
'out the sum of Bs. 314-8-0 out of the sum previouly deposited by him. 
Tbe court below disallowed the objection. The judgment-debtor appealed 
fco the High Court. 

Dr. Tej Bahadur 5aprii, for the appellant. 

The Hon’blo Dr. Sundar Lai and Maulvi Shaft-uz-zamant for the 

respondent. 

Karamat Husain and Tudball, JJ r — The pre-emptor succeeded 
in his suit for pre-emption. The first court ordered him to deposit 
Rs. 6,800. He carried out the order of the court. Subsequently, in execu- 
tion of his own decree for costs, he attached and [59?] got a sum of 
Rs. 314-8-0, out of the sum deposited by him. There was an appeal in 
the pre-emption suit to this Court, and this Court modified the decree of 
the first court by ordering the pre-emptor to pay a sum of Rs. 10,000, in- 
stead of Bs. 6,800. He deposited in compliance with the order ' of this 
Court an extra sum of Rs. 3,200. This deposit was made in time The 


• First Appeal No. 130 of 1912, from & decree of Marari 
ate Judge of Oawepore, dated tbe 18th of September, 1911, 


Lai, Officiating Suboidia- 


(1) (1884) 1. L. R. 6 All 351. 

(2) (1B88) I. L. R. 10 All. 400. 


(9) (1906) I. L. R. 28 All. 676. 

(4) (1910) 8 A. L. J. Notes, p. 37, 
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iudgment-aebtor took objeotion to this deposit on the ground that it was 
jun4 10 not a compliance with the order of the High Court, inasmuch as the 

■ decree-holder bad taken out the sum of Bs. 314-8-0 out of the sum pre- 

APPBDI.ATE viously deposited by him. The court below disallowed the objection. 

Hence this appeal. There is a senes of decisions of this Court ; sea 
la. .n Tshri V Ooval Saran (.1), Balmukands. Pancham (2) Parmanand Bc^t v . 

1 L X 783° otardhan Sahai (3), and Bechat Singh v Shami 

=181.0.837. ea^es it has been ruled that such a deposit as was made by the pre-emptor 

in this case, was a complete compliance with the 

Justice TyKBELL in Balmukand v. Pancham no doubt, took a different 
view But we are bound to follow the other rulings of this Court with 
which we ourselves agree. The appeal fails and is dismissed costs. 


34 A. 697 (=16 I. C. 524=10 A. L, J. 169=13 Cr. L. J. 716)- 

BEVISION ALi CRIMIN AIj. 

Before Mr. Justice Chamier. 


Emperor v. Abbu Singh and others.* 

[24tb June, 1912.] 

Act No III of 1867 {Public Ga7Tiblitig Acl)» section 5 — Jurisdiction— Power to 
larch LLut-"OJ/icer „.vcHed with the full powers 
iiVi«ionai ojjtcer issunuj warrant Jor search outside hts suh-dtvtaton. 

Heia that a search-watriint issued under section 6 of the 
Act 18G7 by a first class rnwgisttato was nob invalid by reason of the fact ^at 
the house t/be searched was siiuated outside the limits of h^ils in respect 
of whioh such magUtrate had been appointed fub-divisional officer. 

This was an application for revision of an order convicting and 

sentencing the applicants under sections 3 and 4 of '“f 

Act. 1867 The only point taken in revision was that [598] 
under whioh the suspected house bad been searched was issued 
divisional officer, and the house in question was outside the limits of h 
sub-division. It was therefore contended that the magistrate, who wa 
magistrate of the 6rst class, had no jurisdiction to issue the warrant. 

Mr 11' Wallach, for the applicants. 

The Assistant Government Advocate (Mr. B. Malcomson), for the 

. miee J —The applicants have been oonvioted under sections 3 
.1 Public Gamblffig Act. 1867. The only point taken in revision 

i'^that the warrant under which the police searched the house of the 6rst 
I ..or. h was issued by a magistrate who was not competent to issue 
H^^and therefore, the discovery of instruments of gaming in the house did 

not Hive rise to the presumption that the house was a common 
V, ^ ’ aa de6nod in the Act. Section 5 of the Act provides that a s^ro 
house. by the Magistrate of the District or ‘ other officer 

"’“"“lad wtth the tun powers of a magistrate.’ This expression means a 
‘‘'IcLtrat” of thf first olass.^see section 3 (2) of the Code of Criminal 
Prnoadure The warrant in the present case was issued by M. Muhamm 
Sha6 KhL a laa.a lTate of the 6rsh cl .ss in the Farrukbabad distriot^ n 

. Criminal Revision No. '6bB of 1912. from an order ol H. Duperoex* SeflsionB 
nudeo of Farrukbabad, dated the 13th of April, 1912. 

fii 6 All. 351. 16> <1906) I. L. B. 28 All. 

12) (1888) I. li- 19 400. f 1) (1910) 8 A. Ii. J. Notes, p. 37. 
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November last), be was appointed to be sub-divisional ofHoer of two tahils 
in tbe district. The bouse searched is not in either of those tahsils, and 
it is on this account that the warrant is said to be illegal. It appears to 
me that there is no force in the contention. The officer in question was a 
magistrate of tbe 6rst class with jurisdiction extending throughout tbe 
district when he was appointed to be a sub-divisional officer. The appoint- 
ment gave him certain additional powers in the area of which he became 
sub-divisional officer, but did not deprive him of all his powers as a magis- 
trate. A Sub-divisional Magistrate exercises magisterial powers in matters 
which do not concern his sub-division, and I find nothing in the Code which 
suggests that this practice is contrary to law. It is true, as pointed out by 
counsel for the appellants, that some of the ordinary powers of a magistrate 
of the first or second class, who has been appointed to be a sub-divisional 
officer, cannot be exercised by him except in cases arising in his sub-division 
or [699] transferred to him by higher authority, bub that is on account of 
the nature of those powers. There are other powers which any magistrate 
can exercise anywhere in the district, for example, the power to command 
an unlawful assembly to disperse or the power bo record a confession. All 
that section 5 of the Public Gambling Act requires is that the search 
warrant shall be issued by the magistrate of a district Or a magistrate of 
the first class. It is impossible bo hold that the magistrate who issued the 
warrant in the present case was not a magistrate of the first class. The 
application is rejected. 

Application rejected. 


34 A. 699 (=10 A L. J. 244=^16 I. C. 8). 

APPELLATE CIVIL. 

Before Mr. Justice Karamai Husain and Mr Justice Tudball. 
Gajadhab Teli {Plaintiff) v. Bhagwanta and 

ANOTHER {Defendants).^ 

[26bh June, 1912.] 

Morlaaoe— Prior and eubaeguent viortgagcs — Suit fer sale on second morigagey first 

mortgagees being made 2 >^Tties — Btghts of first mortgagees not set up^^Subseguent 
suit by first mortgagees barred^ Res judicata — Civil Procedure Code (1908), sflc- 

tipyi 11. 

CertaiD puisne mortgagees brought a suit for^ale on their mortgage in which, 
although they impleaded the prior mortgagees, they simply asked for the sale 
of the property mortgaged, neither claiming to have their mortgage redeemed 
nor asking for sale t-uLjocb to the prior mortgage. Tbe prior mortgagees on 
the I part did not set up their rigVits under the prior mortgage- that sec- 

tion 11 c>f Code of Citril Procedure was a bar to tbe prior mortgagees after- 
wards suing for sale on their mortgage. Mahomed Ibrahim Hossain Khanv. 

^mbtka Pershad Siugh {!) ioWowed. Surji Ram Marwari v. Barhamdeo Pra- 
sad (2) distinguished. 

tDiat 24 1. C. 11; Fol. 1917 N. 336=38 I. C. 184.3 

The facts of this case are fully stated in the judgment of the Court. 
Babu Surendra Nath Sen, for the appellant. 

Maulvi Ghulam Mujtaba, for the respondents. 

• Second Appeal No 962 of 1911, from a decree of Hama Das, Additional Bobordi- 
aate Judge < 1 Azamgarb, dated tbe 20th of 3uly, 1911. modifying a decree of Raghu- 
patb Prasad, City Munsil of Azamgarb, dated the 19th of December, IklO. 

(1) (1912) I, L. B. S9 Cal. 527. (2) (1906) 1 C. D. J. 337. 
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Karamat Husain and Tadbald, JJ. : — The faolis of the ease oufc of 
which this appeal has arisen are as follows : — On the 20th of June, 1885, 
Husain Ali and Jawwad Husain mortgaged 6 bighas, 1 biswa and 18 dhurs 
of zamindari to Radha and Obirkil. [600] On the 19th of January, 1889, 
Husain Ali sold 3 bighas, 19 dhurs out of the same to Abid and Shafi, a 
part of the sale consideration being left with the vendees to pay off the 
mortgage (whioh they failed to do). 

On the same date, Abid and Shad and their two brothers, Nadir and 
Yusuf, mortgaged several properties to Mahadeo Prasad. Among these was 
the 3 bighas, 19 dhurs, zamindari purchased by Abid and Sbafi alone. On 
the Ath of January, 1890, Badhe and Ghirkil sold their mortgagee rights 
under the deed of the 20th of June. 1885, to Nadir. In 1897, Madadeo 
Prasad brought a suit for sale on his mortgage. Nadir was then dead and 
in his place Ashraf and Musharraf, his sons, were impleaded as his heirs. 

An examination of the plaint shows that Mahadeo Prasad, among 
other reliefs, asked for sale of the 3 bighas, 19 dhurs zamindari in default 
of payment. Ha did not seek to sell it subjeob to the prior mortgage. He 
sought the sale of the property, plain and simple, and made no mention of 
the prior mortgage. Ashraf and Musharraf, though they were parties to 
the suit, did not put forward their prior mortgage and did nob claim either 
to have their mortgage redeemed or to have the property sold subject to 
that mortgage. 

Mahadeo Prasad’s suit was decreed, and this property was sold and 
purchased by the decree-holder. It was not sold subjeob to the mortgage. 
On the 15bh of October, 1909, Ashraf and Musharraf sold their rights as 
mortgagees of Gajadhar Teli, who therefore brought the present suit for sale 
of the 6 bighas, 1 biswa, 12 dhurs, 'which were mortgaged under the deed of 
1885. Mahadeo Prasad being dead, bis heirs, Musammat Bhagwanta and 
Musammat Basanta. have been impleaded as the purchasers of the 3 bighas, 
19 dhurs. Among other defences, they pleaded that the claim of the mort- 
gagee for the sale of this 3 bighas, 19 dhurs, was barred by the rule of res 
judicala. They urged that as Ashraf and Musharraf were parties to the 
suit by Mahadeo Prasad, they might and ought to have put forward the 
mortgage of 1885 in defence of Mahadeo Prasad’s claim for sale of the pro- 
perty in question, and that having (ailed to do so, they or their transferee 
cannot now enforce the mortgage against that property. 

[601] The court of hrst instance hold against them on the ground that 
the heirs of Nadir Ali were only impleaded in Mahadeo Prasad’s suit as 
mortgagors and nob also as prior mortgagees. 

The two ladies appealed and the lower appellate court held in their 
favour and dismissed the suit as against them and the 3 bighas, 19 dhurs. 

The plaintiff comes hero on second appeal and urges that the decision 
of the first court was correct. The question is, whether the heirs of 
Nadir Ali in the suit of Mahadeo Prasad not only might but also ou^ht bo 
have put forward their prior mortgage in defence to the claim of Mahadeo 
Prasad to put the property to sale in satisfaction of his debt. As we have 
already pointed out, Mahadeo Prasad did not admit the prior mortgage and 
seek to sell the property subject thereto, 

A prior mortgagee, no doubt, is not a necessary party to a suit, 
wherein a puisne mortgagee seeks to sell the property subject to the prior 
mortgage, bub in the present case, though the prior mortgagee was implead- 
ed as a mortgagor of other properties, he was actually a party to the suit 
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and was aware of the faob bhaft the mortgagee. Mahadeo Prasad, was seek- 
ing to sell the property without the burden of the prior mortgage upon it 

In our opinion, in these oiroumsbanoes, they ought to have put forward 
their prior mortgage upon it in defence of the claim. 

A large number of rulings have been called to our attention The 
majority do not assist us. The principle, however, to be found in the 
decision of their Lordships of the Privy Council in Mahomed Ibrahim 
Ho^sain Khan v. Amhika Perashad Singh (1) is clearly applicable. 

In that case a mortgagee was made a defendant to a suit on a mort 
gage prior to his own. Ho omitted bo set up his rights under his mort- 
gage and also under another which was prior to the one sued on and 
which he bad paid of. 

It was held that a suit subsequently brought by him to enforce those 
rights was barred under the Code of Civil Procedure (Act XIV of 1882 
section 13, Expl. II). The case of Surji Ram Marwati v. Barhamdeo 
Persad (2) is distinguishable. The judgment of MooKEBJBE. J., at the 
bottom of page 349 runs as follows : — 

The appellants, in that suit sought nob bo redeem any prior C6021 
encumbrances bub merely to sell the property subject to all prior charges '' 

In the ease before us, Mahadeo Prasad did not in his suit seek to sell 
the property subjeot to any prior charges. It is true that the heirs of 
Nadir Ali were impleaded as mortgagors under the deed of Mahadeo 
Prasad but they were parties to the suit. Admittedly, they might have 
pleaded their prior mortgage in defence, and, in our opinion, when they 
saw that Mahadeo Ptasal was seeking to sell this property without 
regard bo the prior mortgage, they ought to have pleaded their rights 
under the deed of 1885. Nob having done so, the present suit is barred 
under the berms of section 11, Civil Procedure Code. 

The appeal, therefore, fails and is dismissed with costs. 

Appeal dismissed. 


34 A. 602 (=16 I. C. 626=10 A. L. J. 174=13,Cr. L. J. 7l7) 

BEVISIONAL CRIMINAL. 

Before Mr. Justice Karamdt Husain and Mr. Justice Tudball 


Cbabammi V. LaIjTa Prasad and another.* 

[27th June, 1912.] 

Criminal Procedure Code^ secifO'ia 195, ilfj— ‘Sanction to proeecute^Sanctim set 

by superior court and order j or proeecuiion under section 176 subsitiuied^Jurisdit 

Held that a court heaciog an applioation under section 195 of the CotlA 
Criminal Procedure to revoke sanction for a p.-oHeoution granted bv a anhn%- 
nate court has jurisdiction to sot aside the order of the subordinate ooiirf 
direct a pr.'seoution under section 476 of the Code. In the vialter of 
of Mathura Das (3) overruled. peittton 

CRef. Pat. li. J. 607. Fol. 77 I. G. 435.] 


In this case sanction to prosecute one Cbadammi for offenoes nn/i 
sections 193 and 211 of the Indian Penal Code was granted by a ma * V 
rate to Lalta Pra=ad and another. Cha.iammi applied under section ^195 


• Criminal Revision No. P41 of I9l9, from an order of E.O. Alien RAeci 
ainpuri, dated tbo 4th of May 1912. ’ 


of Mainpuri, dated tbo 4th of May 

(1) (1912) I. L. P. 39 Cal. 527. 
l2) (1905) 1 C. L. 3. 337. 


ions Judge 


(3) (1892) l.L. R.X6 A11.80, 
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of the Code of Criminal Procedure to the Assistant Sessions Judge to 
revoke the sanction so granted. The Assistant Session Judge revoked the 
sanction ; but, taking action under section 476 of the Code, directed the 
prosecution of Ghadammi and sent the record to the District Magistrate 
with the request that the complaint might be made over to a competent 
magistrate for disposal according to law. Against this order Ohadammi 

applied in revision to Sigh Court. 

[603] Mr. E. A. Howard^ for the applicant. 

The Assistant Government Advocate (Mr. E. Malcomson), for the 

Crown. ^ . 

Karamat Husain and TudbalIj, JJ.: — In this case sanction tor 

prosecution under sections 193 and 211. Indian Penal Code, was granted 
by a Magistrate and the Assistant Sessions Judge on revision revoked the 
sanction, but taking action under section 476 of the Code of Criminal 
Procedure, directed the prosecution of the applicant and sent the record 
to the District Magistrate with the request that the complaint be made 
over to a competent Magistrate for disposal according to law. The appli- 
cant comes here in revision, and his learned counsel urges that the learn- 
ed Sessions Judge had no jurisdiction to take action under section 476 of 
the Code of Criminal Procedure. In support of this contention he relies 
upon the case In the matter of the petition of Mathura Das (1). The case, 
no doubt, supports the contention. In that case a learned Judge of this 
Court was of opinion that when a matter is taken up in revision to a 
higher court under section 195 of the Code of Criminal Procedure, the 
proceedings in the higher court cannot be deemed bo be judicial proceed- 
ings. Tbe learned Judge who decided that case in the course of bis judg- 
ment said : — *■ It is evident that the offences were not committed in the 
court of the District Judge, so that he has no jurisdiction under sec- 
tion 476, unless it can be hold that they were brought under his notice in 
tbe course of a judicial proceeding. Even if an application under sec- 
tion 195 can be held to be a judicial proceeding. I do not think it could 
be held without straining the language of the section that when an appli- 
cation is presented for canotion to prosecute for an offence, that offence is 
brought to the notice of the court in the course of a judicial proceeding, 
there being no other judicial proceeding before the court than the appli- 
cation for sanction. Taking this view of the case, I am of opinion that 
the District Judge bad no power to take action under that section.’ With 
due respect to the learned Judge, we are of opinion that when a case 
under section 195 of the Code of Criminal Procedure is taken up to 
a higher court in revision, the proceedings in the higher court relat- 
ing to sanction are undoubtedly judicial proceedings.^ 
oeedings. in no way. can be regarded as other than )uaioial 
proceedings. The function exorcised by the higher court in uphold- 
ing the order of the court below or reversing it is beyond doubt a 
iudioial act Besides, it seems highly improbable that the higher court, 
when a case under section 195 of the Code of Criminal Procedure comes 
before it in revision, should nob have the power to rectify the mistake, u 
any, committed by tbe court below. There are many oases in which the 
sanction for nroseoution obtained by an applicant from the court of nrst 
instance is not ubili;^ed for tho boneGt of the public. It is often 
the means of gaining some private object, and that being so. it is highly 
desirable that tho higher court should take away that power from the 

(1) (1892) I. tj. R. 16 All. 80. 
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hands of a private person and give it to the publio authorities or institute 
the complaint itself. This being our view, we are of opinion that the 
learned Sessions Judge had jurisdiction to take action under section 476 
of the Code of Criminal Procedure, because the offence was brought to his 
notice in the course of a judicial proceeding. We, therefore, reject the 
application. 

Application rejected. 


34 A. 604 (=10 A. L. J. 183=17 I. 0. 89). 

APPEIitiATE CIVIL. 

Before Mr. Justice Chamier and Mr. Justice Muhammad Bafiq. 


Abdul Aziz {Plaintiff) u. Basdeo Singh and others {Defendants).* 

[2nd July. 1912.] 

Land-7tolder and ienant^Pixed-raU tennnt-^Liabiliiv of fixed-raie tenants for rent 
joint and several and not joint merely ^^Act No. IX of 1872 (Indtati Contract Act), 
section 43. 

Tield that liability of joint holders of a fixed-rate tenancy to payment of rent 
is joint and several, and nob joint only. The failure, therefore, of the plain- 
tiff in a suit for rent against several fixed-rate tenants jointly to bring upon the 
record the representatives of a deceased defendant is no bar to the continuance 
of the suit against the remaining defendants. Joy Gohii^ 

Nath Banerji (1) followed. Muhammad Askart v. liadne Ram Stngh (2) 
referred to. 

This was a suit) for the recovery of rent brought against several 
joint hoiaers of a fixea-rata tenanoy. The dUmissea by the 

court of first instance. The plaintiff appealed to [605] the District Judge, 
and during the pendency of the appeal one of the defendants respondents 
died. The plaintiff appellant failed to apply to the Court within the 
presorihed time to hrine on the record the legal representatives of the 
deceased respondent. The court then held that the appeal was not main- 
bainable against the remaining re'^pondenfes and accordingly dismissed it. 

The plaintiff appealed to the High Court. tv/t i • n,# t 

Mr. W. K. Porter, Babu Surendra Nath Sen and Maulvi Muhammad 

Ishaq, for the appellant. l o x ait. j Ti,r t .. 

Mr. A. H. C. Hamilton, A. E. Byves, Babu Satya Chandra Mukerji 

and Dr. Satish Chandra Banerji, for the respondents. 

Chamier and Muhammad Rafiq, JJ. This appeal arises out of a 

suit brought against several persons for the rent of a fixed rate holding. 
The suit was dismissed by the court of first instance, and the plaintiff 
appealed to the District Judge. While the appeal was pending, one of the 
defendants respondents died, and the plaintiff appellant failed to apply to 
the court within the proscribed time to make his heirs respondents in his 
place. The court then held that the appeal was nob maintainable against 
the remaining re'^pondents, and with reference to a prayer that the court 
should consider the case under section 5 of the Limitation Act, the court 
hold that that section did not apply to the appeal. The result was that the 
appeal was dismissed. This is a second appeal by the plaintiff, on whose 
behalf it is contended (1) that the liability of the defendants to the suit 

• Second Appeal No. 311 of 1911 from a decree of J. H. Cuming, District Judge of 
Jaunpor. dated tbe 17th of December 1910, confirming a decree of Mahesh BalDlkshit, 
Assistant Collector, first class of Jaunpur, dated thelOlh of May, 1903. 

( 1 ) (1906) J. L. B. 83 Oal. 680 (2) (1000) I. L. R 22 All, 307. 
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was joinb and several and not joint onlyi and therefore the appeal should 
have been allowed to proceed against the surviving respondents : (2) that 
section 5 of the liimitation Act applied to the case. On the 6rst point the 
case seems to be covered by the decision of the Calcutta High Court in Jo^/ 
Govind Laha v. Monmatha NaiJt Benerji (1). That was a suit against 
several persons for the recovery of the rent of a holding. After an appeal 
had been hied by the plaintiff, one of the defendants respondents died, 
and no attempt was made by the appellant to get the legal respre- 
sentatives of the deceased respondent substituted on the record. The 
remaining respondents objeoted that the appeal could not proceed. The 
court held that as the liability of the holders of the tenure was joint 
[606] and several, the appeal could proceed against the surviving respon- 
dents. and that it abated only as far as the deceased respondent was con- 
cerned. There seems to be no reason for distinguishing between the 
liability of several holders of a fixed-rate tenure and the liability of several 
tenants of any other holding. The liability of fixed rate tenants in res- 
pect of the rent of their holding appears to be joint and several. The 
case is, therefore, on all fours with the case decided by the Calcutta High 
Court. In this connection, we may refer to the case of Muhammad Ask'iri 
V. Badhe Bam Singh (^). where the court held that the effect of sec- 
tion 43 of the Indian Contract Act was to exclude the right of a joint 
contractor to be sued along with his oo-contraotors. We allow this appeal 
set aside the decree of the lower appellate court, and remand the oa^e to 
that court to be restored to the pending file and disposed off according to 

law. Costs in this Court will be costs in the cause. 

Appeal decreed — Cause remanded. 


84 A. 608 (=18 I. C. «01 = 10 A. L. J. 211). 

APPELLATE CIVIL. 

"Before Mr. Justice Chamier and Mr. Justice Piggott. 

JUGA r. Kishohe Sahd and another (Plainti^s) V. Kedar Nath 

AND ANOTHER {Defendants).^ 

I [4th July. 1913.] 

Mortgag..-rrior and ,ub,cg„enl mcrtgagfes-neleam of part 

le,i than its va lue— SuH for rccr, very of entire balance of mortgage debt from the 

residue of the mortgoged property. 

Held that a first mortgfigGe cannot be allowefi to release part of the 
Red prVerty for less than its due proportion of the mortgage money and then 
claim a^deome against the mortgagor and a puisne mortgagee for *>6 recovery 
of the whole of the balance of the morbgaRe monev out of the remainder of the 

Jifir Fnsuff Ali Haji v. J^anchaMan Chaiterjee (3) Sort Kiason 
Velait Ilossein (4) and Po»m»a«7Ki Mudaliar v. Srinivasa Natcken (6) 

tRef. 40 Mad. 968=42 I. 0. 952; 64 1- G. 451=19 A. L. J. 917 ] 

The facts of this case were as follows • _ > 

This was a suit upon a mortgage made in January, 1888, in favour o 
the predecessor of the appeHants. The m ortg age covered^h^sjn^e^l 

Anneal 11 69 of 1911. from a decree of P D. Simpson. Piatriot 

Judea of^ortkhpur. dated the 9rd of August. 1911. reversing » J^eor^ 

T i^Ailflitional Subordinate Judge of Gorakhpur, dated the 26th of March. 1911 
/i\ nqOfil I D R 33 Gal. 580. (4> (1903) I. I*. B 30 Cal 756. 

Wi 19M) I 22 All. 307. (5) (1908) I..L. B. 91 Mad. 333. 

(3) (1910) 16 G. W. N. 800. 
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villages, inoludicg a two-anna share in a village called Haria. In May, 

1895, the mortgagors, sold [607] a one anna six pie share in Haria to one 
Asuda Bibi, leaving with her Bs. 500, part of the purchase money, to be 
paid to the appellants. That sum was paid to the appellants in July, 

1896, and a receipt was given by tbem, which shows that they accepted 
the money in reduction of the amount due on the mortgage. In 1906, the 
appellants released the one anna six pie share from the mortgage, stating 
that they did so in consideration of the payment made to them in 1896. 
In the present suit, instituted in 1910, the appellants claim to be entitled 
to bring the remainder of the mortgaged property to sale for the recovery 
of the whole amount remaining due upon the mortgage, after giving credit 
for the sum of Rs. 500 paid in 1896. The principal defence to the suit was 
that of certain puisne mortgagees who had taken a mortgage of the pro- 
perty in September, 1895. They said that the share sold to Asuda Bibi 
was. roughly speaking, half the mortgaged property in value, and that the 
appellants were entitled to proceed against the remainder of the mortgaged 
property for only so much of the mortgage money ds was rateably due 
from it. 

The court of first instance (Additional Subordinate Judge of Grorakh- 
por) decreed the claim in full. On appeal the District Judge sustained 
the defence set up and granted a decree to the plaintiffs for an amount 
proportionate to the value of the property nob released by them. The 
plaintiffs appealed to the High Court. * 

Babu Jogindro Nath Chaudhri and Dr. Satish Chandra Banerji, for 
the appellants. 

Mr. M. L, Agarwala and Munshi Qovind Prasad^ for the respondents. 

ChaMIER and PiGGOTT, JJ.: — This was a suit upon a mortgage made 
in January, 1888, in favour of the predecessor of the appellants. The 
mortgage covered shares in several villages, including a two anna share in 
a village called Haria. In May, 1895, the mortgagors sold a one anna 
six pie share in Haria to one Asuda Bibi, leaving with her Rs. 500, part 
of the purchase money, to be paid to the appellants. That sum was 
paid to the appellants, m July, 1896, and a receipt was given by them, 
which shows that they accepted the money in reduction of the amount 
due on the mortgage. In 1906, the appellants released the one anna 
six pie share from the mortgage, stating that they did so in considera- 
tion of the payment made to them in 1896. In the present suit [608] 
instituted in 1910, the appellants claim to be entitled to bring the 
remainder of the mortgaged property to sale for the recovery of the whole 
amount remaining due upon the mortgage, after giving credit for the sum 
of Rs. 500 paid in 1896. The only defence with which we are concerned 
now is that of the respondents who took a mortgage of the property in 
September, 1895. They said that the share sold to Asuda Bibi was, 
roughly speaking, half the mortgaged property in value, and that the ap- 
pellants were entitled to proceed against the remainder of the mortgaged 
property for only so much of the mortgage money as was rateably due 
from it. The Subordinate Judge rejected this defence and decreed the 
claim in full, bub on appeal the District Judge held that the defence was 
well founded and he gave the appellants a decree for an amount propor- 
tionate bo the value of the property nob released by them. The Subordi- 
nate Judge had relied upon the decisions of this Court in Jai Qovind v. 
Jas Bam (1) and Sheo Tahal Ojha v. Sheodan Bai (‘.4). The District Judge 

(1) T^eekly Notea, 1898, p, 120. (2) (1906) I. L. B, 28 AIL 17^ ^ 
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: 1912 followed the decisions of the Calcutta High Court in Hari Kis&en Bhagat 
JUDT 4* V- Velait Hossetn (1) and the Madras High Court in Ponnusami Mudaliarv. 

— Srimvasa Naicken (2), and he distinguished the other cases on the ground 

tnat in them the mortgagee had merely refrained from proceeding against 
■ part of the mortgaged property, whereas in the present case the appellant 
84 A. 606 sl 6 had dehnitely /eleasod part of the property from the mortgage^ and he 
I. 0. iOlKlO held that the release had the same etleot as a purchase of that part by the 
A. Et. 211* appellants would have had. 

In second appeal the appellants contend that the case is covered by 
the decisions of this Court mentioned above and also by the decision in 
Sheo Prasad v. Behari Lai (3), Qha/ur Hasan Khan v. MuJiammad 
Kijait-ullah (4) and Pxrhhu Narain Singh v. Amir Singh (5), and that we 
should follow those oases in preference to the dioisions of the Calcutta 
and Madras High Courts. 

In the Calcutta and Madras eases the mortgagee had released part of 
the mortgaged property from the mortgage in favour of a person who had 
purchased that part from the mortgagor, and it was assumed in the 
Calcutta case and decided in the Madras case 1609] that the mortgagee 
was bound to abate a part of the mortgage money proportionate to the 
value of the property released and could only recover the balanoe from the 
property nob released. With the possible exception of the case of Jai 
Gobind v. Jas Ram (6) the oases in this Court which have been referred to 
do not in any way touch the question which we have to decide. In Sheo 
Prasad v. Bcharx Bat (3) the mortgagee had asked for and obtained a decree 
for sale of part only of the mortgaged property. It was held that ho was 
entitled bo a decree under section 90 of the Transfer of Property Act after 
bringing that part to sale. The only defendant to the suit was the mort- 
gagor. In Qhafur Ila'san Kho.n v. Muhammad Jxifait-ullah Khan (4) a 
mortgagee obtained a decree nisi for sale of the whole of the mortgaged 
property, bub took an order absolute for sale of a part only of it. It was 
held that after bringing that part to sale ho was entitled bo a decree under 
section 90 of the Transfer of Property Act. These two cases obviously have 
no bearing upon the present case. In Sheo Tahai Ojha v. Sheodan 
Bai (7) part of the mortgaged property was found to belong to persons who 
had nob joined in the mortgage, and the mortgagee withdrew his claim 
against that part. It was hold that a mortgagee suing for sale of part of 
the mortgagod property was not bound to implead the persons interested in 
the remainder of the property. In that case bheio wore no puisne mort- 
gageos or subsoquent purchasers from the mortgagors. RichaKDSj J.i 
pointed out that the effect of a release by the mortgagee of one of the 
mortgagors and of his sharo of the property behind the backs of the 
other mortgagors was nob in question. In seems to us that that case 
also has no bearing upon the present case. It Pirbhu Narain Singh v. 
Amir Szngh (5) a mortgagee obtained a decree for sale of the whole of the 
mortgaged property. After bo had brought part of it to sale, it was dis- 
covered that the remainder was not saleable, being an occupancy holding, 
lb was held that the ojortgageo was entitled nevertheless bo a decree 
under section 90 of the Transfer of Property Act. That case in no way 
afiects the present case. In Jai Gobind v. Jas Bam (6) a mor tgagee sued 

(5) (1907) 1. Ij. K. 29 All. 869- 

(6) Weekly Notes. 1893. p. 120. 

(7) ((1905J 1. Ii. B. 28 All. 174. 


( 1 ) (190<J) 1. L*. 90 Cal. 765. 

l‘J) U908) 1. L. K. 31 Mad. 383. 
(*3) (1902) I. Ij. B. 25 All. 79. 
U) I. U B. 28 All. 19. 
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his two mortgagors, A and B. and a 'puiene mortgagee [610] {rom B, 1912 

for sale o£ the whole of the mortgaged property, but at the hearing he 
asked for a decree against the share of A only. It was held that be was — 
entitled to a decree for the whole of the mortgage money against the share 
o£ A. That case is distinguishable from the present case, for in this case 
the plaintiff mortgagee has dehnitely released part of the property from 34 A. 606s 
the mortgage, whereas in that case the plaintiff merely abstained from 16 I. G. iOlss 

asking for relief against part of the property, and if the defendant re- 
deemed the plaintiff's mortgage, there was nothing to prevent him from 
claiming contribution from B‘s share of the property. 

While mortgaged property remains in the bands of the mortgagor, the 
mortgagee may enforce his mortgage against any part of the property, 
and so long as there are no other persons interested in the property, the 
mortgagee may, as between himself and the mortgagor, release any part of 
the property from the mortgage. But when an estate subjeot to a mort< 
gage belongs to or subsequently becomes the property of several co-sharers 
and one of those persons pays off tho debt, he can call upon the other 00 - 
sharors to contribute rateably out of their shares to tho payment of the 
debt, and when, after a mortgage has been made, another person purchases 
or takes in mortgage part of the property, the prior mortgagee cannot even 
with the consent of the mortgagor release any part of the property from 
the first mortgage to the prejudice of that person, that is to say, notwith- 
standing the release, the part released remains liable to contribute rateably 
to the payment of the mortgage debt. 

The question is whether a mortgagee who releases part of the property 
from tho mortgage without receiving from the releasee his proper share of 
the mortgage money, can, in a suit against a subsequent purchaser or 
mortgagee, obtain a decree against the rest of the mortgaged property for 
the balance of the mortgage money. The Calcutta and Madras High 
Courts hold that ho cannot do so against purchasers of the property. 

Their viow appears to be that the right to contribution between several 
properties rests upon the principle of subrogation. In the recent case of 
Mir Susuff AH Baj^ v. Panchanan Chatter jee (1) the Calcutta High Court 
quote with approval the following statement of the law from an Ameri- 
can case (.2) ; — “ While the whole of the debt is secured by the whole 
[611] of the laud, each parcel of the land as between the different proper- 
ties is equitably subject to so much of tho debt as corresponds to the 
proportion between its value and the value of all the land, and if its owner 
should be compelled to redeem the mortgage, he can resort to the others 
for a contribution, and for that purpose is entitled to the benefit of subro- 
gation to the mortgage title. To release any particular parcel from the 
mortgage encumbrance is to make as respects that any subrogation im- 
possible. The mortgagee, therefore, releases at his peril if he had notice 
of the conveyance out of which the equities arise, and if he does so with- 
out receiving from the releasee his proper contributory share of the debt, 
he is still chargeable with the residue of that share in favour of the 
owners of tho remaining parcels." Whether this view is correct or not, 
it seems clear that a mortgagee cannot release part of the mortgaged 
property for less than its proportion of the mortgage debt and then sue 
the mortgagor and a puisne mortgagee for tho whole of the balance of the 
mortgage money. Under section 74 of the Transfer of Property Act a 
puisne mortgagee is entitled to redeem the next prior mortgagee as soon as 


U) (1910) 16 0. W. N. 800. 


(2) Brocha v. 66 Am. Bt. K«p, 87. 
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the amount due on that mortgage has become payable, and \ 7 b 6 n he has 
done so, he acquires all the rights and powers of the prior mortgagee as 
such. In England in a suit by a prior mortgagee against the mortgagor 
and puisne mortgagees the decree may provide for the exercise by the 
puisne mortgagees of their successive rights of redemption or for working 
out the rights of the parties in the event of any puisne mortgagee in front 
of the mortgagor redeeming the mortgaged property. A form for this 
purpose is to bo found in Seton on Decrees. Volume, 5th Edition, p. 1641, 
6th Edition, p. 1979, and was recommended for use in India by their 
Lordships of the Privy Council in the case of Gopi Narain Kkauna v. 
Ba^nsidhar (1). It has not hitherto been the practice for courts in these 
Provinces to make such decrees, probably because there was till recently 
no form prescribed for the purpose, but such a form has been provided in 
Appendix D to the first schedule to the Code of Civil Procedure, 1908. It 
is clear, therefore, that a puisne mortgagee may in a suit by a prior mort- 
gagee be given, not only the right to redeem the prior mortgage, but the 
right, when he has done so. to go on and enforce his own and the prior 
mortgage against the property. The £6123 puisne mortgagee might be 
seriously prejudiced if the prior mortgagee bad released part of the pro- 
perty from bis mortgage for less than its due proportion of the mortgage 
money and had nevertheless obtained a decree for the whole of the 
balance due on the mortgage. 

It seems to us that the decisions of the Calcutta and Madras High 
Courts cited above are correct, and that whether they are correct or not, a 
first mortgagee cannot be allowea to release part of the mortgaged property 
for less than its due proportion of the mortgage money and then claim a 
decree against the mortgagor and a puisne moitgagee for the recovery of 
the whole of the balance of the mortgage money out of the remainder of 
ttie property. It may bo suggested that this should be the rule only 
where the mortgagee has notice of the puisne mortgage when he gives the 
release. It is unnecessary to consider this, for there is no question that 
the appellants had notice or must be deemed to have had notice of the 
puisne mortgages when they gave the release. In our opinion, the deci- 
sion of the District Judge is correct. We dismiss this appeal with costs. 

Appeal dismissed. 


34 A. 612 (=10 A. L. J. 190=17 I. C. S4). 

APPELLATE CIVIL. 

Before Mr. Justice Muhammad Bafiq and Mr. Justice PtggoU. 

HABiB-oiiiiAH Khan and another {Defendants) v. Lahta Prasad 

AND another (Plaintiffs).'*' 

[12th July, 1912.] 

rrnr^dtire Code order XXI, rule 23 — liematid^Finding that burden of 

proof has been wrongly iaid, without fhidiiig that the decision of the first court t$ 

wrong. ^ good ground for phasing an order of remand under order 

rule 23, o! the Code of 0»vi\ I tocedure, to say that the preliminary isauo has 
been d*ecided by the court of first instance on a wrong view of the burden ol 
proof, unless the appellate oourt also finds that that deoiaion is wrong. 

• First Appeal No. 55 of 1012, from an order of I. B. Mandlo, Additional Jadge of 
Bateilly. dated the Ist of March. 1912 

(1) (1905) 1. L. R. 27 All. 825. 
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This was a suit for possession of oertain alluvial land, the question at 
issue being whether the land accrued to a certain village as a whole so as 
to become the property of the zamindars (the plaintiffs) or whether it 
accrued specially to certain rnuaH land of the defendants. The court of 
first instance held that the plaintiffs were bound to prove their possession 
within limitation in respect of this land, and finding that they had failed 
to do so [ 613 ] dismissed the suit on this ground only. In appeal the 
Additional District Judge did not determine whether the suit was or was 
not barred by limitation, but on the finding that the court of first instance 
had laid the burden of proof on the wrong party, decreed the appeal and 
remanded the suit under order XLI, rule 23, of the Code of Civil Proce- 
dure. From this order of remand the defendants appealed to the High 
Court. 

Mr. B, E, O'ConoTt for the appellants. 

Mr. J. M. Banerji (for Dr. Satish Chandra Banerji)t for the respon- 
dents. 

Muhammad Rapiq and Pigqott, JJ. — The plaintiffs in this case 
are the proprietors of village Bakhshpur in the Pilibhit district, and the 
defendants are the holders of certain muafi lands situated within the same 
village. It appears that the muafi lands held by the defendants are on 
the boundary of the village, at a point where it is subject to fluvial action 
by the Khakhra river. The real dispute between the parties is whether 
certain land, accreted to village Bakhshpur by alluvion through the action 
of the Khakhra river at this point, accrues to the muafi lands of the defen- 
dants and becomes a part of their muafi holding, or accrues to the village 
of Bakhshpur as a whole and becomes portion of the village lands of which 
the plaintiffs are proprietors. This was the first point raised by the plead- 
ings. The defendants further pleaded that the plaintiff’s suit was barred 
by limitation, as they had never been in possession within 12 years of the 
institution of the suit of any portion of the land claimed. The court of 
first instance held that the plaintiffs were bound to prove their possession 
within limitation in respect of this land, and, finding that they had 
failed to do this, dismissed the suit on the issue of limitation only. 
On appeal the learned Additional Judge has neither held that the suit is 
barred by limitation nor that it is not so barred. He says that the court of 
first instance has mislaid the burden of proof and that it was for the defen- 
dants to show that they had been in possession for more than 12 years 
before the institution of the suit. On this he has decreed the plain- 
tiff’fl appeal, and remanded the case under order XBt, rule 23, of the Code 
of Civil Procedure, for disposal on the merits, the effect of his order is to put 
the parties in a difficulty as it is open to question whether the learned Mun- 
sif accepting the directions of the lower appellate court regardingthe burden 
of [614] proof, could still find that the suit is barred by limitation. In any 
case, it is not a good ground for passing an order of remand under 
order XLT, rule 23, to say that the preliminary issue has been decided by 
the court of firct instance on a wrong view of the burden of proof, unless 
the appellate court also finds that that decision was wrong. Regarding this 
question of the burden of proof we have heard both parties, and we think 
it de^i^ablo to make one or two remarks. The suit as framed was 
undoubtedly one to which article 142 of the first schedule of the 
Indian Limitation (Act No. VIII of 1908) would apply, and the learn- 
ed Munsif was right in saying that on the suit thus framed, it lies on 
the plaintiffs to prove both title and possession within limitation. We 
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fchink, however, that the first court did nob fully realize the sort of evi- 
dence which might, perhaps, have been sufficient to discharge the burden 
of proof laid on the plaintiff in this matter. If the suit is to bo disposed 
of on the limitation issue alone without any finding on the question of 
title (and we are nob sure that this is, in fact, a suitable way of disposing 
of the present case), that issue will have to be disposed of on the assump- 
tion that the plaintiffs are right and the defendants are wrong on the 
issue of title. Looking at the case in this way, it could be open to the 
plaintiffs to prove that the land in suit had accrued by alluvion within 
limitation, or that although it had accreted more than 12 years before the 
institution of the suit it had remained within the limitation period, waste 
or jungle land, in respect of which the presumption would arise that pos- 
session wont with title. The law on this point is laid down in Jagadin- 
dra tJaih Rai v. HflmotnCa Kurnari Devi (1). We may remark on this 
point that the ovidAnce of the settlement papers as to actual posses- 
sion does not seem to have been considered at all by the lower appellate 
court, there is a presumption that the possession of the parties was cor- 
rectly shown in those records until the contrary is proved. 

We set aside the order of the Additional Judge and direct that court 
to readmit the appeal to it« file of ponding oases and dispose of it according 
to law, with duo regard to the remarks made in this order. If the lower 
appellate court is of opinion that the case cannot be disposed of on the 
question of limitation without a finding on some other issue, it will, of 
course, be open to it to exercise [615] its powers under order XLT, rule 
35, of the Code of Civil Procedure. But the case should not bo remanded 
under rule XX.III of that order unless the finding on the question of limi- 
tation is definitely reversed. Costs here and hitherto will abide the event. 

Appeal allofved— Cause remanded. 
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APPELLATE CIVIL. 

Before Mr. Justice Muhammad Rafiq and Mr. Justice Pigrjott. 

Krishna Jiva Tewari and others {Defendants^ v. Bishnath 

Kaewar and others (Plaintiffs).^ 

[15bh July. 1913.] 

Act No. I of 1872 ^rn<hnn Evidcnc> Act), xcction 69— Proo/ of docuynent-^Docurneut 
required by low to he attested^Death of atUBiino wityiesses— Hindu lato^Jotni 
Hindu family — Parties. 

On execution of a deed of mortgage the names of two out of the four atteating 
witnoASGS wore written by the fioribo. who also signed the document himaeii. 
Held that, it being ncoossaty to prove the deed of mortgage after the deatn oi 
all the attesting witnesses and the aoribo, it was sufficient to prove the nana- 
writing of the scribe. Tiadha Kishen v Patch AU Itani (2) referred to. 

Where all the adult members of a ioint Hindu family appear on the record 
as plaintiffs or defondants. it is a legitimate presumption that they are a^mg 
as managers on behalf of tbomflelve=i and of the minor members of the lamiiy 
who do not join in the suit Jlori Lai v. Affmman Kunwar (3) and Hatnu 
Lai V. Lola (4) referred to. 

tHel 79 I* CJ- l00l=22 A. E. J. 702; Ref, 72 I, C- 722^=36 O. E- -T. 234.3 

• <Scoond Appeal No. 1175 of lOll. from a decree of Sri Lai, District 
Ghazipur dated the ‘ 28 th olJune, 1911, modifying a deoroa of Chajja Mai, Subordi- 
n A to Judge of Gbazipur. dated the 17th of March, 1911. 

(1) (1912) 8 A. L. J. 1176. (3) (19121 1. L. R. 34 All. 649. 

(2) (189b) 1 U R 20 All. 632. (4) (1912) I. L R. 84 All. 573. 
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The plainbiffs in the case sued as heirs of the original mortgagee of a 
mortgage exeouted on the 9th of August, 1883, for sale of the mortgaged 
property. The defendants were the representatives of the original mort- 
gagors, who were four out of five brothers, members of a joint Hindu 
family, and certain subsequent transferees. The court of first instance 
(Subordinate Ju-^ge of Ghazipur) decreed the plaintiffs’ claim, exempting, 
however, a one-fifth share from the operation of the decree. The defend- 
ants appealed, but their appeal was dismissed by the District Judge, 
Some of the defendants then appealed to the High Court. 

Mr. Muhammad. Ishaq Khan and Babu Stcrendro Nath Sen, for the 
appellants. 

Mr. M. L. Agarwala and Munshi Qohind Prasad, for the respondents. 

Muhammad Rapiq and Piggott, JJ. : -This was a suit for sale upon 
a mortgage of August the 9bh, 1883, brought by the heirs [616] and re- 
presentatives of the original mortgagee against the heirs and representa- 
tives of the four mortgagors, together with some subsequent transferees. 
The Court of first instance decreed the plaintiffs’ claim, exempting a one- 
fifth share in the property originally mortgaged from the operation of the 
decree. An appeal by the defendants was dismissed by the District Judge 
of Ghazipur. Coming to this Court in second appeal, the defendants or 
rather six defendants out of a large number who were impleaded in the court 
of first instance, have raised substantially five points. For convenience 
sake, we deal with them in the order in which they were raised. The 
first point taken is that the evidence on the record is not legally sufificient 
to prove the execution of the deed in suit, regard being had to the provi- 
sions of section 59 of the Transfer of Property Act, No, IV of 1P82, and 
sections 68 and 69 of the Indian Evidence Act, No. I of 1872. This point 
was not taken in the court of first instance, and there was nothing in the 
memorandum of appeal in the lower appellate court to warn the plaintiffs 
that objection was being taken to vhe technical sufficiency of their evi- 
dence. The deed in suit'purports to be signed by four marginal witnesses, 
of whom two are literate and two are illiterate. The scribe of the deed 
has signed his own name at the foot, and has written the names of the 
two illiterate witnesses. The plaintiffs produced one witness co prove 
execution of the deed in suit by the mortgagors, who has been accepted as a 
reliable witness by the courts below, and we must hold that his deposition 
sufficiently meets the requirements of section 69 of the Evidence Act far as 
concerns proof of the signatures of the executants. There is evidence that all 
the marginal witnesses and al'^o the scribe, are dead, and we must presume 
that this evidence has been accepted by the courts below, as it would Lave 
been impossible for them, otherwise, to hold the document proved. The 
plaintiffs have proved the handwriting of the scribe, both as regards his 
own signature at the foot of the deed, and as regards the signatures of the 
witnesses, Babu Lai and Sundar Rai, which are in the handwriting of the 
said scribe. In the case of Badha Kishen v, Fauh AH Bam (1) it was 
held by this Court that the scribe of a deed who had signed his name at 
the foot thereof, thongh not explicitly described as an attesting witness 
[6l7] could give evidence on the same footing as an attesting witness, pro- 
vided ho could prove that the deed wa^, in fact, executed in his presence 
There is a fair presumption to be drawn from the fact that the signatures 
of two of the attesting witnesses in this case were written by the pen of 
the scribe that the said scribe was present at the execution of the 
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deed. We are oE opinion, therefore that the requirements of section 69 of 
the Indian Bvidence Act with referenoe to proving the attestation of at 
least one attesting witness when all the attesting witnesses are dead, 
have been sufhoiently complied with in this ease by proof ot the 
handwriting of the scribe and by the fact that two of the attesting 
witnesses appear to have signed by the pen of the said scribe. 

The second point taken is the most substanial point in this case 
The bond in suit was executed by four brothers, Umrao, Sheoperson. Hari’ 
and Gopal. It is an admitted fact that at the date of the execution these 
four were members of a joint undivided Hindu family. It is also admitted 
that there was living at that time a hfth brother, named Bhondu, who was 
also a member of the joint Hindu family. Soma evidence has been offered, 
on behalf of the plaintiffs, bo prove that Bhondu would have been asked to 
join in the execution of the deed, but for the accident that be was lying ill 
at the time. The contention for the defendants appellants is that four of 
the brothers bad no right to hypothecate any portion of the joint family 
property without the authority of the fifth, and that, in consequence of 
Bhondu's not having joined in the execution of this deed the mortgage in 
suit is not binding even as against the interests of the four mortgagors in 
the joint family property. There are two circumstances in the case which 
appear bo us decisive. In the first place, the deed in suit was executed for 
legal necessity, namely, to pay off an antecedent debt due from the father of 
the four executants, a debt for the payment of which the four mortgagors 
and their brother, Bhondu, were a*.l liable because of their pious duty as 
Hindu sons. In the second place, it is bo be noticed that the suit as now 
brought is nob agiinst a joint family. The joint family has been broken 
up, and the defendants who are the legal representatives of the original 
motgagors, form a number of separate groups, the members of 
which are joint amongst themselves bob separate from the rest. Without 
anv general discussion of the questions of law that have been argued 
[618] before us, we are content to say that under these circumstances we 
are satisfied that the morbj^age in suit is enfotceable at least against the 
shares of the four executants of the mortgage deed. The question whether 
the courts below wore right in exempting Bbondu’s one-fifth share is not 
before us, as the plaintiffs never challenged the correctness of the decree 
of the court on this point. 


It appears that one of the groups of defendants before us included a 
father and son, and that one Ram Prasad, a minor son of the latter defen- 
dant. was not impleaded in the suit at all. It is contended on behalf of 
the appellants that this omission is fatal bo the entire suit, it being coiicad- 
ed that Ram Prasad cannot now bo added as a defendant, the period of 
limitation for a suit against him having expired. On the principles laid 
down by the fab 0 <=;b rulings of this Court in Bori Lai v. Munman 
Kunwar (1) and Naihu Lai v. Lain (2), it appears to us that the courts 
below were right in holding that the minor Ram Prasad was sufficiently 
represented in the suit by bis father and grandfather. We would refer bo 
the remarks of Mr. Justice CilAMlHR. on page 417 of the report in the 
second of the rulings above referred to. In cases in which all the adult 
members of a family appeared on the record as plaintiffs, it was held that 
this alone justified the pre‘=^umption that they were aching as managers on 
behalf of tborosolves and of the minor members of their famil y who ba d 

(1) <1919) L li. R. 3' A’l 549. (191J) I. L. R. 34 All. 572. 
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fViA a payment of Rs. 125. admitfced in 

the p amt. It is suffioiently met by the faot that the interest claimed in 
the plaint IS simple and not compound, and there is nothing in the nlead- 

S’, u: t."r« ‘p.i’ ;■ flii-j5 

The fifth poinb is the last point taken on behalf of the appellants a»T. 

and It refers to an issue raised in the written statement of Baijnath Bai’ 

J '°'°rmat,on available on the record makes 
It difficult for us to understand the precise circumstances on which this 
plea IS based. Baijnath Rai was impleaded in the plaint simply as a sub 
sequent mortgagee, no details being given of his mortgage. In his written 

statement [619] this defendant pleaded that a portion of the property in 

suit bad been hypothecated to one Bija or Bijai Rai under a deed of Ahaivci. 
the ist. 1886 He added that the said B.Jai Rai bad brought St upo^^^^^^^ 
rnortgage m the year 1898 impleading Raja Ram. whom he desoriLd as 
the ancestor of the plaintiffs, as a mortgagee subsequent to himself Tho 
contention is that, as the said Raja Ram made no defence to that suit the 
plaintiffs are estopped m the present suit from claiming priority for their 
mortgage as against that in favour of Bijai Rai The courts below have 
contented themselves with remarking that, even if this plea were effective 
as against Baja Ram. there was nothing to show that Raja Ram ronro 
sented all the present plaintiffs in that suit of 1898. and that there vJ^ra 
still remaining a number of plaintiffs entitled to maintain the suit as 
brought. So far as we can gather from the materials on the record this 
finding appears to be oorreot. There does not seem to be ^ lu 

record to show how the defendant. Baijnath Rai. comes to have any “nte° 
rest ,n the mortgage in favour of Bijai Rai. or that he was implea^r as 
defendant becauce of this moitgago of Aiicuct Icf. i por a • i 

decree of September the 9tb. 1898.'^ which is the o^ evfdeni®Tn III 
record ou this point, merely shows that Raja Bam was impleaded as son 
and heir of Amrit Lai, and that the suit brought by the plaintiff. BHa“ 

Rai, was decreed. It does not even shew in what capacity Raia -rJ,,, 
was impleaded or what interest he bad in the subject-matter of t^e “ ” 

It IS incumbent on a defendant v> bo raises the plea of res iudiratn 
before the court adequate materials for a full end prZr appreciation 
that plea and a proper decision thereon. This has certainly not been 
done m the present case. For these reasons we overrule all 
tions taken on behalf of the appellants and dismiss the appeal wth oSs! 

Appeal dismissed. 
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[620] PRIVY COUNCIL. 

Shankar Din and others [Plaintiffs) v. Gokal Prasad and others 

(DeJ end ants). ^ 

[21sb and 25th June and 18th July 1912.] 

[Oil appeal from the Court of the Judicial Gontmissioner of Oudht at 

Lucknow.] 

Mort^aqe Beileynption — ogrremcnt qualifying right to redeem— "Lots of deed 

—Ohms oj proof of terma of mortgage — Act A'o- I of 1869 (Oudh JEstates Aci)% section 
Q—Limiiation — Compromiae barring right to redemption. 

Thero is nofchiog in law to prevent the parties to a mortgage from ooming to 
a subsequent arrangemont qualifying the right to redeem. 

In this oase the mortgage whioh it was sought to redeem was dsted in 1816, 
and in 1870 , the mortgagors had, in oon^ideration of oeitain additional benefit 
reserved to them utjder a compromise, agreed to subjeob their tight of redemp- 
tion to oettain conditions. The deed having been lost, the onus was on the 
plaintiOi to prove the terms of the mortgage, so as to show that the suit was not 
barred by seoiion 6 .f the Oudh Estates Aot (1 of 1869) [see iiaja Kishen Duit 
Ram Pan-Lay v. Narrudar Buhadoor Singh (1)] whioh onus he was found unable 

to discharge. 

field (affirming the decision of tho Judioial Commiasiooet of Oudh) that the 
plaintififi were no - in any oase entitled to redeem as long as there was no breach 
by the defendants of the covenants oontained in the compromise. 

ApteaL from a judgment and decree (28bh July, 1908) of the Court of 
the Judicial Commissioner of Oudh, which revorfod a decree May, 

1907) made on appeal by tho Court of the Subordinate Judge of Biswan, 
the latter decree having aflirmed a decree 12fch December, 1906), by the 
court of the Munsif of Biswan. 

Tho main question for decision on the present appeal was whether 
the appellants were entitled to redeem a mortgage exeout^ on the 12th o 
July. 1816, by one Ablad Singh, in favour of one Daryao Singh. 

The mortgaged properties were the villages of Gatbia and Pipri, and 
the mortgage money was Bs. 388-15-0. The plaint alleged that the morft- 
gagor was to retain possession of 250 bighas of land and receive the sum of 
Ks b7-8 0 annually from the mortgagee, who was to have popession of 
the rest of the villages and appropriate the profits m lieu of interest. 
Bedemption was to take place in any year during tho fallow season. 

The first ten appellants were the representatives of Ahlad Singh, ^e 
morbeagor ; the eleventh appellant was a purchaser [621] from them. On 
a partition between the descendants of Daryao S^gh. the mortgagee 
(whose name was entered in lists 1 and 3 under section 8 of Act 1 of lb69J 
the village of Gabbia fell to the share of Shankar Bakhsh Singh, whose 
estate was under the management of the Court of Wards. The village 
of Pipri was allobbod to Hardeo Bakhsh Singh, and descended to his widow 
Musammat Bam Kali, by whom it was transferred as a waqf to the Pre- 
sident of the Kyasbha Scholarship Trust, Allahabad (the respondent No. 1). 

The suit was originally brought to redeem both villages, but so far as it 
related to Gatbia it was dismissed in default of sufficient notice to the 
Court of Wards, and tho present appeal was confined to the right to 

redeem the village of Pipri. _ 

• Pt esent — Dotd 3HA^, SIR JOHN Edge and Mr. AmebR Ail. 

(1) (1876) Is. R. 3 I. A. 86, 
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For tihe defendant) No. 6 (respondent No. 1) ib was admitted that igi 2 
Ahlad Singh had made a possessory mortgage in 1846, but its berms as JDNB 21, 26, 
stated in the plaint were denied. The defendants did nob, however, JuiiY 18. 
produce the mortgage deed. They alleged that it was lost and ‘*not found 
in spite of search;" bub bhey produced no evidence bo prove either the loss 
of the deed, or that any search had ever been made for ib. lb was also — 

pleaded that the suit could nob be maintained in consequence of a com- 8i A. 620=14 
promise made on the 7bh of January. 1870, between the predecessors of 
the parties at the time of the regular settlement of Oudh. The terms of £ J 
the compromise and the order of the Settlement Commissioner thereon, 0.*C* 286=12 
dated the 17bh of January, 1870, are sufficiently set out in the judgment I*- T. 419 
of their Lordships of the Judicial Committee. The 17th paragraph of the JJ* 

written statement of Gokal Prasad (respondeut No. 1) was— ‘'Plaintiff's i/LTj 
claim is barred by limitation and the defendants hold proprietary posses- 17 G. V N 
Sion.” 1=17 d.U 

The Oudh Estates Act (I of 1869J became law on the 12bh of Janu- 
ary, 1869, and under section 6 of that Act the following mortgages only 
could be redeemed from a taluqdar: — “(a) When the instrument of mort- 
gage was executed on or after the 13bh ol February, 1844 and fixed no term 
within which the property comprised therein might be redeemed ; or (6) 

When the instrument of mortgage fixed a term within which the property 
comprised therein might be redeemed, and such term did not expire before 
the iSbh of February, 1856.” 

On the pleadings 9 issues were settled by the Munsif, of which 
only two were material on this appeal namely: — (3) “ Did Ahlad [632] 

Singh, son of Kirpa Ram, mortgage the villages in suit with posses- 
sion to Daryao Singh, for Rs. 388-15-0 on the 12th of July, 1846, with 
the conditions given in the plaint,” and (5) ” Bow do the compromise, 
dated the 7bh of January, 1870, and the decision of the Settlement Court 
dated the 17tb of Januaiy, 1870, afieot the plaintiffs' claim ?” 

On these issues the Munsif held on the oral evidence that the exe- 
cution of the mortgage was proved and that its teims were as stated in 
the plaint. He was ot opinion that the proceedings taken at the settle- 
ment did nob bar redemption, and be made a decree for redemption of the 
one village of Pipri. 

The Subordinate Judge on appeal decided tlat the oral evidence 
produced by the plaintifls and accepted by the Munsif was valueless to 
prove the mortgage or its terms, but that from the documentary evidence 
be was satisfied that the mortgage referred to in the compromise was that 
which the plaintifls now sought to redeem ; and tlat under the oircum- 
stances, and on the inferences to be drawn from the non- production ot the 
mortgage deed by the defendants, the presumption was in favour of the 
plaintiff’s right to redeem. He therefore agreed with the Munsif that the 
settlement proceedings were no obstacle to the maintenance of the suit. 

As to these holdings, be said : — 

“ It is urged lefoie me that as the plaintifle have failed to prove that the mort- 
gage-deed fixed no term withm which the properly connprieed therein might be redeem- 
ed or that, if it fixed such a term, it did cot expire beloro the 13tb of February lb&6 
no decree could be passed in plaintifis’ JuNOur, The learned counsel, Mr Lincoln* 
who argued tie oase on Lehalt of the piaintifis Lefo e me did not protest against the 
contention teing raised. That contention seems to have been raised before the court 
below at the time of argument. The learned Munsif allowed it lo be raised and dis 
posed of it. But that contention does cot appear to have been raised in the pleadinfia” 

The only pleas that might be said lo embody the above contention ate the Dleaoi 
limitation and another plea that the pleintifia have co iccus ttandt, 1 do not think 
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that the paid pleas covet the oontentioo above referred to. The plaintiSs never stated 
in their plaint that the niortgage*deed in suit fixed any term. What they said was 
that, according to the conditions of the mortgage-deed, the mortgage was redeomnble 
in any fallow season. It does not aoioant to the fixation ot a term within the meaQ< 
ing of seot'on 6 of the Oudh Estates Act. The mere denial by tbe defendant No. 6 
of the oondibio s of the mortgago-deel doo^ not amount to the raising of a plea 
that by the mortgage-deed in suit a term for redemption was fixed and that it expired 
before tbe 13th of February, Iftfi**'. 

[623] After referriog to tbe ca*?e of Raja Kishen Dutt Ram Panday 
V. Nar&ndar Bahadoor Singh (1) and distinguishing it from the present, 
the Subordinate Judge continued: — 

*'I do nob think tbe authority noted above is applicable to thisoise. If the 
defendants No. fi wanted to raise a plea under section 6 of the Oudh Estates Act ho 
should have pleaded expressly that the term fixed for redemption in tbe moctgago- 
deed expired before the l'3th of February, LK5\ This plea dcos not arise by the mere 
denial of the averment that uo term for redemption was fixed in the deed HawoTer, 
if the pleadings in the case be so construed as to raise the aforesaid plea, the authority 
of their Lordships of the Privy Council in the case noted above will be fatal to the 
plaintiffs' case. But, as I have distinguishe'l the case noted above from theooa before 
mo, I think the plaintifis are entitled to redeem. Every mortgage is in its nature to- 
deemttble and its redemption is barred either by act of the parties or by force or law. 
lb is not for a plaintifl, mortgagor, to prove in absence ot any plea that no conceivable 
acts of the parties bsve rendered the mortgage incapable of redemption, or that there 
is no law which stands in tbe way of redemption.” 


The appeal was accordingly dismissed with cosbs. The respondent} 
No. 1 appealed to the Court of the Judicial Commissioner, (Mr. L G. 
Evans, Additional Judicial Commissioner, and Mr. T. G. PiQQOTX, officiat- 
ing Second Additional Judicial Commissioner), who reversed the decisions 
of the lower courts. 


The material part of their judgment was as follows : — 

” In this appeal the following points have to be decided : — 

” First, whether the plaintifis have proved tbe terms of the mortgage-deed as set 
forth by them in their plaint; and secondly, li the terms are not proved, whether 
there is anything in the compromises alluded to above, which would enable the plain- 
tifis to redeem the mortgage, having regard to the provisions of soobion 6 of Act I of 

**With reference to the first point, the learned Subordinate Judge discussed tbe 
evid^'Dce produced on behalf ol the plaintifis and found that the oral evidence as to the 
contents of tbe mortgage-deed was wholly insuffioienb and worthless. As to the 
documentary evidence, ho discussed the terms of tbe oomptomises noted above. He 
was satisfied that they did refer to the mortgage- deed which the plaintifis seek to 
redeem, but ho remarked that ho was unable to ascertain its terms and that the plaio- 
lifie had failed to prove what they were.” 

“Upon this point, the case of liaja litiJuu Dull Ram Patiday v. Narendar Baha- 
door SiiiQh (1) is tbe only authority. In that case, it was held that the burden of proof 

lav upon tho plaintifl to substantiate bis case by evidence. ‘But regard must be 

had to tbe opportunities which each party may naturally be supposed lo have of giving' 
evidence- and although the burden of proof prtma facie in this case m thaic Lordships 
view is upon tho plaintifis, still they think that the consideration should not be 
omitted that tbe defendant would naturally have the mortgage, and that it would be, 
ertma facte at all [3^43 events, more in his power to give accurate evidence of its oon- 
tants than in that of tho plaintifi.' In this particular case, it is necessary to consider 
what trustworthy evidence has been produced by tho plaintifis. I concur entirely with 
the learned Subordinate Judge in hie opinion as to the oral evidence produced by 
them He regarded it as worthless and has given good reasons for his decision. I 
have persued the evidence and have come to the same oonoluaion. 

“The other evidence as to the terms of the mortgage-deed consists of the oompro- 
misea ol 1870, which are admitted by tbe parties, lb is true that these oomptomisos 
give details of the land held by the ancestors ol the plaintifis and the annual sum 


(1) (1676) Li. R. 3 1, A. 65. 
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payable to tbem by the deteadanta' predeoessora, and io the plaiat these details ace 
given aa one of the oonditiona under whioh the property ta mortgaged. Under aeo- 
tion 61 of the Kvidenoe Aot the oootenta of a dooument O'vn only be proved by primary 
or sevndary evidence. The pUintiSa are uoable to produce secondary evidence of the 
contents of the mortgage-deed within tbe meaning of section 63 of the Evidence Aot, 
and I am compelled to find that the plaintiffs have failed to produce any legal evi* 
denoe. whioh is ndmisaible, aa to tbe teciua of the mortgage they seek to redeem. 
Therefore, aa the plaintifis are unable to give any prima facie proof that the mortgage 
is redeemable, it must be held that they cannot succeed, unUsa they can show that 
there is anything in the terms of the compromises of 1870 whioh would entitle them 
to a decree for relemp ion. It might be urged that the predecessors of the defendants 
admitted in the compromises that tbe mortgage was redeemable and that that admi 9 > 
sion was made one year after Aot I of 186)^ was passed, when all the ta'uqdars knew 
perfectly well that mortgages executed alter the 18th of February, 1814, could only be 
redeemed if they came within tbe meaning of section 6 of tbe Aot. But I am unable 
to find that any admission made by a mortgagee would operate as to mike a mortgage 
redeemable, whioh by lawt was irredeemable at tbe time when the admission was 
made. The plaintids have failed to discharge the burden laid on them of proving 
that the mortgage can now be redeemed, and i hold that tbe subsequent agreement of 
1870 cannot operate so as to extend a period of limitation which had already expired 
according to the f*peoial law provided for oases of this kind in Act 1 of 1889 All that 
1 find established from the compromises of 1870 is that the parties agreed that no 
action should be taken by tbe mortgagors so long as they are retained in possession of 
certain lands assigned to tbem in UQder>propr<etary tenure. If their possession was 
disturbed, they were entitled to take action under their mortgage-deed of 1848. It is 
not pretended that tbe d«-foadaQb iNo. B) or his predecessors have broken the terms of 
the compromises, and therefore the plaintifis, according to the strict term^ of the 
compromises, have no right to enforce the mortgage of 1^46. If they now insist upon 
their legal right as mortgagors to institute a suit for redemption independently of the 
terms of the compromises, they have to show b; evidence which is legally admissible 
that the mortgage is redeem kble. This they hive failed to show, and I bold that 
the claim for redemption should have been dismissed.” 

The appeal was ooasequently allowed and the suit dismissed with 
oosts. 

On this appeal by the plaintiffs 

[625] De Uruyther K. O., and Ross for the appellants contended 
that having regard to tbe special circumstances of the case the terms 
of tbe mortgage were sufficiently proved to enable the appellants to 
redeem. 

The respondent, it was submitted, in whose possession tbe mortgage 
had all along been, should, if it were lost as he alleged, have produced 
soma evidence of the loss, and that a search bad been made for it. but no 
such evidence was given. The case of Kishen Dutt Ram v. Narendar 
Bahadur Singh (1) was distinguishable from the present case. It was 
held by tbe Judicial Commissioner that the mortgage was not redeemable 
in consequence of the provisions of section 6 of the Oudh Estates Act 
(lof 18^9). No plea, however, raising that defence was taken in the plead- 
ings : the only plea that could possibly include it was paragraph 17 of the 
respondents' written statement, as to limitation, whioh did not cover the 
point, and it therefore ought not to have been allowed to be raised on ap- 
peal. No term was fixed in the mortgage for redemption. As to the com- 
promises of 1870, it was contended that they did not operate as an agree- 
ment under which the right of redemption could not be exercised and did 
not bar the right of redemption. The onus was on the respondent and be 
had not discharged it. Reference was made to the Oudh Estates Aot 
(I of 1869), sections 3, 4, 5 and 6 : Sykes' Taluqdari Law, page 163 ; and 
the Commentaries on the Transfer of Property Act (IV of 1882J by Shep- 
hard and Brown (7th Edition), section 6. note 1. 

(1) (1876) L. P. 3 I. A. 85. 
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Sir Riohardsi K. C.t and B. Duh6 for Bhe respondenb contended 
that the appellants had failed to prove the terms of the mortgage, or to 
show that the mortgage was still subsisting and was redeemable. For 
42 years no claim had been put forward by the appellants to the property. 
At the time of the compromises in 1870 there was no right of redemption 
which could have been enforced. The right of redemption could only be 
exercised on the conditions in the compromises and on no other. The 
onus bad been rightly placed on the appellants. 

Oe G^uvther, ff. C., replied. 

[628] 1912, July 18bh. — -The judgment of their Lordships was deli- 
vered by Mr. AmEER AIjI. — 

The sole question for determination in this appeal is whether the 
plaintiffs are entitled in this action to a decree for redemption in respect 
of certain property mortgaged so long ago as 1846 by their ancestor, Ahlad 
Singh, to one Daryao Singh, whom the defendants represent. 

The suit was brought in the Court of the Munsif of Biswan in the 
Province of Oudh in respect of two village^:, Pipri and Gathia. This officer 
di<:missed the claim in respect of Gathia for failure on the part of the plain- 
tiffs to serve sufficient notice on the Court of Wards, who held the village 
for one of the defendants ; but he made a decree for redemption in respect 
of Pipri, and his decision was affirmed on the appeal of the defendants by 
the Subordinate Judge. On second appeal to the Court of the Judicial 
Commissioner of Oudh, this decree has been reversed and the suit dis- 
missed with costs. The present proceedings refer only to Pipri. 

The plaintiffs have appealed te His Majesty in Council, and their 
main contention before this Board is that, having regard to the admitted 
position of the parties as mortgagors and mortgagees, the learned Judges 
have taken a wrong view of their relative rights. 

In the view their Lordships take of the case they do not deem it 
necessary to set out at any length the facts on which the parties proceeded 
to trial. It is not dicpnfced that in 1846, Ahlad Singh mortgaged the two 
villages in question to Daryao Singh and that since then the mortgagee and 
his repre-entatives have V'een in possession. As the transaction took place 
ten years before the annexation of Oudh, it came within the purview of 
the Oudh Estates Act of 1869, section 6 of which imposa^ certain restric- 
tions on the right of redemption in respect of properties held by the fcaluq- 
dars on mortgage. 

The plaintiffs were naturally unable to produce the deed of mortgage, 
and the defendants would not produce it on the ground that it was lost. 
The onus was thus cast on the plaintiffs to show that they had, in view of 
section 6 of the Oudh Estates Act, the right to redeem. To discharge this 
burden and to prove the contract as stated by them in their plaint they 
relied m part on [627] certain oral evidence and in part on proceedings 
int^r parUs which took place in 1870 in the course of settlement disputes 
regarding the lands of which they were in possession under the terms of the 
mortgage in question. In the course of those proceedings certain razina- 
mah<i or deeds of compromise were entered into between the parties and 
filed in the court of the Extra Assictant Commissioner, who, on the 17th 
of January. 1870. made the following order " With the consent of the 
parties the Court decrees the claim <"uhject to the conditions set forth in 
the razinamahs/' These documents clearly show that, although the right 
of redemption was admitted as subsisting, it was subjected to certain con- 
ditions. The plaintiffs' right to the possession of the lands and* to the 
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enjoyment of the annuity reserved to them under the deed of 1846, 
together with various other rights, were admitted, some further lands 
were aonoeded, and then followed an important covenant, which in the 
document executed by the plaintiffs’ ancestors is in the«e terms : 

“ Should Ananfc Singh or any of hia descendants resume the under-proprietary 
tenure, thou we the ereoutanta may at first obtain a decree in respect of the said pro. 
prietary tenure. 

•• Should they even after the decree fail to deliver possession, then we the execu- 
tants and our heirs shall be at liberty to take back the villages Pipri and Gathia 
•ooording to the terms of the deed executed by Ahlad Singh and others in favour of 
Thakur Daryao Singh after oompliacoe with the said terms. 

The same oovenanb in almost identical language is to be found in 
the deed of compromise executed by the persons who then represented the 
mortgagee. They say as follows : — 

“Whenever they convert the same into an agricultural land they should pay rent 
therefor. Wherefore we with our own volition do record that neither we nor our heirs 
shall, generation after generation, resume the under-proprietary land And in ease we 
or our heirs resume the same, the said Madho Singh and others may by suing io Court 
obtain a decree. 
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“ U we fail to deliver the land after suoh a deoree then Madho Singh and others 
and their heirs ehali be oompetent to take back, recover the villages of Picri and 
Gathia after complying with the provision of the deed executed by Ahlad Singh and 
others in favour of Tbakur Datyao Sin^b, our deoeased father." 


In their Lordships’ judgment the arrancement arrived at in 1870 is 
conclusive as regards the present action. Whatever may have been the 
mortgagor’s right under the deed of 1816. the parties deliberately came to 
a settlement in 1870 by which his representatives for certain adlitional 
benefit reserved to them under the razinamahfit agreed to subject 
their right ol redemption [628] to certain conditions. There is nothing 
in law to prevent the parties bo a mortgage from coming to any arrange- 
ment afterwards qualifying the right to redeem. In the present case it is 
nob alleged that the action is brought upon a breach of the covenant con- 
tained in the deed of compromise. Their Lordships are therefore of 
opinion that the suit was rightly dismissed by the Judicial Commissioners, 
and they will humbly advise His Majesty to dismiss this appeal with 
costs. 

Appeal dismissed. 

Solicitors for the appellants ; — T. L. Wilson & Co. 

Solicitors for the respondent No. 1. ^Barrow, Rogers & Nevill. 


84 A. 828 (=16 I. C. 163 =10 A. L. J. 232). 

APPELLATE CIVIL. 

Before Mr. Justice Muhammad Rafiq and Mr. Justice PiggoU. 


SfI Ohakd {Decree-holder) v. Mubari TjAL (Judgment-debtor) * 

[17bh July, lv*12.] 


Act No. Ill of 1907 {PfovtncKil Insolvency Act), sections 16 nnd M-^Exeeution of decree 
agutnet the tntolvent durtng pendency of insrlvency procee<ii>\gz^R,Q}xi of decree 
holder tn respect of proceeds oj property attached and sold and moneu attacked 

before order of adjvdtcatiou. " * i. wu 

Whilat proceedings in insolvency under the Pcovinoiil Ineolvenoy Act 19 7 
wore pending. cer&Aic immoveable property of the insolvent was attaobe’d ;4nd 


• First Appeal No. 79 of 1912 from an order o! SusUil - Chandra Banerli 
Second Additional Judge of Meerut, dated the idlh of Match, 19i‘i, * * '-'“Aoiaii 
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eold in exeoation of ft deoree him. and th« prooeed(< deponited in ooavk 

for th« hanedb of fcha deorea-ho](jQf rpha deoree-holdar also afctaehed eeriain 
mo&eys whtoh had baen paid <nto ooact to the credit of the izx^olveat. but op to 
the da*'.e of the order of adjo^i(3%6ioa had taken do forther fltep;i to poss^eae him- 
aeH thereof. 77ald that the de'^tee.holder waa entitled as againat the receiver to 
the benefit of the prooeela of execution of hia own decree, bat not to the 
money of the insolvent which he had attached. Peacock v. Afadan Qopal (1) 
followed. 

[Fol, 2 Pat.Ij. J. 295 = 39 I. O. 245 ; 42 All. 336=18 A. L. J. 297*59 I. O, 67.] 

Tre faofcs of this case -ware as follows : — 

Ram Saran Das and two others were, on an application by one of their 
oreditors, dated the 21st of February, 1911, adjudged insolvents on the 1st 
of February, 1912. The appellant, Sri Ohand, was one of the oreditors and 
was made a party to the insolvency proceedings. In execution of a decree 
which Sri Ohand had obtained against the parsons adjudged insolvents, he 
attached, in November, 1911, a sum of Rs. 1,139-12-3. which was in deposit 
in the court of the Subordinate Judge to the credit of those persons; and, 
further, oaused a house of theirs to be sold by auction, the sale pro- 

ceeds of which were deposited in court to his credit in January, 1912, At 
the date of the order of adjudioabiou, namely, the Isb of February, 1912. 
both these sums of m'^nev remained unpaid to Sri Ohand. He applied, on 
the 6th of March, 1912, for payment of these sums to himself, claiming, 
under section 34 (ll of the Provinoial Insolvency Act, priority over the 
receiver. The application was refused. From the order of refusal he 
appealed to the High Court. 

Mr. M. L. AgarmaXa, for the appellant. 

Sri Ohand has priority over the receiver in respect of the two sums. 
There was nothing to prevent him from executing his decree and realizing 
the money for himself as long as the order of adjudioatiou was not passed. 
Both the sums are assets "realized” within the meaning of section 34 (1) 
before the date of the order of adjudication. As to the item of 
Rs 1,139-12-3, as soon as Sri Ohand attached the money, it became payable 
to him and could he said to have been "realized. " Upon the attaobmenb 
the court had no option bub to make it over bo him; the writing of a formal 
order being, therefore, only a rnoohanlcal aot, its absence is immaterial. 
When the money was attached it came to he at my disposal and ceased to 
he the property of the judgment-debtors. Daorao-holdors attaching sub- 
sequently to the receipt the money by the court which ordered the hrst 
attachment cannot claim oontribution; Srinivata A^t^angar v. Seetharam- 
agvar (1). The words “assets realized” wore also used in section 295 of 
the old Code of Civil Procedure. The meaning of the word "realized” as 
used there was explained in Manilal Umedram v. tJanahhai Mansklal (3), 
The money was in deposit in the Court of the Subordinate Judge ; it was 
ahtaohod hy an order of the court of the Second Additional Subordinate 
Judge; and as soon as it was received by the latter court, it became an 

asset ''realized.” I also rely on the ca^e ofD^bi Prasad v. O. M. Chiene (4). 
Similarly, as regards the sale procoels of the house, as soon as the 
monoy wa= paid into onurt. it became an as^^eb realized, slthough it was 
not aotnallv paid over to Sri Ohand. The ruling relied on hy the lower 
court in Frederick P-^acock v. Ma^an Qopa^ (1) is clearly distinguishable. 
There the property had been attached hub nob [630] sold prior to the 
order of adjudication and appointment of a receiver. 

(iTTlOO^f Tj R- 29 Cal. 128. (3) (1908)»I. D. R- 28 Bom. 204. 

^2) (1896) l'. Tj. R- Mad. 72. (1) (1912) 9 A.:L. J. 707. 


978 



8BI OHANO V. MURARI LAL 



84 Ail. 631 


The respondent) (receiver) was nob reprosenfced. 4 o 44 

appeJlanfc, J0LT 17. 

^ri Ohand, held a decree against one Murari Lai. Proceedings to have 

^is judgment-oebtor declared insolvent were pending from the 2lsfc of 
February, lyil, to the Isb of Febiuary. 1912. Sn Chand, as one of the 
creditors, had notice of these proceedings. While, however, they were 84 A 6283^16 
going on, he took a» opportunity to continue executing his decree, and we 0* i88=10 
can hod nothing in law to prevent him from doing so, up to the date when ^ 
an order of adjudication was passed. He attached certain immovable pro- 
perty of his judgment-debtor and gob it pub up bo sale, and the sale 
proceeds were deposited in court in the month of January, 1912, We 
btiink he was entitled to the money so deposited, and the order of the 
court below to the contrary was wrong. The deposit was for the beneht 
of the decree- holder. It was not the property of the judgment-debtor 
which could vest in the court or in the official receiver under the provisions 
of section 16, clause (2J of the Provincial Insolvency Act, and it also came 
within tbe definition of the assets realized in the course of execution with- 
in the meaning of section 34 of the same Act. We think, however, that 
the order of the court below was right and the appeal should not be al- 
lowed in respect of another item of Rs. 1.139-12-3. This seems to have 

been the surplus proceeds of a sale of some other property of Murari Lai's 
in execution of some other decree. In the month of November, 1911, it was 
lying to the credit of Murari Lai in the court of the Subordinate Judge of 
Meerut. Sri Chand applied to the court executing his decree to attach 
this money for his benedt, and obtained an order of attachment. Bub noth- 
ing further bad been done before the order of adjudication against Murari 
Lai was passed. There had been no order under rule 8 of order XXI, Code 
of Civil Procedure, vesting the money so attached in the decree- holder. It 
was, therefore, the property of the insolvent on the date on which the order 
of adjudication was passed and so vested in the insolvency court and be- 
came divisible among the creditors. Wo are not prepared to hold that sec- 
tion 34 of the Provincial Insolvency Act gives the appellant, Sn Chand, any 
£631] special claim in respect of this money. It may have been, and no 
doubt was, realized in the course of the execution of the other decree, in 
the execution of which the sale took place; but it was attached by Sri 
Chand simply as movable property belonging bo his judgment-debtor in 
the bauds of the court of the Subordinate Judge. It was, therefore 
subject to tbe provisions of the Code which deal with the satisfaction of a 
decree by attachment of movable property. We think the ruling relied 
on by the court below in Fredertok Peacock v. Madan Qopal U) is in 
point and should govern our decision. We, accordingly, allow this appeal 
only to this extent, that we sob aside the order of the court below as 
regards the sale proceeds deposited in the court of the Second Additional 

Subordinate Judge of Meerut in the month of January. 1912, as proceeds 

of the auction sale held in execution of Sri Chand’s own decree. The 
money thus deposited, Sri Chand is entitled to realize and to apply bo the 
satisfaction of his decree. 

We dismiss the appeal as regards the attached item of Rs. 1,139-12-3 
holding that the court below was right in directing this sum to be realized 
for the bene6t of the creditors in insolvency. The appellant will get his 
proportionate costs. 

Appeal allowed in part. 


(1) (1902) I. Ii. B. 29 Cal 428. 
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APPELLATE CIVIL. 

Before Sir Henry Richo^rdst Kmght,^ Chief Justicet and Mr. Justice 

Tudball. 


ISHRi Prasad {DeJcndanO v. Gopi Nath and others (Plaintiffs.)"^ 

[19th July, 1912.] 

Ao£ ^^ 0 . 11/ o/ 1877 (/ndfdJt Rcgislratioti Act), section 50 — Rcgistraticn — Mortgage — 
Priority between registered anci unregistered deeds. 

Property which w is the sabjeot of two unregistered mortgages of diSerent 
dates was sold in exeoution of a decree on the later of the two mortgages and 
putohased by the deorce-holder, who afterwards sold it by an unregistered deed 
to Bal Kiah.*n. who in turn sold it by a registered deed without making any 
mention of t' e prior unregistered mortgage. Held that aftec such sale no suit 
would lie on the prior unregistered mortgage. Sobhagehand Gulabchand v. 
B)iuic7iand (3). Baideo Prasad v. Baldeo t2) and Ram Z»ai v. Thakur Bachcha 
Singh (4) referred to. 

CFol. 18 1. 0 724.] 

The facts of this case were as follows: — 

Shib Lai and others executed a simple mortgage ou the 21st of 
August, 1894, in favour of Gopi Nath and others by means of an unregis- 
tered deed. Subsequent to that date the same mortgagors [632] executed 
another simple mortgage by means of an unregistered deed on tne 30th of 
May, 1896, in favour ol Bindraban. Bindraban sued upon his mortgage, 
and ill execution of his mortgage decree purchased the property. He, on 
the 10th of March, 1910, by an unregistered deed of sale sold the proper- 
ty to Bal Kisban, and Bal Ki^bau subsequently by a registered deed of 
sale sold the property to Ishn Prasad, the defendant. The deed of 
purported to transfer the property free of all incumbrances. The plaintiffs 
brought the present suit to enforce their mortgage of the 21st of August, 
1894, and impleaded Lhri Pra-ad as defendant. Isbri Prasad pleaded that 
because be bad purchased the property from Bal Kishan by a registered 
deed of sale, ho was entitled to priority under section 50 of the Eegistra- 
tioa Act. The lower appellate Court held that he was not entitled to 
priority and decreed the plaintiff's claim. On second appeal the deoree 
was cou6rm^ d by a single Judge of the High Court in the following judg- 


ment 


-in my judgment there is no force in tbU appeal, ^h^t has 

rise to it wan brought by the respondonta lot sale ^On°iha aOth ol May 

August, for K 9 . yy ejcocuted by B-kbsh and others. On iha 30th ol May, 

ISUf.. the same mor gagors luoti, gaged the same property 

mortgage doed 4 were un egistoced. Bicdtaban brought a eu t for a^le upon bie o„“ 

o.ort,.ge .nd ia e.o.auo^ o. the KT.haL'! ‘wbo^rh'etf M W 

^ \ ivv, 'r,Vi oc«.i In him untiec hie auction purchase. Ishri Prasad under his pur- 

h *ri nn 1*1 rwl Otlv such rjgbts as Bindrabau and bis euocosaors in title posse^ 
^htr.a "shri i^aTa^aa" only ao.uired the rights ol ^he mortgagors wh.h 
existed IB them alter cue execution ol the mortgage-deed in favour of the plainti . 


(1) 

(2) 


•Apvoal~No. 54 ol under seotion 10 ol the letters Patent, 

ilby'i) I. L. B. 6 Bom. 193. (8j (1912> 10 A. Xj J. 114. 


Weekly Notes, 1901, p. 112. 
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^at 18 to say, the equity of redemption of the mort^agota. That beincr so Ishv! 

oancot claim that he haa acquired the property mortgaged to the^plaintifla 
that IB the entire property, and that he oan ignore the mortgage in the Dlainfciff'a 

flftla-deed and the mortgage of the plaintiffs do not in reality cover the 
Bamo propctty^ and therefore seotion 50 oanoot apply to a case like fchia 

dies noraMlv to th® Bombay High Court in Sa6>iupc7i.ind Qulabchand v. Z7/»a*cLnd‘u) 
does not apply to the present ease 1 dismiaa the appeal with coats. ** ' ^ 

[633] The defendant appealed under section 10 of the Letters Patent. 

Habu Sttal Prasad Qhosht for the appellaut : 17 £. o I 9 

The defendant is entitled to priority under section 50 of the Reeistra- 
tion Act because his document refers to the same property over which the 
plaintiffs held a mortgage. The plaintiffs' mortgage-deed being unregister- 
ed would be postponed to the defendant's title deed which is a registered 
document. It is immaterial to inquire into the title of Bal Kishan or of 
his predecessor in title because the Legislature has clearly enacted that a 
subsequent registered document will have priority over a prior unregistered 
document dealing with the same property. To take a simple illustration-— 

If A makes a mortgage by an unregistered deed and then makes a mortgage 
of the same property by a registered deed, strictly speaking the interest 
conveyed by the second mortgage would be only the equity of redemption 
which was loft, but yet it cannot be argued that section 50 would not help 
the subsequent mortgagee. His document by virtue of its being registered 
will have priority over the 6rst unregistered deed. It makes absolutely no 
difference in principle if there is not a common transferor in both oases 
The policy of the Registration Act is to place a premium on registratiora' 
and if parties fail to have recourse to the provisions of that Act they can* 
not complain if they afterwards find that their title deed has to be post- 
ponod to others which, though subsequent in date, have been registered 

Babu Ptari Lai Banerji (for Babu Durga Charan Banerjiftor the 
respondent : — 

It could not have been the intention of tho Legislature in enacting 
section 50 to do away with all inquiry into the title which could be con- 
veyed by means of a registered deed. In the present instance it is quite 
clear that the defendant’s original predecessor in title Bindraban could 
only have acquired at the auction sale the right, title, and interest’ of the 
judgment-debtor at the date of the sale. ,. e. the property subject to 
the plaintiS s prior mortgage. His title could not be enlarged by anv 
subsequent act of his. His transferee, Bal Kishan, therefore, acquired 
by the sale in h's favour the same rights as Bindraban had acquired at the 
auction sale, and Bal Kishan in his turm could only have transiorred the 
interest! which he had himself acquired. He could noc by simnlv rei?i<;i-AriT.« 

[634] his deed of transfer amplify the quantum, of "hirel';e tnd he 
defendant, therefore, could not possibly be deemed to have acquired anv 
larger interest than Bindraban originally had, and that interest was ad 
mittedly inferior to the plaintiff's title, as it was the purchase ^ a sub’ 
ordinate interest subject to the plaintiff s' prior interest It is an elemen 
tary principle of law that no one oan give a better title than ho himself 
has, and the analogy suggested by the appellant cannot be pushed so far 
as to include a case like the present. Section 50 will only apulv where 
the two deeds are antagonistic to each other, in other words, where it is 
impossible to give effect to one without destroying the other T rai.. „ 

Sobhagehand Qulabchand v. Bhaichand (1). • Y on 

Babu Sital Prasad Ghosh not heard in reply. 

( 1 ) (1882) I. L. B. 6 Bom. 193 . 
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1912 Bichards, C. J., and Tudbadl, J. — The faofis of this ease are as 

JULY 19. follows: — 

Bam Bakhsb and others morbjiaged oeibain property bo the present 
respondents on the 2Lsb of August, 1894. On the SOth of May, 1896, they 

mortgaged the same property to Bmdraban. Both mortgage-deeds were 

3 J A. 681=10 unregistered. Bmdraban brought a suit for sale on his mortgage and 
A. L. 3. 222 purchased the property himsell in execution of his decree. His son sold 
=17 1. C.19. propeiby to Bal Kishan. The latter’s heir sold it bo Ishri Prasad, the 

present appellant. It must be clearly noted here, that though Bmdraban 
purchased at the auction sale the right, title and interest of his mortgagors, 
what was sold to I&bri Prasad by the heir of Bal Kishan was the full 
right of ownership and not the mere right, title and interest of the trans- 
feror. An examination ot Ishri Prasad’s sale-deod makes this clear. That 
sale-deed was registered. Ishri Pta:^ad's vendor was the full owner if the 
mortgage of the 21st of August, 1894, w’as out of the way, but we may 
assume for the purposes cf this appeal that the vendor legally owned only 
the property subject to that mortgage ; what he purported to sell, was the 
full right of ownership. In this way he may or may nob have acted 
dishonestly, bub there is nothing to show that Ishri Prasad bad any notice 
whatever of the pre-existing unregistered mortgage. The prior mortgagee 
brought the present suit for sale out of which this appeal has arisen. 

In deienoe, ishii Prasad pleaded section 59 of the Registration Act 
and urged that bis registered sale-deed took effect as regards [635] the 
property comprised therein against the unregistered mortgage deed of the 
plamtili which related to the same property. The court of first instance 
upheld this plea and dismissed the suit. The lower appellate court reversed 
that decision and decreed the suit. On second appeal to this Court, the 
learned Judge who heard the appeal confirmed the decree of the court 
below : hence this appeal under the Letters Patent. 

It is urged before us, and with great force, that our learned brother 
has taken a wrong view of the facts of the case. The argument in his 
judgement is that what was mortgaged to Bindraban was the equity of 
redemption ; and this is what Bindraban purchased, and what his son sold 
to Bal Kishan, and what Bal Kishan’s heir transferred to Ishri Prasad ; and 
as the latter only purchased equity of redemption, the two deeds do not 
cover the same property and, therefore, section 50 of the Act does not apply* 
Buiianoe was placed on the decision in Sobfid^chOfticl GuldbchaTidi v. B/wi* 
chand (.1). The error in the above is patent on an examination of sale- 
deed in favour of I-^hri Prasad. That deed does not purport to transfer 
only the right, title and interest of the transforor, but is, in plain terms, a 
sale, out aud out. of the full right ot ownership in the property. The 
mortgage in the present suit is a mortgage of the same property. 

The two deeds, tboretore. do cover the same property and section 50 

of the Act does apply. - 

There can be no question that if the original mortgagors had executed 

the two deeds nosv in oontiiob, the sale-deod being registered would bake 
otloot against the unregistered mortgage-deed, even though, after the eicecu- 
lion oj the latter, the mortgagors would have bean the owners of only tbe 

equity of redemption. , , 

The rights of the mortgagors were acquired by the appellants vendor, 

but ho sold to the appellant not the equity ot redemption but the pro- 
perty itself. In principle there is no difference. 

“ U) (1882) I. L. R. 6 Bom. 193. 
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maharaja of BENARES V. IiADJI BINGH 


We would oall abteutiou to the remarks of MeIiVIIiLB, J in I L Tt 
6 Bom 193. to be found at ps^e 208. and which wore quoted with ' a^’’ 
proval by Airman, J., in Baldeo Prasad v. Baldeo (1). ^ 

In the present ease the “ estate ” was covered by both the deeds 

fRCRln “’1° un-reported decision in 

103BJ Bom Lai v. Thaiur Baohoha Singh, S. A. No. 1148 of 1911. decid- 
ed on fche 13bh June. 1912 (2). 

We allow the appeal, set aside the decree of bhis Courti and restore 
that of fche court of first instance, with costs in all courts. 

Appeal allowed. 


34 A. 686 (=16 I. 0. 190=10 A L J. 256.) 

APPEtiLATE CIVIL. 

Before Sir Benrv HiohardSs Knight, Chief Justice, 

and Mr. Justice Banerji. 

Mahahaja of Bfnarfs {D^-cree^holder^ v. LaIiJI Singh 

AND OTHERS {Judgm'’nt debtors).'^ 

[27bh July, 1912.] 

Civil Procedure Code flSiqg), section ^%^—Exectition of decree^Cecree upon compromise 

aaainst lessees, and on their failure to pav against the property of the suretv^ 

Execution against the lessees after lapse of twelve years. ^ 

A dfloree for rant waa passed UBon a connpromise againgb oertain lessees and 
their surety. The decree provided t>iat the araouat of it should be realized in 
the 6rst iD«tanoe from the lessees by annual instalments, and in the event of 
failure it would be recoverable bv the sale of certain immovable property which 
the surety h*d hypothecated. The decree was put into execution against the 
lessees <^3 a simple money decree more than 1 2 ye its after the date of its nassinff- 
Held, that section 2*50 of the Tode of "'ivil Procedure of 1P82 applied and the 
decree could not be executed after the expiration of 12 years from the data 
thereof. PahaZwan v. iVarain D«8 (3) distinguished. 

The facts of this ca^e wore as follows : — 

The Maharaja of Benares granted a lease of certain property in Arrah 
to Lalji Singh, Mahabir Singh, and Ram Barat Lai. Lachman Singh 
became a surety and hypothecated some immovable property. As the 
lessees did not pay the rent, the Maharaja brought a suit against the four 
persons, and a decree was passed for Rs. 1,304-13-9 on the 26tb of 
February, 1897. It was directed that the lessees should pay the money 
in certain instalments; that the property hypothecated should remain so* 
and that if the lessees should fail to pay any of the instalments, the lessor 
would be entitled to recovei the whole amount of the decree from the 
defendants (“ muddaiUham") out of the property mortgaged. The decree- 
holder made several infructuous attempts to realize the monev from the 
lessees, and finally, the decree having been transferred from Arrah^to 
Benares, he applied to have his money recovered by calo of some immova- 
ble property belonging to one or the other of his lessees. This applica- 
tion was made on 5th January. 1910. One of the lescees Lalji Sin h 
[687] contended that the application was statute-barred The first court 
repelled the content'on and allowed execution Upon appeal the Judge 

• Appeal N*o. 21'of 1012 under section 10 of thtr Letters Patent. ' 

(1) Weakly Note, 1901. p. 112. 114. 

(2) (l9l2)'Since reported, 10 A. L. J. (3) (1900) 1. L. B. 22 All 401. 
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held tbab ifi was a deoreo for the payment of money within the meaning of 
Section 230 of the Civil Procedure Code and rejected the application as 


time-barred. 

The decree-holder appealed to the High Court, and the case came be- 
fore Karamat Husain and Chamier, JJ.. who delivered the following 

judgment: — * tu 

Karamat HUSAjn, J. — The appellant obtained a decree from the 

court of the Subordinate Judge oC Arrah, against four persons. Theoperativo 
part of the decree may bo rendered as follows: — “ It is decreed and ordered 
that the plaintiff’s claim against defendant No. 3 be decreed ex parte, and 
against defendants No 2 on his admission of the claim, and against defen- 
dants Nos. 1 and 4 according to a compromise.” The decree goes on 
further to direct, bha't, if the decretal money be not recovered from the 
defendants Nos. 1, 2 and 3, then it should be recovered from the property 
mortgaged by the 4th defendant as a surety. The decree was transferred 
to Benares. It was passed on the 26bh of May. 1897, and the application 
for execution of it was made on the 5th of January. 1910, 

Tjalji, one of the respondents in this Court, objected that the d^ree 
was barred under the provisions of section 230 of the Code of Civil 
Procedure of 1882. This contention was accepted by the learned Judge, 
who in his judgment said: — 

“ The decree with which I ana conoeroed ifl, however, a money decree so Iftt i* 
affects the appellant »nd other lessees,. and a mortgage deoreo so far aa it affects the 
earety cf Tjachmau Singh. ” 


Coming to that conclusion, the lower appellate cjurt dismissed the 
application for execution. In second appeal it is urged by the leaj’nea 
vak.l for the decree-holder that the decree of which execution is sought is 
a mortgage decree within the meaning of section 230 of the Code of Civil 
ProceduTe, Act No. XIV of 1882. I am unable to accept this contention. 
The decree, so far as the ro^^pondent. Lalji Singh, is concerned, o^nnot be 
regarded as a mortgage decree in any sense of the word, far th® 

appollanb is concerned, it is a decree for payment of money. I therefore, 
would dismiss the appeal with costs. 

Chamier, J. -The suit: in which the decree now in question was 
obtained was brought against three lessees, who were defendants 183»J 
2 and 3, and their surety, who was defendant No. 4. 

the defendants 1. 2 and 3 to pay the amount decreed m certain instal-nents 
and then went on to provide that if the money decreed could b® 

oovarod from defendants 1. 2. and 3. the decree-holder might Pr°o®®3 *° 
Kririfl fn CO.IA fha nronsrby which had been mortgaged to the plaintiff by 
the surety The decree-holder made several inefifeobual attempts to re- 
cover hi7monay in the district in which the decree was passed. Sabse- 
Quentlv the decree was transferred for execution to Benares. By the pre- 
sent andiett^rthe dacrce-holdor seeks to bring to sale some >m-®vab e 

4.^ AafAndanb? 1, 2 and 3, or one or more of them, tus 

proper y hflon cli-mi'?‘=ed on the ground that the decree, so far as 

payment of 

money within the moaning of section 230 ^ ^ 

1882.^ The lower appellate court has accepted the contention and dismi - 

a^lecora’^appea by the dooroe-holder. It is 
^ aJ' -caii-h ft ronent decision of this Court, that section 40 of the Oode 
of Civil Procedure, 1908, does not apply to the case ; and that the question 
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for deoisiou is, -whether the decree held by the appellant is a decree for 
the payment of money within the meaning of section 230 of the Code of 
1882. The decree, in my opinion, cannot by any possibility bo described 
as a decree for money against defendant 4. If it is possible to split up the 
decree into two decrees, then no doubt it may be said that the decree is a 
decree for payment of money against defendants 1, 2 and 3, and is a decree 
for the sale of immovable property against defendant No.4, to which the 
third paragraph of section 230 of the Code of 1882'does nob apply. But it 
seems to me that if a decree can be split up in this way where different 
reliefs are given against different sets of defendants then a decree may 
be split up also where several distinct reliefs are given against the same 
set of defendants. I find no justification for this course in section 230. 
The'terms of the decree before us undoubtedly go beyond the terms of 
an ordinary decree for the payment of money as that expression has been 
interpreted by this Court. It provides for the sale of immovable property 
under certain oontingencie'^. In my opinion the principle on which the 
case of Pahalwan Sinoh v. r6393 Narain Das (1) was decided applies to 
the present case, and I would hold that the decree before ns is not a decree 
for the payment of money within the meaning of section 230, and I would 
allow this appeal, set aside the decree of the court below, and remand the 
case for di'^posal on the merits according to law. 

The decree of the Court accordingly followed the judgment of 
Karamat Husain, J., against which the decree-holder preferred this 
appeal under section 10 of the Letters Patent. 

Babn Beni Madho Ghosh and Babu Sarat Chandra Chaudhrif for the 
appellant. 

Munshi Oulzari Lai, for the respondents. 

Bichabds, C. T., and Banrrje, J. — The facts connected with this 
appeal are as follows : — A suit was brought against certain lessees and 
their surety. The suit resulted in a oompromi«;e decree which provided 
that, in the first instance, the lessees should pay the amount of the decree 
by instalments and that the decree should be capable of execution against 
them. If the decree-holder failed to realize the amount of his debt in this 
way from the lessees, then, he was to be entitled to bring the property 
which the sureby had mortgaged to sale. The decree was granted in May, 
1897. The present application for execution was made on the 5th of June, 
1910, that is to say. more than twelve years after the granting of the 
decree. The application was made against lessees only. It was an appli- 
cation to execute the decree not as a mortgage-decree bub as a simple 
money decree. Section 230 of Act XIV of 1882 provides that where an 
application to execute a decree for the payment of money or the delivery 
of other property has been made under this section and granted, no sub- 
sequent application to execute the «:ame shall be granted after the expira- 
tion of twelve years from, inter alia, the date of the decree or date upon 
which payment of money was ordered by the decree. It has been conceded 
here that if the decree can bo treated as a simple money decree, then it 
was barred by limitation by virtue of the provisions of section 230, more 
than twelve years having elap^^ed from the date of default in payment of 
the instalments. It is argued, however, that because the decree directs that 
if the decree-holder has failed to realize the amount of his decree against the 
first three judgment-debtors, he can bring the property of the fourth 

(1) 0910) I. Ij. R. 52 All. ^01. 

9P^. 


1912 

auiiT 97. 

APFBIiIiATA 

OlVlIi. 

81 A. 686=16 
I. 0. 190=10 
A. L. 286. 


A V— 194 



Zi &1L 640 


INDIAN HIQB OOUBT BBFOB78 


[Tol. 


i9l2 

July 27. 

AFPBLri&TK 

Civil. 

34 A. 636=16 
I. 0. Ifi0=10 
A. h. J. 296. 


[640] jndgmonfi'debtor tio sale, bherafore bhis decree is nob a decree for 
payment] of money but must be regarded as a mortgage decree. It has no 
doubt been held by this Court that section 230 does not apply to a 
mortgage decree, but in our opinion, the compromise decree in the present 
case was a simple money decree as against the first three defendants, and 
only became a mortgage decree against the fourth defendant after default 
was made. It was a conditional decree for the sale of his property. We 
have already pointed out that it was being executed as a simple money 
decree, and that it could never have been executed against the first three 
defendants as anything else except a simple money decree. It comes 
within the very words of section 230, clause (iiO. The case of Pahalwan 
Singh v. Narain Das (1) has been referred to. In that case the compromise 
decree was against a single defendant. It only differed from an ordinary 
mortgage decree under section 88 of the Transfer of Property Act by sub- 
stituting certain instalments for the usual six months allowed for payment 
of the mortgage money. The application to execute such decree was an 
application to execute a mortgage decree by sale of the mortgaged pro- 
perty. Therefore, it is quite clear that that case has no application to 
the present case. In our opinion the decree appealed against was correct, 
and this appeal should be dismissed. We accordingly dismiss the appeal 
with costs. 


Appeal dismissed. 


84 A. 640 (=10 A. h. J. 278=17 I. C 682). 

APPBLTiATE CIVITj. 


Before Mr. Justice Sir George Knox and Mr. Justice Karamat Busain. 


Nandan Singh {Plaintiff) u. .Tumman and others (Defendants).* 

r24th .Tune, 1912.] 


Mortga(je — Estnp7)el — PoioAr of repreafntntivf** nf moriqngor to question validitv of morl- 

Adverse possetBion'^Pos^eesion aditoree io mortgagor not neceaaarily adverse 
to^morfanneo. 

TTrld thrit. <»UhonRh the representatives of a mortgagor cannot as saeb ques- 
tion the validity of the mortgage, it mav be open to them as rnutawalJia to 
plead that the property was waqf and that the mortgage of it was void, Oulsar 
Alt V. Fida AU (2) distinguished. 


Held, also, that a siranle mortg>ge being not merely a saourity for a debt but 
a transfer of an interest in the prornrty mortgaged, a trespasser who ousts the 
mortgager and holds the property adversely to him may by prescription become 
C840 the owner of the limited estate which the mortgagor had in the property, 
but such adverse possession cannot extinguish the right of the mortgagee. 
Aqencv Company v. Sheri (ft). Smith v. TAoyd (1), Secretary of State for India v. 
Krishnamoni <51 and lamiar Ehm'V. Ahmad Husam (61 referred to. 

Ramaswami C htUy 'i . Ponna Padayachi (1) and Pratap Bahadur Singh v 
Maheahxoar nakhnh Singh (8) not approved. Atmadar Hanial v. Mahhdn Lai 
Day (91 and Parthasarathi Naikan v. Lakshmana Naikan (10) approved and 
followed Karan Singh v. Bakar Ali Khan (11) discussed. 

CRef: 26 All. 667 ; 77 I. O. 125=10 O. L. J. 216.1 


• Second Appeal No 9^6 of 1911 from a decree of G A. Patersoa. Diatriot ludga of 

Benares, dated the 6th of August. 1911, ooa6rmiQg a decree of SrUh Chandra B\su. 
Subordinate Judge of Benares, dated the Qlsb o! June, 1911. 


(11 (19091 T. L. B. 9.1 All tOl. 
(2) (lft«91 T. Tj. B. 6 AU 94. 

(21 (lfl89> L. R. 19 A. 0. 799. 
(4) (1854) 9 Hr. 562. 

(6) (1902) I li K, 99 Cal. 518. 
(6) (1907) 1. Tj. R 30 AU. 119. 


(7) (191 n 21 M. Ci. T 397 
(91 (19091 12 O. C. 45. 

' (9) (1906) I. Tj. R. 93 Cal. 1015. 
(10) (1911) 21 M. L. J. 467. 

(U) (1882) I. tj. B. 5 All. 1. 
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The facts of this case were as follows : — ^ 

Kudrat Shah and others, the predecessors in title of defendants. 2 June M. 

and 3. made a simple mortgage of two plots of land with houses and trees 

one of which was near Taksal and the other near Kabir Chaura. in favour 
of the plaintiff, on the 5th of July, 1875. They again mortgaged the same 
property to the same mortgagee on the 12th of March. 1878. One Subhan, 3 J 17^=10 
alleging himself to be the son-in-law of Kudrat Shah, on the 15th of Sep- A. L. J. 976 
tember, 1893, sold the land near Taksal to Musammat Biraiya, who made =1'^^ 0*882. 
a mortgage of it to Babu Sital Prasad and Bisheshar Prasad on the 22nd 
of December, 1893. They obtained a decree on their mortgage on the 7th 
of November, 1900, in execution of which the land was purchased by Bam 
Dei, who built on it a house with a cost of about Rs. 6,000. The plain- 
tiff sued on his two mortgages on the 4th of May, 1910, claiming 
Rs. 1,628-6-3. The defendants 1, 2 and 3, as mutawalUs, pleaded that 
the property near Kabir Chaura was waqf and that the mortgage of it was 

void. Ram Dei pleaded that the suit relating to the land near Taksal was 
barred by limitation. 

The first court dismissed the suit. Regarding the property near 
Kabir Chaura the dismissal was based on the unlawfulness of the mort- 
gage of waqf property. Regarding the property near Taksal it was based 
on limitation. The lower appellate court affirmed the decree of the first 
court. 

The plaintiff appealed to the High Court. 

Mr. B. E. O'Conot and Munshi Ookul Prasad, for the appellant. 

Dr. Sattsh Chandra Banerji, and Dr. Tej Bahadur Sapru, for the 
respondents. 

£642] Kabamat Husain, J. — The facts of the case are these: — Kudrat 
Shah and others, the predecessors in title of defendants, 2 and 3, made a 
simple mortgage of two plots of land with houses and trees, one of which 
is near Taksal and other near Kabir Chaura in favour of the plaintiff, on the 
5bh of July. 1875. They again mortgaged the same property to the same 
mortgagee on the 12th of March, 1878. One Subhan, alleging himself to 
be the son-in-law of Kudrat Shah, on the 15th of September, 1893 sold 
the land near Taksal to Musammat Biraiya, who made a mortgage of* it to 
Babu Sital Prasad and Bisheshar Prasad on the 22nd of December, 1893 
They obtained a decree on their mortgagee on the 7th of November, 1900* 
in execution of which the land was purchased by Ram Dei, who built on 
it a house with a cost of about Rs. 6,000. 

The plaintiff sued on his two mortgages on the 4bh of May, 1910 
claiming Rs. 1,628-6-3. Defendants 1, 2 and 3, as mutawallis, pleaded 
that the property near Kabir Chaura was waqf and that the mortgage of it 
was void. Bam Dei pleaded that the suit relating to the land near Taksal 
was barred by limitation. 

The first court dismissed the suit. Regarding the property near Kabir 
Chaura the dismissal was based on the unlawfulness of the mortgage of 
waqf property. Regarding the property near Taksal it was based on 
limitation. The lower appellate court affirmed the decree of the first 
court. 

In second appeal two points are taken : — - 

CD The representatives of the mortgagors cannot question the vali- 
dity of the mortgage, and (2) the adverse possession of a trespasser against 
a mortgagor is not, in every case, adverse to his simple mortgage. On the 

first point lam of opinion that it is open to the representatives of the 
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1912 rnortgagors as mutawallis to plead that the property was waqf, and that 
June 21 . the mortgage of it was void. They could be estopped from raising such a 

plea as representatives of the mortgagors, but as mubawallis they cannot 
be regarded as the representatives of the mortgagors. When the law 
renders the mortgage of waqf property void, the mortgagee of such property 
Si A, 640=10 is presumed to know the law, and if bo takes a mortgage of such property 
b* J. 278 he does so at his own risk. Gulzar Ali v. Fida AH (1) has no application, 
—17 I. 0. 632. a trustee [643] representing the property as his own mortgaged it, 

and when the mortgagee bad got a decree, the ti'ustee sued to recover the 
property. In these circumstances the trustee was held to be estopped. 

There is a conflict of authority on the second point, and before going 
into the case-law on the subject I deem it tit to set forth the conclusion 
to which the legal principles lead. Adverse possession in the nature of 
things is impossible against a person who has no right to possession and 
hence the legal maxim “ Contra non volentem nulla currtt prescriptio ** 
(Prescription does not run against a person who is unable to act). On the 
same foundation rests the exposition of law by PaRKE, B., quoted by the 
Tjords of the Privy Council in the Tr^istees Executors and Agency Com~ 
pany v. Short (2) as follows : — “ In the latter case, Smith v. Lloyd (3), 
which was decided in 1854, Parke, B., in giving the judgment of the 
Court says : — *We are clearly of opinion that the Statute applies not to 
cases of want of actual possession by the plaintiff but to cases whore be 
has been out of and another in possession for the proscribed time. There 
must bo both absence of possession by the person %vbo has the right and 
actual possession by another, whether adverse or not, to bo protected, to 
bring the ca«e within the Statute.’ *’ 

Their Lordships reaftirm the opinion of Parke, B., in Secretary of 
State for India v. Krishnamoni Gupta (4). They remark : — - 

* In the case of The Trustees, Executors and Agency Company v. 
Short (2) it was laid down by this Board that * if a person enters upon the 
land of another and bolds possession for a time and then without having 
acquired a title under the '‘tatuto abandons possession, the rightful owner 
on the abandonment is in the same position in all respects as bo was 
before the intrusion took place,’ and the opinion of PARKE, B., is there 
quoted that there must be both absouco of possession by the person who 
has the right aud actual pos^^ession by another to bring the case within 
the Statute.” 

On the same principle proco-^ds Ismdar Khan v. Ahma l Husain (5). 
The portion oC the judgment bear ng on the point is as follows : — 

” As the dofondants wrongfully dispossessed the mortgagees and them- 
selves took possession, their possession was undoubtedly [644] adverse 
to the mortgagoos, and as their adverse possession has continued for a 
longer period than twelve years, the right of the mortgagees has, under 
section 28 of the Limitation Act. become extinct and has vested in the 
defendants. The possession of the mortgagees was not full proprietary 
possossion, hut was possession of a limited nature. It is this possession 
of which they were deprived by the dofondants ; so that the adverse 
possession of the defendants was also of the limited character and had the 
effect of extinguishing the limited interests of the mortgagees and vesting 
those interests in the defendants. The possession of the defendants was 


(1) iism) I. D. R. r, All. 21. 

(2) (1888) L. R. 13 A. 0. 793. 

(3) (1902) I, L. B. 29 Cal. 618, 636. 


(4) (18DI) 9 Exoh 562. 

(5J (1907) 1. L. H. 30 All. 119, 
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noti therefor© adverse to the plaintiff. There may be oases in which 
adverse possession against the mortgagee, would also be adverse against 
the mortgagor, for example, where the mortgagor is entitled bo immediate 
possession or where the possession of the trespasser is coupled with a 
denial of the title of the mortgagor. Bub, as held in Muhammad Husain 
v. Mul Ghand (1), following Ghinto v. Janki (2), possession obtained by 
the ouster of a mortgagee in possession is nob necessarily adverse bo the 
mortgagor also. In the present case it has been found that the title of 
the plaintiff was never denied by the defendants. It is also an admitted 
fact that when the defendants took possession the persons entitled to 
remain in possession were the mortgagees and not the mortgagors and 
that the mortgage was unsatished. As the plaintiff had therefore no right 
to immediate possession, the defendants cannot be held to have been in 
possession adversely to plaintiff. As observed by Mr. Justice Markby in 
Bcjoy Ghunder Banerjce v. Rally Prosonno Miikerjee ^3), by adverse 
possession is meant possession by a person holding the land on his own 
behalf or on behalf of some person other than the true owner, the true 
Owner having a right to immediate possession. We are, therefore, unable 
to accept the defendants' contention that their possession is adverse to 
the plaintiff and that the claim is time-barred.’* 

A mortgage under the Transfer of the Property Act (Act No. IV of 
1882) is “ the transfer of an interest in specific immoveable property for 
the purpose of scouring the payment of money.” In a simple mortgage 
therefore an interest in th^i property mortgaged is carved out of the aggregate 
interests symbolized by the [6453 legal term “ownership ” and vested in 
the mortgagee and the residue of those interests remains in the mortgagor. 
This residue may be called '‘the equity of redemption with possession.” 

A mortgagee under a simple mortgage by virtue of the interest in the 
property mortgaged which he acquires has the right to bring it to sale for 
the realization of the mortgage debt. (Section 67, Transfer of Property 
Act.) Such a mortgage gives him no right to taka possession of too pro- 
perty mortgaged. The legal position of the parties to a simple mortgage 
is as follows. The mortgagor owns the equity of redemption with posses- 
sion and is in po-^session of the property as a limited owner. The mort- 
gagee owns an intere'^t in the property which entitles him to have the 
property sold by court for the satisfaction of the mortgage debt bub has no 
right bo enter into possession of tho property. In these circumstances if a 
trespasser ousts the mortgagor after the execution of the simple mortgage, 
he can take possession of what belongs to the mortgagor and can hold . 
adversely to him to the extent of his limited interest. In other words, he 
can hold the property adversely subject to the liability of its being sold 
for the satisfaction of the mortgage debt. His adverse possession cannot 
in any way affect the right of the mortgagee to bring the property to sale. 
Adverse possession of the limited ownership in the property which is all 
that remains in the mortgagor is nob recognised by law as one of the 
causes which extinguish tho mortgagee’s right to bring the property to 
sale. Adverse possession affects rightful possession and such rights as go 
with it and cannot destroy such rights as arc independent of it. A neces- 
sary corollary of tho above mentioned principles is bbat a trespasser 
who ou=bs a mortgagor under a simple mortgage and holds the property 
adversely to him may by prescription become the owner of the limited 

( 1 ) (190H I. Ii. R. 27 AIL 395. 11878; I. L. R. 4 Gal 327 

(3) (1892) 1. Ii. B. 18 Bom. 51. 
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1912 esbate wbiob the mortgagor bad in the property, but snob adverse 
JUNE 24. possession cannot extinguish the right o£ the mortgagee. This of course 

happens when adverse possession begins after the simple mortgage. If 

adverse possession precedes the simple mortgage it will run against the 
i_J_' mortgagor and the mortgagee both. Similarly, if the mortgagee is entitled 
84 A. 640^10 to the possession of the property mortgaged, adverse possession will run 
A. L. J. 278 against him from the date of his right to £646] possession. In two 
=17 1. C. 682, reported cases it has, however, been held that adverse possession against 

the mortgagor extinguishes the security of the mortgagee. 

Abdud Bahim, J.i in Ramaswami Chetty v. Ponna Padayachi (1) 
took that view. The reasons which led him to it are that the mortgage is 
only a security for the debt; that the interest in the land remains with 
the mortgagor; that a decree for sale in favour of the mortgagee cannot 
bind the trespasser, and that Karan Singh v. Bakar Ali Khan (2) covers 
the point. With duo respect to the learned Judge, a simple mortgage is 
not merely a security for the debt* it is the transfer of an interest in the 
property mortg iged^ which interest cannot be affected by the adverse pos- 
session of a trespasser over the limited interest of the mortgagor. No one 
can doubt the correctness ot the proposition that a decree for sale against 
a mortgagor cannot bind a trespasser who is no party to the decree ; bub it 
must not be forgotten that the property which the trespasser acquires is 
the property which is liable to sale at the instance of the mortgagee, and 
the adverse possession of the limited estate of the mortgagor is not suffi- 
cient to free it from that liability. If a simple mortgage did not create 
an interest tn the property in favour of the mortgagee, adverse possession 
against the mortgagor wiao would have been the full owner of the property 
would have extingui'^hed the security. In the case before us the Jaw gave 
the mortgagee sixty years to enforce his remedy and the ouster of the 
mortgagor by the trespasser in the absence of statutory provisions to that 
effect cannot cut it down to twelve years, and force the mortgagee to sue 
the trespasser in oiectment, who may well plead that no suit for eject- 
ment lies and that there is no cause of action for sale against him. Karan 
Singh v. Burkat Ali Khin has no application to the case of adverse pos- 
session, which begins ajier the execution of a simple mortgage against the 
mortgagor. In that caso the village Bhard Khera was in dispute between 
Karan Singh on one hand and Kharag Siugh and Rudar Singh on the other. 
The Colieotor took possession of it as kurk tahsil in April 1861. The 
guardian of Kharag Singh and Rudar Smgh mortgaged it on the 7th of 
January aud the bth of Octobur, 1862. Karan Singh obtained a decree 
[647] for the village, and the Colieotor delivered possession of it to 
Karan Siugh in October, 1863, making over to him the surplus prohts 
too. In 1871. the mortgagee sued on the mortgages of 1862. Karan 
Singh pleaded limitation, attempting to tack on the Oolleobor’s possession 
which began in April. 1861, to his own. Their Lordships ruled that the 
Collector’s possession was not adverse to the owner and could not be 
tacked on to that of Karan Smgh. From this ruling it is sought to be 
inferred that their Lordships wore of opinion that the adverse possession 
against a mortgagor which begins ajUr a simple mortgage is adverse to the 
mortgagee. They have not expressly so ruled, aud to rely on an inference 
is veiy'dangerous. Moreover, the possession of the Collector in that case 
began befote the mortgage and it had been adverse to the mortgagee also 
ina'^muoh as the mortgagor at the commencement of adverse possession 


U) Wll) 21 M. L. i. 


(2) (1082) 1. li. B. 6 All. 1. 
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°f *1^0 property. I„ that 
as 0 the Collector s pos^essiou began before the mortgage, and the rule that 

gagee, would have been sound law but oould not have governed oases in 
W=' mortgage. The distinction 

has been notioed by Muneo. J. in Pantearailit Naikan y. Lakshmana 

hLwrth ^ says:— Had the Colleotors possession whioh began 

mortgage been adverse to the mortgagors and had the Aelea- 
dant claimed through the Collector, thou the mortgagee's suit would have 
been barred as in Nallamuttu Pdlai v. Betha Naikan (2). TWs suoplies 
taok^ng°”''°'' '** oorisidered necessary to consider the question of 

Abddd Rahim, J., is also of opinion that the result of holding that 
adverse possession against a mortgagor does not extinguish the security of 
his mortgagee would bo that when a property is under mortgage and the 
mortpgor or his successor in interest goes on paying interest on the debt 
or otherwise acknowledges his liability, persons in peaceable and un- 
changed possession and enjoyment of such property in assertion of their 
own rights whatever the length of tho time during whioh their possession 
and enjoyment might have lasted would not be secured in the title ” 
This in his opinion is monstrous. With due respect I am unable to aoree 
with him. I see no reason why the invader of the possession and [6481 

the limited rights the mortgagor should he so favoured by law as to acouire 
tha righii of the morfegagea also. ^ 

The other oase whioh is against the view I take is that of Pratav 
Bahadur Singh v. Maheshwar Bakhsh Singh (3). In it one of the learned 
Judges based his decision on what appeared to him to be the view of their 

Lordships of the Privy Counoil in the case of Karan Singh v. Baitar Ali 
Khan (4), He said : — 

“And it appears to me that in tha case of a simple mortgage when the 

mortgagee is not entitled to possession twelve years adverse possession 

against the mortgagor must be held to extinguish the security as far as 

regards the property held adversely to the mortgagor. This appears to 

have been the view of their Lordships of the Privy Council in the case of 
Karan Stngh v. Bakar Ali Khan." ® 

I have already explained that the inference sought to be drawn from 
tha case of Karan Singh would apply to those cases in whioh advise 
possession against tho mortgagor commenced before tho mortgaee Thif 
ruling does not, therefore, cover those cases in whioh adverse possession 
begms after a simple mortgage. The learned .Judge gave no other reason 
for the view he took and no principle favours it. The other learned Judge 

“It will bo seen that practically the rulings under both heads are 
concurrent upon the general principles that the person who is in nossessir, 
of mortgaged property when there is no priority between him and the 
mortgagor (like the respondents in the present ease) can assert his title a 
against the mortgagee from the date on which the mortgagee was entitled 
to take action on his mortgage deed by suing tor possession for sale ofil. 
property in case of default y •' 

With due respect, no ruling, so far as I have been able to understand 

It, lay s down t hat a m ortgagee under a simple mortgage who is not entitled 

( 1 ) (1911) 21 M. tj. J. 487. (3) (igofl) ia O C*~4‘r~ - 

(3) (1*00) I. L. B. 28 Mad. 87. (4) (1882) I. L. R.'s ill. 1. 
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to take possession of bhe property mortgaged is bowndto sue the trespasser. 
The following cases are in favour of the view I take. Aimadar Mandal v. 
Makhan Lai Day (l) and Parthasarathi Naikan v. La^samaM 
Naikan (2). MUNRO. J.. in the last named case has with ;?1V 

tinguished all the rulings which seem to be m conflict with that Ld 4»J 
view. I fully agree with him and need not repeat what ha has so well set 

out in his’ judgment. . . » t 

For the above reasons I would bold that the suit for the onforoement 

of the two mortgages against the property near Taksal, whioh is in posses- 
sion of Bam Dei. is not barred by twelve years’ limitation. 

Knox, J. — On the former of the two questions raised m this appeal 1 
never bad any doubt. I quite agree with what my brother has said on 

\he second question raised is of more difficulty, but after reading the 
various authorities and after giving full consideration to the question I 
agree with my brother in holding that limitation does not bar the claim 
The result is that the decree of the lower appellate court is so far 

modified that the plaintiff will get a decree for sale of the 

at muhalla Taksal in the city of Benares, with costs m proportion bo his 

success and failure. 

By the Court.— The aeoree o£ the lower appellate oooit is modi- 
fied and the plaintiff will get a decree for sale of the ® f 

muhalla Taksal in the city of Benares, with costs in proportion to his sue 

cess and failure. modified. 


34 A. 649 (=16 I. C. 191=10 A. L. J. 289.) 

APPEIiDATE CIVIL. 

more Sir Henry nichards. Knight. Chief Justice and Mr. Justice Tudball. 

Nawab Khan (Plaintiff) v. Muhammad Zamin (Defendant).* 

[16tb .Tuly. 1912.] 

sd in that behalf by ‘ho ^ooal Govern^ voters for 

A muniOlpAl elootioa aliegmi, loffaUy teaponsible. The petition 

whioh the opposite Held, that it was compeient to the 

" ur"if wb?ou“Bucb 

by the addition ol treah ingtaaoe« ol personation, 
was a’pctition by an elector on ‘b® 

pality to set a=ido the election of the Government Notifioa- 

nublileT n%h: Go^ HI. page 337 

slid -■■The U'n^ i nquiry that (g) fr ai^ 

- -V Soeood App..^ NO 354^0, mS from -^1?' rov^micR'a Sr of”^^ 
S^iS^Aff-diUorl Mcnsi. o, Allahabad. -dated December 1911. 

(1) (1906) 1. L. R. 33 cel. 1015. (2) (lOU) 21 M. D. J. 467. 
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proceedings were taken and threats were held out, and the defendant, his 
agents, or friends, made an unauthorized person vote in place of the right- 
lul vobor ; (6) tbftbi ab bha dofondaab’s eleobiooi oertaiD impropar proceed** 
ings were taken on his behalf. The names of some of the voters are given 
at the foot of the plaint. Other names will be given later on after the 
inspection of the ballot paper.*’ Below this, four instances or particulars £ 
of illegal votes were given. This petition was died within hfteen days of * 
the election as provided by the Government Notification; but after that 
period was over, the petitioner applied to add six more instances of illegal 
voting. The Munsif granted this application, and, after recording evidence, 
set aside the election of the defendant. The opposite party appealed to 
the District Judge, who held that the Rlunsif was not justified in allowing 
the plaint to be amended, and therefore he disregarded the instances of 
illegal votes subsequently added and decreed the appeal, dismissing the 
plaintiff’s petition. 

Mr. B. E. 0*Conor, for the appellant, submitted that the lower appell- 
ate court had mixed up the grounds on which an election petition can be 
filed, with the instances of illegal votes. The petitioner was not entitled 
to add new grounds after the prescribed period, but he could add new 
instances. The cause of action was the malpractice and not the particular 
instance set up. Instances can be given after filing the petition and be- 
fore trial, Rogers on Elections, Vol. Ill, pp. 219-220. In this case, parti- 
culars were given before the first hearing. 

The Hon’blo Dr. Sundar LaU for the respondent, submitted that the 
procedure in such cases in India was quite different from what it was in 
England. In England there was special law on the subject. The Local 
Government was entitled to make rules under section 187 of the Munici- 
palities Act. Those rules bad the force of law. The law did not lay down 
any mode of trial. The Local Government could frame rules, which it had 
not done. The only rule on the subject was rule 42 and it laid down that 
no election could be set aside except on an application within a certain 
number [651] of days. The rules did not define what was corrupt practice. 
The present petition made a mention of corruption, undue influence and 
personation in a vague manner. If particulars could bo supplied later on, 
those words could bo safely used in every case. Here all po^-sible charges 
wore made. Four cases of personation were alleged and six more were 
proved in evidence. There was no evidence given of anything bub per- 
sonation. The amendment could only be made within the period in which 
the original plaint could have been filed. According to English practice 
a petition was to be filed within a certain number of days of the election 
and within a certain time after that instances were to be alleged. Further 
charges, too, were to be made within a certain time. Here all charges, 
and particulars were alleged in the petition. Otherwise, the result would 
be that wo could go on adding fresh particulars every day, aod in certain 
cases it may go on for several months. The petitioner ought to make all 
allegations within 15 days. Inspection could have been made with n this 
time. 

RICHAPD9, C. J. and TuDBALii, J — This appeal arises out of an 
election petition Nawab Khan was one of the electors at an election of 
the Municipal Board of Allahabad, which was bold on the 8th of March 
1911. At that election the respondent, Muhammad Zamin, was declared 
duly elected. Within fifteen days the pre'^enh petition questioning the 
validity of the election was presented in the court of the Additional Munsif 
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stances of impersonation were then set forth, and^ it went on to assert 

34 A. 649=16 that other names would be given later on after the inspection of the ballot 
[. 0. lsl=10 papers. Before the petition was heard the petitioner was in a position to 

give further oases of personation and the petition was amended by adding 
the particulars of six aditioual oases of alleged personation. The learned 
Additional Munsif heard the case and found that a certain number of 
oases of personation were proved ; and he accordingly set aside the elec- 

The respondent appealed to the District Judge. In that court and in 
this Court it was admitted that personation, to which the [6823 candidate 
or bis agent's were parties, was a good ground for setting aside an election. 
The learned District Judge held that the Munsif bad jurisdiction to hear 
the petition, and in this Court it has not been contended -and. m our 
opinion, could not be contended— that the Munsif had not jurisdiction to 
hear the case. The learned District Judge, however, set aside the decree 
of kbe Muncif find dismissed the petition upon the ground that the court 
had no power to amend the petition by adding the further oases after the 
expiration of fifteen davs from tbo date of the election. The learned 
District Judge held that those oases which were originally set forth in tue 
petition were not proved and that therefore the petitioner s case failed. 

The only question which we have to decide in the present ^peal is 
whether or nob tho petitioner was entitled to give evidence of the addi- 
tional cases which were mentioned for the first time after the expiration of 
15 days of the election. Buies have been framed un^er the Municipalities 
Act. section 187, with regard to election petitions. Buie 42 js as follows: 

"Tho validity of an eloc^ioa m'^do in acoordanoe 
quo^tioned except by a petition pcosented to a competent co , . .. 

the day on which the election wag held by a person or persons enrolled in the Mum 

oipal electoral roll: a u i. 

••ProvidBd that no election shM be celled in question on the ground that 

••(al the name of anv person qualiaed to vote ha. been °”'‘*®VroTl^r'rom ma“a 
of any person not qualified to vote has been ineerted in. 

and revised under rules 1 and 2 of these rules, or -a a 

•‘(6) the name of any pereon qualified tor election * o'leotron ae'! 

has been omitted from, or tho name of as nretoribeii under 

member of the Bovrd has been inserlel .a the candid ate list as premtibe.1 

rule of these rules " , j 

Thiri is the only rule relating to eleotion petitions. The learned 

Distric^Tudge says:- perfectly plain that the intention of 

the Legislature is that specific and not general grounds for Questj^omog an 

election si, all be alleged and that those ^ordsThall 

within 15 days of the election. The two ^ to 

4 . I bv Dobibion presented within 15 days seem to 

» tlX hevood doubt Cold sLlbify the section if a petitioner 

were allowed to allege general corruption and then add specific instances 

to his plaint at loi'^ure a*? bo gathered material. 

Tn tho nresonb ca'^e the petitioner alleged that tho rasponden 

had bien auity rscondnet in the course of the eleot^^on by procuring 

persons toteionato dead or absent voters. That was the ground of the 
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pebttion« The parfcioular instaTioes o( personation are quite another mat* 
ter, and in our judgment it was quite open to the petitioner to furnish 
those partioulars after the expiration of the 15 days. What the court bad 
to guard against was the respondent being taken by surprise by the peti- 
tioner keeping back the particulars until the last moment. It seems to us 
perfectly clear that there is nothing in the rule which requires that all the 
particulars should be specihed in the petition. In many oases, and pro- 
bably in the present case it would have been impossible for the petitioner 
to have furnished all these particulars within 15 days. The practice in 
England with regard to elections is to allow partioulars of the charges to be 
given after the petition is presented; and we see no reason whatever why 
the same practice should not prevail here in the absence of clear rules on 
the point. The court will always have it in its power to prevent any 
abuse of the process of the court by insisting that proper particulars shall 
be furnished to the respondent in ample timo to enable him to meet the 
charges. The mere fact that the additional particulars were given by 
means of amending the plaint is in our opinion no reason why we should 
hold that the petitioner was not entitled to go into evidence and prove the 
additional oases. 


We allow the appeal, set aside the decree of the learned District Judge 
and remand the case to his court with directions to re-admit the appeal 
under its original number on the file and to proceed to hear and determine 
the same according to law, having regard to what we have stated above. 
The appellant will have his costs in this Court. Other costs will be costs 
in the cause. 

Appeal decreed-^Cause remanded. 


84 A. 684 (=J7 I. 0. 799=13 Or. L. J. 863=10 A. L. J. 294). 

[684] BBVISIONAIj CRIMlNAIi. 

Before Mr. JnHiee Sir George Knox. 


Emperor v . Dalta Prasad.* 

[18th July. 1912.] 

Criminal Procedure Code, section 195 (o) — Sanction to prosecute-^Porgery-^OJJence 
alleged not in connectio** with any proceeding hejore any Court— Sanction unneces- 
•ary. 

By (^eotioD 195, clause (c), of the Code of Criminal Procedure courts are 
prohibited from taking oognizanoe of an oSonoe described in section 163 of the 
Jndi 'D Penal Code, when such offence has been committed by a party to any 
proceeding in auy court in rospeot to a document produced or given in evidence 
in any such proceeding. The section docs not remove from the cognizance of 
criminal courts an offence described in section 4C'3 when such an offence has 
been committed by an ordinary individual. 8o long as the prosecution is con- 
fined to offences connected with a document committed prior to its production 
in court, such prosecution is wiibin tbe law and requires no sanction. 

[Dies. 18 M. li. T. 322=16 Cr. L- J. 721=:39 Mad 677.3 
Tbe facts were as follows : — 


Lalta Prasad applied for compulsory registration of a sale-deed in his 
favour. The deed was registered on the 8th of September, 1911. It was 
afterwards discovered that certain entries in the deed bad been tampered 


• Criminal Revision No. 374 of 1912 from an order of P. U. Allen, District 

trate of Bareilly, dated the I6tb of February, 1912, 
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with prior to the registration. The Registrar brought the matter to the 
notice of the District Magistrate, who passed the order : — ** There is a 
strong prima faice case of forgery. I direct prosecution of Lalta Pra- 
sad Proceedings were commenced. Before this a civil suit was 

brought by the eAecubant of this deed against Lalta Prasad for declaration 
that the deed as registered was forged. An application was then made to 
the criminal court for staying its proceedings pending the decision of the 
civil court. It was refused and some evidence for the prosecution was 
taken. Lalta Prasad then applied in the High Court for revision of the 
order of the District Magistrate directing the prosecution. 

Munshi Qulzari Lai (Mr. C. Ross Alston with him), for the appli- 
cant : — 


The prosecution is bad in law. It contravenes the provisions of sec- 
tion 195 (c) of the Criminal Procedure Code. A proceeding in respect of 
the document alleged to have been forged is pending in the civil court, 
and Lalta Prasad is a party to that proceeding. Hence, no criminal court 
can take cognizance of the [655] offence of forgery alleged to have been 
committed by Lalta Prasad in respect of that document except with the 
sanction or on the complaint of that civil court or some other court to 
which it is subordinate. The District Magistrate had no jurisdiction to 
sanction or direct the prosecution. To hold otherwise would be to very 
much limit the oneration of section 195 (c). No such limitation appears in 
the section itself. Then, no charge has yet been framed, and it is not 
known whotber the charge against the applicant will be one of forgery or 
of uttering a forged document. The latter charge can, at all events, nob be 
taken cognizance of without the sanction of the court in which the forged 
document is produced. 

The Assistant Government Advocate (Mr. B. Malcomson)t for the 
Crown, was nob called upon. 


Knox, J, — A forgery is alleged to have bean committed with reference 
to deed of sale. From the deed it would appear that if a forgery was com- 
mittod it was committed on or about the 8bh of September, 1911. At that 
time no proceedings were pending with reference to this particular docu- 
ment. The District Magistrate of Bareilly has, by an order, dated the 
16th of February, 1912, directed the prosecution of Lalta Prasad for 
forgery and made the case over to one Mr. Karar Husain, foi hearing. An 
objection is raised to this order based upon section 195, clause (c), of the 
Code of Criminal Procedure. 


It is true that the Magistrate has nob stated under what section he 
has directed the prosecution, buta prosecution for forgery would ordinarily 
run under section 463 of the Indian Penal Code. As I read section 196, 
clause (c), courts are prohibited from baking cognizance of an offence 
described in section 463 when such offence has been committed by a party 
bo any proceeding in any court in respect to a document produced or given 
in evidence in any such proceeding. The section does nob remove from 
the cognizance of Criminal Courts an offence described in section 463 when 
such an offence has been committed by an ordinary individual. Suppose, 
for in'^tanoe, this very document had never been put into the civil court 
and suppose further that it is a forgery— is the person who forged it bo be 
free from all prosecution? I do not by this mean to say that I have any 
reason for saying this document is a forged document, I know nothing 

about [666] it. As long as the prosecution* is confined bo offences oonneobed 
with this document committed prior to its production in court, such 
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pro<;eoution is wibhin the law and requires no sanction. Sanction is re- 
quired for offences committed by a party to a proceeding in any court, in 
respect to a document produced or given in evidence in such proceeding. 
I find no reason for interfering and dismiss the application. 

Application dismissed. 


34 A. 656 (=16 I. C. 36 9=10 A. L. J. 297). 

appellate civil. 

Before Sir Henry Richardst Knight, Chief Justice, and Mr. Justice Banerji. 

Narain Das and another (Plaintiffs) v. The East Indian Railway 

Company (Defendant).* 

[25th July, 1912.] 

Act No. IX of 1890 {Indian Railway t Act), section 75 — Goods referred to in section 75 

consigned on a *Wisk note" -^Railway Company not liable for loss. 

Where a porsoo ohooses to sead goods referred to in seotion 75, the Indian 
Railways Aob on a “risk note" loccn insteid of deo'aring them and piying the 
extra peroentage demandable under the terms of the section he cannot hold the 
Railway Company by which aaoh goods are sent responsible for the loss thereof. 

In this case the plaintiffs or their agents consigned certain bars of 
silver for delivery at Allahabad to the Great Indian Peninsula Railway 
Company at Bombay. The box was delivered intact at Jubbulpore to 
the East Indian Railway Company, bub when it was delivered ah Allahabad 
one of the bars, valued at over Bs. 2,000, was missing. The box was sent 
on a risk note form and the plaintiffs did not pay the extra percentage 
provided for by section 75 of the Indian Railways Act, 1890. The 
plaintiffs sued the East Indian Railway Company for compensation and 
obtained a decree from the Subordinate Judge of Allahabad. On appeal, 
however, this decree was reversed by the District Judge and the plaintiffs’ 
suit dismissed. The plaintiffs appealed to the High Court. 

Dr. Satish Chandra Banerji and Munshi Damodar Das, for the 

appellants. 

Mr. B. E. O'Conor and Pandit Ladli Prasad Zutshi, for the res- 
pondents. 

[637] Richards, C. J. and Baner3I, J. — The facts connected with 
this appeal are shortly as follows : — Plaintiffs or their agents consigned 
certain bars of silver for delivery at Allahabad to the Great Indian 
Peninsula Railway Company at Bombay. The Groat Indian Peninsula 
Railway Company delivered the box intact to the East Indian Railway at 
Jubbulpore, When the box was delivered to the plaintiffs or their agents 
at Allahabad, it was found that one silver bar was missing, valued by the 
plaintiffs at Rs. 2,014-12-0. There can be no doubt that the silver bar 
was stolen in the course of its transit between Jubbulpore and Allahabad, 
either by one or more of the company’s servants or by an outsider. As to 
how it was stolen there appears to be no evidence. Seotion 75 of the 
Railways Act of 1890 provides that “ when any articles mentioned in the 
second schedule are contained in any parcel or package delivered to a rail- 
way administration for carriage by railway, and the value of such articles 
in the parcel or package exceeds one hundred rupees the railway admini- 

• Seoon<^ Appeal No. 256 of 1912 from a decree of H. E. Holme, District Judge of 
Allahabad, dated the 6th of December, 1911, reversing a decree of Guru Praaad Dube, 
Babordinate Judge of Allahabad, dated the I9tb of Juae, 1911. 
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stration shall nob be responsible for bbe loss* desbrucbion, or deterioration 
of the parcel or package unless the person sending or delivering the parcel 
or package to the administration caused ibs value and contents to be 
declared * * * and, if so required by the administrabioni paid or engag- 

ed to pay a percentage on the value so declared by way of compensation 
for increased risk.” In the present case the plaintiffs or their agents 
signed a risk note which shows clearly on the face of it that they had 
been required to pay an increased percentage on the value bub bad 
elected nob bo do so. This being so. the only question which arises 
in the appeal is whether or nob the silver can be said to have been 
’ lo^^b * within the meaning of the section. It is contended that it would 
not be lost unless the actual way in which the silver was stolen was prov- 
ed by the Bailway Company. In our opinion this argument has no force 
whatever. As already stated, it is absolutely clear from the admitted facts 
that the silver bar was stolen whilst in transit between Jubbulpore and 
Allahabad. The package was delivered intact at Jubbulpore and one bar 
was missing when it was delivered to the plaintiffs or their agents at 
Allahabad. In our opinion this was a loss within the meaning sec- 
tion 75. The case of Hearn v. The London and South Western BaiZ- 
way Company (I) is cited on behalf of the appellants. This case 
[658] turned upon an argument as to the sufficiency of a plea. In that 
case the declaration alleged that the particular goods had not been delivered 
through the negligence of the Railway Company, but there was no allega- 
tion that the goods has been lost. A perusal of the judgment in the case 
clearly shows that if it bad been alleged that the title deeds bad been 
actually lost while in transit in the Railway Company, the plea of the 
defendants would have been a good plea. 

lb has also been argued that the risk note cannot save the defendants 
unless they show that they book proper care of the package consigned to 
them. In our opinion the present case does nob turn upon the oousbruo- 
tion of the risk note at all The article was clearly one of the articles 
mentioned in the second schedule and the consignor was bound to declare 
the value of the article and to pay the percentage mentioned in the section 
so as to hold the railway company responsible for the loss. 

Id our opinion the appeal fails and is dismissed with costs. 

Appeal dismissed. 


34 A. 6B8 ( = 10 A L. J. 299=16 1. C. 181.) 

APPELIjATE civil. 

Before Sir Henry liichardsi Knight, Chief Justice, and Ur. Justice Banerfi. 

Lada {Plainti^) v. Nabar Singh {Defendant).'*' 

[I3bh July, 1912.] 

ActihocaU No. 11 of lOOl (Agra Tenancy) Act), icrfron 22 — ** Lineal descendant'* — 
Adopted son. 

Held, th»>t oa adopted son is a lineal descendant within the meaning of aeo- 
tion 2i’ol the Agca Tenancy Act. 1901. 

tFoI. 37 Ail^7.] _ — 

• Second Appeal No. Ilfl7 of 1911 from a decree of A. W R. Cole. Additional 
Judee of Aligarh, dated the 22nd of August, 1911, confirming a decree of Sutsj Natain 
Maiju, Munaif of Bulandahahr, dated the 11th of May, 1911. 

( 1 ) 1856) 10 Bz. 798. 
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This was a suit to recover possession of a oerbain oooapanoy holding 
debailed in the plainb, lefb by one Siya Kam, tho plainbiff's brother, who 
was said bo have die 1 ohildless about 8 months before the hling of the suit. 
It was alleged that, under section 22 of liooal Act No. II of 1901, the said 
holding devolved on the plaintiff, bub that the defendant, who was the 
daughter's son of the said Siya Bam, professing himself to be the adopted 
Sou of Siya Bam, caused his name bo be recorded in the Bevenue papers, 
and that the defendant was not in fact and could nob have been legally 
adopted. The plaintiff, therefore, besides the holding, also asked for posses- 
sion of a house which had been lefb by Siya Bam. It was further stated 
by the plaintiff that the plaintiff’s objection in the Bevenue Court had 
been summarily dismissed. The courts [659] below dismissed the suit. 
The plaintiff appealed to the High Court. 

Dr. Tej Bahadur Sapru, for the appellant. 

The respondents were not represented. 

Bichards, C. J., and Banerji. J.— Wo think that the Court was 
quite justiffed in finding that the deceased occupancy tenant, Siya Bam, 
was a Sudra, and could adopt a daughter's son. This being so, the only 
question which remains is whether or nob an adopted son is a lineal des- 
cendant witbin seobion 22 of the Tenancy Act. anl in our opinion he 
clearly is An adopted son is in the eye of the Hindu law just the same 
as a natural born son. The appeal fails and is dismissed, bub without 
costs, as no one appears on behalf of the respondents. 

Appeal dismissed. 


34 A. 659 (=10 L. J. 330=17 1. C. 340). 

appblhate civil. 


Before Sir Henry Bichards, Knight, Chief Justice and Ur, Justice Banerji. 

Chhotku Rai and another (P/ainii^s) u. Baddeo SHUKUXj 

and others {,Vefendants).^ 

[21st June, 1912.] 


Mortgnge — N'm.pamncnt of r, renter pnrt of mortgage moneys Mortgagee allowed to 
redeem before expiry of term of mortgage. 

Oortain properly wag by way of oOQditioaal sale (or Rg. 599-15-0 

for ten years. Of the morb.;ago mooey ‘'g 50-15-0 ooly were p»id, and tbe 
balanoe was lefb with the mortgagees for pavment to prior iooainbranaerg. The 
mortgagee^ did aot pay oS the prior iauumbranoers, and, the mortgagor having 
meanwhile sold the mortgaged property, big asgignees gued for redemption of the 
mortgage before the espiry of tea yearg. Held that on equitable grounds, the 
defeodanta nob having performed what was a most essential part of the oon- 
traot, the plaintiffs ought to be allowed to redeem before the expiration of the 
period of ten years. 

[Rel : 28 I. 0. 129 ; 42 Mad. 203.3 

The facts of this case were as follows : — 

One Baldeo executed a mortgage by conditional sale in favour of the 
defendants, second party, on the 21st of Augu‘5b, 1905, for a berm of ten 
years. The mortgage money was R«. 599-15-0, out of which only 
Bs. 50-15 0 were paid to the mortgagor and the balance was lefb with the 
mortgagees for payment of debts due to prior creditors. This amount nob 
having been paid, Baldeo transferred the same share bo the plaintiffs on 
the 5tb of January, l906 The plaintiffs brought the present suit against 

* Appeal No. 128 of 1911 under seobion 10 of the Ijetterg Patent. 
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the defendant?* second party, the mortgagees, under the deed of the 
21st of August, 19'^5, seeking to redeem the mortgage on payment of 
Rs. 50-15-0, on [660] the allegation that they had paid the sum of 
Rs. 549- 1*^-0 to the prior creditors of Baldeo and were entitled to redeem. 
The defence of the defendant'^, second party, was that they had paid the 
sum of Rs. 549-15-0, and in any case that the suit for redemption was 
premature, the period of ten years not having elapsed. The courts below, 
without a finding whebher the defendants, second party, had actually dis- 
charged the prior debts which they had undertaken to pay, dismissed the 
snit on the ground that it was premature, the period of ten years not hav- 
ing elapsed. On second appeal, a single Judge of the High Court confirm- 
ed the decision of the court below by the following judgment: — 


“The point really in iaque in this appeal admits of being stated without goiog 
into all the somewhat oomnlioateil, but not ntriotly relevant, details. The proprietor 
of a one anna share in certain zomindari property executed a mortgaj/e by conditional 
sale, tbe terms of whiob were as follows: — 

** The mortgagees paid Bs 50-1 5-0 in cash to the mortgagor, and covenanted to 
pay Bs to certain oth'^r creditors of the latter. The mortgagor covenanted to 
give the mortgagees poasefloion for ten years and to redeem at the end of that time: 
there w^a the usual stipulation that, failing rsdemption at the time speoided. the 
inotrument should operate as a deed of sale The plaintiffs have acquired the equity 
of redemption in this one anna share Thev say the holders of tbe mortgage above 
referred to have not paid off tho creditors in accordance with the stipulations in tbe 
deed: they accordingly deposit in court Bs. .50 i5-0 for payment to the mortgagee and 
sue for possession. The courts below have bald that the suit is premature, the period 
of ten years stipulated in the mortgage deed not having expired. The plaintiffs do not 
contest the general princinlo that on a deed like the one in question the mortgagee is 
entitled to claim tbe benefit of the stipulation ensuring him ten yj»ar8’ possession: they 
plead that it is inequitiblo that the mortgagees should enforce this stipulation when 
they have not performed their p'irt of the bargain. Tbe principles governing the ques- 
tion in issue are to be found in sections 99. 66 and 78 of tbe Indian Contract Act fAot 
IX of 1^751: a consideration of those soofcions shows that the courts below were right, 
tho mortgagor for the plaintifls as representatives of the mortgagorl cannot claim relief 
against tho contract allowing ten vears* possession to the mortgaReo, and that the 
mortgagor’s romedv for the loss he is alleged to have suffered is by way of a suit for 
damages. The contract embodied in tho instrument of mortgage cannot be set aside 
unless tho plaintiffs can bring the case witbin the scope of section 89 or of section 55 
of Act IX of lfl72. The latter section cannot apply because no time was fixed within 
which tho mortgagees were to pav off the creditors named in the deed. Nor can it be 
said that thov have either ‘refused to perform or disabled themselves from performing 
their promise in its eat rety’ within the moaning of section 89. Tbe plaintiffs case is 
at most that they have neglected to perform it So far fr^m refusing to do so, theit 
plea on tho f\ots (a plea which tho decision of the courts below on tbe issue of law has 
prevented them from investigating) was C66tl that they had performed it. It cannot 
be said that tho mortgagees bavo disabled therasolvos from performing their part of the 
contract, or that it has become impossible of performance within the meaning of 
section 5fi of Act IX of 1«7‘2. Tbe case is simply one for a suit for damages. This ap- 
peal tboreforo fails and is hereby dismissed with costs. 

The plaintiffs appealed under peotion 10 of the liebters Patent. On 
the appeal coming up for hearing before RICHARDS, C. J. and BanEBJI, J., 
a finding on the l^sue a? to whether the defendants, second party, had or 
had not paid the amount which they had undertaken to pay. was called 
for. The finding on this issue was in the negative. The appeal was then 

re argued. 

Babu Piari Lai Banerji. for the appellants, contended that the mort- 
gagees, defendant'^, second party, were not entitled to resist tho claim for 
redemption on the ground that the claim was premature. The reason for 
enforcing a contract for a fixed berm was based on the principle that when 
a mortgagee bad parted with his money on the understanding that he woulo 
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be allowed bo enjoy the usufruct of the property for a Gxed term, be should jgi 2 
not be deprived of the fruits of bis bargain by being made to give up the JUNB 2l« 
property before the expiration of the period. Bub this equitable rule could 
not be enforced by a mortgagee who had never parted with his money. If 

a mortgagor in order to save himself and his property makes a mortgage (or ‘ 

a long term on the understanding that the mortgagee would pay off his 34 A. 659=10 
creditors, it would be most unfair to allow the mortgagee to retain posses- A. L.J 330= 
sion of the property without paving off the prior debts and thus expose the 
mortgagor to all the risks which he had intended to avoid by making 
the mortgage. lfi under such oitoumstances, the mortgagee was allowed to 
resist the claim for redemption, it would be a most deplorable consequence 
to flow from an equitable rule. 


Babu Jogendra Nath Mukerjit for the respondent, urged that the mort- 
gagor was bound by the term fixed, just as much as the mortgagee was 
bound. A mortgage when made was nob a mare contract, but a convey- 
ance, and the mortgagor could not avoid tbo mortgage simply because a 
portion of the mortgage money had not been paid. He cited Ra-ihtk Lai 
V. Bam Narain{l) and Bajrami Sakai v. Udtt Narain Singh (2). 

Babu Piari Lai Banerjt was nob called upon. 

[662] Richards, C. .T. and Baner.ii, J. — The vendors of the plaintiff’s 
in this appeal made a usufructuary mortgage in favour of the defendants of 
the second party. The consideration for the mortga-;e was Rs. 599-15-0. 
All save Rs. 50-15-0 were left with the mortgagees for payment of credi- 
tors of the mortgagors. It has been found as the result of certain issues 
which we referred to the court below that the creditors were prior incum- 
brancers of the mortgaged property, and that the mortgagee never dis- 
charged the incumbrances. The usufructuary mortgage was by way of 
conditional sale and provided that the property should nob be redeemed 
for ten years. The present suit is in form a suit to re^leem the property 
upon payment of Rs. 50-15-0, which was the full amount of the considera- 
tion given by the mortgagees. The defendants, second party, contend 
that the plaintiffs cannot redeem the property or get possession of it until 
the expiration of the term of ten years, and this notwithstanding that the 
prior incumbrances to meet which the greater part of the consideration 
was le*t with them have never been discharged by them. Both the lower 
courts dismissed the plaintiff’s suit. On second appeal to this Court the 
decision of the courts below was affirmed. 

The plaintiffs came here in appeal under the Letters Patent and 
contend that inasmuch as the defendants, second party, never kept their 
parb of the bargain by discharging the incumbrances which they agreed 
bo discharge, they ought nob to be delayed in redeeming or getting back 
possession of the property until the end of ben ^ears. It seems bo us that 
if under the circumstances of the present ca^e the defendants, second 
party, are allowed to remain in possession of the property over the full 
period of ten years, taking the profits and allowing the interest on the 
prior incumbrances to accumulate, the plaintiffs will be without any 
proper or effectual remedy, lb is doubtful whether a suit for damages 
could possibly bo brought at the present time, and at the expiiation of 
the period of ten years it will only be an effectual remedy if the defen- 
dants. second party, or their representatives are sufficiently good marks 
for damages. We think that on equitable grounds the defendants not 
having performed what we deem to bo a most essential part of the 


(1) (1912) I. L. B. 31, AU. 273. 


(2) (1906) 11 0. W. N. 932. 


1001 


4 V— 126 



84 All. 668 


IRDUB HISH OOUBT RBFOBIS 


[Vol. 


igi 2 oontraot so far as bbey are concerned, the plaintiffs ought to be allowed 

June 12. to redeem the property before the expiration of the period of ten years. 

[683] We accordingly allow the appeal ; set aside the decree of this 

iPPErii/ATB and also the decrees of the courts below, and decree the plaintiff's 

O^V^. claim for redemption on payment of Bs. 50-15 0. The appellants will 

8i A. 659“10 have their costs in all courts. Wa allow one month for payment of the 

A.L. J. 830 Rs. 50-15-0 mentioned above. The decree will be drawn up in the usual 
=17 L C. 

Appeal decreed, 

34 A. 663 (k:10 A. L. J. 303=16 I. 0. 620). 

appeijIjAtb civil. 


Before Mr. Jueiice Banerji and Mr. Justice Piggott, 


Buddha Singh and othebs {Plaintiffs) v. Laltu Singh and 

ANOTHER {Defendants) * 

[6th July, 1912.] 

mndu Icto-^Mitakshara — Succeasion-^Great-grandion of the graiAfaiher •“•Qtandton 
of the great-grandfather, 

Aooording to the Mitaknhara law the three immediate de^oendanta of the 
grandfather fluooeed in preferenoe to the grokt-grandtaihee and bis desoondanta, 
and the great-gcan lson of the grandfather is a preferential beit as againsb the 
grandson of the great-graodfather. 

The following oaBes were referr«>d to in the jadgmenta delivered : — Kaitan 
Rat V. Bam Chander (1), Rutchepntty Dutt lha v. Rajunder Naram t2), Kaahi- 
hat Qaneeh v. Si^atat Sivram (3), Rachava v. K^vlitigii pa (4), 

Kitreem Chand Ourain v. Oodung Our-iin (6), c7Am«a<ow» Pillai v. Kunjti 
Pillai ^6), Bhyah Ram Singh v. Bhyah Ogar Singh (7) and Sura^a Bhuhta v. 
Lakshmin-ira.'^amma (Q). 

[Ref. I9i3 M. W. N. 202=24 M. L. J. 301=18 1- O. S06.] 

This was a suit for possession by right of inheritance of considerable 
property, both movable and immovable, which had belonged in his life- 
time to one Sahib Sahai. The relationship of the parties to the propositus 
is shown in the subjoined table : — 


Nainsuk Mai. 

I _ 


Narpat Biagb. 


Kanji Mal- 

I 

Buddha Singh, 
altas 

Ohaturi Singh, 
plaintifi No. 1. 


n A.m Ri nait Raia Guc Bahai-— altas 

^ j ^ Rani Kiahori Kunwar. Ohaturi Singh, 

„ I plaintifl No. 1. 

Buddha Singb. . J. • 

I Sahib Sabfti. 

Daltu Singh, 

defendant No. 1. , * t, 

r664l The principal plaintiff was thus the grandson of the great- 

crandfatUer of Sahib Sahai, whilst the principal defendant was the great- 
grand^on of Sahib Sabai’s grandfather. The Court of first instance decided 
fn favour of the .iefendants and dismissed the suit. The plaintiffs appeal- 

ed to the High Court. 

Appoul No 219 of mo from a decree of Gauri Shankar, Subordinate 
Judge of Mocadalad, dated iho ”^3cd of Juno, lOlO. 

n> (loni) I D B. 24 All. 128. (5) I18G6> 6 W. B. 158. 

2) (i«39’ 9 MOO 1. A. 133. t6) (1911) I D B. 

(?) (I9n> 13 t^om. L. R. 552. (7) (1870) ^^o. I. A. 3iS. 

(4) Il8y3> I. D. B. IG Bom. 716. (8) (1881) I. D R 5 Mad. 291. 
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The Hon’ble Dr. Sundar Lai (with him The Hon'ble Moii Lai 
Nehr-u) for the appellants 

The oODolusioD of the court below that the great-grandson of the 
grandfather is, under the Mitakshara, to be preferred a? an heir to the 
grandson of the great-grandfather is opposed to Hindu law. The text of 
Tajnavalkya. II, 136, has been correctly expounded by Mandlikatpp. 220, 
377-8 and 380-4 of his translation. The passages of the Mitakshara which 
have to be considered are oh. II, section 4, pi. 1, 7 and section 5, pi. 1.4,5. 

means “ of one without male issue ” means “ their sons '* 

and tiot “their descendants," and means only such descendants as 

are entitled to inherit and are mentioned before. The great-grandson is 
nowhere mentioned. 

The following authorities support the appellants: — J. C. Gbose, 
Hindu Law, 125, 127 ; West and Buhler, Hindu Law, 124, 114, 116 ; 
J. N. Bbattaoharyya, Hindu Law, 448 ; S.C, Sircar, VyavasihaChandriha, 
Vol. I, 178, 183, 204 ; R. Sarvadbikari, Hindu Laio of Inheritance, 423, 
435 ; Madanapanjata (Sitaram Sastn's translation). 22 ; G. C. Sarkar, 
Hindu Law, ed. 4, 290 ; Ramsey, Chart of Inheritance, 43 ; Maonaghten, 
Hindu Law, 28 ; Colebooke's Digest of Hindu Law, vol. 11, 542. pi. 417 ; 
Viramitrodaya iSetlur’s translation), 420-3. 

The court below relies upon Kahan Rai v. Bam Chandar, bub this 
case lays down no general principle and is in the teeth of all authorities, 
lb is criticized in G. C. Sarkar, Hindu Law, 288. The law is exhaustively 
discussed in Chinnasami Pillai v. Kunju Ptllai (2) and this decision 
supports me. 

The Hon’ble Pandit Madan Mohan Malaviya (with him Dr. Satiah 
Chandra Banerji and Dr. Tej Bahadur Sapru), for the respondents : 

The general rule is laid down by Manu, iX, 186-7. Three genera- 
tions are in the line of heirs. Mandlik’s translation of Tajnavalkya, II, 

135-6, is not correct ; and ^ have not been [665] translated at all, 

and should have been connected with The most important word 

used is and it cannot be disputed that the word 3^ here includes 

the great-grandson. Mandhk, Yajnavalkya, 222. The Mitakshara does 
not mention the great-grandson specitioally (ch. I. pi. 3), but the Viramit- 
rodaya supplies the omission. The list of heirs in the older authorities 
is only illustrative, and nob exhaustive. Cocsequenbly the omission to 
mention any particular heir does nob imply his exclusion. The daughter’s 
son, e. g , is no^. mentioned in Yajnavalkya’s text. Sanskrit has a con- 
venient word for the paternal undo, but no similar word to denote 

the brother of the grandfather or the great-grandfather, and that is why 
the texts are not more specific. The sapinda relation ends at the seventh 
degree, and in Mitakshara, s. 5, pi. 5. the line is traced “ up to the 
seventh degree in ascent.” Manusmribi, V. 60. J. C. Ghoso, Hindu Law, 41 
67, 58, 65-6, 78, 97, 169, 170, 183-4. The texts of Devala and Parasara 
cited by J. C. Gbose show that as far as three generations downwards 
there is an identity of body. If the appellant’s contention wore adopted, 
the great-grandson would find no place among sagotra sapindas, Yajna- 
valkya had to indicate the entire range of inheritance in one anwsittr 
couplet and be used to denote the issue generally. The Mitakshara 

uses the word to indicate the line of the father. is in. 

(1) (1901) I. L. B. 94 All. 138. (3) (1911) B. Mad. 163. ’ 
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fcerprefced as ‘continuation’ B.achava v. Kalingapa (l). Mandlik a autho- 
rities as cited on p. 360 (.Subodhim) and p. 364 (.Viramitrodaya) are both 

wrong. Mandhk has erred in thinking that only ten heirs are indioated, 
Harrington took a more correct view, though he should have stopped at 
_ the (out th degree and not counted up to the seventh. Neither abstrao- 

34 A. S63=10 tion, viz., obstructed or unobstructed inheritance, can be the an^cedentof 

A, L. j. 303 it refers to son, grandson, uncle and brother “ And 

=16 LC. 829. .■ original. " Oi sons and other descen- 

dants of others ” is mentioned here. This is supported by the Subodhini, 
which has There is no justification to limit in the way 

Mandlik limits it. His suggestion too regarding error in the passage cited 
from the Subodhini is not justified j Setlur, ^Mitakshara, 590, 1, 8. The 
[666] Subodhini is commenting on the Mitakshara, ch. I, s. 1, pi. 3. 

applies to both obstructed and unobstructed 
heritage. The word includes a great-grandson. Why ^should the 

Mitakshara repeat the same thing over and over again? is 

the ordinary idiom. Where the Sobodhini is in oonfl-iob with the Mitak- 
shara, it must be rejected. No reason has been suggested why 
should be limited to the son. As to the meaning of the words 
^T^cTl'^, and see Sabda Kalpadruma, p. 2293; M. WiHaims. Sanskrit" 
^jig'ish Dtcttonary, 1057, 1118; Amarkosba, II, 7 (Colebrooke’s transla- 
tion, p. 175). 

The ca'^e law supports the respondents: — Ruicheputty DuU Iha v. 
Rajunder Naram Rae V2)i Bhyah Ham Singh v. Hhyah Ugur Stngh (3), 
Kureem Chand v. Oodung G^irain (4), Oorhija Koer v. Rajoo Nye Sookool 
C5), hashtbai v. Sitafeai (6). hadhcy Singh v. Jholee Singh (7). 

The case in 24 Allahabad was correctly decided, and that in 36 
Madra=, p. 152, can be distinguished and goes too far. Modern writers 
al^o support the respondents’ contention. Sarvadhikari, Sindu Law of 
Inheritance, 654, 656; S.G. Sircar, Vyovastha Chandrika, Vol. I. 183; 
J. N. Bbattacbaryya, Hindu Law, 447—78; J. C. Gbose, Hindu Law, 126, 
146; Mayne, Hindu Law and Usage, 777. A liberal construction should 
be adopted; Gndhari halt Roy v. Tfie Bengal Government (8). 

The Dayabhaga (Setliir’s translation), p. 97. was also referred to. and 
reliance was placed upon Apararka, iS. Aiyar s translation, 41. 

Where a question of priority arises funeral oblations should also be 

considered; Suba Siiigh v. Sarfraz Kunwar (9). 

The Hon’ble Dr. Sundar Lai replied. 

Apararka is no authority in the Benares Fchool and cannot override 

the Mitak-hara 1 do nob say that the defendant (great-grandson) is nob an 
heir but ho comes under the omnibus clause; K. Li. Sirkar Mtmansa 
Rules of Inheritance, 207. What is true of lineal succession cannot be 
true of collateral succession, because the doctrine of representation 
does not apply to the latter. Logic is [667] out of place where specific 
texts have to be applied. If “ son ” includes grandsons, then a daughter s 
grandson should come in immediately after the daughters son. In Mitak- 
shara. If, s. 4, pl- 7* * means a son and not a grandson. A Hindu would 


tU Uh92) 1. L K. 16 13oi'.'. 7lG. 

(2) ‘2 Moo. 1 A. *83, 1 ' 

(3) ( 1870 ) 13 Moo I- A. ^73, 392, 893. 

(4) IV666 G W. R. 158. 

(6) (1870) 14 W. B. 208. 


(G) (l9ll) 13 Bom. L. B, 552. 567. 

(7) (1855) S D. A. {Bengal), 384. at 396. 
(6) 11868 ) 12 Moo. 1. A 448. 

(9) (1896) 1. Ij, R 19 All. 216. 
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prefer that bis property should go to his grandmother and not to a bro- 
ther’s grandson, who might be a baby. Mitakshara, I[, s. 5, pi 2, express- 
ly prohibits the interposition of heirs between the brother’s son and the 

grandmother. The word ^ shows that the more excellent or prefoiable 
rule would be to give her a place immediately after the brother’s son. The 
“ oompact series of heirs ” ends with the latter. The brother’s grandson 
is not in the ‘'compact series,” and is therefore only a gentile; Viramitro- 
daya (Sarkar’s tran'^lation), 196, 199 ; K. L. Sirkar, Mimansa Rules (T. Zi. 
L.), 357, 358. General rules refer to the class previously mentioned in 
detail ; Madanaparijaba (Sastri’s translation), 22. You can come down 
two steps, bub no more ; Sarvadhikari, Hindu Law of Inheritance^ 510 ; 
Gentiles are of three classes, viz. Sapindas enumerated and unenumerated, 
and samanodahs \ Smritich^ndrika Uyer’s translation), 188. Apararka is 
no authority outside Kashmir ; J. C. Ghose, Hindu Law* 11 ; Sarvadhi- 
kari, op. cit 381. The connection with the fifth descendant stops for pur- 
poses of funeral oblations. There is no middle course, one must go up 
and go down to the seventh degree or not at all. The great grandson 
comes in under Mitakshara, oh. II, s. 1, pi. 3. 

BaNERJI, J. — This appeal raises an important question as to the order 
in which, according to the Benares school of the Mitakshara law, gotraja 
sapindas succeed. The first plaintiff claims the estate of Sahib Sahai as 
his next heir under the following pedigree : — 


NaiDSukh Mai. 

I 


I 

Hacpat SiQgb. 


Pran Singb. Raj* Gut Bahai. 

) Bani Biehori Kuar. 

Buddba Singh I 

I Sahib Sabai. 

Laltu SiDgb, 
defendant 1. 


Kanji Mai. 

Buddha Singh 
alias 

Chatari Singh, 
plaintiff. 


The correctness of this pedigree is not admitted on behalf of the 
defendants ; but the case has been decided by the court below [668] on 
the assumption that it is correct, and the appeal before us has been argued 
on the same assumption. 

The last male owner of the property in dispute was Sahib Sahai. 
After his death his mother. Rani Kishori Kunwari, was in possession bill 
her death in 1907. It is claimed on behalf of the plaintiff Buddha Singh, 
alias Chaturi Singh, that he being the grandson of the great-grandfather 
of Sahib Sahai, the last owner, has a preferential right of inheritance as 
against Lalbu Singh, the great-grandson of Sahib Sahai’s grandfather. The 
other plaintiffs are purchasers of part of the property from Buddha Singh 
and are apparently financing the litigation. 

The question to be determined is whether under the Hindu law as pre- 
vailing in these provinces, the great-grandfather’s grandson succeeds in 
preference to the grandfather’s great-grandson. The question is nob free 
from difficulty and the authorities are to some extent confficting. 

The Mitakshara bases the order of succession on failure of sons and 
their descendants on the following text of Yajaavalkya : ** The wife, and 
the daughters also, both parents, brothers likewise and their sons, gotraja 
(gentiles), handhu (cognates), a pupil and a fellow-student. On failure of 
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the 6 rsb among these, the nest in order is indeed heir to the estate oE one, 

departed for heaven leaving no male issue" {Apuirasya) (chap. 1£, S. 
1 ., section 1 ). 

In section IV of chapter 11 the author of the Mitakshara deals with 
the rights of brothers, and section V lays down the rule of “succession of 
kindred of the same family name, termed gotraja or gentiles." In section 1 
it is stated that the gotraja (gentiles) are the paternal grandmother and 
relations connected by funeral oblations of food and libations of water 
(saptnia and samanodaka). Paragraphs 4 and 5 are as follows : — 

4 . “ * ^Hera on failure of the father's descendants {santan) the heirs 
are successively the paternal grandmother, the paternal grandfather, the 
uncles and their sons." 

5. "On failure of the paternal grandfather's descendants [sanian) the 
paternal great-grandmother the great-grandfather, his sons and their sons 
inherit. In this manner must be understood the succession of kindred 
belonging to the same general family till the seventh degree among the 
gapindas.” 

1_6693 The above is the translation of the original given in Setlur's 
Hindu liaw Books on Inheritance and is more accurate than Mr, OOI 0 - 
brooke's translation. 

Belying on the above text the learned advocate for the appellant 
contends that in the ascending line of heirs the paternal grandfather and 
his son and grandson succeed after the father, bis son and grandson, and 
that after the paternal grandfathers' descendants mentioned above, the 
paternal great-grjkndfather, his son and grandson come in ; that is to say, the 
heirs are the paternal grandfather and his two descendants, and after them 
the great-grandfather and his two descendants, and the grandson of the 
paternal grandfather only comes in as a gotraja sapinda under the last 
clause of section 6 . On the other hand it is urged that the word ‘son' in 
the above texts includes the grandson and great-grandson, that the word 
santan must be taken to include three descendants, and that in computing 
the heirs in the ascending line three descendants of each ancestor should 
be computed. The former contention has for its support, besides the literal 
words of the texts of the Mitakshara, the opinion of Biseswar Bhatt, the 
author of the Subodhini and the Medan Parijat among commentators and 
of Mr. Mandhk and Mr. Golap Chandra Sarkar among modern writers, 
whilst the latter contention is favoured by the authority of Apararka and 
Vaijayanti among commentators and of Dr. Jolly, Mr. May no. Professor 
Sarbadhibari and other modern writers to whom I shall presently refer in 
detail. 1 leave out of consideration the commentators who are of high 
authority in the Maharashtra and Dravidh schools of the Mitakshara law 
but do not cany much weight in these provinces. The Viramibrodaya, 
which, next to the Mitakshara, is of paramount authority in the Benares 
school", does net discuss the question bub simply repeats the words of the 

Mitakshara. 

The question thus turns on the interpretation of the words santan 
and 'pntra iu placita 4 and 5 of the Mitakshara cited above ; that is to say, 
whether by saiUati in placita 4 and 5 is meant the descendants speoihoally 
mentioned in bhe preceding paragraphs and the word putra is to be 
taken in the narrow souse of ‘son’ and does nob include the grandson, 
the appellant contends that the enumeration of heirs given in the 
above paragraphs should be strictly followed and that after the son of tha 
[670J paternal uncle comes the line of the paternal great-grandfather. He 
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says, as sfcatsd above, tihat the pabernal unole's grandson is a gotraja only 
under the last portion of paragraph 5. 

It may be taken as settled that the enumeration of heirs in the Mitak- 
shara is not exhaustive. We have therefore to consider whether the word 
son ” is to be understood in the narrow sense contended for, and 
whether in the case of each ancestor in the ascending line, only two 
descendants are to be computed. 

The word putra has, it seems to me, been understood in a wide sense. 
In the text of Yajnavalkya beginning with patni (wife), &o.. cited above, 
the word at the end is aputrasya. That the word putra is nspd by him in 
an extended sense and is not limited to the son but also includes the son’s 
son and the son's grandson is manifest. This is admitted by Mr. Mandlik 
on p. 222 of his work on Hindu law. In the translation of the text itself 

he has retained the word putra and in the note relating to it he says : 

“ The word putra in this verse stands for son, son's son, son’s son’s 
9on.” He refers to the Viramitrodaya and Balambhatta as authorities for 
this interpretation. This is also in accordance with what Manu ordains 
(chap IX, V. 187. Sacred Books of the Ea<=t, vol. XXV, p. 3f>6) in the 
following text : — " To three ance=:tor3 water must be offered, to three 
funeral cakes must be given, the fourth descendant is the gwer of obla- 
tions, the fifth has no connection." So that the participation of the body 
extends to the fourth descendant, including the propositus. To the same 
effect is the following text of Devala Up to the third degree the 
members of the family are of tha same body.'* (Gho=? 0 ’s Hindu law, 2ad 
edition, p. 97). Parasara says that " the separation of the holy accrues to 
the fifth person born of oneV family." (Ghose, p. 57). Timutavahana, 
quoting Manu. Vishnu, Harita, Yajnavalkya. Sankha, and Likhita says 
that '* the term putra stands for do^^oendanbs up to the son’s con’s son " 
Mandlik’s Hindu law, p. 381. Vijnaaoswara, the author of the Mitakshara, 
has also used the word putra in the same sense. In chapter 
1. S. 1. paragraph 3, treating of obstructed and unobstructed inheritance, 
he says, with reference to sons and grand'^ons, &c , that the rule 
should be " inferred in respect of their sons.” Both Balambhatta 
and the author of the Subodhini are of opinion that the word ‘ their ' 

[671] (mt) in the above passage refers to the grandsons, &o., so that the 

grandson includes the great-grandson. Again, chap. TI. section 1, of the 
Mitaksbara is headed " Right of the widow to inherit the ectate of one 
who leaves no putra (aputrasya')." There can bo no doubt that the word 
putra here also includes the grandson and the great-grandson. Similarly 
in section 4 of the same chapter the word seems to have an extended 
meaning. So that the author of the Mitakshara has generally used the 
word putra, wherever it occurs, in the sense of including the two im- 
mediate descendants of the con in the direct line. There is apparently 
no reason for bolding that he has used the same word in a restricted 
sense in section V. paragraphs 4 and 5. It sooms that having used the 
word ptUra in other places in an extended sense he considered it unneces- 
sary to state that he used it in the same sense in the chapter in question 
also. The view contended for will, it seems to me. militate agamst tha 
general scheme of succession laid down in the Mitaksbara. In" the case 
of the owner himself, his son. grandson and great-grandson succeed one 
after another, that is, down to the third degree. They take before the 
parents, and therefore it is reasonable to conclude that the same rule 
applies to the descendants of the father and the grandfather. There is 
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apparently no reason to limit the line oC descent to two descendants only 
in the case of the father and the grandfather, and it does nob seem that 
the author of the Mitakshara intended bo do so. If euoh was his inten- 
tion one would expect that he would state some reason for patting a 
restricted meaning on the word putra in the case of the father, the 
grand-father and other ascendant'^, although that word had been else- 
where used by him in the sense of including the grandson. Under the 
Mitakshara sapin^a relationship depends on participation in particles of 
the same body and propinquity is the rule of inheritance. It is to the 
nearest sapin'ia that the inheritance goes. Therefore the three descend- 
ants of the father being nearer sapindas than the three descendants of the 
grandfather, and the three descendants of the latter being nearer than 
the three descendants of the great-grandfather, the three descendants of 
the father inherit before the descendants of the grandfather, and his 
three descendants inherit before those of the great-grandfather. This is 
perfectly consistent with the rule of the Mibakshara. If Vijuaneswara in- 
tended bo lav down a different rule, he would nob have used the word 
[672] santan in parasaphs 4 and 5 of section V. That word has a wide 
meaning, and in the English translation of Amarkosh its equivalent is, 
‘lineage,’ 'race'. The use of that word may fairly be regarded as an indi- 
cation of the idea that the descendants of the father and the grandfather, 
&o.. are nob to be limited to two degrees only but should include the great- 
grand‘=:on who is the last man in the series of those who are of the same 
body, according to Manu and other ancient Hindu law givers. 

The learned advocate for the appellant chiefly relies on the position 
which he contends is given in the Mitakshara to the grandmother, that is, 
immediately after the brother’s son, and he urges that the persons men- 
bioned by name are indicated as the heirs who would come in after the 
paternal grandmother. As to this it seems to bo extremely doubtful 
whether the author of the Mitakshara intended to bring in the paternw 
grandmother after the brother’s son and before his grandson. In paragraph 2 
of section V he was considering the question whether the grandmother 
would come in immediately after the mother. He expressed the opinion 
that she does nob do so. that her place in the order of inhenbance js afbar 
the compact series of heirs from the father to the brothers son and that 
the highest place which can be assigned to her {utkarshe) was after the 
brother’s son “ If this pUoitum be read with the general context and be 
considered in cmneetion with the whole scheme of succession according to 
the Mibakshara and with the meaning of the word putra as understood 
in obho. chapter?, it would not. in my opinion, support the 
argument to tho extent contended for. and the grandmother would inherit 
after the brother s descendants and just before the paternal grand ather 
The expression ‘'compact scries of heirs in section 2 apparently refers to 
the series of heirs mentioned in Yajnavalkya’s text quoted above and not 

to the heirs meotioned in Chapter V of the Mitakshara. , . 

It is al=o urged that if son includes the grandson, the daughter s 
grandson would succeed after tho daughter’s son. The answer to this is 
fhn.t the daughter’s con succeeds because he is assigned a particular place 
bv Yainavalkva in tho text quoted above, otherwise ho wou'd have succeed- 
ed as handhii' This cannot ba said of tho daughter’s grandson, who \s 

not mentioned in the text. , . 

1673] The learned advocate also relied upon the Subodhioi ana one 
Madanparijab as supporting bis contention that tho great-grandfather an 
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his doscendants succeed after the grandfather’s grandson, i.e. the paternal 
uncle s son. The latter of the two authorities only recites the words of 
the Mitakshara literally. The Subodhini, no doubt, at one place, says 
that the brother’s grand*=on does not succeed after the brother's son, but 
in the case of unobstructed and obstructed inheritance it would include 
the son of the grandson in the line of heirs. (Mandlik’s Hindu Law, p. 
382.) Besides, the author of that work would include females among 
gotraja heirs, which is admittedly not the law in the Benaros 
school. 

On the other band, Apararka and Vaijayanti clearly support the view 
that the grandson of the paternal uncle succeeds before the line of the 
great grandfather comes in, 

Mr. Mandlik and Mr. Golap Chandra Sarkar adopt the list of heirs 
specifically mentioned in the IMitaksbara and would not extend the line of 
the father and the grandfather to three degrees of descendants but would 
limit them to two. 

On the other hand Professor Sarbadhikari (Tagore Law Lectures, 
1880) would extend the list of heirs to three degrees of descendants in each 
case. He points out that there are fourteen classes of sapinda heirs, four 
of whom are propinquous sapindas. The first of these are the three im- 
mediate deecendants of the deceased. The next class consists of the 
mother, the father and their three immediate descendants. In the 
third class are the grandmother, the grandfather and their three immediate 
descendants. The fourth class consists of the paternal great-grandmother 
and the great-grandfather with their three immediate descendants (p. 654). 
He gives a complete table of ^agotra sapinda heirs on p. 656. assigning in 
the ascending line the order of succession to each ancestor and his three 
immediate descendants. In this respoct he differs from Mr. Mandlik, who 
gives the right of suoce^^cion to two descendants only. (See table on p. 
378.) Dr. Jollv adopts the same view as Mr. Sarbadhikari (Hindu Law! 
pp. 210 and 212). The table of heirs given by him is on the same lines as 
that of :\rr. Sarbadhikari, and he gives to the grandfather’s great-grandson 
the 17bh place, while he assigns the 2lst place to the great grandfather’s 
grandson. Mr. Mayne in his well-known work (7th edition, p. 777) 
[674] mentions the grandfather’s successors as being “ issue to the third 
degree inclusive. 

In the \^^avastha Chandrika. vol. I, p. 183, the great-grandson of tbe 
paternal grandfather, that is, the grandcon of the paternal uncle, is includ- 
ed. Messrs. We^t and Buhlor al^o think (p. 124) that the descendants 
of the grandfather must he exhau^^ted before the great-grandfather’s line 
can come in. The opinion of Mr. Bhattacharya (2nd edition, pp. 444 
to 448) is that the three immediate de^jcendants of the grandfather succeed 
before the great-grandfather, deferring to his opinion and that of Profes- 
sor Sarbadhikari, Mr. J. G. Ghose in his work on Hindu Law, (2nd edition 
p. 148) ‘^ays “ This rule is in accordance with the later theory of 
sapinda^hip and probahlv more con^i'^tent with the principle of propin- 
quity.” The weight of the authority of commentators and text writers is 
thus in favour of the respondent. It is «=aid in regard to Apararka’s opini- 
on that it is baced on the theory of spiritual benefit, which is inconsistent 
with tbe Mitakshara theory of sapinda^hip The Viramiferodava, however 
which, next after the Mitakshara, is of great authority in the Benares 
school, regards superior spiritual benefit as a determining factor in cases of 
competition, and this seems to have been the opinion of Their Lordships 
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of the Privy Council. [Bhyoft Bam Singh v. Bkyah Ugur Singh (1).] 
However, it is not necessary to go into that question, because, as observ- 
ed by Mr Ghosh (p. 147), sapinda relationship is " based on the identity 
of the body of the father, son, grandson and great-grandson.” 

The preponderance of the case law on the subject is also in favour of 
the respondents. In Kalian Bai v. Bam Ckandar (2). a bench of this 
Court held that the word “ son " in the Mitakehara includes “ grandson,” 
and therefore the brother's grandson is a nearer sapinda than the son of 
the paternal uncle The exact question now before us was not decided 
in that case, but the principle laid down applies equally to the present 
The authorities were referred to and discussed and the conclu- 
sion’ arrived at was that the Mitakshara was not to be understood in a 

sense when using the words putra and santan, and that those 

words include the grandson also. The opinion of Mr. Harrington in the 

16731 case of Butahep^My Dutt Iha v. Bajunder Naratn Bae (3) was 
I:^„=idflred and approved. That opinion has been adversely criticized by 
Mr Mandlik (page^ 380-383). With much of this criticism I am unable 
f aoree The weight of authority, as pointed out above, is in favour of 
fch *^’ew that the line of each ancestor down to the three immediate des- 
""^d^nts must be exhausted before the next ancestor and his descendants 

in In so far as Mr. Harrington extends the line to six degrees, 
snnareutlv gone too far. but that is no reason for rejecting the 
theory he^rnunciates. the principle of which is, in my opinion, fully borne 

'rhe'd'^o'isiM of this Court, in the case mentioned above, appears to 
have met with the approval of the Bombay ffigh Court in Kaskibai Gan- 
eVfc V Sitabai Bagunath Skzvram (4) In Bachava v. Kal.ngapa (5) 
T I.- Tflferrin^^ to the Mitftkshara, ohapfeer II, seooion V, 

1^5 ob^Vved ^ “ the propinquity of 

plaet a • determined by liDO*^ of dopoent. that is to say. the mheri- 

Qotraia^ 1 word in the original is santana, literally 

tan 00 1 ' . . , paternal grandfather, then, in default of any one in 

T ,-,«^Ar«tood the y?ord santana in an extended sense and m his 
.Tudge “ _ j prandfather was to be exhausted before the greal- 

°’”"Zlher and h s line came in ; so that this decision may be regarded as 
grandfather anu ms m respondeat. 

an an Qurain v. Oodung Gurain (6) which was a Mit- 

, , ^ i-Uft Palcutba Hiah Court approved of Mr. Harrington s opmi- 

akshara case the Ca,o„ua H P hrother's gi andson. The Madras High 

““AlThe^^the contrary view. The most recent case on the point is 
Court ha piUai v Kunju Pillia (7) where it was held that the 

*'’"V'^=on”Tn t^M^tS chapter If. does not include the grandson, 
word on , seem to have based their decision on what they 
The A Q Q^Q^ensus of opinion among lawyers dealing with the 

regarded a , , prevalent in this (Madras) presidency.’ For 

Mitaknhara - ^ with the learned Judges 

f676]"lp to dissent ^uthomeTthe 


(1^ (1R701 13 Moo . \ . 

(2» (190n T-t.- 'R 

(2) (1B30) 2 Moo. b 

(4) (1911) 13 Bom. Ij. B. && • 


(51 (1892) 1. Tj. B. 16 Bom. 716. 

(6) (1R68) W. B. 158. 

(7) (1911) I. Tj. B. 35 Mad. 162. 
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Upon a true infeerpretabion of bhe text of the Mitakshara and on the 
aubhoribies referred to above, I hold that the three immediate descendants 
of the grandfather suooeed in preference to the great-grandfather and his 
descendants and that the great grandson of the grandfather is a preferential 
heir as against the grandson of the great-grandfather. The defendant, 
Laltu Singh is therefore the nBxt heir to Sahib Sahai and the plaintiff’s 
claim has been rightly dismissed. I would dismiss the appeal with costs. 

PiGGOTT, J. — This is a suit for possession in respect of property, both 
movable and immovable, of very considerable value of which the last full 
owner was one Sahib Sahai, who died in July, 1873. Possession has 
since been with his mother Rani Hishori Kunwar, and the succession 
opened on the death of that lady in the month of August, 1907. The suit 
is based upon a pedigree, according to which the first plaintiff, Buddha 
Singh alias Chaturi Singh, is the grandson in the male line of one Nain- 
sukh Mai, who was the paternal grandfather of Raja Gur Sahai (or Gauri 
Sahai), husband of Rani Kishori Kunwar and father of Sahib Sahai. The 
plaintiff’s own pedigree shows that Laltu Singh (defendant No. L) is the 
grandson in the male line of Puran Singh, own brother of Raja Gur 
Sahai. The defendants did nob admit the plaintiff Buddha Singh ho be 
in fact the son's son of Nainsukh Mai ; bub this issue of fact has not 
at present been tried out. The learned Subordinate Judge has held in 
effect that, whatever doubt may exist elsewhere on the question of Hindu 
law involved, the decision of this Court in the case of Kalian Eai v. 
Ram Chandar (1) was binding upon him and was sufficient authority for 
the proposition that Laltu Singh as the grandfather’s great-grandson of 
Sahib Sahai was a nearer heir to that gentleman under the Hindu law 
of the Mitakshara school than Buddha Singh alias Chaturi Singh, even 
supposing the latter to be able to prove himself bo be the grandson of 
Sahib Sabai’s great-grandfather, all the relationships referred to being 
of course in the direct male line. There was some little discussion before 
us at the commencement of the hearing as to the convenience of the 
course thus adopted by the court below, but it is to be noticed that 
£677] the plaintiffs have not made it a plea in their memorandum of 
appeal that they desired an issue to be remitted upon the question of fact, 
and it seems clear that the learned Subordinate Judge acted as he did 
with the acquiescence, if not with the express consent, of both parties. 
We thought it best therefore to accept the position as it stood, and we 
have had the advantage of bearing the question of law argued out at length 
with the assistance of an array of counsel on both sides exceptionally well 
qualified, if 1 may take the liberty of saying so, to assist the Court in 
arriving at a correct conclusion. 

Much of the argument centered round Mr. V. N. Mandlik's exposition 
of the Hindu Law of Succession contained in his commentary on the 
"Vyavabara Mayukha,” and I find it convenient to turn at once to the 
table given by that learned author at page 378 of his work, quoting from 
the edition of 1880. We have exhausted in this case the line of the pro- 
positus himself and that of bis father, and the question is as to the steps 
to be followed in order to arrive at the next heir amongst the gotraja 
saptndas. There is no grandmother or great-grandmother bo be considered 
in this case, and X need not complicate the question at this stage by con- 
sidering the position assigned bo these ladies, or bo other female heirs of 
the same class. Broadly speaking Mr. Mandlik’s principle as applied bo 
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the facts of the present case is to ascend to the line of the grandfather, to 
follow this downward for two generations only, that is to say, as far as 
the grandfather's son's son (.that is to say. the first cousin of the pro- 
positus), and then bo ascend to the next generation and take the line of 
the great-grandfather. This is similarly tollowed for two generations only 
before ascending to the line of the grandfather's grandfather, and the 
process is continued bo the sixth in ascent from the propositus fthe great- 
grandfather’s great-grandfather), after which Mr. Mandiik returns once 
more to the lower generations, continuing each line in turn until he 
reaches the sixth in descent, either from the propositus himself or from 
the common ancestor in each case, it is this table, together with the 
authorities upon which it purports to rest, which forms the basis of the 
appellant’s case. It places the plaintiff, Buddha Singh, as great-grand- 
father's grand-son, eighteenth in the order of succession, while the defen- 
dant, Lialtu Singh, as grandfather's great-grandson, stands only thirty- 
eighth. He is postponed, not merely to Buddna Singh, bub to such hypo- 
thetical heirs as grandfather's first cousins, as [67 8j well as to the practi- 
cally inconceivable heirs arrived at by ascending two generations higher 
still, who appear as numbers to 32 inclusive in Mr. Mandlik s table. 

As against this sohemo of inheritance, which 1 may refer to for con- 
venience sake as Mr. Mandlik’s, there have been laid before us two other 
schemes or theories, whiuh 1 propose to speak of as Mr. Harringtons 
and Mr. Sarvadhikan’s. The former was expounded by Mr. Harrington of 
the Sudder Dewani Adalab m the case of HuCctiepuUy Dutt Ika v. Hajun- 
der Narain Bae as long ago as 1839, vide 2 Moore's Indian Appeals, p. 133. 
It goes on the principle of exhausting the line of each ascendant down to 
the sixth person m direct male descent before baking another step m the 
upward line. As applied to the facts of the prosanb case, this principle 
would exhaust the lino of Sahib Sahai's grandfather, nob merely down as 
far as his great-grandson, the defendant Lialtu Singh, bub if necessary, 

three generations further, before seeking for an heir in the line of Sahib 
Sahai’s great-grandfather. The principle laid down by Mr. Sarvadbikari, 
and arrived at independently by Hr. Jolly in his “ History of Hindu Haw 
(at p. 212), lies botwoon those two. it would follow Mr. Mandlik’s plan 
in its general outline, bub would carry the descent m each case one step 
further, namely, to the great-grandson of the common ancestor concerned. 
Thus in the present case the line of Sahib’s grandfather would have to be 
carried down to that gentleman’s great-grandsons, and would thus reach 
the defendant Lalbu bmgh, before any attempt was made to search for 
other possible heirs by ascending to the line of the great-grandfather m 
order to reach the plaintiff Buddha Singh. 

The defendants of course stand to win this case if the court wiU 
accept either Mr. Sarvadbikari's or Mr. Harrington’s scheme of succes- 
sion, but their learned advocate was inclined to press the former upon 
our acceptance rather than the latter. For purposes of argument however 
I prefer to consider Mr. Harrington's first. I do noG propose to transcribe 
the ancient texts on which the argument turns, tne most important of 
them have been set forth in the judgment) of the lower court. The essen- 
tial point is the interpretation bo be placed on the fifth section of the second 
chapter of the Mibakshara. We must go back, however, to the beginning 
of the chapter in order bo remind ourselves that wo are dealing 
" the estate of one who departed from heaven leaving no male issue. 
[679] vide yajnyavalkya, chapter II, section V, 137, as quoted in th® 
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Mitakshara ibself. The word used here is “ aputrasyat*’ and it is ooznmon 
ground bbat as used in the particular place and in this particular ooutext, 
the word does not mean a man who has left no sons surviving him, but 
means at least a man who baa left no son, grandson or great-grandson in 
the male line. Mr. Harrington would take it broadly as meaning a man 
who has left no lineal descendants in the direct male line. The first four 
sections of the chapbor deal with the succession of the estate of such a 
man as far as the exhaustion of his father s line: we then come to the 
fifth section introduced by the words “ if there be nob even brother’s sons, 
gentiles share the estate.” Amongst these the ancient author proceeds 
to pub the paternal grandmother first and he diverges into a curious 
exposition of his reasons for so doing. He then explains the general 
distinction which ha draws between gentiles {^sapindas) and cognates 
(handhus) and finally returns to his table of succession at the fourth sub- 
division of the section. Thus, he says, on failure of the father’s line 
(.sanran), the succession goes to the paternal grandmother, the paternal 
grandfather, the uncles and their sons. The next sub-division gives the 
succession “ on failure of the paternal grandfather’s line ” to the paternal 
great-grandmother, the great-grandfather, his sons and their issue and 
provides further that this is the way in which the succession of 
gotraja saptndas is to bo reckoned “ up to the seventh degree.” After 
this we are to make a fresh start in search of kindred connected 
by libations of water, and the principle laid down appears to be that we 
are to resume the same process and carry it to the seventh degree beyond 
that already reached, ” or else as far as the limits of knowledge as to 
birth and name extend.” The great point in favour of Mr. Harring- 
ton s sobome of succession is that it avoids making a fresh start 
until the necessity tor so doing is clearly indicated by the ancient text 
ibself. It carries out one single and consistent process up to the dividing 
stage marked by the end of pi. 5, and it then proceeds to follow the direc- 
tions of pi 6 by carrying a precisely similar process six degrees further. It 
rests upon the contention that bho word ” son ” or " issue ” wherever they 
occur m this section must be interpreted in accordance with the 
general context, and must bo governed by the use of the word ” santcin ” 
L680] at the beginning of pi. 4 and pi. 5, as well as by the general 
direction to carry the entire process *' up bo the seventh degree. ” That 
there is authority for the use of the word ” sons ” in other parts of the 
Mitakshara so as to include at least the sons and grandsons of such sons 
is not denied; the contention for the appellants is that this use is only to 
be accepted where there are express words in the text ibself bo authorize 
such an interpretation. The argument in favour of Mr. Harrington’s 
scheme I would state as being that the interpretation of such words as 
” sons ” and *' issue ” should be governed in each case by the context as 
a whole, and that the context in bho present case is such as bo justify, if 
nob to necessitate, an interpretation which will carry the direct line of 
descent downwards to the limit of the ” seventh degree '* prescribed by 
pi. 5. I understand that Mr. Harrington, in order to give symmetry and 
completeness to his sohomo of inheritance, would propose formaily to 
place the lineal descendants of the propositus m the main line down bo 
the seventh degree (t.e., down to the great-grandson of the great-grandson) 
first in order, before ascending to the line of the father at all, and would 
similarly exhaust the line of the father down to the grandson* of a great 
grandson of a brother of the proposiJws before ascending bo the grand-father’s 
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line This has been made a matiber of serious objeobion againsb bhe entire 
6 scheme by Mr. Mandlik and obher Hindu cribios. They oonbend bhab 

on bhe ancient texts bheinselves there can be no doubb bhab the accent to 

ApfblijATB father’s line (I am passing over for purposes of argument the rights 

o£ the wife, the daughter, the daughter’s son and bhe mother) commences 
84 A- 863=10 as soon as bhe line of the propositus has been earned down to his greatt- 
A. UJ. 303 grandson. Moreover they lay particular stress on the position of the 
=161.0.529. grandmother, contending fand this is an argument used both against 

Mr. narringtOQ S scheme and agamsb bhab of Mr. Sarvadhikan) that it is 
quite clea/ from section V, pi. 2. of tho second chapter of the Mitakshara 

that paternal grandmother succeeds immediately after the J ® f 

These arguments are not without real weight, but I oonoeiye that there is 
much to be sai.l by way of rejoinder. One cannot deal with an 
text like that of tho Mitakshara precisely as one would with a “““wn 
Act of Parliament. 1 cannot feel that it is a conclusive argument 
[681] against a scheme of inheritance which is really intended to apply 
when one reaches the “golraja sapinefas.” after the 
father’s line, that it involves by analogy the assigning 
line of succession to such improbable heirs as the great-grandson, or the 
brother’s great-grandson of the propositus, such as does f seetn to be 
strictly warranted by the ancient text. The text relating to 
grandmother represents what the author of the Mitakshara fel* *0 be a 
difficulty, not to say an anomaly, about tho older scriptures on wh>ob ha 
was commenting. It is at least open to argument whether 
rendering of the original, the author s meaning should not ^a.^ken to be 
that the paternal grandmother can only come m ab best or 
hicbe^^t ” after bhe brother’s son. In any case bhe argument, bo some exteno 
at least, begs one of the most critical questions in issue, that is to ay. 

whether the expression "brother’s f “7- the 

include bhe descendants of the brother in tho direct male line either to the 

third or to the sixth degree. 

I now pass on to consider Mr. Sarvadhikari’s scheme. In order bo the 
duo appreciation of this it is nece-sary to go right back to the original 
text of Manu. which is the foundation of the lliudu law on the qaes‘'om 
I quote from Manu. III. 2l6. as translated by Mr. Cxhose at p. 66 of his 
book on Hindu law “ To the three ancestors water must be offered .to 

throe tho funeral cake (pinda) is given; the fourth (descendant) is tne 

giver of these (oblations) ; the fifth has no concern (with them). 
way in which this text has been understood and applied by subsequen 

oommentabors can best be understood if we start with a senes 

descendants in bhe direct male line in which out propositus occupies yuo 

middle place. He offers the mystic “ funeral cake " bo three 

bo his own father, paternal grandlathor and paternal greab-grandiatne , 

similarly ho has throe descendants who make the same offering to nimt 

namely, his son, his son's son and his great-grandson, the son of hie ^n 

^ou By the “ fifth " who has “no concern” is to be understood the nt® 

poi-'^ou in bho descending series reckoning the propositus 

6rs^, that is to say. the " fifth ” person would bo tho g’^®ab-grandson s • 

In the table at page 378 of Mr. Mandl-k’s book to which I have already 

referred we find as the ba«i« of bhe scheme of inheritance a °° jq 

seven [ 682 ] bub of thirteen, descondanbsand a'^oondants in the direco m 

line, with the propositus or “ deceased owner ” in the centre. J-" 
presumably because oi tho interpretation which all Hindu lawyers app 
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to have placed on the expression *' up to the seventh degree ” in the 
Mitatsbara, chapter II, section V, pi. 5. The series itself stands con- 
nected with the propositus nob only by the offering of water spoken of in . 

the text of Manu, but by the fact that the great-grandfather offers the 

funeral cake to his own great-grandfather, and the great-grandson receives ’ 

the same offering from his own great-grandson. The general principle has 8* 663= 

been laid down (vi3e Mayne's Hindu Law at page 777 of the VII edition) ^ _f* 

that “ so far as the issue of each ancestor are his sapindas, they are also ***^“ 62 ! 
the sopifi^Zas of the person with whom they are connooted through that 
ancestor.’* From these considerations Mr. Sarvadhikari deduces a theory 
of nearer and more remote sopitwias, according bo which the “ nearer ** 
line comes to an end in each case with the great-grandson of the propositus 
himself and of each male ancestor in the ascending line in turn • the 
search for more “ remote ” sapindas is then recommenced with the great- 
grandson’s son of the propositus himself and continued as already 
explained. The theory finds support from a passage from Visve<'vara 
referred to at page 382 of Mr. Mandlik’s book, which has evidently puzzled 
that learned author so much that he can only get away from it by 
suggesting some misreading in the manuscripts now available, a suggestion 
which later recearch has apparently quite failed to bear out The 
advantage of this scheme over Mr. Harrington’s is that it begins the accent 
in strict conformity with the letter of the ancient texts after the great- 
grandson of the propositus, and that it can quote more direct authority for 
under‘=tandiDg the word “ sons ” as including the sons and grandsons of 
such sons than is available in support of Mr. Harrington’s theory that 
the descendants of such sons to the sixth degree should be deemed bo be 
indicated. I do not say that this argument altogether meets, to my mind, 
the contention that Mr. Harrington’s scheme is based upon the general 
context of the section of the Mitakshara in question (cbayiter IT, section 
V) read and considered as a whole, but it is certainly not without weiohb 
As the matter presents itself to my mind, a very important question is 
whether [683] this scheme of Mr. Sarvadhikari’s is or is nob open, equally 
With Mr. Mandlik's, to an obiection which I have already suggested Does 
it or does it nob involve making a fre^h start at a point whero no fresh start 
is indicated by the text of the Mitakshara itself? As formulated, or at 
any rate as presented to us in argument, it seems to me, that it does I 
venture to throw out the suggestion, however, that this ol ieotion as ap- 
plied to Mr. Sarvadhikari’s scheme turns rather upon a question of ter- 
minology. "Would the learned Hindu lawyers who support this schema 
of inheritance be content to admit that the heirs arrived at by making a 

fresh start after the great-grandson of the great-grandfather’s great-grand- 
father come in under pi. 6 as “ kindred connected by libations of water?" 

If this be done, and if we interpret the words " to the seventh degree'" in 
pi. 5 as meaning" up to the ‘seventh degree in the ascending line of ancos 
tors." it seems to mo that wo arrive precisely at Mr. Sarvadhikari’s 
scheme or table of succeed, on upon a strict and consistent internrefatim^ 
of the tC5ct of the Mitakshara and subject only to the condition b'^at wa 
bring in the entire line of what Mr. Sarvadhikari calls the " remoh 
sapindas " hv virtue of pi. 6 and nob under pi. 5 of the text before us T 
leave it bo Hindu lawyers to say whether this suggestion is hopelasslv 
unacceptahlo hocauso doing too great violence to the accepted meaning of 
the term samndas, though I cannot refrain from remarking that hi? 
arguments before us seemed to disclose abundant instances of v^rJ?? 
usage, now stricter and now looser, in respect of this particular term ^ 
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I have now said enough feo have indioafeeS inoidentany the essenfiial 
hasi 9 of Mr. Mandlib’s theory and the line of argument upon which it is 
ba=ed. Tt involves a strict and litoral interpretation of the word “ sons ” 
or “ iq<iue ” wherever they occur in section V of chapter II of the Mitak* 
shara. Tt is as if we were to presuppose a second series of “ enumerated 
heirs ” given a preferential right amongst the sapinda^ themselves by 
virtue of the fact that they are specifically mentioned in the text 
it=e!f while the position of others is left to be deduced by inference 
and analofiv. These would be the paternal grandmother, the pater- 
nal grandfather, bis sons (“ the uncles ’*) and his grandsons ( their, 
i. c tv^e uncles* “ <=ons **) ; then the “ paternal great-grandmother, the 
[6841 great-grandfather, his sons and their issue ’*— the latter expression be- 
ing understood strictly as being the sons of such sons. Tbs Madras High 
Court, which is the one modern authority clearly on the side of Mr. 
Mandlik’s theory, ha*^ rone the full length of accepting the «=0 persons as 
"enumerated heir,*’ in the same sen^e apparently in which that expression 
is u'^ed ekewhero of the "compact series of heirs from the father to the 
nephew ’’ *^pokeD of in the Mitak'^hara. cb. It. sec. V, pi. 2— uiJfi Ohinr^- 
somi Pillai v. Kunju Pillni (1). It matters not for the purpose of this 
particular case that the "enumeration* ’ strictly called ceases with the line 
of the grnat-grandfather. and that Mr. Mandlik himself has to continue 
bis table of inheritance from this point by way of inference and deduction. 
The fact remains that a son of a great grandfather's son is specifically 
mentioned in pi. 5. while the place in the line of succession of a grand- 
father’s great-grandson mu'it be determined by analogy upon one or other 
of the theories before us. If this specific mention is to be accepted as deci- 
sive, in «pite of anv other argument^ in favonr of Mr Sarvadhikari’s scheme 
or of Mr. TTarrington’'^. there is undoubtedly an end of the matter, and 
the decision of the court below on the issue of law involved must be 

roversrd. . . . , f • t.u^ 

I ra«s on now to con«ider the competing theories before us in tne 

light of aiitboritv. It was very stongly urged upon us in the final argument 
addresced to the Court on behalf of the appellants that we should by no 
meanc ba=e onr decision upon anv intorpretatiou which we might ourselves 
feel disposed to put upon the text of the Mitdkshara. even afer considering 
that text in the light of opinions expressed by tbo most eminent modern 
commentator^, or in view of analogies drawn from published decisions ot 
Hncli^b courts We are a'^ked to deride simply what is the interpretation 
put upon tbo text of the Mitaksbara bv those ancient commentators who 
are tbo accepted authorities upon that school of law as prevailing in these 
provinces I wi^b to make it clear that 1 fully appreciate the force of this 
argument Had the verv learned and able advocate for the appellants 
cucceeded in satisfying me that there was a clear and unmistakable con- 
census of opinion amongst such commentators upon the particular point in 
icene I should undouVitodlv have felt it my duty to accept this consideration 
[6851 as decisive. Mv learned colleague is hotter qualified than I am to 
annrooiatP tbo precise force of this argument as it was developed in detail, 
and if it failed to convince him I o^n feel no scruples on the point mysen. 
Tt coomed to me that neither clear unanimity nor unmistakable 
of decision in respect of tho particular point before us on the part ot tne 
ftiithorities cited was made out. In some cases the oominentanes 
simply reproduced the text of ^ Mitak^ara^ with little or no varia^n 

“■ ( 1 ) 1. Ij. R. 35 Mad. 162. 
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and nothing in the way of comment that bad any bearing upon the issue 

we are considering. It did not appear to me that more than one Judy 6. 

authority, the Madana Parijata ” (S. Sitarama Sastri's translation) 

expressed itself with anything approaching certainty in favour of 
Mr. Mandlik's view. Nowhere did X find anything like a complete examina- 
tion of the entire section of the Mitakshara with a view to deducting 3 « a 663=10 
therefrom a definite and unambiguous scheme of succession amongst the A L. J. 303 
gentiles. I cannot accede to the view that the Question before us is 1«C, 529* 
concluded by a clear consensus of opinion amongst the most ancient 
authorities of the Mitakshara school. 

There is no reported decision of their Lordships of the Privy Council 
which can be regarded as turning upon or finally determining this parti- 
cular point. It is to be noticed, however, that what I have spoken of as 
Mr. Harrington’s scheme was formulated in a case which went up to their 
Lordships, and it is scarcely putting the matter boo strongly bo say that it 
received their tacit endorsement. Indeed in a subsequent case Bhyah Ram 
Singh y. BkyahUgur S,nQh (1), though here again the actual point for 
decision was different. Their Lordships seem to have expressed approval 
of the position that Mr. Harrington's views had received a general endorse- 
ment from their authority. The Madras High Court has been on the 
side of the appellants. The recent case which I have already quoted 
refers back to an older decision of the same Court in Suraya Bhrtkta v 
Lakskminarasamma (2), where Mr. Harrington’s opinions in Rutcheputty 
DuU Iha V. Rajunder Narain Rae (3) are treated as obiter dicta, 
which in a strict sense they undoubtedly were, and a clear finding is 
given in favour of the succession of a paternal uncle’s son before a 
[686] brother’s grandson. This, however, is precisely and definitely con- 
trary bo the decision of two Judges of this Court in the case relied upon 
by the court below, Kalian Rai v. Ram Chandar (»), and we are bound at 

least to give the deowion of our own Court the greater weight It was 

contended before us that this decision does not purport to proceed upon 
the definite adoption of any one principle or scheme of sucoession and that 

bhelearned Judges responsible for the same were careful to limit them 
selves to the particular issue before them. I think it is true that they 
refrained from saying that in their view the brother’s grandson must neces- 
sarily come in under section IV of chapter II of the Mitakshara. but con- 
tented themselves with holding that under section V ho would be a nearer 
heir than the uncle's son, assuming both to bake only as “ gentiles ” under 
that section. I think it would perhaps be open to us to say that we are 
not necessarily bound bo carry the principle affirmed in Kalian Rai v 
Bam CAanrfar a step further into the next generation in the ascending 
line, but I do not see any possible line of reasoniog upon which we could 

appellants m the present case which would not involve a find- 
ing that v. Bam CAanrfa- was wrongly decided. Finally I 

may note that the Bombay High Court is almost as clearlv against the Bn 
pellants as the Madras High Court is in their favour. In the recent 
of Knsh>bai Oanesh v. Sitabai Raghunath Skivram (ft) much of the older 
case-law on the subject is reviewed, and the great authority of Mr 
Tedang is quoted for the proposition that-“The in^ta^e 
first in the line (the word ID the original is santana ^ 

tion’) of the paternal grandfat her, then in Jefault of any one In that^rne 

(3) (1839) 2 Moo. I. A. p. 133. ^ ^ 562. 
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JULT 6. father, and so forth.” Vide Rachava v, Kalingapa (1) I come therefore to 
— - the conclusion of the whole matcer upon a general review of arguments and 
AFPBiiiiATB authorities. It is perhaps difficult for an English Judge to clear his mind 

altogether of soma antecedent prejudice in favour of Mr. Harrington's 
84 A. 663=10 scheme. The English law is clear that in any question of inheritance 
A- L. J. 303= through males the remoter ancestor and his descendants are excluded 
16 1. C. 829. by tbe nearer ancestor or by his desoendents how low soever. One 

[687] learned author. Mr. Golap Chandar Sirkar Shastri (vide p. 219 of 
his work in the IVth edition), in adversely criticizing the decision of this 
Court in Kalian Bat v. Ram Chandar, has been somewhat severe upon 
our Judges for having (as he seems to suggest) allowed themselves to be 
influenced by English rather than Hindu ideas of propinquity in relation- 
ship. His remarks suggested to my mind the putting of the question actual- 
ly before us to the test of personal experience My "grandfather’s greab- 
grand'^on” sounds a somewhat formidable person when you put him to me 
in that way ; bub coming to disentangle him, I find that I know him well. 
He is the son of my first cousin, a member of a family which I know well, 
a lad for whom I feel much natural affection. As for my great-grandfather s 
grandsons, the sons of my grandfather’s brothers, I frankly do not know 
whether or not any such persons now walk this earth. Is the idea of pro- 
pinquity involved in the Hindu text that ‘ to the nearest sapinda the 
inheritance next belongs.*’ really different when you come to relations so 
far removed in degree, from that upon which the English rule of inherit- 
ance IS based, and which 1 find to be strikingly illustrated by the case of 

my own family V I take leave to doubt it. *■ -cr 

Of the schemes of inheritance which we have discussed Mr. Har- 
rington’s seems to mo the simplecb and most consistent. I do not believe 
that it doe= any real violence to the ancient text upon which it is based, 
and it seems to me to have behind it a weight of modern authority beyond 
that which can be claimed for the other two. On the other hand, 
Mr. Sarvadbikari’s scheme attracts me by the suggestion that it is m closer 
conformity with essentially Hindu ideas, as going back for its basis bo the 
most ancient authority upon which the Hindu law on the subjeob is 
based Subject to the considerations which I have suggested when disouss- 
in^ it. I think it may claim equally with Mr. Plarrington s to satisfy the 
requirements of section V, chapter 11 of the Mitakshara read as a whole 
If the cuggesbiou which I have ventured to make regarding it is con^idmed 

by Hindu lawyers of the modern ^ ^0 

Mr Saivadldkari's -cbeme— regarded merely as a system deduoed from the 
text of the Mitak-baia to Mr. Harrington’''; otherwise I think it open to an 
ohifction which would throw baek my preference to the ohler system pro- 
pounded by the Engiiih .Tudge. I would unhecitatingly [b88] prefer either 
of these schemes to Mr. Mandlik's. With all respect to the learned au- 
thors and Judges who aeoept this last, I would say that g.. 

unon a pedantically literal interpretation of the words sons and '5=“® 
which iLt variance with the context of the section read as a whole, and 
that its logical development does violence to the great principle that t 
the nearest sapinda the inheritance next belongs." 

I would therefore dismiss this appeal with costs. 

By the Court : — ^The appeal is dismissed with costs. 

— Appeal dismissed. 


ll) (1892) I. li. R. 16 Bom. 716. 
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33 A. 1 (=10 A. L. J. 388=17 I. C. 574=13 Cr. L. J. 832). 

[1] EEVISIONAL CBIMINAL. 

Before Mr, Justice Tudball, 

Emperor v. Haegobind.* 

[Isb August, 1912.] 

Act No in oj 1867 [Public Gambling Act), sections 3 and i~Presumption~Warrant 
noi tn accordance with provisioyis o/ Act. rr u-rrunL 

Hdd that a warrant aathnriziDg tho soaroh o( any house which the police 
offioec to whom .t has .ssued m.ght think proper to search was net a legal wa“ 
rant witbm the provisions of the Pablio Gambling Aot, 1867. ^ 

[Ref. 35 All. 575; Kel, 73 I. C. 521=21 Cr. L. J. 633 ] 

One Hargobind was convicted by a Magistrate of the 6rst class under 
sections 3 and 4 of the Public Gambling Act, 1867 and fined Rs 30 
Against this conviction and sentence Hargobind applied in revision to the = 
High Court. On this application two pleas were raised. The first was 
that the warrant under which the alleged public gaming house was egaroh 
ed was entirely illegal, the warrant being a general warrant authorizing the 
search of any house which the poiice officer to whom it was issued might 
think fit to search. The second ground was that the evidence was legally 
insufficient to warrant the conclusion that the house searched was used 
as a common gaming house. 

Mr. A. P. Duhet for the applicant. 

The Assistant Government Advocate (Mr. B. Malcomson), for the 
Crown, 

Tudball, J. The applicant in this ease has been convicted 

Ds ^ Aot and has been hned 

Rs. 30. The two points taken before me are : — (1) That the seareh 

entirely illegal, and ^2) that it is not proved 
that the house in question is a gaming house. In regard to the first point 
after ezam.nmg the warrant I find it was issued apparently for the search 
of any house which the police officer to whom the warrant was issued 
might think proper to search. There can be little doubt that the warrant 
was entirely illegal and any search under it was not such as was contem 
plated by the Act. The result of this illegal search, however, is mereTy 

roi ’ 4 . no presumption whatsoever can be drawn in aocordance with the 
[2] Act such as is allowed by the terms thereof to be drawn in the ease 

1 '^'^ere is evidence on the record to establish 
that the house was a gaming house and that the present applicant was usin« 

It as such for his own profit, tho legality of the conviction oannnt h! 

questioned. Tho evidence on the record is to tho effect that the ho„“o h! 

question belongs to one Mohan Kalwar. It was empty and unoocLie,l 

This is to be gathered from the avidenoe of Bindeshri, one ot^hedefenfo 

witn esses. The prosecution evidence sho-ws that Zakir and Hargobind, the 

• Criminal Revision No. 49^ Of 1912 from an order of G O AliTn 
first olasa of Mirzaput, dated the 18th of January, 1912. Wagiatrate, 
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present applicant, with or without the permission of the owner, were as 
a matter of fact using a room in this building for the purpose of gaming 

and that they were taking a portion of the winning s from the winners. 
The evidence is to the effect that when the police arrived gaming was 
going on. Sixteen cowries were found on the ground. There was also a 
carpet on the ground. Candles and &chirag were alight. A piece of chalk 
and a certain amount of cash was also recovered. But it is impossible 
to follow the train of thought in the Magistrate’s mind when be said 
that tho piece of chalk in the present case was an instrument of gam- 
ing. for there is nothing on the record to show that it was used for that 
purpose. It is urged that cowries are not instruments of gaming per ae, 
and unless and until there is evidence to show that they were used as 
instruments of gaming, the court has no right to hold liba^they were such 
instruments. The evidence for the prosecution is to the effect that gaming 
was going on and that sixteen cowries were on the ground. Solaht is ^ 
game which is played with sixtjen cowries and is a very common game in 
this country for the purpose of gambling, though it would have been 
better if the Magistrate had made the point perfectly clear by examina- 
tion of witnesses. Still, the circumstances of the case place it beyond 
doubt that the game which was being played was a game of soJafct. o 
which cowries are used as instruments of gaming. 

fore, the evidence on the record is sufficient to enable the Court 

that the applicant was using the house in question as a gaming house, 

deriving prohb therefrom, and that the cowries wore instruments of gaming 

and were being used as such. In these oiroumstanoes I do not deem it 

necessary to interfere at all in this case. The application is dismissed. 

Apphcatton dism,%sst<i‘ 


35 A. 3 (=10 A. L. J. 300=18 I. 0. 406.) 

[3] APPEtiliATE CIVIL. 

Before Sir Eenry Richards, Knig ht, Chief Justice, and Mr. Justice Banerjt. 

Pabbati (Plaintiff) v. Bau Nath Pathak 
and another (Defendants).* 

[3rd August, 1912.] 

Qifi Begistration—Oousent of donor to registration of deed of gif t of trnmovahle pro 

perty not essential to vahdity of gift. 

JS:‘i^.:?rco:oro tJ aoaor. Banuiminka Ayyan v. 

Gopa/a Ayt/an (1) aiaaonted from , ^ i 

[Not fol. 28 I 0. 271=23 M. I., J. 878; Fol. 10 Mad. 201=38 . O. 70,.] 

This was a suit tor oancellatiou ot a dead of gift of immovable pro- 
THIS nlaintitf The olaim was based upon undue mflu 

party execute! by the P^aml H were found against the plaintiff by the 

^““^““vfJor aAd the suit ^ The plaintiff appealed to the 

Xh Oourt where it was argued that the gift was not complete without 
^ ^^ 4 - i- nn’ and further that registration was not valid unless procured o 

registration ana further g registration had been oh- 

UiLed was argued t hat the gift wa s stiUmoomp^ 

•Xppe»l No. 38 of 1912, uodor seotiou 10 of the Lottera Patent 

U) (1896) I. li. B. 19 Mad. 483. 
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and nob binding on bhe donor. The appeal was heard by a Bench oonsisfe- 
ing o{ KarAMAT Hcsain and Chamier, JJ., who differed, the former 
holding bhab there was no valid and complete gift, the latter that the fact 
of registration being obtained against the will o{ plaintiff donor was nob 
sufficient to invalidate the transaction. The decree accordingly (ollowed 
the judgment of ChaMIER, J. Against this judgment the plaintiff appeal- 
ed under section 10 of the liebbers Patent. 

Mr. M, L. Agarwala, for the appellant. 

The Hon’ble Nawab Muhmmad Abdul Majid, for the respondents. 

RiohARDS. G. J., and BaNERJI, J.; — This appeal arises out of a suit 
in which the plaintiff sought to set aside a deed ol gift executed by her. 
She based her claim upon undue influence and fraud. The courts below, 
however, have found against her upon these grounds. It was contended, 
however, on her behaU bhab the deed was nob registered at her instance or 
with her consent, and that registration [4] was brought about compulsorily. 
The sole question bo decide, therefore, is whether or not it is necessary 
in order tiiab there should be a valid gift of immoveable property not only 
that the instrument should bo duly executed and attested in the manner 
provided by section 123 of the Transfer of Property Act, bub also that 
the registration should be either at the instance of or at least with the 
consent of the donor. The section merely provides bhab the gift should 
be effected by an instrument executed by the donor, attested by two 
witnesses and registered. In our opinion a document registered in ac- 
cordance with the provisions of the Registration Act is a reg stered 
instrument, and if the document is in fact duly registered in accordance 
with those provisions tlio gift is complete and valid. The law does 
not require bhab the registration should be at the instance of or with 
the consent of the donor. The appellant relies upon the ca«e of Rama- 
mirtha Agycin v. Gopala Avvan{l). It is true bhab the learned Judges in 
that ca ‘^0 held that it was nece=sary that the document should be register- 
ed with the consent of bVio donor. They say ; — “ We are further of opini- 
on that a deed of gift being a voluntary transfer remains nuium pactum 
until the donor has done all bhab is neoescary to make it legally complete.” 
We do not quite understand what the learned .Tudgos meant by paying that 
” the transfer remamed nudum pacium until the donor bad done all that 
was necessary to make it legally complete.” The tran-aebion remained 
nudum pactum even after registration, that is to say. there was no con- 
sideration for it. lb was a voluntary tran'^^fer. It must be remembered 
too that at the time this cuit was insb tuted nothing remained for the 
donor to do. She bad executed the deed in the presence of two witnesses 
and the donee bad had the document regi'^tered in accordance with the 
provisions of the Regi^^bration Act. Of course, if the plaintiff could have 
proved that she was induced to execute the deed by fraud or undue influ- 
ence, this would be a good ground for setting the dooumenb aside quite ir- 
respective of whether it v.a^- regi- bored or unregi'^bt red. In our opinion 

the judgment of our learned brobhor ChamIER was ooneob. We dismiss 
the appeal with costs. 

Appeal dismissed. 


U) 11896) I. li. B. 19 Mad. 433. 
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[6] MISCEIiLANEODS CRIMINAL. 

Before Mr. Justice Muhammad Bafiq. 

Empekor V, R<\m Kishan Las.* 

[5bh Augusfi, 1912.] 

Crtminnl Procedure Code, section 52^-»TransJer“^Natur6 of grotinds toarranting a trant' 
fer outside the diBlrict. 

\Yhot6 the Magistrate of a distciot refasal to grant au interview to and oau- 
oelled the arms licence of a person who was uuder trial for various offences 
before the Joint M^igistrate, it was held that these were suffioient reasons for 
transferring the oases against him out of the district, there being also grounds 
for granting a transfer from the court of the Joint Magistrate. Fareand Alt v. 
Hanuman Frasad (1^ followed. 

[Dlat; 1-2 A. Xj. 3. 33= 21 I, O. 908=14 Or. D. J. 666; Ref: 81 I. 0. 126=25 Or. ti. J. 
638; 83 1. C. 723=26 Or. L. J. 163; 81 I. 0. 78 =5 P. D. T. 63=25 Or. L. J 690* 
Fol: 8L 1. 0. 58=25 Or. L. J. 570; Ref: 84 I. 0. 441 ] 

OvVE Kam Kiobau a mabanb of Akhara Ram Bagh in fche K'trwi 
sub-division, stood charged with various offeueas before the Joint Magis- 
trate of Banda Bam Kishan Das applied to the High Court (or fche trans- 
fer of the cases pending against him for reasons which will be found set 
forth at length in the judgment of the Court. He further asked that the 
cases might be transferred outside the di'^triob of Banda altogether, and his 
grounds for this prayer wore two— (1) because the District Magistrate had, 
whilst fche oases against him were pending in the Joint Magistrate’s court, 
refused fco grant him a personal interview, and (2) because the District 
Magistrate bad cancelled his licence for arms. 

Babu Satina Chandra Mukcffi, for fche applicant. 

The Government Advocate (Mr. A. E. Byvc'i), for fche Crown. 

R.iFIQ, T. : — The applicant, Mubanfc Ram Kishan Das of Akhara Ram 
Bagii, sub-divi'^ion Karwi, has filed three applications in fchis Court under 
section 526 of fche Code of Criminal Procedure, with regard fco three cri- 
minal cases pending against him in fche court of the Joint Magistrate of 
Karwi, praying that those case' be transferred fco some other court outsido 
the di^t.rtcfc of B^kuda on fche allegation that the di^^triot authorities are 
prejudiced against him The mahanfc stands charged with fche offences of 
rash at.d neghgenb driv.ng, onticing away of a marnel woman with crimi- 
nal intent and committing riofc in the course of the abduction of the 
woman. The allegafctous on which fche fcrans/er is soughfc are, to put 
thf tn briifly: — (1) tbab on the 5fch of June, 1912, the Joint Magistrate 
at fir-t rotu ed to see the applicant, and when on the latter’s repeated 
[6] request an interview was allowed, the Joint ^Tagi'^trato told him that 
the applicant was a and ordered him to go away ; (2) that the 

Joint Magi-brale bad sanctioned the prosecution of the applicant for rash 
and negligent driving ; (3) that the Joint Magistrate received information 
of the alKged abduction at his bungalow in the middle of the night of the 
27th of June, l'Jl2, and went at once to the Railway station and issued 
orders to the police fco make inquiry ; (4) that the District Magistrate of 
Banda cancolltd the applicant’s license for arms and declined fco see him 
when he called to pay his respects on the 8th of July, 1912. No explanation 
appears fco have been submitted by the Joint or the District Magistrate in 

• CrimiDal MiacoUancous No. 135 of 1919. 

(D (1896) I. D. R. 19 All. 64. 
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reply to the allegation? of the applicant. The learned G-overnment Advo- 
cate appears to oppose the applications for transfer. He says that*he does 
not oppose the transfer from the court of Mr. Muir, the rloint Magistrate, 
not because the aUegabions male against him are true, but because the de- 
fence might possibly cal! him as a witness in the abduction case. Tn the 
case of transfer from the District Magistrate’s court he opposes it strenu- 
ously on the ground that no case has been made out for imputing prejudice 
to the District Magistrate. For the applicant it is contended that what 
the court has to consider on an application for transfer is “ not merely the 
question whether there has been a real bias in the mind of the presiding 
Magistrate against the accused but also the further question whether 
incidents may not have happened which, though they may be susceptible 
of explanation and may have happened without any real bias in the mind 
of the Magistrate, are nevertheless such as are* calculated to ornate Id the 
mind of the accused a reasonable apprehension that be may not have . fair 
and impartial trial.” The withdrawal of the applicant’s licence for arms 
and the Magistrate’s refusal to see the applicant before he was found 
guilty by a court of law are circumstances, it is said, which are calculated 
to create iu the mind of the applicant a reasonable apprehension 
that he may not have a fair and impartial trial. In support of his conten- 
tion the learned counsel for the applicant relies on a case of this Court, 
namely, Farza^id Alt v. Banuman Prasad (1). The learned Government 
Advocate replies that the cancellation of the licence for arms is a matter 
purely discretionary with the Magistrate and his refusal to see a man who 
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[73 is standing his trial in a criminal court is not improper, and that 
neither circumstance implies a prejudice in the mind of the Magistrate, 
nor can it be said to create a reasonable apprehension in the mind of an 
ordinary man that ho would not have a fair and impartial trial at the 
hands of the Magistrate. Moreover, it is ^aid that the case of Farzand 
Ali V. Uaniiman Prasad has nob, as a rule, been followed in this Court. 
The correctness of the order of the Macistrate cancelling the Urenoe for 
arms, or the propriety of his conduct in refusing an interview bo the ap- 
plicant. is nob and could nob be in question in the present apnlication. Nor 
is it contended by the learned counsel for the applicant that the District 
Magistrate, is, as a matter of fact, prejudiced against the applicant. What 
is advanced for the applicant and has to bo considered is whether the said 
two oircum'^banoos would create in the mind of the applicant a reasonable 
apprehension of not getting a fair and impartial trial in the court of the 
District Magistrate. The position of an accused person is always one of great 
anxiety and suspense, and incidents, though susceptblo of explanation and 
which would perhaps pass unnoticed but for the trial he is undergoing, 
alarm him and lead him to think thathis guilt is already believed and that 
his conviction is a foregone conclusion. It is ouite possible that «=uoh an 
impression has been produced in the mind of the applicant by the cir- 
cumstances referred to above as they very likely led him to infer that the 
District Magistrate was displeased with him. It would, therefore, he ad- 
visable to grant the applicant’s request for transfer. The suggestion that 
the principle enunciated in the case of Farzand AH v. Banuman Prasad 
has nob been followed in this Court has no force, as I find on similar con- 
siderations transfers wore allowed in the following cacos. namely, Krishna 
Bath Tewari v. Ki nrj-Fmppror (2), In ayai Alt Khan v. Kina-Emperor (3) 


(l)ni89fi) I. 19 All. . (3) Dooided 

I (2) Decided oq the 23rd of March, 1010. ' ^ 1910. 


on the 18tb of October, 


8 V— 129 
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pd Muhammad Fazhullah v. King-Emperor (1). I fthink ib is expodienb 
in bhe ends of jusbioe bhab the three oases pending against bhe applioant in 
the ooutfa of the Joint Magistrate of Karwi should be transferred to another 
disbriob. I am told that Allahabad is as far from Manikpur, where most of 
the witnesses live, as Banda is. and that it would be convenient to both 
parties [8] to have the ease tried in Allahabad. I order bhab bhe three 
oases, against the applicant, be transferred from the oourb of the Joint 
Magistrate of Karwi to that of the District Magistrate of Allahabad, who 
will either try the oases himself or send them for trial to some other 
Magistrate subordinate to him competent to try them. 


Applieaiion allowed. 


85 A. B <3=17 I, 0. 573=10 A. L. J. 861=18 Cr. L. J. 829.) 

EEVISIONAL CKIMINAIj. 

Before Mr. Justice Muhammad Bafiq. 

Emperor v. Debi Prasad.* 

[I3th August, 1912.] 

Criminal Procedure Code t sectiona 4 and 195 {!)—*' Complaint" — Information of the 
tuppoaed commisaion of an offence communicated by the District Judge to the District 
Magistrate toiih a view to the latter taking action a$ a magiatraie, 

A Munsif, beipg of opinion that a dooament filed in a ease before him had 
been tampered with, oommunioated bis suspioions to the Distiiot Judge, who 
thereupon wrote to the Distriot Magistrate, requesting him to take action in 
the matter. Held that the letter of the Distriot Judge to the District Magis- 
trate amounted to a complaint within the meaning of section 195 (c) of the 
Oode of Criminal Froaedure. Emperor v. Sarup (2) followed. 

In this case the Munsif of Havali, Bareilly, coming to the conclusion 
that a document hied in a case before him had been tampered with, com- 
munioated bis views on the subject to bhe Disbriob Judge. The Disbriob 
Judge thereupon wrote to the District Magistrate requesting him bo take 
action in the matter, and the Disbriob Magistrate initiated proceedings 
against the person concerned and made the case over to the Joint Magis- 
trate. An application for revision of the Distriot Magistrate’s order and 
to set aside the proceedings pending against the applioant was accordingly 
preferred to the High Court on the ground that there existed no legal 
foundation for the exercise of his jurisdiction by bhe Joint Magistrate. 

Mr. Nihal Chand, for the applicant. 

The Government Advocate (Mr. A. E. 'Byves)^ for the Grown. 

Bafiq, J. — It appears that in a ease pending in the court of bhe Munsif 
of Havali in the district of Bareilly a document was tampered with. 
The learned Munsif reported to bhe District Judge about the tamper- 
ing with bhe document. The latter wrote to bhe District Magistrate to 
bake action in the matter. The case was made over ho bhe Joint Magistrate 
of the District for trial. The [9] applicant, who is one of the accused in the 
case, has Bled this petition, under section 439 of the Code of Criminal Pro- 
cedure, for revision of bhe proceedings pending in the court of the Joint 
Magistrate. It is contended on his behalf that the Joint Magistrate has no 
jurisdiction bo try the applicant and the other accused inasmuch as no com- 
plaint according to law has ever been filed. It is argued that bhe letter o f 

*OrimiDal Rovision No. 530 of 1912. 

(1) Decided od the let of April, 1912. (2) (1904) I. U R. 26 All. 514. 
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the District Judge to the District Magistrate, in the absence of any pro- 1913 
oeedings under section 476 of the Code of Criminal Procedure, does not AUG. it. 
fall within the dehnition of a complaint, and that section 195, sub-sec- — 
eotiOQ (1), of the Code of Criminal Procedure has no application. In 
support of this contention the learned counsel has oited;Xn the matter of the 
petition of Mathura Das (1) and In re Lakshmidas Lalji {^). A later 80 A. 8^17 
decision of this Court, viz., Emperor v. Sundar Sarup (3), covers the pre- ^ 0.578=10 
sent case. The application is therefore rejected. ^18^6?’ hV' 

Application rejected. 629» 


35 A, 9 (=17 I. C. 672=10 a; U J. 403). 

APPELLATE CIVIL. 

Before Mr. Justice Sir Henry Griffin and Mr. Justice Chamier. 


Hirdby Narain and another (Opposite parties) v, Mbs. M. J. 

POWEDL AND ANOTHER (Objectors).* 

[30th October, 1912.] 

A4t No. I of I89i {Land Acquiiition Act), section ^O^Compen^aiion^Mode of appor~ 
Honing amount allotted as compensattoyi between different interests. 

Where land whtoh id taken up under the Land Acquisition Aot belongs to 
two or more persons the nature of whose interest therein difiers, the oompensa* 
tion allotted therefor must be apportioned aooording to the value of the interest 
of each person having rights therein so far as suoh value can be asoectained. 

This was an appeal from an order or decree of the District Judge of 
Saharanpur, made on a reference under section 30 of the Land Acquisi- 
tion Act, 1894, apportioning the compensation payable in respect of 
certain land in which both were interested between the appellants and 
respondent : — 

The facts out of which the appeal arose are set forth in the following 
order of remand. — 


Dr. Tej Bahadur Sapru, for the appellants. 

Mr. A. E. Byves and Mr. Nihal Chand, for the respondents. 

[10] Karamat Husain and Chamier, JJ.:— This is an appeal 
against an order or decree of the District Judge of Saharanpur, awarding 
to the appellants 12/40 and to the respondent Mrs. Powell 28/40 of the sum 
of Es. 7,768-8-0, awarded by the Superintendent of Debra Dun as com- 
pensation for certain land taken up under the Land Acquisition Act for 
public purposes. It is not now disputed that Rs. 7,768-8-0 represent the 
fair value of the property taken up, and the only question for decision now 
is how this sum should be divided between the appellants and the res- 
pondent Mrs. Powell. The Superintendent proposed to award to the 
appellants the whole of the above sum except Rs. 144 which he consider- 
ed to be the value of Mrs. Powell’s interests in the land. She objected to 
this, and the Superintendent referred the matter to the District Judge 
Mrs. Powell’s case was that she was virtually the zamindar of the land 
and that the appellants were only nominally zamindars and were entitled 
at best to compensation calculated on the amount of rent paid to them 


• First Appeal No. 851 of 1910, from a decree of B. 0. E. Leggat. Di 9 t^io^ 
of Sabaranpur, dated the I4th of July, lUlO. ^ ''“^80 

(3) (1904) I. L. R. 26 All. 514, 


(1) (1892) I.L. B. 16 All. 80. 

(2) (1907) I. L. B. 32 Bom 184. 
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The renta was Ks. 12 per annum, and her suggestion was that the zamin- 
dars should be awarded Bs. 14^ only. The referenoe by the Superintendent 
was made to the District Judge early in 1910. A date was hxed for the 
hearing of the case in June 1910, and it was decided that the 
case should be taken up at Debra Dun. On some day in June, 
the exact date is not clear, it seems to have occurred to some 
one that the appellants were interested in the case, as of course they 
were, and on June, the X3th, notice was issued to the appellant, 
Hirde Naraln, that the case would be taken up on the following day. 
Motica was served upon Hirde Narain on the 13th of June, at 9 p.m. 
He appeared before the court on the following day, and, as the Judge 
observes, very reasonably asked for time. On that day two witnesses 
only were examined for Mrs. Powell and the case was adjourned to June 
22nd. It was taken up on June 25tu. Witnesses were examined on that 
day and on the 26th, one witness only being produced by Hirde Narain. 
Here we may mention that although Mabaraj Narain seems to have 
a share in the property, no notice was issued to him. But this is not 
made a ground of complaint here, and for present purposes Mabaraj Narain 
may be disregarded. The object of Mrs. Powell seems to have been to 
prove that occupancy tenants, like borself, were entitled to build upon their 
land, also to transfer it to whomsoever [ll] they pleased. An extract 
from the wajib-ul-aiz of the village was put in, and several witnesses were 
called and questioned as to the rights of occupancy tenants in the village 
in question and in the adjoining villages. It is unnecessary for us to 
examine this evidence in detail. The wajib-ul-arz does not lay down that 
occupancy tenants can transfer their rights. It says only that certain 
kashtkars can build houses without the permission of the landlord. The 
oral evidence on the point is quite worthless. The District Judge bas 
arrived at the conclusion, as we understand his judgment, that occupancy 
tenants in the suburbs of the town of Dobra Dun which include the 
village in question are practically sub-proprietors who are entitled to 
transler their rights and need only pay a quit rent to the zamindars. In 
arriving at this oonclusion he mado use of some remarks made by 
Mr. Dampier in a rent rate report for the Debra suburban circle. It is not 
contended here that these remarks are admissible in evidence. They ought 
to have been excluded, and, oven if they are admitted, we consider that 
they are not sufficient to show that Mrs. Powell is entitled to transfer her 
rights lu the land, bhe is recorded, or rather the person through whom she 
claims, is recorded, as occupancy tenant ot the laud. According to the present 
law she is not entitled to tiansler her rights. Mo issues were fixed in 
the case. The point which the District Judge had to decide was hoW the 
sum awarded by the Collector as compensation for the land was to be 
divided between the claimants, and a detinito issue should have been 
struck on this question. The sum awarded by the Collector should be 
apportioned between the appellants and Mrs. Powell in proportion to 
their interests in the land. On the one hand wo have the zamindars 
entitled to receive Bs. per annum as rent ; on the other band we have 
Mrs. Powell, an occupancy tenant ol the land, receiving according to the 
evidence Bs. 40 from her sub-tenants. so that at first sight it would 
appear that tho respootivo values of the interest of the zamindars and 
Mrs. Powell are in tho proportiou of 12 to 28. and it is in this propor- 
tion that the sum awarded by the Collector has been divided between 
them by the District Judge. Tho appellants take objection to this on the 
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ground thati the learned Judge has not taken into consideration the 
fact that whereas the rents received by Mrs. Powell were hxed quite 
recently, the rent payable by Mrs. Powell to the appellants was 
[123 hxed as long ago as 1890. They point out that a land-holder may sue 
an ucoupanoy tenant for enhancement of the rent on the ground stated in 
section 43 of the Tenancy Act, and they contend that inquiry should be 
made as to whether Mrs. Powell was not at the date of the acquisition of 
the land paying rent at a rate below the prevailing rate paid by occupancy 
tenants for lands of similar quality and with similar advantages, and also 
that there has been a rise in the average local prices of staple food crops 
during the currency of the present rent. Owing to the fact that no issue 
was struck in this case the necessity for making a proper inquiry into 
the respective values of the interests of the parties has been overlooked. It 
has been held in more than one case in the Calcutta High Court that 
where a sum is to be apportioned between a land-holder and a subordinate 
tenure- holder, the respective values of the interests of the two should be 
ascertained, and, if possible, something should be awarded to the land* 
bolder on account cf the possibility that he may be able to have the rent 
of the subordinate tenure-holder enhanced. Mutatis mutandis what 
was said lu those cases applies to the present case. If it can be shown 
that the land-holder wae at the time of the acquisition of the laud 
entitled to have the rent enhanced, there would be no diihculby in 
ascertaining to what extent the rent might have been enhanced had the 
land not been acquired by the Government. There is some evidence that 
the land-holder took steps to have the rent enhanced, but abandoned them. 
Considering that notice of the case was given at the last moment to the 
appellant, and considering that no attempt has been made to ascertain the 
respective values of the interests of the parties in the land, we think that 
a further inquiry should bo held. Under order XLl, rule 25, we remit to 
the court of the District Judge the following issue : — What are the respec- 
tive values of the interests of the appellants and Mrs. Powell in the land 
in question ? Further evidence may be admitted on both sides. On return 
of the finding ten days will be allowed for tiling objections. 

On receipt of the finding the following judgment was delivered : — 

Gkiffin and Chamier, JJ. : — This case was remitted to the 
District Judge in order that he might ascertain the respective values 
of the interests of the appellants and Mrs. Powell in the land in 
L13] question for which the Superintendent of Debra Dun has awarded 
under the Land Acquisition Act a sum of Rs. 7,768-8-0. The learned 
Judge rightly, as we think, set himself bo ascertain what were the res- 
pective rights of the appellants and Mrs. Powell in the land. He came to 
the conclusion that Mrs. Powell was what he calls an abadi tenant, having 
a right bo build on the land and to transfer it, that the interest of the 
appellant in the land was worth no more than Rs. 1,060, and that the 
balance of the sum awarded by the Superintendent of Debra Dun 
namely, Rs. 6,708-8-0, should bo given to Mrs. Powell. Bub in case this 
Court did not agree with the view that Mrs. Powell was an abadi 
tenant, he went on to asceriain the values of the respective rights of the 
parties in the case on the assumption that Mr^. Powell was an occupancy 
tenant of the land. He found that the annual value of Mrs, Powell's 
interest as an ocoiipanoy tenant was Rs. 22, and the annual value of 
the appellants' interest as landlords was Rs. li. He then suggest 
ed that Mrs. Powell should bo given a sum of Rs. 362, that is ^xteen 
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veats’ purchase of the annual value of her interests and that the 
balance should be given to the appellants. We are unable to accept either 

of these conclusions in their entirety. Mrs, Powell, or rather the person 

APPBr,i.ATB (jbroueh whom she claims, is recorded as an occupancy tenant oE the land. 
Civil.. is jeaiiy no evidence as to the circumstances in which, or even as 

SbT1=17 to the time when, Mrs. Powell’s predecessors first obtained the land. Both 
t C. 672=10 sides have indulged in much speculation as to what their respective rights 
L. J 403, jjg Oqq faot stands out clearly, namely, that for the last htty or 

sixty years the land has been used tor agricultural purposes, and m the 
absence of definite evidence as to the respective rights of the parties in the 
land we think that the sum awarded should be divided between them m 
nroDoition to the values of the interests hitherto enjoyed by them, after 
making duo allowance for the possibility of the rent being enhanced. 
We accept the finding of the District Judge that the annual value of 
Mrs Powell’s interest in the land Is Bs. 22 and that the annual value ol 
the appellant’s interests is Es. 11. But it seems to us that the whole sum 
awarded by the Superintendent should be divided amongst them in pro- 
portion to tbe value oi their interests and that there is no jurisdiction for 
what the learned Judge has done, namely, give Mrs. Powell sixteen times 
[14] the value of her interest and give the appellants the whole of tne 
balance It would be as wrong in our opinion to give the appellants 
Sixteen ’ times tho value of their interests in the land and to give 
Mrs Powell the whole of the balance. The result is that wo hold that tne 
sum in question should be divided in tho proportions of l/Srd and 213rds, 
l/3rd eoine co tbe appellants and 2l3rds to Mrs. Powell, that is to say, 
Rs. 2,590 to tho appellants and Rs. 5,178-8-0, to Mrs. Powell. The decree 

of the court below is modified accordingly. 

Decree mod^p.ec^. 


as a. 14 (=10 A, L. J. 408=1? 1. C. 376). 

APPELLATE CIVIL. 

'Before Henry BichQ'rdst K.nightt Chief Justicet and Mr* 
^ Banerji* 


Juslioe 


TAfAN Nath and another {Plaintiffs) v. Ajudhia Singh 

{Defendant),^ 

[i2t)h November, 1912.] 

n No 11 of 1901 (Ajjru 3.'ct*a>i 95 — Citni and Revenue Conrit 

Act between ciatmnats to a tenancy. 

" 'ucld that the quoetioQ oS title lo a tnaancy arisiag betweea rival o^aimanta 
ihR,fc tenancy in a question which is cognizable by a Oivil ooutb and is not a 

oominR within the purview ot section 95 o! tho Agra Tenancy 
v Ciiaran (2) and llavi.d 

4li anah V. WilaiM Alt 13) taiotred to. 

roef 37 Ml. 223 : Fol. 18 1. 0. 2i0 ; 79 I. C. 367=21 L. J. 899 : 78 I. G. 1008 : Dl.t. 
■ 73 l.C. 917.3 

q'wT? oi this case were as follows 

brought a suit in a Court ol Rovonue under section 68 

^TT r»( 1901 for ejectment of tho present defendants from a plot 

.b.i, ...up ..., boMi., .Mot, w 

. No 59 of 19l2ril^d^t^i°“ 1°°' liotlots Patent. 

,1, imi. I. B. B. 33 Ml. 795. E3) U809) 1. L. B. 22 Ml. 98. 

^2) U899J X. 1). R. 32 Ml. 83. 
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alleged, had been Rub-let fjo fihe defendants. The defendant claimed that 
he was not a sub-tenant, but that the land was his oooupanoy holding, Nov* 18. 
and he also applied to the Revenue Court for correction of the revenue 
registers in which the plaintiffs were recorded as oooupanoy tenants of the 
land in dispute. The Assistant Colleotor dismissed the plaintiffs* suit on 
the ground that there was a defect in the frame of the suit. He, however 
in the proceedings taken for the correction of revenue registers, aocepted 
the defendant’s plea and directed the defendant's name to be entered as 
oooupanoy tenant of the plot in dispute. The plaintiffs then brought the 
present suit in the civil court on the allegation that the defendant having 
denied the plaintiffs’ title was liable to ejectment as a trespasser. The 
defendant pleaded that the suit was not maintainable in the civil court 

[15] The courts below decreed the claim. 

The defendant appealed to the High Court, and the appeal, coming 
before a single Judge of the Court, was decreed and suit dismissed in the 
following judgment : — 


OlVi£». 

89 A. 1« do 
A. L. A. 408 
=17 1. 0.376 


*‘The plaiatif!?) in the present suit brought a suit against the first defendant under 
seotion 5R of the Agra Tenancy Act. alleging that he was a tenant at will of certain 
land. The first defendant replied that be was the oooupanoy tenant of the land, and 
he at onoe took stops by instituting another proceeding to have tbe revenue record 
corrected. Both oases came before the Assistant Collector together and were disposed 
of by one judgment. The suit under seotion 5R was taken on appeal to the Gommis- 
aionor. who decided that it was not maintainable, because one of the present plaintifis 
did not wish to eject tbe defendant. The result was that in that suit no deoision was 
given as to the rights of the first defendant. Meanwhile the revenue record had been 
correoted in the manner suegested by the first defendant. Tbe plaintiffs instituted the 
present suit in the Court of the Mucsif, saying that the first defendant had taken the 
land from them as a tenant, that he had resistered the suit under section 58, that 
when doing so he had pleaded that be was the oooupanoy tenant of the land, and that 
this amounted to a denial of the plaintiff’s title, with the result that the plaintiffs 
were entitled to treat him a> a trespasser, and they asked for a decree for posses- 
sion against him. Ihe Munsif decreed the claim, and his deoi.sion was confirmed 
by the Subordinate Tudge on appeal. In second appeal it is contended on behalf of 
the first defeedant th it the suit is not maintainable. It appears to me that this 
contention is sound and must be accepted. The plaintiffs admit that the first defend- 
ant was their tenant. They say that bo is liable to be treated as a trespasser, because 
he SPt himself up as an oooupincy tenant. Before I can hold that the defendant, who 
admittedly was till recently a tenant of some kind, has become a trespasser, 1 must 
hold that he was wrong in claiming to be an occupancy tenant of the land. I cannot 
decide that he was wrong in claiming to bo an occupancy tenant without trenching on 
the jurisdiction of the rent court. The question whether a person is a tenant at will 
or an occupancy tenant is one in respect of which a suit can be brought under the 
Tenancy Act. and the decision is reserved exclusively for tbe revenue court, 1 hold 
that the present suit is not maintainable. I allow tbe appeal and dismiss the plain- 
tiffs’ respondents’ suit with costs in all courts. I have said nothing about the effect 
of the order that the revenue record should be corrected, for it is not clear whether it 
was made under tbe Bevonue Act or was a declaration made under Tenancy Act. ' 

Again<^b this judgment the plaintiffs appealed under section 10 o 
the Letters Patent. 

Babu Piari Lai Bamrjiy for tbe appellants. 

Tbe mere fact that the plaintiffs alleged the defendant to be their 
tenant in tbe former proceedings in the revenue court did not estop them 
from now alleging that the defendant having denied their title had become 
a trespasser, and on the pleadings in the present [16] suit it is quite clear 
that the suit is maintainable in the civil court. The defendant never 
pleaded in the former suit, nor does ho plead in the present suit, that he 
is the plaintiffs' tenant, and the revenue court not having decided that 
the relationship between the parties was that of landlord and tenant, there 
was nothing to prevent the present suit being maintained in the civil 
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1912 oourh ; Zubeda BiU v. Sheo Gharan (1). Bamid Alt v. Shah Wilayat 

^ ^Moreover, the dispute in the present ease was not a dispute between 

APPSur-ATB ,anaiord and tenant but was a dispute between two rival tenants relating 

to a tenancy, and suoh a question was not exclusively reserved ^or the 
8 S A. 14=10 revenue court but could bo decided by a civil court. The point is further 

covorc^^ by autbority i BHttp v. BcLtn Ldl (3). 

17 1. 0. 376. Maulvi Shafi-uz-zaman, for the respondent ; — . , , ■ i 

The case relied on relates to a dispute between two rival claimants 
to tenancy on succession. Moreover, the plaintiffs having alleged that 
the defendant was their tenant, and having brought theu suit m the 
revenue court for his ejectment could not bring the present suit in the 

civil court : NdYdin SiuQh v. Govind Rcitn ( 4)4 

Babu Piari Lai Banerji was not heard in reply. , .t ■ 

Bichabds. C. J.— This Letters Patent Appeal arises out of suit in 
which the plaintiffs sought to recover possession of certain immovable 
property, treating the defendant as a trespasser. 

considerthom material, are as follows. Prior to the the 

present suit the plaintiffs brought a suit in the revenue 
eject the defendant as their sub-tenant. They claimed that they ;?®fe 
occupancy tenants and that the defendant was their sub-t6nant_ P’®® 

put in by the defendant was that he was not a sub-tenant but the 
Ley tenant of the holding. The Assistant Collector was “J °P™®“ 
the defendant was, as ho alleged, the occupancy tenant^ In other words he 

held that the relation of landlord and tenant ®’‘,f for 

plaintiffs and the defendant. As a result of this finding the suit for 

ejectment in the revenue court necessarily faded. There “ “J* ^ 

tLhe Commissioner who held for 

brought by the plaintiffs failed. The f ® LL 

sent suit to -et possession of the property. The [17] question ®°P«® 

upon which theLccess or failure of the 

teWOB o( Iho Mbo.II, 0» seBoed Wf>l •" «>'• f™" • 

hold that the present suit was not cognizable by ‘b® ““ 

rsLL^LTeLhartLtue^ln^ ^Llncf arising between 

and in ‘b® oL hold that the defendant who admittedly was t.U 

ho was wroD- in clainoinfl to bo an occupancy tenant of the 

not decide that he was wrong in claiming ho be °®°"P“°°\'=^L?u6stiL 

wit”.” 

in respect of which a suit can be brought '‘“^er the Act 

decision IS reserved exclusively for the revenue ^ true 

aoreo with what the learned Ju3ge has stated L.^his land- 

t w. if «. narson was claiming to bo an oocupanoy tenant.jwbilst^^ ___ 

> ■ ■ _ T T 


(1) (:S09) !. Tj. B. 2-2 All. 83. 

(2) (1839) 1- Ij 


l3) (1911) f. li- B. 83 All. 786 
(4) (19X1) 8 A. Ij. J. B- 
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lord was oonfiending tibat he was a mere tenant-at-will, this would be a 
question exolusiyely triable by the revenue court. But that is not the 
question in the present suit. The question in the present suit is, *to 
whom does the tenancy belong, does it belong to the plaintiffs or the 
defendant? * If the tenancy belongs to the plaintiffs, then they are clear- 
ly entitled to treat the defendant as a trespasser, having regard to the plea 
that he put forward in the revenue court, in which be totally denied their 
title and claimed that he alone was the occupancy tenant. If, on the 
other hand, the tenancy belongs to the defendant, it is quite clear that 
the plaintiffs' suit must be dismissed. It has been contended that the 
present suit is of the nature mentioned in section 95 of the Tenancy 
Act. In my opinion it is only necessary to read [18] the opening words 
of that section to see that the section deals with questions arising bet- 
ween landlord and tenant and that it does not in any way apply to rival 
claimants to any of the various classes of tenancy mentioned in the 
Tenancy Act. 

1, therefore, would allow the appeal, as no other question arises. 

Banerji, J. — I am also of opinion that the jurisdiction of the civil 
court was not excluded by reason of the provisions of the Tenancy Act. 
The suit in this case would be cognizable by the civil court unless it came 
within the purview of any of the clauses of section 95 of that Act. I 
adhere to the view expressed in the case Bhup v. Bam Lai (1) that where 
a dispute arises between rival claimants to a tenancy that is not a 
matter which can be determined under section 96. In the present case 
the dispute is between persons who claimed to be entitled to the tenancy. 
There is no question as between either of them and the landlord. The 
plaintiffs alleged that the defendant is a trespasser, and they claim to 
eject him as such. Such a suit could not be brought in the revenue court, 
and the only court which could take cogcizance of it is the civil court. 
It is true that the plaintiffs sued in the revenue court to eject the defen- 
dant on the allegation that the defendant was their sub-tenant. Had the 
revenue court decided that question and held that the defendant was the 
tenant of the holding, there might have been some difficulty in the plain- 
tiffs way ; but in this case, as pointed out by the lower appellate court 
the Commissioner did not determine the question whether the plaintiffs 
were the tenants of the holding, or the defendant was so. He dismissed 
the plaintiffs' suit by reason of a defect in the frame of the suit. So that 
the question who is the tenant of the bolding *’ remained undecided by 
the revenue court. As both parties claimed to be tenants, the question was 
one between rival claimants to the tenancy, and it could not be taken into 
the revenue court in any of the forms of suits mentioned in section 95 
of the Tenancy Act. The civil court therefore had jurisdiction to hear 
the case. On the merits that court found in favour of the plaintiffs. They 
were therefore entitled to the decree which was granted by the courts 
below, and this appeal must prevail. 

[19] By THE Court : The order of the Court is that we allow the 
appeal, set aside the decree of ihe learced Judge of this Court and restore 
the decree of the lower appollafio court with costs of both hearings in this 
Court. 

Appeal allowed. 


4 V..1B0 
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APPELLATE CIVIL. 

Before Mr. Justice Mx^hammad Bafiq and Mr. Justice Piggott. 

Sis Ram and others {Defendants) v. Asghar Adi {Plaintiff).^ 

[17tih July 1912.] 

Landholder and tenant — Agreement to deliver agricultural produce over and above cash 
rent^Oess^Agreement opposed to public policy . 

Certain tenants holdins under a registered qabuliat agreed therein to driver 
to their landlord, over and above the S'lm specified as a money rent, certain 
agricultural produce, and further to supply the landlord with a cart and buD 
locks when neoe^^aary’* and in default the landlord might claim the 
value of the said dues along with the rent. TJeld. on suit by the landlord to 
recover the cash equivalent of such dues lor several years, that the 
question was for various reasons unenforce tble. Abdul Bat v. Natnua xxjt 
Sadanaoid Pande V. Ali Jan {2) and Sheoam&ar Ahirv.The Collector of Aeam^ 
garh (fl) referred to. 

[Dist. 28 All. 286; Ref., 64 I. C. 18; 69 I. O. 222; 71 I. O. 432 J 

This a suit to recover the money value of certain zamin- 

dari dues alleged to be realizable from the defendants under the 
following circumstances. The defendants were tenants of the plaintiff, 
holding under a registered qabuliat, by which they agreed to pay a oertam 
rent in cash. Besides the payment of rent, they ageeed to deliver to the 
plaintiff annually certain agricultural produce and to provide 
with a cart and bullocks “ when necessary.*’ In default the plaintiff mig 
claim the cash value of the caid dues along with the rent. The 
filed in the court of a Munsif, who dismissed it. On appeal the Dtstrio 
Judge remanded the case to the court of first instance, acting under sec- 
tions 196 and 197 of the Agra Tenancy Act. 1901. Against this order ol 
remand the defendants appealed to the High Court. 

Mr. D. B. Sawhny, for the appellants. 

Maulvi Qhulam Mujtaba and Maulvi Shaft-uz-zaman, for the respon 


Muhammad Rafiq and Piggott. TT.:~In this ca^e, the plaintiff 

is the landholder and the defendants are the tenants of [ 20 J certain lano. 
The conditions of the tenancy are determined by a registered q^aowCiai, 

dated .Tanuary the 3rd. 1907. By this instrument the defendants con^ 

braoted to pay to the plaintiff for the u^^o and occupation of this lana an 

annual rent of Rs. 99, and they further oontraobod that 

render to the plaintiff certain zamindari dues {rasum zarmndari) w 

are set forth in detail, and that in the event of their failing bo 

plaintiff might claim the cash value of the said dues along wi 

rent. It may bo convenient at onoe to state what these dues were. 

defendants were to deliver to the plaintiff annually 1 iar 

cle or raw surar, 25 bundles of cattle fodder, 2 bundles of o 5 

containing sugarcane juice, 1 ha«ket*load of cow-dung oa es, 

pakka seers of hemp. The defendants further undertook to g 

plaintiff the use of a cart and bullocks “when Deo 0 s<=ary. 

not concerned in this oa*=o with the payment of the cas 

Ks. 99. Either it has been paid, or at any rate it is not claim 


• First Appeil No 42 of 1^12 from an order of O. E. Guitorman. Additional 8 
of Meerut, dated the Ifith of Deoomber, l9ll. 

(D (1903) 1 A. D. J. 637. (3) (1912) I. L. B. 34 All. 868. 

(?) (1910) 1. L. B. 32 All 193. 
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suit). The suit as brought appears to bo one for damages for breaoh of a 1912 
contract in writing registered, it claims the cash value for five years of July i 7 . 
these zamindari dues which, it is alleged, the defendants failed to render — — 

though bound under contract to do so. The plaint itself suggests no basis Appbllatb 
of valuation in respect of the vague agreement to supply a oait and bul- Oivid, 
looks “ when necessary,” but the damages for breaoh of this stipulation 33 a, 19 = 10 
are stated at Bs. 15. in respect of the remaining articles which the A. L. J. 416 
defendants contracted to supply, the claim appears to be for their cash 
value at certain rates. The court of first instance, the Munsif of Muzaffar- 
nagar, framed four issues, the first two of which were whether the suit is 
in fact one for recovery of cesses, and therefore not maintainable by reason 
of the provisions of sections 66 and 86 of the United Provinces Land 
Revenue Act, Local Act No. Ill of 1901, and whether the suit is not cogni- 
zable by the civil court. Having found against the plaintiff on each of 
these issues, the Munsif dismissed the suit. On appeal the learned District 
Judge held that the suit was essentially one for arrears of rent. Ho held 
further that it ought to have been filed as a suit for arrears of rent in the 
court of an Assistant Collector, and that by reason of the provisions of 
sections 196 and 197 of the Agra Tenancy Act, Local Act No. II of 
[21] 1901. it was incumbent upon him to deal with the suit on its 
merits. He, therefore, remanded the case for trial of the remaining issues, 
and in the exercise of the discretion conferred upon him* by section 197 
aforesaid, be addressed his order of remand to the court of the Munsif. 

The defendants come to us in appeal against this order of remand. It is 
contended on their behalf that this is not a suit to which sections 196 and 
197 of the said Act apply, and further that in any case the suit is one for 
the recovery of cesses, and that the Munsifs order dismissing the same 
should be maintained. We have hoard arguments at considerable length 
on both points. In respect of the first point, wo are content to remark that 
if we could have accepted the view of the learned District Ju jge aa to 
the nature of the suit, we should have been prepared to hold that he had 
jurisdiction to deal with it under the sections of the Agra Tenancy Act 
already referred to. We are, however, of opinion that the other ground 
taken in appeal must prevail, and that the Munsifs order dismissing the 
suit was right. The learueJ District Judge says that this must be regard- 
ed as a suit for arrears of rent, because there is nothing to prevent a 
tenant from contracting to pay a portion of his rent in cash and another 
portion in kind. This view of the case is open to objections on various 
grounds. As a matter of fact, the contract before us is nob one to pay a 
portion of the rent in cash and another portion in kind. There is nothing 
in the terms of the contract to suggest that the various articles which the 
defendants undertook bo supply were to be the produce of the fields 
suit. Tho cowdung cakes cerbianly could nob be the produce of 


in 


their fields, nor had the covenant regarding the cart and bullocks any- 
thing bo do with bhe produce of the fields. Nor would it bo possible to 
understand the contract of lease as a whole as binding the defendants to 
cultivate sugarcane or hemp every year on some portion of the land in 
order to supply the products of such cultivation to their landholder. More- 
over, the suit as brought was not a suit for arrears of rent. The covenant, 
if enforceable at all, was enforceable according bo its berms, namely, 
that bhe cash value of the zamindari dues was to be claimed along 
with the rent. The fact that bhe plaintiff failed bo do this, and endeavoured 
to bring his case before bhe court on a different basis, shows that he was 


1096 


0 



85 All. 22 


INDIAN aiGIH OOUBZ ElSFOBlB 


CYol 


1912 

JUDY 17. 
Appbddatb 

OlVlIi. 

3B A. 19=10 
A. L. J. 416 
=16 I.G. 422. 


[22] oonscious of some inharent weakness in his posibion. Thab weakness 
was undoubtedly an apprehension on his part that rent oourbs ab any rata 
would treat his suit as a claim lor oosses and nothing else. We would 
refer to Mr. M. U. Agarwala’s valuable Commentary on the United Pro- 
vinces Land Revenue Act (,No. Ill ot 1901), under section 56 of the said 
Act, for an elaborate discussion of the question of cesses in these pro- 
vinccB. The term is nowhere dehned, and its meaning has been the subject 
of discussion by this Court in various reported oases. We may refer to 
Abdul Hai v. J^aihua (1). Sadanand Pande v. Ali Jan (.2) and Sheo~ 
ambar Ahir v. Tf^e Gollector of Azamgarh 13), It is clear that the cesses 
referred to in section 50, aforesaid, cannot be payments for some purpose 
of public convenience such as were suggested by a Judge of this court 
as consonant with the primary notion of the word “ cess " in the first 
of the rulings above referred to. Taking the words of the contract 
between the parties as they stand, the position seems to us fairly clear. 
The plaintiff in this case was giving the defendants a perpetual lease of 
certain land at a cash rent, and no doubt felt that in so doing he was 
conferring something of a favour. He had, or conceived himself to bavCi 
a claim for certain customary dues payable by his tenants on account of 
the occupation of the land, dues which are of the nature of rent and 
payable in addition to the rent of tenants. These customary dues have 
not been recognized by the Settlement Officer at the last settlement, and 
no doubt the plaintiff was aware that he could not maintain any suit for 
the recovery of the same apart from some special contract. He endeavoured 
therefore, to bind the defendants by the express terms of the contract to 
pay him the said dues. Wo are, both of us, of opinion that this ccntiaot 
cannot be enforced. The test which the Board ot Revenue has applied in 
its directions to Setbemenb Officers regarding the question of recording or 
nob recording customary dues of this nature, is that a cess may be recog- 
nized when lb is of the nature ot a fixed sum calculated on the rent 
or on some other defined basis. Thus if the tenant is admitted to pay 
regularly on his rent one anna in the rupee, or one seer in the maund 
as kharoh that will be a cess which should be deemed to form part of his 
[2hi rent. If the so-called cess is said to be so many bundles of bhusa 
or cakes of fuel or the like, it cannot be admitted to be part of the rent 
and should nob be recorded.” In the opinion of one of us the claim in 
the present case can only be regarded as a claim fora cess within tnc 
meaning of section 56 of the Land Revenue Act, and is as such by 

the provisions of that section. The other of us inclines rather bo treat 
the suit on its original basis as a suit for damages for breach of conbraot, 
and in this view the suit must fail, and this for two reasons : on tne 

terms of the contract itself the oash value of the zammdan dues, it not 

rendered, was to be claimed along with the rent and nob by 
rate suit for damages. In the second place the “onjiraob as it stand 
appears to be contrary bo public policy and intended jf. 

object of the provisions of the Land Revenue Act, particularly ot sec 
tions 66 and 86. The object of the Legislature seems bo have been 
rid the courts once and for all of claims customary duos or serw 
of a vague and uncertain nature, the precise value of which ^ 
be difficult, if not impossible of determination. 

to be entitled to receive by way ot customary d^s or serv 

(1) tl90B) 1 A. L J. 637 iMO). ^9) (1912) I. L. B. 34 All. 368. 

(2) (1910) 1. L. B. 89 All. 199. 
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basis of assessment for the government demand ThTL 7 u r 
seems to be opposed to the policy of the law and in 

Ktn. s.;s ssr„.sr 

SL'ntV %'=•“••"■ “■• -"Tt ol «,.. L..n jTiiSg S'* ^ 

plaintiff will pay the costs of the defendants throughout. 

Appeal allowed. 

30 A. 24 (=16 I. 0, 333=10 A. L. J. 426=13 Op. L. J. 683). 

[24] REVISIONAL CRIMINAL. 

Before Mr. Justice Bir Geor ge Knox and Mr. Justice Banerjee. 

Emperor v. Imami.* 

[August, 19i2J 

Act {Local) No. 1 o/ 1900 {VuiUd Proviutfitt i .. .. 

Municipal boaru^Power oj Beard lo wafce rw^es-£/;u/crr/^^^V*/ 

oj patris oj public roadt. “ ^ regulating use by hawkers 

Municipal board to make rules regulatiog the aalo or’« empower a 

in streets or public places under the ooattol of the bo«d 

The Municipal Board of Allahabad, purnortiny i-,. 
tion 128 (A) (0 of the United Provinces nSpliities Act lOnn f 
certain rules for the regulation of lahbazari within the 
viding, inter alia, that no person should sell or expose^for sa^e 

m any street or public place under the control of Board exoent h“'' 

Sion of the Board and on payment of such fees as tho Permis- 

might fis. One Imami. having been found market committee 

the Act of a breach of these rules, aoDlied m^rA .y. 132 of 

contending that the rules for breach of which Court, 

ultra vires of the Municipal Board convicted were 

Babu Satya Chandra Mukerji (with him BnK,i 7 • ^ 

Chaudhri)t for the applicant. ^ogtndra NJaih 

The Assistant Government AdvocahA (jvTr x? ar ? \ 

Durga Charon Singh, for the Crown ^ Malcomson) and Muushi 

Erox and Benbrji, JJ. -Imami, who bac Kaa« # 3 .. 

section 132 of Local Act I of 1900, because ha had guilty under 

a rule lawfully promulgated by tho’mrniSy of 

128 (A) (i). has applied to this Court to interfere iu reto ol 

grounds taken in the petition are : — ( 1 ) “That t\m \Ui and tha two 

Allahabad had no power to frame rules ebargmg 

hawk articles of food on the publ ic street ; and (2) that the wor^ nTanAc 

• Criminal Revision No. 724 of 1911 from an order of r t^u ~ 

trate, First olaae, of Allahabad, dated the 6th of November, I9li Magia- 
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of public entertainmenti and resort’ in the section 128 (fc) (i) of the Muni- 
cipalibies Acb cannob be construed to mean the pain of a street. 

The particular part of Allahabad in which Imami is said to have 
committed a breach of Municipal rules is a strip of land on the Balua 
Ghat road It appears that on the 18th of May, 1910, the Municipal 
Board of Allahabad published certain rules for the regulation of tahbazart 
in the Allahabad municipality. Those rules profess to have been passed 
under section ViS W U). They wore duly confirmed by the local Govern- 
ment, and by them no person is allowed to sell or expose for sale any goods 
in any street or public place under the control of the Board except by per- 
mission of the Board and on payment of such fees as the market commit- 
tee' may fix If the making of these rules is within the powers invested 
bv law in the municipality of Allahabad, then Imami has undoubtedly 
committed a broach of the rule. On the other hand, if they are ultra 

vires. Imami has nob committed any breach. r , a i. 

The Municipal Board derive their power bo make rules from Local Act 

No I of 1900. Section 128 of that Act lays down that any Board may by 
rules provide for the inspection and proper regulation, inter alia of any 
nlaoe of public entertainment and resort, and for the charge of fees for the 
use of such places when vested in the Board. The question we have to de- 
cide is whether power has been given under this section to the Municipa- 
litv to provide for (1) any place of public entertainment ; (2) any place of 
public resort This is the way in which the Municipal Board read the rule. 
Thev contend that they are empowered bo provide for the inspection and 
nrnoer regulation, not merely of any place of public entertainment but also 
nf anv place of public resort. The petitioner, on the other hand, contends 
that unless it can be shown that this strip of land is a place both of public 
entertainment and public resort, the Municipal Board are not empowered 
fro nrovide for its inspection and to charge fees for its use. The question 
i*; h^v no moans an easy one to decide and wo have taken time bo consider 
nnriudcment We wished to find whether there existed any precedent 
which might show how other courts have interpreted similar rules Care- 
ful search has been made and no precedent could be found, and we are 

If I- t-n mfrtrnret the Act by the ordinary rules for interpretation of Acts of 

at-ure ^ The first consideration is, whether we may rightly conclude 

thLt?t was 'the intention of the Legislature to give the municipality powers 

Sn nrovide for the inspection and proper regulation of every place of public 

/rf This will include places for worship, such as temples, mosques. 

;! ic ehurohes All those are places of public resort. [26] 

cathedrals to courts of justice and many other 

The ^amo v,hich the public from time bo time resort. It seems bo 

public b , suoh was the inbontion of the Legislature. 

bearing in mind that when we interpret an Act like the present. 
Next. ^Arnftohing on the rights of the subject, we have a right 

which is an o t eeislabura will manifest its intention plainly, if J? 
to expect a j clear implication and beyond reasonable doubt 

express words, Edition, page 429, and cases 

[Maxwell s In p the actual words used wo find a number of 

cited bherem]. nlaoes wbiob may be iuspeebod and regulated. 

places mentioned as following it by a comma. With the 

of those IS ivi ^ bakeries " which are lumped in one, 

exception of ^ and falls into a separate category. The 

fasVoategoTy appeal to include places of public entertainment and resor . 
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ftnd we hold fihab if ib had been fehe infaenbion of the tiegislabure bhab places 
of public resorb which are not places of public enfcertainmenb. should bo 
inspected and properly regulated, the two kinds of places would have been 
separately named. In our opinion the word. " public entertainment and 
resort " cannot be read distribubively. The one argument that tells against 
this interpretation is the collocation of dairies and bakeries in this very 
same section 128 (fc) (i). Bub whether this was due to an oversight or to 
Some other case, we need not in this cause consider. 

Furthermore, we doubt whether it was ever the intention of the 
Legislatures in section 128 (i) to provide for the regulation of streets. 

Provisions for regulation of streets occur in other parts of the Act, and it 

seems a forced idea to talk of providing for the inspection of a street or the 
land adjoining a street. 

Finally, we might add, that the word ‘ entertainment’ — so far as 
Mr. Murray’s Dictionary is any guide— could not properly be applied to a 
street or a patri adjoining a street. 

For all these reasons, we have arrived at the conclusion that the rule 
with the breach of which Imami is charged was not a rule which the 
Municipal Board of Allahabad was empowered to pass under section 128 
{h) (i). We. therefore, set aside the conviction and direct that the fine, if 
paid, be refunded. 

Application allowed. 


35 A. 37 (=16 I. C. 399=10 A. L. 


J. 937). 


[27J FULL BENCH. 

Bejore Sir Henry Richards, Knight ChUf Justice, Mr 

and Mr. Justice Tudball. 


Justice Banerji 


Debi Prasad {Defendant) v. Bhagwan Din and others {Plaintiffs.)* 

[6th August, 19 12.] 

ExproprietYV tenant — Sale by one of several c^i.owners holding sir land of his undivided 

of co-parccers and not 

Where tba owDer of an undivided share in a paf/t aeUs his zamindari riehta 

the tenant aa regards such land, not merely of hia vendeea but of all the oo- 
aharera in the paitt. 

[Hel. 79 1. C. 1025: Ref. 71 I. 0. 1017; 81 1. C. 117=22 A. L. J. 570=46 All. 690.3 

This was an appeal under seot^on 10 of the Letters Patent from a 
judgment of a single .Judge of the Court. The facts of the case appear 

from the judgment under appeal, which was as follows : 

rrv, proprietorg of a one anna Hhare of paiti Ram Dayal 

The defendants 2 to 4 owned the remaining 3^ annaa ghare in the same pa«*‘ 
Their right to this share has been acquired by defendant No 1. Debi Pwsad’ 
Defendants 2 to 4 were in potion of certain plots, some as sir, some khul 
and gome for a period cf lew thin twelve years. The plamtifls in this suit 

Bought for a decbaration of thoir right to collect their proportion*vt 0 share of 
rent payable by dofecdante 2 to 4 on the lands in this paUi The courts below h!vo 
decreed the plaintiffs suit only m so far as the plots ic the possession of the defend 
dants 2 to 4 as non-oocupanoy tenants are concerned The courts below are of oTjiT>r«« 
that the defendants Debi Prasad, who has acquired the proprietary rights of defen 

entitled to collect the rent Payable by defenLntt? to ro^ 
the land held by them as ex-proprietary tenant s. The plaintiHs appealed and an 

• Appeal No- 8 of 1912, under section lO of the Letters Patent 
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, . j.- 1,0 0 haen filaa ou behalt of the aefondanta. An iaaue waa rimitied by thia 

obiaot.on alao ha^ whether aefeodant No 1. Debi Prasad, haa oolleotod the entire rent 
Court t:o ^Rcerta or whether the plaintifEa had been oolleotmg their 

from *®3Vthe rert ;ayable by these tenants. The finding of the court 

H, This finding lain favour of the plaintifie 

^ 97-16 Jf- Th^ itarned advocate who appears on behalf of the defendants supports 

Jur^urt below and contends that his clients as purchasers of the 

ate entitle! to ooUect the rent payable by these defen- 
A L. J. 437. rights of er-propriebary tenants to the eiolusion of the plaintiffs. 

dants land held in the profits is not denied. In my opinion this 

The riGht of the p a n ^ a s undivided one. The defendant No 1 acquired 

appeM must succeed. J / <2 to 4. Thereupon defendants 2 to 4 become the 

the prnprieUry entire body of co-sharers. No provision of law has 

GX-propriefcarv tenants ome [93 t « ^ exclusive rightofool- 

Ven pointed out to me which confers on ^ as ex-proprietary 

lecting rent *„ that effect has been pleaded. I allow this appeal, 

tenants. decree the sSit for a declaration that the 

set asi*ie the decree of the cour ^bel^ defendants 2 to 4 to the extent of then 

^h.;r“‘in%"poot of »XUh" in the ooPuption of defendant. 2 to 4 n, tenant.. The 

plaintiffs shall obtain their costs throughout. 

The Hon^blTDr slinc^ar Lai and Pandit Vishnu Bam Mehta, for the 
'‘*”’®Munshi HariSans Sahai and Pandit Uma Shankar B a jpai. for the 

tr rrf »• o. .w. . ^ 

-,r':n;r;r^ 

Kam Pa> al own _ P aeath, in some way which it is 

annas of AUe tbe 

unnene^^arv to con ' ' „jL went to the defendants 2 to 4. The 

plaintiffs and the remain n 3 , acquired by defendant No. 1. the 

riph s o 2 to 4 became ok - proprietary tenants 

No 1. This appeal nnder the Letters Patent 

Court, from who. ’ ^ jp^ge came to the oonolusion that the 

has been preferred. ^^^VTh“ eii-propriotary tenants of all the pro- 
defendants .. to 4 dotendant No. 1 alone. In our opinion 

prietors of the case, is correct. It ^ 

[291 richts'o” a oaaJ'liL^ eLd f 

profits «■ Carers aharo in this hypothetical rent. It is quite 

"Ji' i" Mt. s £.a 
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str. We think it logically follows that as soon as the co^sharer ceases to be 
a cO'Sharer and becomes an ez*proprietary tenant of his str, he becomes 
the tenant of all the co>sbarers in the patti including the purchaser of his 
share. The plaintiffs were therefore entitled to share in the rent payable 
by the defendents 2 to 4. It is to be noted that this is not a case where the 
vendor is really the sole owner of the proprietary title in the lands which 
be bolds as sir. There are some such oases. We dismiss the appeal with 
costs. 

Appeal dismissed. 


1912 
AUG. e. 
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38 A. 29 (=10 A. L. J. 431=17 I. C. 792=18 Cr. L. J. 8B6). 

REVISIONAL CRIMINAL. 

Before Mr. Justice Muhammad Bafiq. 


Lanqridgb V. Atkins.* 

[26th September, 1912.] 

Criminal Procedure Code, eection 179— /ttr*adtctto»i— Place where consequence of act en. 
sued^Act No. XLV of 1860 (Itidtan Penal Code), fectto)i 406— CrtwtnaJ breach of 
trust. 

Held that the loas oaased to the persoo benefioially entitled to property through 
a criminal breach ot trust is a oonsequenoe which completes the offence, and a 
prosecution will therefore lie at the place where such loss occurred. 

Queen~ Empress v. O'Brien (1) and Emperor v. Mahadeo followed. BaBu 
Lai 7 . Ohansham Das (8^ Qaneshi Lai v. Nand Kishore (4) and Sirdar Meru y. 
Jethabhai Amirbhai (5) distinguished. Nirbhe Bam y. Kallu Ram (6) dissented 
from. 

[Diet 29 M. L. J. 175=1914 M. W. N. 894=96 T.O. 136=89 Mad. 639; Ref. 60 I. C. 
996=19 A L J. 69=22 Cr L. J. 308: Fol. 88 Mad. 779; 81 I. 0. 538=25 Cr L. 
J. 922 ; 66 I. 0. 637=23 Cr. L. J. 173; Pol ; 74 I. 0. 74=1 Rang, 56=24 Cr. L. J. 
746.3 

The facts of this case were briefly as follows. Two persons of the 
names of Atkins and Langridge, both married, lived at Cawnpore. Atkins 
owned a maohine and Langridge, under an agreement with Atkins, helped 
Atkins to work it and was remunerated by a share in the profits. Atkins 
fell ill at Cawnpore in 1911 and [30] died there in January 1912, leaving 
by will all his property to his wife. During his illness Langridge had. 
with Atkins' permission, taken the maohine to some place in Madras to 
be worked at a fair for their common benefit. Langridge neither returned 
the machine to Mrs. Atkins nor did be account for any profits made out of 
it. Mrs. Atkins therefore filed a complaint against Langridge in Cawnpore. 
The present application was to set aside the proceedings against Langridge 
upon the ground that the courts at Cawnpore had no jurisdiction. 

Mr. £f. A. Howard^ for the applicant. 

Mr. 0. Dillofit for the opposite party. 

Babu Lalit Mohan Banerji (for the Assistant Government Advocate), 
for the Crown. 

Muhammad Rafiq, J. — This is an application inrevision which raises 
a point of jurisdiction. The applicant, George Langridge, contends that the 
Cantonment Magistrate of Cawnpore has no jurisdiction to try him on a 

• Gtiminal Beviaion No. 691 of 1912 from ao order of W. P. Eirton, SesBiong Judge 
of Cawnpore, dated the I9^h of August, 19L2. 

(1) (1896) I. li. R 19 All. 111. (4) (1912) I. U, B. 34 All. 487. 

(2) (1910) I. ti. B. 32 All. 377. (5) (190s) 8 Bom. U. R. 613. 

(3) Weekly Notes, 1908, p. 115. (6) 11901) 4 O. C. 376. 
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oharoe under seobion 406 of the Indian Penal Code. Aooording to the ease 
for the proseontion, the applicant and Atkins, the husband of the opposite 
p^rty, were in the service of the East Indian Bailway in 1911, and both 
resided with their wives in Cawnpore. The two men were friends, and they 
decided to improve their prospects by leaving the railway service and tour- 
ing the country with an American machine called the “American Circling 
Wave.” Atkins supplied the money for the machine, and he went with 
the applicant to Bombay in October, 191.1, and took delivery of it. The 
applicant was to serve as an assistant of Atkins, and was to get part of the 
profits as his remuneration. Atkins remained in Bombay for about three 
months. He fell ill and died there on the 23rd of January, 1912. Before 
his death he executed a will of all his property in favour of his wife, Mrs. 
Atkins. Daring his illness be permitted the applicant to take the machine 
bo some place in Madras to work it there during a fair for their mutual 
benefit. A few days after the death of Atkins, the applicant presented an 
agreement in writing to Mrs. Atkins for signature, claiming half the 
machine. Mrs. Atkins refused bo sign the said agreement and denied 
the title of the applicant to any part of the machine. The applicant then 
went away without returning the machine to Mrs, Abkins or rendering 
to her any account of the profits made before or after the death of her 
[31] husband. She filed a complaint in the court of the Cantonment 
Magistrate of Cawnpore against the applicant, under section 406 of the 
Indian Penal Code. Mrs. Langridge, the wife of the applicant, also filed 
a complaint against him under the maintenance section in the same court. 
The applicant was arrested on the two warrants and taken to Cawnpore, 
He objected to the jurisdiction of the Cantonment Magistrate to try 
him on the charge of criminal breach of trust on the ground that the 
offence, if committed at all, was committed outside Cawnpore and in fact 
outside the United Provinces, The objection was overruled. The 
applicant preferred a revision to the court of Session which was rejected. 
He has come up in revision to this Court and repeats his objection. 
It is argued by the learned counsel for him that section 179 of 
the Code of Criminal Procedure, under which the Coutonmont Magis- 
trate appropriates the jurisdiction to himself, and with whom the 
Judge has agreed, is inapplicable to the present case. The applicant 
has done no criminal act within the jurisdiction of the Cawnpore 
courts, nor has any consequence ensued modifying or completing such 
act within the jurisdiction of those courts. The alleged criminal breach 
of bru‘=t was admittedly committed outside Cawnpore ; and as under 
the law the offence was completed as soon as the dishonest misappro- 
priation or conversion of the machine or the profits bad taken place, 
there was no consequence of the said misappropriation left to modify or 
complete the offence, with which the applicant stands charged. In support 
of this contention the following ca^^s are cited : — Bahu LaZ v. Qhansh^rn 
Das i\), Ganefthi Lai v. Nani Kishore (2', Sirdar Meru v. Jethabha% 
Amirbhat (3) and Nirhhfl Ram v. Kallu Ram (4). For Mrs. Atkins it is 
cont^ended that the juri-diefeion of a criminal court is determined by the 
allegation*: made in the complaint filed before it. In her complaint she 
stated that the applicant was a mere agent in charge of the machine in 
question, permitted bo exhibit it at various places for her and her husbanas 
benefit and was hound to return it and to account to her for the profits a 


(1) WoeUv Nobea, 190^ p. Il5. 

(2) (1912)1. Ij. B. 31 All 4ST, 


(3) (1905) 8 Bom. L. B. 613. 
(1) (1901) 4 0.0. 876. 
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her plaoe o£ residence, i.e., ab Cawnpore. His failure to do so gives 
the courts at Cawnpore jurisiiotiou to try him on her complaint. It is 
admitted that the words “and of any consequence which has ensued ” in 
[82] section 179 of the Code of Criminal Procedure, refer to a conse- 
quence which completes or modifies the act alleged bo be an offence. Bub 
in criminal breach of trust loss is a necessary consequeooe and completes 
the oflence. The unlawful retention by the applicant of the machine and 
profits of its exhibition has entailed loss on Mrs. Atkins at Cawnpore, and 
hence the courts ab Cawnpore have jurisdiction bo try him. The learned 
counsel for Mrs. Atkins relies on the following cases in support of his 
argument : Queen Empress v. O'Brien (1) and Emperor v. Mahadeo (2). 
Moreover, it is urged that if the applicant’s interpretation of section 179 
of the Code of Criminal Procedure is allowed, Mrs. Atkins has no remedy. 
She does nob know where the machine was at the time of her husband’s 
death, or at the time she demanded its return, or at what places has the 
applicant exhibited it. In fact, she could nob for a long time trace the 
address of the applicant and does not know even now where ho is conceal- 
ing the machine. It appears to me that both parties are agreed as to the 
interpretation of section 179 of the Code of Criminal Procedure. The point of 
difference between them is whether loss resulting from criminal breach of 
bru'^t can be said bo be such a consequence as completes the offence. This 
Court, if I have read the rulings rightly, has always held that loss entail- 
ed by criminal breach of trust is a consequence that completes the offence. 
The ease of Queen-Empress v. O'Brien is directly in point. To the same 
effect IS the case of Emperor v. Mahaieo, None of the cases cited for the 
applicant, with the exception, of the Oudh case, helps him. In the case 
of Bo.hu Lol V. GHcinshom Eos (3), Babu Lai was prosecuted for cheating 
ab the instance of Ghansham Das, in the court of the Joint Magistrate of 
Aligarh with regard to the negotiation of certain hundis. lb was found 
that as the said hundis were neither negotiated in the district of Aligarh, 
nor was any loss sustained by Ghansham Das on the negotiation of those 
hundis, the Joint Magistrate of Aligarh had no jurisdiction to entertain the 
complaint. The fasts of the case Ganeshi Lai v. Nand Kishore (4) were, 
that the complainant had his principal shop in Cawnpore and a branch 
shop at Gauriganj, district Sulbanpur. in Oudh. The profits made ab the 
latter shop were bo be remitted to the principal firm at Cawnpore. The 
[33] accused misappropriated some money of the branch shop. The 
complainant prosecuted him in Cawnpore on the charge of embezzlement. 
On an objection by the accused it was hold by Mr. Justice Karamat 
Husain that the Cawnpore court had no jurisdiction. The learned Judge 
came to that conclusion presumably on the ground that loss was sus- 
tained primarily by the branch shop. It was for that reason that ho 
made a distinction between the case before him and that of Queen- 
Empress v. O'Brien (1). He did not differ from the ruling in the case of 
O’Brien, nor did he question the proposition that in a criminal breach of 
trust loss to the victim was a consequence which completed the offence. 
In the case of Sirdar Meru v. Jethabhai Amirhhai (5) the complainant 
was assaulted by the accused and his leg broken within the Baroda 
territory. The complainant was taken to a hospital within the British 
territory where he was detained for 67 days, during which period 
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(2) (1910) I. L. B. 82 All. 397. 
(8) Weekly Notea. 1908, p. 116 . 


(4) (1912) I. Ij. R. 84 All. 487. 
(6) (1906) 8 Bom. L. R. 618. 
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he was unable to follow his ordinary pursuits. He originally filed 
in a British court a complaint against the accused for causing him 
grievous hurt. The accused raised an objection of want of jurisdiction, 
it was held that as the offence of causing grievous hurt was com- 
plete within the Baroda territory, inasmuch as the leg had been frac- 
tured in that territory, the objection of the accused must prevail. This 
case does not help the applicant at all. It is true that the inability 
of the complainant to follow his ordinary pursuits was a consequence of 
the fracture. Bub boat inability did nob in that particular case complete 
or modify the offence of the accused. Had the leg of the complainant nob 
been broken and had an injury been caused which necessitated the com- 
plainant's detention in a British hospital for twenty days or more, the deci- 
sion of the Bombay High Court would, I preeumo, have been different. 
According to the definition of grievous hurt inability to follow one's ordi- 
nary pursuits for twenty days or more is only one of the tests of grievous 
huro. Vide section 320 of the Indian Penal Code. The Oudh case, as I 

have already remarked, is in favour of the applicant. But this Court has 
taken a different view as appears from the cases cited above. I therefore 
find that the Cantonment Magistrate of Cawnpore has jurisdiction to en- 
tertain the complaint against the applicant. The application of the latter 

fails and is rejected. . 

AppUoaiion rejected. 


36 A. 34 (=17 I. C. 274=10 A. L. J. 440). 

[34] FULL BENCH. 

Before Sir Henry Richards, Knight, Ohief Justice, Mr. Justice Sir George 
Knox, Mr. Justice Banerji, Mr. Justice Tudball and Mr. Justice Chamier. 

KhaliIi-ud-din Ahmad {Plaintiff) v. Banni Bibi {Defendant)."^ 

[6bh November, 1912.] 

Act No XVI of 1908 (Zndiati Rcgitlraiion Act), sections 3l. 32, 52 and 

Uonbu avcrson^ot an axUhonzed ageyit oj the executant— Procedure-^Invaltd 

presentation not merely a question o/ procedure. 

Where a dooumoat is preaonted lor legiattation by a patgon not duly au«io- 
I invalid, ^Dd its sub.equeDt registration, made 

suoh pce^ „ Jmiaaion of the executant before an ofiSoer who had no junsdiotion 
Taooept dooum^LS for registration, is likewise iuvaid. Mujib-tm-mssa v. 
Abdur Hahim (Ij followed. ^ , 

This was a suit on a mortgage bond for Bs. 7,000, executed by 
Tvr c r«fti- Hnnui Bibi, on the llbh of July, 1833, in favour of Niaz Bibi. 

hi transferred her rights to the plaintiff appellant, Khalil-ud-din, 

b»“ .“S a»at« a.i. tm .7«h oi So.emb.p. 

ii"” ‘s.s.°r x’i" 

on ’ lb that " the document was presented by Muiz-ud-din on 
^ that "he stated that the Musammat 

pJadla^Htn lady and tnal, the dooument may be_aU6Sbed from 

Thb Musammat at her residence by m eans of a commission, and that w 

*7 No. no oi 1911, fcom a deotoe of Baijaath Das, Officiating Subor- 
dinate Judge of dated the 10th of Macob. 19U. 

(1), (1900) 1. Ii. B. 33 All. 338. 
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the Musammat lived within the local limits of the Municipality the 
document may be 0 ent to the departmental sub-registrar of Bareilly for 
attestation." The document was taken to the residence of the lady the 
same evening by the departmental sub-registrar who endorsed on it that 
the document had been attested and that the papers be sent back to the 
sub-registrar of the tabsil Bareilly. It was admitted that Muiz-ud-din 
held no power of attorney from Musammat Banni Bibi. The defence to 
the suit was, inter alia^ that the document had not bean legally registered, 
as it bad not been presented for registration by any authorized person 
within the meaning of section 32 of the Registration Act. The Subordi- 
nate Judge held that the document had not been duly registered and dis- 
missed the suit. The paintiff appealed to the High Court. 

[353 Dr. Satish Chandra Banerji (Mr. Ibn-i-Ahmad^ with him), for 
the appellant, referred to sections 3i, 32, 33 of the Registration Act, XVI 
of 1908. Section 32 provided that except in oases governed by sections 31 
and 89, every document was to be presented in a particular manner. So 
in oases ooming within section 31 it was not necessary to present the 
document in person. The maxim qui facit per alium facit per se applied, 
and an agent could present the document. So when an application was 
to be made under section 31, any agent could make it. The question was 
if 'presentation* meant the physical act of handing in the document or of 
tendering the document for registration. There were three Privy Council 
oases on the point. The first was Sah Mukhun Lall Panaay v. Sah 
Koondun Lall (1). The observations in this'case were explained in the next 
case of Mohammed Ewaz v. Birj Lall (2). There the vendors lived at 
different places ; they did nob come together for registration, and the 
question was if they could appear separately and register the docu- 
ment. Their Lordships held that it could be so registered. It is possible to 
make a distinction, viz., that presentation is the act of the party and regis- 
tration that of the officer, bub presentation was for registration and the 
act legally operative and indispensable was that ol registration. The last 
Privy Council case was Mujib-un-nissa v. Abdur Hakim (3). There the 
principal was dead when the document wae presented. There was no 
invocation of the registrar by anyone having anything to do with the deed. 
Here it was different. The deed was registered at the instance of the lady 
before whom the document was taken, who identified it, admitted execu- 
tion, and who asked for its registration. The decision in 23 Allahabad did 
nob affect the present case. With the object of satisfying the sub-regis- 
trar that there was special cause within the meaning of section 31, the 
husband may have taken over and shown the document. If he handed it 
over, that was an act without legal effect, and should not be taken into 
account. Strictly speaking the sub-registrar should have returned the 
document. Instead of that he kept with him and took it bo the lady. The 
error of the sub- registrar was nothing more than a defect in procedure 
[36] AlLthat the law requires is that the dooumenb should be before the 
sub-registrar and he is to be requested to accept it for registration. The 
oases in this court were. Ikbal Begum v. Sham Sunder (4), following 
another in the same volume, Ear Sahai v. Chunni Kuar (5) and Hardei 
v. Bam Lai (6). This last was considered by the Privy Council in 23 

(1} (1876) 2 1. A. 210: 24 W. R. 75. 

(2) (1877) 4 1. A. 166 ; 1. L. R. 1 All. 

465. 

(») (1900) 1. L»B. 29 All. 389. 
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All., and the aobual decision must be considered to be overruled by it. 
Other cases were Wdaiti Begam v. Fazal Husain Kkan (1) and Nath Mai 
V. Abdul Wahid Khan (.2). It was admiUod that the karinda presenting 
did nob possess the required power ot attorney. In aootner case — Bam 
Chandra Das v. Farzand AU Khan (3) —there was no evidence to show 
36 A. 3i=17 that he did nob. Toe only difference between Nath Mai’s case and 
I. C. 274=10 this was that there the mortgagor was present whereas here the lady 

was nob. But what happened in the presence of the lady had to be 
taken into consideration. In Jambu Pra'tad v. AJtab Ali Khan (4), it 
was nob proved that the executants were present when the registrar 
took in the deed and registered it. Another case was Uhri Prasad v, 
Baijnath (.5), where it was held that neither section 31 nor 89 applied. 
When it is a case under section 31, the law does not require that it is any 
particular kind of agent who should invoke the registrar. The observations 
of Lord Halsbdry in Quinn v. Lathem (6). show that the observation of 
the Privy Council in 23 AU. were to be restricted to the tacts of that 
particular case. If presentation by the husband was at all a presentation, 
it should be ignored. “Present" is used in section 32 in a taobnioal sense, 
and is nob merely equivalent to handing in; what happened subsequently 
satisfied the requirements of law, and if the sub-registrar thought that the 
husband had presented the document and endorsed it to that effect, it was 
merely a defect in his procedure and could be cured by section 87. The 
oases in 4 All. show that the mortgagor is estopped from disputing the 
validity of the registration. 

Mr. B. E. O'Gonor (Babu Lalit Mohan Banarji with him), for the 


respondent. 

[37] The facts wore not disputed. The two processes were perform- 
ed separately. The husband presented the document to the registrar, who 
endorsed t-hat fact on it, and then he went to the lady’s house bo register 


It is true that the lady was an assenting party to the registration with 
full knowledge of what was being done ; but the question was if in the 
present view of the law the fact that it was not properly presented was 
not fatal to it. There were two essential processes incidental feo registra- 
tion, (1) preseubatioD, and there had to be a record made of it ; (2) the 
registrar having been pub in motion by a proper presentation be piooae s 
to the formal registration. Going back to the history of registration we 
have Act XX of 1866. oonsoUdating the law of registration. All Acts 
since follow each other closely — those in 187 li 1877 and 1908 bot id 
parts and in the language used. The endorsemout of presentation is men- 
tioned in all these Acts, and the provisions are nob novel, the conditions ate 
looked upon as essential. Section 31 is in part V and section 32 m 
of the Act. In part V are grouped together all the provisions relating to tue 
place of regisbration, and in part VI there are pub together provisions 
which relute to the mode of registration, and section 31 relates to tne 
place of it. Part V itself is in two parts. The first says that o^y m a 
proper office can a document be registered. But there is a provision in 
section 33 itself for oases when the logisbrar goes to the abode ot a person 
wishing to present a decument for regisbration. In the second we have 
the procedure the registrar has to follow. As between the first paragraph 


al (1913) 9 A. D. J. 348. 

(2) (1912) 1. li. B. 81 AU. 855. 

(3) (1912) 1. Ii. B. 84 All. 263. 
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(6) (1991) A. 0. 495(606). 


X0I6 



SHALlIi-X7D«DlK AHMAD BANHI BIBI 


80 All. 89 




of seotiioa 31 and the 6rsb part of 32, there is no oonfliot. In the second 
part we have the perFons who are to make the presentation. There are 
throe classes of persons. Sections 31 and 32 are not mutually exclusive 
Section 31 contemplates that nothing in the shape of presentation is to 
take place at the office, if the Registrar goes to the abode of person wishing 
to register. It does not alter the formalities. The Privy Council lay 
stress in 23 All. on sect'on 32, a person not authorized cannot present. 
If it were merely a matter of procedure.it would only authorize the 
Registrar to go to the place a^ked and register the deed. There is a regular 
series of steps to be followed. He must act in pursuance of the Act. 
Failure to do so is not merely a defect of procedure. If it was not neces- 
sary [38j that presentation should be by the right person, it would not be 
necessary to specify the persons who could do it. Anybody might do 
it then. What was done could not be wiped off. The case in 23 Allaha- 
bad was authority for the proposition that registration following on 
a bad presentation was illegal. Presentation was not defined anywhere * 
but see Bartlett v. "Bolmps (1). Besides the person who actually went to 
the lady’s house was only a commissioner and the document could not be 
presented to him. He acted merely as a post office. The lady never came 
before the Sub-registrar at all. 

Dr. Satish Chandra Banerji^ in reply- -(on the last point). 

This plea was never taken before. In any case it was a mistake of 
the Sub-registrar and was merely a defect in procedure and could bo 
remedied by section 87. The District Registrar had sent the document to 
the vSub-registrar in the case in Ram Chandra Das v. Farzand Alt Khan (2) 
and there it was held to be duly registered. 

If the Sub-registrar sent some one else here, it was his bona fide 
mistake ; why should the parties suffer ? 


Richards. C. T. — This appeal arices out of a suit brought on foot of a 
mortgage, dated the llfch of .Tuly, 1893. Various defences were pleaded 

and amongst other things execution and consideration were denied The 

court below has found nearly all the issues in favour of the plaintiff. It has 

found that the bond was duly executed by iMu^ammat Bani Bibi, the 

mortgagor, and that the consideration was duly paid to her. The court 

however, somewhat reluctantly found that the bond had not been duly 

registered. This quection of registration was the question which came 

before a Bench of this Court. It appears that on the day on which the 

mortgage purports to have been registered, the husband of Mucaoimeb 

Banni Bibi made an application to the Sub-registrar of Bareilly tahsil 

The actual application is not before us bub there is endorsed on the bond 
the following note : — 

“ This document was presented by Muiz-ud-din 
day, the 12l3b July, 1893, between 8 and 9 A ar . in 
reginrar of parRana anti district Bareilly. He stated tit at Musammat 
Banni Bibi the executant of the document, was a pardanashin lady The 
document may be attested from the Mu'^ammRt at her residence bv 
means of a commission As the Musammat [39] abovenamed resides 
within the local limits of the municipality, this document may be sent to 
the departmental sub-registrar of Bareilly for attestation (Sd ) Wasi nd 

din. sub-registrar (Sd.) Muiz-ud-din Ahmad, the persons presenting this 
document, in autograph ’ ^ 


Ahmad on ^Vednes- 
the office of the Sub- 
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Ifi nexb appears kbad fche departmental sub-registrar o£ Bareilly went 
tbe same day to tbe lady’s house. The lady was duly identified and she 
admitted execution ot the deed. The money was paid oyer, and the 
dep^^rtmeufeal Sub-re^i'^brar senb fche document to fche sub-registrar ot fcahsil 
BareHlv. "who registered fche same. Ifc further appears Jrom the endorse- 
ment upon fche bond that the person who “ presented ' 
re^»\sfcrafcion fco the Sub-registrar of tahsil Bareilly was the husband. It is 
clear that fche Sub-regisbrar understood the husband to be the person who 
was " presenting ” fche document fco him for registration. 5“ 
below and in this Court it was admitted that when Muiz-ud-dm Ahmad, 
fche husband, “presented - the document 

authorized in fche manner prescribed by section 32 and 33 of the Registra- 
tion Act of 1877, which was then in force. Ifc was. however, strongly 
contended that what subsequ^^nbly happened at the residence of the 

lady amounted to a good “ presentation within the 

and that fche document ought therefore to be considered has having been 

At^tbe first hearing of the appeal in this Court ^^s never pointed 
out that fche gentleman who attended at the residence of the lady was not 
fche same Sub-registrar who had in tbe first place received 
from her husband, and the question which the 

before ifc was whether or not the lady having admitted the execution and 

communicated fco an officer oompefcenfc fco accept and 
her deMre fco have ifc registered, fche document was not sufficiently 
senfeed ” within the meaning of the Act. The bench before whom the 
appeal came considered that it was desirable that the 

decided by a larger Bench, and the case was accordingly referred to the 

The arguments in the fir^^b instance entirely proceeded upon the basis 

khak khe .leparkmenkal Siih-refikkrar wa. enkifcled to ^^3 

for reaickrafcion it in fact it had been duly P’-«=e“ted to him. Ik has 
now ak the very close of the arguments been [40] pointed out, that the 
denartmental Rub-rppistrar had no such aufchority. and the question which 

t rs^^trnded tn have deeidod hv this Bench does not rea ly anse^ 

Tt enema to mo that we have now only to decide whether or not tae 

“ ncnntntlon ” wliiob was made by the husband can. from any point 
piesentat, on which wa __ - ^nd secondly, whether 

th " f ;t thrt the received the deed for registration from an 

the act, ^hat Jihe ^ ^ .,3,ect of procedure which might be 

unauthorized per^one >; 87 ^ 333^3 ^3 that the 

dieraaarded under the^pr^^^ ^^_^,^ ^ complete nullity. He 

pre^on a .10 to pre'iont tbe document (or registration, and 

“ ooiu^on thiroue^ion is completely covered by the ruling of the, r 
T"ordIhins orw,e PrWy Council in tho case of Mujib-un-nissa v. Abir^ 
T? Tn Tam al‘:o of opinion that under no oiroumstances can what 

uonHv happened at the house bo deemed a good presentation, 

^ Homan wCattended at the houso had no authority to receive he 

the gen . rooistratmn His anthoritv was confined to ascertaining tha 
dooumont for exoented, that is to say. to examining the 

erecu“undo;the provisions of section 38 I would dismiss the appeal. 
KnoX, -T.— I concur and have nothing further to add. 


(1) (1900) h n. R 93 All. 233. 
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Banerji, J. — I also agree in tihe oonolusion afa which the learned 
Chief Justice has arrived. In the case decided by the Privy Council, 
namely, the case of Mujib-un-nissa v. Ahdur Rahim* (1) their Lordships 
observed : — “ It is clear that the power and jurisdiction of the Begistrar 
only come into play when he is invoked by some person having a direct 
relation to the deed. It is for those persons to consider whether they 
will or will not give to the deed the efficacy conferred by registration. 
The registrar could not be held to exercise the jurisdiction conferred on 
him if, hearing of the execution of a deed, he got possession of it and 
registered it, and the same objection applies to his proceeding at the insti- 
gation of a third party, who might be a busybody.*’ In the pre- 
sent case the document was not presented for ^registration by a per- 
son having a direct relation to the deed, and the subsequent ad- 
mission of execution by the executant was before an officer who had no 
jurisdiction to accept the document for registration. Therefore there 
was no presentation to a Sub-registrar having jurisdiction, and the 
[41] registration of the document must, according to the ruling of the 
Privy Council, be held to be invalid. I also would dismiss the appeal. 

TudbaLL, J. — I fully concur and have nothing further to add. 

CHAMihR. i). — I agree with the order proposed by the learned Chief 
Justice. It appears to me that there was neither in fact nor in law any 
“presentation” of the document by any qualified person to any person 
authorized to receive it for registration. 

By the Court. — The order of the Court is that the appeal is dis- 
missed, but without costs. The objection raised by the respondent as to 
costs is also dismissed with costs. 

Appeal dismissed. 

35 A 41 (=13 M L. T 162-1913 U. W N. 127=11 A. L J. H6 = 17 C. W N. 

453=17 C. L. J. 306=lS.Bom. L. R. 426=26 M. L J. 28.) 
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Raghubir Singh (Defendant) v. Moti Kunwar (Plaintiff) and 
Sati Singh and another (Plaintiffs) v. Moxi 

Kunwar (Defend ant). 

Two appeals consolidated. 


[1st, 5th and 26th November, 1912,] 

[On appeal from the High Court of Judicature at Allahabad.] 

Hindu laio — ParUtioyi — Beguisities for partition — Agreement to hold property in 
certain specific and defined sharet, effect of — Re-union, failure to prove aa alleged. 

The members of a joint Hindu family came to the following agreement:— 
‘*Now we have already oome to terms, and acoording to tbe shares given below 
we have been in po'>ses>%ion and eoioyment of our respeotive shares As regards 
it we have with our mutual con ent entered into an agreement aoeording to tbe 
terms given below. Tbe same share m tbe property whioh is in the possession 
of a particular person as given below shall be considered to be be property of 
that very potson wbo is in possession thereof If any of us brings any suit in 
tbe Civil or Revenue Court to the eSecc. that his share is less or be is a loser it 
shall be considered to be false in eve^y court. By virtue of this agreement no 
person shall be competent to bring any claim in any court in respect of any 
portion of the property other than the property detailed below ’* 'Jben follow- 
ed a speoifioation of the villages belonging to tbe family, and the shares in whioh 
those villages were thereafter to be held Prom that time the property bad been 


• preient .— lord Macnaohten. Lord MouLaoN. Sir John Edge and me 
Ameer ali. 


(1) (1900) I. L. B. 23 All. 233. 
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ontorod in the register in aooordanoe with the arrangement oontained in the 
agreement, and the agreement had been acted upoa up to the time of suit. 

by the Judicial Committee {affirming the decision of the High Gonit) 
that OQ the evidence and oiroumstanoes of the oa^e, tbe agreement was one 
which Operated as a partition of shares, and the family thenceforth ceased to be 
joint in accordance with the principle laid down in Appovier v. Hama Subba 
[42] Ait/iZii (1) ; Das v Bam Narain Sahu (2) and Parbati v. 

Nauiihal StuffJi (3). 


There was no re-union. That was a question of fact, and there was no 
evidence to show that any of the members of the family re-united, or even 
oontomplated re-union. 


Two appeals coo'^olidated from two judgments and decrees (24th 
Novombor 1903) of the High Court at Allahabad, one of which reversed a 
judgment and dooreo (l2th September 1907) of the Subordinate Judge of 
Mainpuri, and the other affirmed a judgment and decree (2nd June 1904) 
of the Assistant Collector of Etawah. 

The facts of the case are, for the purposes of this report, stated in the 
judgment of their Lordships of the Judicial Committee. 

The main question for determination in these appeals, was whether 
one Baldoo Singh, the deoea^^ed husband of the respondent Moti Kunwar, 
was a member of a Hindu joint family in co-parcenership with the appel* 
lants at the time of his death (as contended by the appellants), or had 
become separated prior to his death (as contended by the respondent). 

Upon thic quosti'on depended the title of Moti Kunwar, the plain- 
titY in the ‘^uit brought in the court of the Assi'-tant Collector of Etawah, 
the object of which was to recover her share of profits of a village named 
Kanohati'^i, which was recorded in her name. The defendants were the 
present appellaut-:, and tlie main defence was that Moti Kunwar was not 
a co-=haior, ‘ ut a Hindu widow in a joint family who was only entitled to 
maintenance. The .A^si'Stant Collector decided the ca^e on the provisions 
of the Agra Tenancy Act (II of 1901 of the Local Council) section 201, 
and held that the fact that Moti Kuuwar’s name was recorded as propri- 
etor in the Kovenue paper* \Yas sufficient to mamtain her claim in a 
Kevonue Court. Ho accordingly gave her a decree, and directed the 
partio- t ■> go to a Civil Court with respect to the question of title. 

The appelhiuts consequently brought the other suit in the court 
of the Su''or.hna*'-o Judge of Mainpun agam^t Moti Kunwar, claiming a 
doclaraMon that they were the owners of the property [43] wrongly 
recorded in the name of Moti Kunwar, bhe r title being that they were 
tlie surviving member* of the join*; family of which BaUdeo Singh (Moti 
Kunwar’* decca*ed hu*band' bal been a co-parcener. Moti Kunwar con- 
the *uit on the same title a* she hal set up in her own suit. 

The •'uhord nate Judge deciding in favour of the appellants said : — 


“The A"ve<'.ioz U whether by ?h;? scr^enren? B.iUeo Sicch and I*alfrA Siegh 
uie^d- 1 ^ d.'-'i- ea wnh Moh^c ?icgh .iloae. or w^fi^her it was thait 

c'ec'.ic-.i to vi.vide aivoce-t ther^selres acd .iUo from RAghucath Siegh acd 
> u-h " There sttccg oral cooumenr^ry evidence ;o show %h\% Ealaeo 

* T ,P.» S'lLCh. K <chaca’.h S r^h at.! S.4*i S.ogh remained joict :»her «be 

The ( 'rmer 'cossi=:* of :he < v; ecce of re<p?ctabla 

~ n.mr:d.«rs ad ra:.< a, a::d 3 servacsi. of ihe family. The doca- 
e^.u'-c* of the oa ct B.-il .U-o Siaga 

'.he T vh^iU^r oa the il'th of Arr.l 1? i. wherein he admits that 
t-e "had div:Iev-i from :.ohanSin::h 11 ye.ir? \go. but lived >o ntl y 

1. A -5. 


vl» 

\ « 
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■•0? 
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Lalta Singbf Baghunath Siogh and Sati Singh; the admission of the defend- 1912 
ant Moti Kunwar contained m her deposition before the Tahsildar in 1 6 26 

wherein she states: — *I have got my name entered for my satisfaction. All* * * 

were ioint daring the life-time of Tbakur (her husband) ; they are all joint even now. 

Iialta ^ingh and Sati Singh are the owner*:: they will be owners after me as they are 
the owners now. 'I here is no disunion amongst us. The accounts written by Baldeo 
Singh showed joint collections of rent and payment of Government revenue as also gg ^ 61ssl8 
that the expenses oonceoted with the illness and the death of Haghuanth Sinsh uod ^ X 162 

those connected with the funeral of Baldeo Singh and the marriage of bis daughter 
after his demise we;e made out of joint funds." ^ 127=11 aI 


Privy 

COUNOlIi. 


Moti Kunwar appealed to the High Court from that decision ; and L J. 146^7 
Baghubir Singh appealed from the decision of the Assistant Collector of 5; 

Etawah. The appeals were beard together by a Divisional Btinch of the ^g_ 

High Court (Sir Joun Stanley, C. J. and Banerji, J.) which reversed l. b. 426=23 
the decree of the Subordinate Judge, and afBimed that of the Assistant M. L. J. 23. 
Collector, on the ground that Baldeo Singh bad become separated from 
the joint family in his life-time. 

In the suit in which he was defendant Baghubir Singh obtained 
special leave of His Majesty in Council to appeal. In the suit in which 
he and Sati Singh were plaintiffs they appealed in the ordinary course. 


On these appeals. 


[443 DeGruifther, K. C. and B. Dube for the appellants contended that 
the agreement, dated the lObh of October 1873, was executed bo effect a 
separation in estate of Madan Mohan Singh alone, and was inoperative as 
regarded the other members of the family. The evidence showed that after 
the date of the agreement the parties to it continued to live as undivided 
members of a Hindu joint family. But even if the agreement did technically 
operate as a partition of the joint family, the acts, admissions and con- 
duct of the parties, it was submitted, established that there was a re-union 
between Baldeo Singh, Lalta Singh and Sati Singh, who afterwards lived 
together as members of a Hindu joint family. Reference was made 
bo Mayne’s Hindu law (7bh ed.), page 611, SQotiou >^95: Balkishen Das 
V. Bam Narain Sahu (1': Evidence Act (I of 1872), sections 18 and 45; 
Bewa Prasad Siikai v. Deo Dull Bam Sukal (2) : Gajendar Singh v. 
Sardar Singh (3); and Hoolash Kooer v. Kassee Prashad (4^ to show that 
the recording of the name of a widow, or of a member of a joint family 
as proprietor of a share did not operate as a separation in title ; 
Parbali v. NaunihaL Stngh (5) ; Agra Tenancy Act (11 of 1901 of the 
Local Council) section 201 : and the United Provinces Land Revenue Act 
(III of 1901 of the Local Council) section 144. The view taken by the 
Subordinate Judge (who heard the witnesses and could best estimate the 
value of the evidence given by them) was the correct one. and his decision 
should nob have been reversed by the High Court. 


Boss, K. C. and G. Considine O'Gorman for the respondent contended 
that it was established by the evidence and by the agreement of 1873, that 
Baldeo Singh was nob a member of the joint family at the time of his 
death, bub had become separated prior to that event. As bo the effect of 
the agreement they relied on the oases of Baikishen Das v. Bam Narain 
Sahu, and Parhati v. Naunihal Singh (6) ; and Mayne’s Hindu law (7th 
ed.), [433 page 672. The decision of the High Court was right and should be 

upheld. 

(1) (1903) I L B. 30 Cal 738. 1750) : (3' (1896) I. L,. B. 18 All 17fi (182>. 

L,. B. 30 1. A. 199 150 , (1) (1881) 1. L. B. 7 Cal. 369 {371). 

(2) (1899) I L* B. 27 Cal. 515 (519) ; (5) 11909) I. Ii R. 3l All. 412 (425) : L. 

L. B. 27 I. A. 39 (41). R- 30 I. A 71 (76). 
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De Qruythert K. C., replied. 

1912, November 2Gth: —The judgmanti of their Lordships was deliver- 
ed by Loud Macnaghten: — 

These are ooasoUdated appeals from a judgment and two decrees of 
the High Court of Allahabad pronounced in favour of the respondent 
Musammat Moti Kunwar. 

In the Court of the Assistant Collector of Etawab, Moti Kunwar, 
widow o[ Baldeo Smgh who died in 1895, succeeded in making good her 
claim to arrears in respect of a specific share of property which un- 
doubtedly at one time formed part of the joint property of an undivided 
Hindu family to which her husband belonged. Thereupon the appellants 
who alleged that Baldeo Singh was not separated at the time of his 
death, brought a suit in the Court of the Subordinate Judge of Main- 
puri and obtained a declaration that they were the absolute owners of 
the property claimed by Moti Kunwar and that she had no right of own- 
ership therein, but merely a right to maintenance. There was an appeal 
to the High Court by Moti Kunwar against the decree of the Subordinate 
Judge and an appeal by the present appellants against the order of the 
Assistant Collector. The two appeals were consolidated. The High Court 
reversed the decree of the Subordinate Judge and dismissed the suit of the 
present appellants, as well as their appeal against the order of the 
Assistant Collector. 

The whole controversy depends upon the question whether Baldeo 
Singh was separate in title and interest at the time of his death. 


In 1871, Madan Mohan Singh, who was a member of the undivided 
family, separated and received his share. For the purpose of this trans- 
action and in settlement of all disputes "relating to the zamindari, 
the household articles, and the money-lending business, &o an agree- 
ment was executed on the 19tb of December 1871 by Baldeo Singh, 
Lalta Prasad the adopted son of a deceased member of the undivided 
family, and Madan Mohan Singh. On the 10th of October 1873 another 
agreemeot was executed between and by Baldeo Singh, Lalta Prasad and 
Mudan Mohan Singh. After declaring that the executants along with 
[46] Ragbunath Singh and Sati Prasad were sharers in the villages speci- 
fied below, the agreement proceeded as follows: — 

“ Now we have already ootne to terras and aooording to the sharea given below we 
have been in po^flei^siou and enjoyment of oar respective shares. As regards it we have 
with our mutual consent entered into an agreement aooording to the terms given below, 

“The same share in the property whiob is in the possession of a partioalar person 
as given below shall be considered to be the property of that very person who is in 
possession thereof. If any of us brings any suit in Civil or Revenue Court to the effeot 
that his share is less or he is a loser, it shall be considered to be false in every Court. 
By virtue of ibis agree moot no person shall bo competent to bring any claim in any 
court in respect of any portion of the property oth -r than the peopercy detailed below." 

Then, after some provisions which it is nob necessary to set out, there 
followed a spooification of the villages belonging to the family and the 
shares in which those villages were thereafter to be held. The agreement 
was registered on the same day. From that time the property has been 
entered in the register in accordance with the arrangement contained in 
tbo agreement. And on the death of Baldeo Singh his share was entered 
in the name of bis widow, the respondent Moti Kunwar. 

From the terms of tho agreement of 1873, the learned Judges of 
the High Court rightly, as it appears bo their Lordships, "gather that the 
members of the family were in separate possession of defined shares of 
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bbe family properby before the date of ita exeoutioa ” and they also gather 1913 
from it ** that Bagbunath Singh as well as Sati Prasad,'* who was then a Kov. 1 , 6 , 36. 

minor, so far as the latter ojuld assent to an arrangement, had agreed to 

the allotment of shares spamfied in the instrument.” The learned Judges fur- - couNoili. 

ther point out that the kbewats of two of the villages specified in the agree- ^ 

ment of 1873, whiob were in evidence, show that at the close of 1872 the 89 A. 41=13 
entry of names was altered and bbe names of Lalta Prasad, Sabi Prasad, 

Baghuuath Singh. Baldoo Singh and Madan Mohan Singh were entered iij'^i27==l’l A 
separately in respect of their separate specific shares. jj‘ i46=17 

As regards the share of Raghunath, who was nob a party to the C. W. N. 463 
agreement of 1873, the partition appears to have been accepted and acted 
upon by him up bo the time of his death, which occurred in 1879. On l^is 
death the name of his widow was recorded in his place, and she was 31 ^ 28. 

appointed lamhardar of the village which [47] had been allotted to him. 

On her death the names of Baldeo Singh, Lalta Prasad and Sati Prasad 
were entered in her place, nob jointly, but in respect of specific shares. 

Sati Prasad, as already stated, was a minor at bbe date of the agree- 
ment of 1873, but it appears that on attaining majority he made no ob- 
jection to lb. He seams to have recognised the partition and acted upon 
it until Mobi Kunwar applied for complete partition in the Revenue 
Court. 

The contention on the part of the appellants was (1) that the agree- 
ment of 1873 was a partition only as regards the share of Madan Mohan 
Singh, and that the other members of the family remained joint, or (2) 
that the other members re-unibed either immediately or shortly after- 
wards. There seems bo be no foundation for the latter contention, and 
indeed it was only faintly pub forward. Re-union is a question of fact, 
an l there is nob a scrap of evidence to show that any members of the 
family re-unibed or even contemplated re-union. 

In support of their principal contention the appellants put in a mass 
of parol evidence which was contradicted by parol evidence on the other 
side. The learned Judges of the High Court thought the parol evidence 
vague, unsatisfactory and inconclusive. 

The High Court also rejected, and in their Lordships’ opinion rightly 
rejected, a petition of Baldeo Singh himself, in which he alleged that 
Baghunabh’s widow was entered as owner solely for her consolation. This 
petition was in answer to an application by the widow to remove him from 
the office of sarbarahkar, and is irreconcilable with an earlier petition pre- 
sented by him, in which he distinctly admitted that he paid bo the widow 
the annual profits of her share and that the agreement of 1873 had been 
acted upon. 

The High Court also rejected as unworthy of consideration a document 
which was referred to as proving that Mobi Kunwar herself admitted that 
the property registered in her name was joint family property. This docu- 
ment purports to be a certified copy of a certified copy of a deposition made 
by Moti Kunwar in another suit which was not even pub bo her in cross- 
examination, although she averred that she had never made an admission 
to that effect. 

The High Court also rejected as inconclusive certain accounts which 
purported bo show that the expenses of the marriage of [48] Baldeo Singh's 
daughter and his funeral expenses were paid out of joint family property. 

In conclusion the learned Judges say that it was sufficient for them 
that an agreement was committed to writing, which was clear and definite 
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in its terms, and they add that that agreement has been show n to have 
been acted upon up to the present time. 

Their Lordships agree in the result at which the High Court arrived. 
Having regard to the agreement of 1873, they think that the case is con- 
cluded by authority. The result is entirely in accordance with the 
principle laid down by this Board in the judgment delivered by Lord 
Westbury in Appovier v Bama Subba Aiyan (1) and in the more recent 
oases of JBalkishen Das v. Bam Narain $ahu (2) and Parbaii v. Naunihal 
yingh (3). 

Their Lordships will therefore humbly advise His Majesty that these 
appeals should be dismissed. 

The appellants will pay the costs of the appeals. 

Appeals dismissed. 

Solicitors for the appellants : Barrowt Bogers & Nevill. 

Solicitors for the respondent : Banken* Ford, Ford & Chester. 


35 A. 48 (=13 M. L. T. 182=17 I. C. 737=17 C. W. N. 233=1913 M. W. N. 131=17 C. 

Ii. J. 812=18 Bom. L. R 432=25 M L. J. 9l=‘ 0 I. A. 31). 

PBIVY COUNCIL. 

Abdullah Khan {Defendant) v. Basharat Husain (Plaintiff) 

and another appeal.^ 

Two appeals consolidated. 

[7th and 29th November, 1912.] 

(On appeal from the High Court of Judicature at Allahabad*^ 

Mor/gaflfi — RQdevipiion — Construction of mortgage as to the terms of redemption~Mort‘ 
gage and lipase to mortgognr contemporaneously granted’-^Mortgage czecuUa hfjore 
Transfer of Property Act (ZV of come into force^Morlgagec’e security redu^a 

by portion of proporly being withdrawn-^Section 66 (a of Transfer of Pfoperty Ac 
— night of mortgogee to compensation. 

The plaiatifl (re-^pondont) mortgaged to tbo dofeod^Dt (appellant) oerbain pro- 
perty by a deed, dated the 25bh of Au-^a^t 1«80, for Ra. 70.000 for eight years. 
On the 29th of Augaet (and so praotioally oontemporaneoualy with the mortgage) 
a lease of the mortgaged property was exoouted by the mortgagee in favour of tne 
mortgagor at an annual rent Rs. 4.200, which represented interest on the rao'®' 
gage debt at the rate of 6 pet cent, per annum. ’Ibe mortgage contained a clause 
that it is agreed by mutual consent of the patties that the profits of 
pertv [49] mortgaged’ shall belong to the mortgagee in lieu of the interest 
mortgage money, and 1, the mortgagor, shall have no claim for mesne ptonw. 
The mortgagee also shall have no right to claim interest on the mortgage money 
advanced by him *’ The lease, after reciting the mortgage, referred to a provi- 
sion in tbo hatter that the morbgigoc should be entitled to sell »®®'taiQ portion 
of the mortgaged property on condition that he handed over the '“a 

proceedfi of the sale to the mortgagee in payment of the mortgage debt, an 
provided that “ under the condition whatever sum of money the « 

should pay to the mortgagee in a lump sum should bo credited ana set 
against the rent payable under the lease with interest at 8 annas per cent. ^ 
mensem." Subsequently three further charges were tacked on to the mor^ag * 
the latest of which was dated the I3th Dooeuiber 1882. In Judo 1888, the . 
gagor was in artoar with his rent and the mortgagee brought a suit ogft* 

• Present : —tiOtA MaCNAGHTEN, Lord MOULTON, Sir^ JOHN EdGE and MB. 

AMEER all .r -d qfi 

(1) (lR6b) 11 Moo. I A. 75. (8) 11909) I. L. R. 31 All. 412; L. B. »b 

(2) (1903) I. L. K. 30 Oal. 738; L. B. 30 I. A. 71. 

I. A 139. 
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him on whioh the moctgegor gave up possession of the propecty to the mort- 
gagee In a suit for redemption (the right to redeem not being disputed). Held 
that the mortgagee was entitled under the terms of the mortgage to appropriate 
the profits of the mortgaged property in lieu of the interest on the mortgage 
money not paid by the mortgagor. Evidence of preUminaty negotiations and 
previous oonversations were not admissible to contradioc or vary the terms of 
the mortgage (Evidonoe Aot, section 0*J.) 

Held also that the mortgage and the lease were both parts of one and tbe 
same transaction. But there was no inconsistency between the two instruments 
nor would there have been any inconsistency if the mortgage itself had contain' 
ed a provision for granting a lease on the terms upon whioh tbe lease was 
actually granted. 

Heiri further that the original mortgage having been executed before the 
Transfer of Property Act came into operation, that Act was not applicable, not- 
withstanding that one of the further charges was executed subsequently to 
that date. Whatever might bs the construction of section G5 la) of that Aot 
(whioh was cited in support of tbe mortgagee's claim) he was not on tbe evi- 
dence and under the ciroumst ^noes of the pre.sent case entitled to compensa- 


1912 

UOV. 7, 39 


PBIVT 

OOUNOIL. 

35 A. 43=13 
H L. T. 182= 
17 1. 0. 537= 
17 C. a. N. 
288=1913 M. 
W. N. 181= 
17 0. L J. 
312=13 Bom. 
L. R 432=28 
H. L. d. 91= 
40 L A. 81. 


tion for any loss or damage occasioned by his security being diminished 
owing to a portion of tbe mortgaged property being successfully claimed from 
the mortgagor. 


[ReC. 1917 M. W. N. 275=3^ I. 0. 655=61 I. 0. 612-44 Mad. 301=12 L. W. 685=40 
il. Ij. J. 286 (Redemption — mortg ige).R©f 44 I. 0. 132=34 M. Cj. J. 179=7 L. W. 
229=1913 M W. N. 262 (construction— Mortgage). Ref. 27 I. C. 989=28 M. L. T. 
184 (T, P. Aot, 8 6c — oompeusation) ] 


Two consolidated appeals from a judgment and two decrees (22nd 
December, 1908) of the High Court at Allahabad, whioh partly reversed 
and partly affirmed a judgment and decree (22nd Deoember, 1906) of the 
Court of the Subordinate Judge of Meerut. 


The suit out of which the present appeals arose was one for redemp- 
tion of a mortgage, in which the right to redeem was not disputed, and 
the main question was whether the appellant, the mortgagee, who was in 
possession of the mortgaged property, was entitled to appropriate the 
profits in lieu of interest under the terms of the mortgage deed, and the 
circumstances under which it was executed. 


[30] The mortgage deed was dated the 25th of August 1880, and by 
it the respondent (plaintiff) in consideration of Rs. 70,000 mortgaged a 10 
biswa share in mauza Jeola, and a 6 biswa share in mauza Tisang for eight 
years nominally to Masuma Begam (bub really bo her husband Husain Ali 
Khan) now represented by the appellant (defendant). The most important 
provision of the deed, so far as this appeal is concerned was clause 4, 
which stipulated that "it is agreed by mutual consent of the parties to 
this document that tbe profits of the property mortgaged shall belong bo 
the aforesaid mortgagee in lieu of intere'^t on the mortgage money, and I, 
the mortgagor, shall have no ola-.m for the mesne profits. The mortgagee 
shall have no right bo claim interest on the mortgage money advanced by 
him.** On the 29tb of August I8d0, the mortgagee leased the whole of 
the mortgaged property bo the plaintiff for the term of the mortgage at a 
yearly rental of Rs. 4,200, which represented interest on the mortgage 
debt at the rate of 6 per cent, per annum. 

The lease, after reciting the mortgage, referred bo a provision in the 
latter that the mortgagor should be entitled to sell the abadi of mauza 
Jeola, on condition that he handed over the whole of the proceeds of the 
sale to the mortgagee in payment of the mortgage debt, and provided that 
under that condition ‘ whatever sum of money the mortgagor should pay 
to the mortgagee in a lump sum, it should be credited and set off against 
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19^2 rent payable under the lease with interest at 8 annas per oent. per 

NOV. 7, 29. mensem.'* 

The morteage and the lease were both registered on the 2nd of 

nooN^r. September 1880. 

On the 24th of November, 1880, the mortgagor borrowed from the 

3S A. 48=13 mortgagee Rs. 21,473-8-0 at 12 annas per cent, per mensem in order to 
M. L. T. 182 purchase a 6 anna share in mauza Tisang. That sum was tacked on to 
=17 G original mortgage. That purchase was never completed, and the money 

223^1913 M was attached by one of the judgment-debtors of the mortgagor. 

Iff. N. 131= In June, 1881, the mortgagor, being in arrears with payment of his 
17 rent, gave up possession under his lease, and the mortgagee re-entered into 

L^^^432^?a po'^^ession under the terms of the original mortgage deed. According 
M C J. mortgagor’s case he did this by arrangement with the mortpgee, 

40 1. i.. 31. from whom the mortgagor [51] received the following letter: — “After 

compliments, I beg to inform you that as you have according to the mutual 
agreement entered into between us, already presented a petition to the 
Revenue department, Musammat Masuma Begam the mortgagee will now 
collect the rents from tenants of mauzas Jeola and Tisang herself, and 
after deducting Rs, 4,200. the remainder will go in payment of the princi- 
pal and interest of the bond tacked on to the mortgage and the principal 
of the mortgage. The account begins from to-day. Dated the 11th June 

1881. " This document was neither witnessed nor registered and was held 
by the Subordinate Judge to be a forgery. The High Court was of opinion 
it was genuine; bub their Lordships of the Judicial Gomnaittee held it to 
bo inalmissihle on the ground that it was not registered. 

Sub'^equenb to the lease being so determined the mortgagor borrowed 
two further sums from the mortgagee, which were tacked on to the original 
mortgage and made redeemable with it; namely, on the 25th of April 

1882. R^. 6.000 repayable with interest at 10 annas per cent, per mensem, 
and on the 13th of December 1882, Rs. 1,000 repayable with interest at 
12 annas por cent per mensem. 

The appellant was the successor in title of the original mortgagee 
under a deed of gift, dated the 9bh of September 1890. 

The suit was brought on the 30bh of June 1906, the plaintiff after 
stating the facts praying that the defendant should be ordered to 
an account, as from the 11th of June 18S1. of the rents and pro6ts of the 
mortgaged property, and that the plaintiff should be credited m such ac- 
count with all moneys received by the defendant; that, subject to any 

amount which might be found to be due. a decree bo made in the piam- 
biff's favour for pos<=e'^siou of the property, and that if on adjustment ot 
the account any sum should bo found due by the defendant, the plambiH 

should ho granted a decree for it. ,, a ^ anfor 

Tho cleioudanb denied that the oral agreements as alleged were enter 

ed into and that Hu-ain Ali Jan was any party to the various 

bions except in bis capacity as general attorney f^r his wife ; that tp 

berms set out in the deeds wore the only terms on whiob the ^ 

to bo bound ; that any oral or other agreements purporting to qualify 

rialibs and liabilities under the registered deeds, had been entered m 

hv Tlusain Ali Jan w ithout any authority and were nob binding on t 

nor could they [52] affect tho rights of the defendant unde, 

those deeds ; that tho lease was admitted and that the plaintiff P 

posi-ession under it ; but it had no connexion with nor formed P ° _ 

original mortgage, bub that on the contrary, it was a distinct and sepa 
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trftnsaoMon. and bad, now it bad oome to an end, no bearing on tbe rights 
of tbe parties, and that at tbe date the original mortgage was made the 
plaintiff led the mortgagee to believe that he was the sole owner of the 
property mortgaged, but that in collusion with his sister he caused her to 
bring a claim whereby the mortgagee lost possession of a considerable por^ 
tion of the mortgaged property, and tbe rents and profits which would have 

accrued therefrom. Finally the defendant stated that he had no objection . _ 

to the redemption sued for, on payment of the sums due under 

original mortgage and the subsequent amounts tacked on to it, which be 283=1918 If! 

estimated to amount to Bs. 2,10,954. W. N- 131= 

The Subordinate Judge held that the mortgage and the lease were to 
be treated as separate transactions and that no extraneous evidence was ^ r 
admissible to prove that the mortgagee was only entitled to interest at ji. j. 91 = 
6 per cent, per annum under the mortgage deed of the 26th of August 40 I, A. 81. 
1880 ; that there was no agreement that the mortgagee would charge in- 
terest at 8 annas per cent, per mensem, but that the lease money was to 
be the profit of the mortgagee as long as the lease should last ; that the 
rukka produced in support of the agreement made in June 1881. was a 
forgery ; that if any such agreement had been made it would have been 
binding on the mortgagee ; that the mortgagee was aware that the plain- 
tiff's sister's share was included in the mortgage and tbe defendant was 
not entitled to claim any damages by reason of such share having been 
lost ; that all bonds (tbe principal mortgage bond and the three additional 
bonds) must be liquidated both as to principal and interest before redemp- 
tion; and that the mortgagee was entitled to enjoy and appropriate the 
entire usufruct of the property from July 1881 and onwards, and that ho 
could not he called upon to account for the same. 

The decree was consequently partly in favour of the plaintiff and 
partly in favour of the defendant. 

Both parties appealed to the High Court, and the appeals were heard 
by Sir John StanIiEY, G. J. and Banerji, J. They were [53] of opi- 
nion that tbe mortgage and the lease must be read together as forming 

one transaction the mortgage was in fact usufructuary only 

in name, and that it was not intended at the date of its execution that 
the mortgagee should go into possession or receipt of the rents and pro6ts. 

It was only when the mortgagor failed to pay the rent reserved by the 

lease that possession was taken Beading the mortgage and 

tbe lease together we cannot give to the provision in the mortgage deed 
as to the acceptance of profits in lieu of interest its liberal meaning. Tbe 
language of this provision must be taken to be controlled by the terms of 
the lease, which provided that during the subsistence of the mortgage rent 
at the rate of Bs. 4,200 a year should be payable .... "We think 
that the mortgage and the lease being one transaction the intention of the 
parties to be deduced from them was that the mortgagee if in possession, 
was bo receive Bs. 4,200 annually as interest out of the rents and profits, 
and that the mortgagor should enjoy the balance It was never the 
intention of tbe parties that the mortgagee if he book possession should 
put into his own pockets at least Bs. 2,000 a year over and above the 
Bs. 4,200." 

The appeal of the plaintiff was consequently allowed and that of the 
defendant was dismissed. 

The defendant appealed from both decrees to His Majesty in Oounoil. 

On this appeal. 


1919 

NOV. 7. 99. 

PBIVT 

OOUNOllj. 

85 A.4B=i8 
H. L. T. 189 


1667 


A V— 198 



sail US 


85 & 11 . 64 


ISDIAB HIQH OOUBS BBFOBTS 


[Vol 


1912 

NOV. 7, 29 

PRIVY 

OOUNOlXi* 

A. 48=13 
h. T. 182 
17 1. C 737 
17 0. V N. 
3=1913 H. 
V. M 131= 
17 C. L J. 
312=18 Bom. 

L. R. 432-23 

M. L. J 81= 
40 1. A. 31. 


DeGruyther, K. C., and O. Gonsidine O' Gorman for the appellant 
contended that under the terms of the mortgage deed he was entitled to 
appropriate the whole of the income from the mortgaged property in lieu 
of interest ; and that the respondent was not entitled to an account of the 
income. No oral or other evidence was admissible to explain the terms of 
the mortgage deed, which were quite clear in favour of the appellant’s 
contention. The mortgage deed and the lease were distinct and separate 
transactions, and the High Court, it was submitted, bad wrongly held 
that they should be read together as forming one transaction. In 
any case the lease having been determined could now have no bearing 
on the lights and liabilities of tbe parties, which must be governed 
solely by the terms of the mortgage deed. The rtiZcfta, [54] dated 
tbe 11th of June 1881, was not proved and the High Court erred 
in reversing on that point the decision of the Subordinate Judge ; 
but even if it were proved to be genuine, it wa®, being an unregistered 
document, not admissible in evidence so as to affect immoveable property, 
and had been wrongly admitted by the High CoUft. It was also con- 
tended that the appellant was entitled to compensation for the loss of 
income occasioned by the withdrawal of the respondent's sister’s share of 
mortgaged property. Reference was made to the Evidence Act (I ch 
1872), section 92 ; Registration Act (III of 1877) sections 17 and 49 ; and 
Transfer of Property Act (IV of 1882). section 65 (a) which, it was con- 
tended, was applicable. The decision of the High Court should be 
reversed, and that of the Subordinate Judge (so far as it was not adverse 

to the appellant) should be restored. 

Sir Erie Richards, K. C., and B. Dube for the respondent contended 
that the mortgage deed and the lease formed together one transaction, and 
that they should be so treated. The evidence produced *5° 
was the real inteution of tbe parties was therefore rightly admitted by tbe 
High Court in proof of the mode in which the rents and profits of the 
mortgaged property were to bo dealt with. The appellant had only go 
possession of the property in June 1881 . Reference was made to 
Singh V. Someshtoar Dat (1) and Balktnhen Das v. Legge (2) The rwftfta 
of the 11th of June 1881. it was submitted. wa<i properly admitted by tne 
High Court Under the circumstances the appellant had no right to any 
oompon^ation for any loss or damage occasioned by the reduction of bis 
security owing to a portion of the mortgaged property being found not to 
belong to the mortgagor. The Transfer of Property Act, it 

did not apply, the mortgage having been executed before that Act came 

into operation. 

DeQruyther, K. C., replied. 

1912 November 29tli ; — Tbe judgment of their Lordships was 

(lelivored by Lord MA< NAGHTEN:-The re^pondeDbs 

soHdated appeals are the representatives of tbe late plaintifi baiyi 
Racharat Husain, now deceased, who was the owner of valuable zammdari 
proirty, cubjoot to a mortgage, dated the 25th of August 18^0. and three 
fuXer oharRBA tacked to >t. Tbe mortgage of 1880 and these further 

charges are now vested in the appellant. 

[55] The controversy in this case arose out of these mortgage f**’*®" 
sactious. The original mortgagee was Husain AH Khan, who made t o 
advances bo Basharat Husain, and took the securities m the name or 

wife. 


(1) (1906) 1. L. R.28 All. 226. 
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Basharati Husain brought a suit for redemption. His right to re* 
deem ^as not disputed. The only question was as to the terms and ooD' 
dit.oDS on whioh the decree for redemption should be made. 

On the part of the appellant it was maintained that the rights of the 
parties must be governed by the provisions of the mortgage deed of 1880, 
which was duly executed and duly registered. On the other hand, the 
mortgagor contended, that the real intention of the parties was to be 
gathered, not from the mortgage deed, but from negotiations and conversa- 
tions alleged to have taken place before the mortgage was executed ; 
and (2) that on the mortgagor relinquishing the mortgaged property, whioh 
had been leased to him immediately after the date of the original mort- 
gage, an agreement was come to between the mortgagee and the mort- 
gagor as to the mode in which the rents and profits of the property were 
to be dealt with. The only evidence produced in support of this alleged 
agreement was a letter or rukkat neither registered nor witnessed, pur- 
porting to be dated the ilth of June 1881, and to be signed by the mort- 
gagee (who died in 1886, ten years before the institution of the suit). The 
Subordinate Judge of Meerut, who was the Trial Judge, came to the 
conclusion that the document in question was a forgery. The learned 
Judges of the High Court considered it genuine and gave effect to it. It is 
not necessary for their Lordships to determine whether the document is 
genuine or not. By the provisions of the Registration Act (Act HI of 
1877) such a document being unregistered is inadmissible in evidence. 

As regards the first contention on the part of the mortgagor, whioh 
appears to have been argued at great length in the Courts below, it seems 
impossible to support the decision of the High Court. It is no more per- 
missible in India than it is in this country to contradict or vary the 
express and unambiguous terms of a written instrument by reference to 
preliminary negotiations or previous conversations. The Indian Evidence 
Act is clear on the point. 

The consideration for the morbgage of 1880, was the sum of Rs. 70,000. 
The mortgage was expressed to be for the term of [f>6] eight years. 
The mortgage deed contains the foUov7ing statement 

is agreed by mutual coaseat of the patties to this dooument that the proQts 
of the propecty mortgaged shall belong to the aforesaid mortgagee la lieu of the 
interest on the mortgage money, and 1, the mortgagor, shall have no claim for 
mesne proSts. The mortgagee also shall have no right to olaim interodt on the mort- 
gage money advanced by him.*’ 

The mortgagee relied on this provision. The learned Judges of the 
High Court refused to give it any effect, holding that the mortgage was 
usufructuary only in form, and that the security was intended to be a 
simple mortgage carrying interest at the rate of 6 per cent, per annum. 
In coming to this conclusion the learned Judges seem to have been in- 
fluenced both by the preliminary negotiations to whioh the mort- 
gagor and his witnesses deposed, and by the circumstance that by a 
deed practically contemporaneous with the mortgage, the property was 
leased to the mortgagor for the period of the mortgage on very favoura- 
ble terms at a rent which, worked out at G per cent, per annum on 
the sum secured. The net profits of the property in morbgage were 
apparently not less than Rs. 6,000. The rent reserved was only 
Bs, Favourable as the terms were, the mortgagor very soon fell 

into arrear. The mortgagee brought a suit against him, and he then gave 
up possession to the mortgagee. It may be that if the mortgage deed 
means what it says, it would have been better for him to have fought the 
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case oub. Such is evidently the view oi the High Court. But after all, 
that is no concern of the Court. It was for the mortgagor to judge what 
\pas the wisest course for him to pursue. 

Having regard to the eagerness of wealthy money-lenders to obtain 
security on zammdari property, and the compeoition among them for a 
position thought so advantageous, there does not seem to be anything 
strange in the apparently easy terms of the first mortgage transaction 

between the lender and the borrower. 

Their Lordships agree with the High Court in thinking that the 
mortgage and the lease were parts of one and the same transaction. But 
there is no inconsistency between the two instruments. Nor would there 
have been any inconsistency if the mortgage itself had contained a pro- 
vision for granting a lease on the terms upon which the lease was actually 


[37] One point was raised the mortgagee before the Subordinate Judge 
on whioh he failed. It was not dealt with by the learned Judges of the 
High Court because they were against the mortgagee on the main question. 
The point was raised again before this Board. It was this : Part of the 
property expressed to be mortgaged was withdrawn from the security m 
consequence of a successful claim to it by the mortgagor's sister. The 
mortgagee claimed damages or compensation for the diminution of his 
security. The Subordinate Judge rejected that claim, being of opinion 
that the mortgagee when be took his security was aware of the oimum- 
stances of the property and the position of the mortgagor’s family. 
Lordships think that the Subordinate Judge was right They consider that 
bbo Transfer of Property Acbi Act IV of 1882, seobion 65 (a), on which 
reliance was placed (whatever the construction ot that section may be) can 
have no application to the present case where the mortgage was executed 
before the date of the Act, though one of the further charges was subse- 


quent to it. ... le 

Their Lordships will humbly advise His Majesty that the appeals 

should be allowed, the orders of the High Court discharged with costs (any 

costs paid thereunder being repaid), and the order of the Subordinate 

Judge restored. 

The respondents will pay the costs of the appeals. 

Appeals allowed. 

Solicitors for the appellant :—Ranken, Ford, Ford & Chester. 
Solioibors for the respondent -.—Barrow, Rogers & NevM. 


39 A, 68 (=17 I- C* Cr, L. 3. 769=10 A. h, 3, 462 ). 

[58] EEVISIONAL CRIMINAL. 

Before Mr. Justice Muhammad Bafiq. 

Emperor v. Ram Prasad and another.'*' 

[3rd September, 1912.] 

W/i XTV af I860 (Indian Penal Code), section 199 — Sai\ction to prosecute^Proseeu^ 
tion baldon atle^ false declaratiofi^Declaration inadmtBsable in evidence. 

A deolaration, before it oan be made the foundatioD of proaeoatioii un or 
199 of the Indian Penal Code, muet be one wbioh is admissible in ®v- 
denoe, and which the court before whioh it is filed is bound ot authorized y 
law to receive m evidence. - 

• Criminal Revision No 581 of 1919 against an order of H- Bomfotd, Dietriofc 
Magistrate of Cavrnporo, dated the 30tb of July. 1912. 

X060 



EMPEROR 1 ). RAM PRASAD 88 Ail. 89 

Tbe faots of this case were as follows : — 

On the 19tih of February, 1913, three complaints were filed in the 
court of the City Magistrate of Cawnpore, namely, (1) Musammat Rupia 
Ram Dial and Ram Sahai, (2) Ram Dial v. Gauri Suankar, ^3) Ram 
Sahai v. Gauri Shankar. The learned City Magistrate transferred the 
three complaints to a Bench of Honorary Magistrates, composed of Nawab 
Kbakan Husain and Pandit Kundan Dal, for disposal. There were several 
postponements during the trial of the three cases, and on the 21st of May, 
1912, charge sheets were framed. On the 3lst of May, 1912, three appli- 
cations were filed in the court of District Magistrate of Cawnpore, by Ram 
Sahai and Ram Dial, for the transfer of the three oases from the Bench 
of the Honorary Magistrates to some other court. The applicants for 
transfer made certain allegations against tbe Honorary Magistrates. The 
three applications were accompanied by three declarations, the latter being 
made by Ram Prasad. Puttan Lai and Ala Baksh. The three declarations 
were not sworn to before any officer of a court. The District Magistrate 
called upon the Honorary Magistrates for an explanation, which was sub- 
mitted on the 26th of June, 1912. On the 296h of June, 1912, an order 
of the bra ^sfer of the three oases to the court of the City Magistrate was 
made. On the 1st of July, 1912, the opposite party, namely, Musammat 
Rupia and Gauri Shankar, objected to the order of transfer on the ground 
that no notice of the application for transfer had been given to them. The 
District Magistrate cancelled his order of the 29bh of June, 19 12, and fixed 
the 6bh of July, 1912, for the hearing and disposal of the transfer applica- 
tions. On [59] that date some oral evidence was recorded by the District 
Magistrate and an order of transfer was made. On the 15bh of July, 1912, 
Pandit Kundan Lai and Nawab Khakan Husain, the Honorary Magisbrabes! 
addressed a letter to the District Magistrate, denying the allegations con- 
tained in the three declarations of Ram Prasad, Puttan Lai and Ala 
Bakhsh, and submitting their own affidavits contradicting the said declara- 
tions. After hearing the parties concerned the learned District Magistrate 
sanctioned the prosecution of Ram Prasad, Puttan Lai and Ala Bakhsh, 
under section 199 of the Indian Penal Code. Against this order Bam* 
Prasad applied in revision to the High Court. 

Mr. C. Dillon (with Mr. W. Wallach), for the applicants. 

Babu Satya Chandra Mukerjiy for the opposite parties. 

Muhammad Rapiq, J.— This is an application in revision, praying 
that the order of the District Magistrate of Cawnpore, dated the 30th of 
J^lyi 1912, sanctioning the prosecution of the applicants under section 199 
of the Indian Penal Code be set aside. The circumstances which led to 
the grant of sanction are as follows : — On the 19th of February, 1912 
three complaints ware filed in the court of the City Magistrate of Cawn- 
pore, namely, (1) Mussammab Rupia v. Ram Dial and Bam Sahai (2) 
Ram Dial v. Gauri Shankar, (3) Ram Sahai v. Gauri Shankar. The learn- 
ed City Magistrate transferred the three complaints to a Bench of Hono 
ary Magistrates, composed of Nawab Khakan Husain and Pandit Kundan 
Lai, for disposal. There were several postponements during the trial of the 
three oases, and on the 21sb of May, 1912, charge sheets were framed. On 
the 31 sb of May. 1912, three applications were tiled in the court of Dis- 
trict Magistrate of Cawnpore. by Ram Sahai and Ram Dial, for the trans- 
fer of the three oases from the Bench of the Honorary Magistrates to 
some other court. The applicants for transfer made certain allecabions 
against the Honorary Magistrates. The three applications were acoom 
panied by three declarations, the latter being made by Ram Prasad* 
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Pattian Lai and Ala Bakhsh. The three declarations were not sworn to 
before any officer of a court. The District Magistrate called upon 
the Honorary Magistrates for an explanation, which was submitted on the 
26tb ot June, 1912. On the 29bb of June, 1912, an order for the transfer 
of the three oases to the court of City Magistrate was made. On the 1st 
of July, 1912, the opposite party, [60] namely, Musammat Rupia and 
Gauri Shankar, objected to the order of transfer on the ground that no 
notice of the application for transfer bad been given to them. The District 
Magistrate cancelled his order of the 29bb June, 1912, and hxed the 6th of 
July, 1912, for the bearing and disposal of the transfer applications. On 
that date some oral evidence was recorded by the District Magistrate and 
an order of transfer was made. On the 15bh of July, 1912, Pandit Kundan 
Lai and Nawab Kbakan Husain, the Honorary Magistrates, addressed a 
letter to the District Magistrate, denying the allegations contained in the 
three declarations of Ram Prasad, Puttan Lai and Ala Bakbsb, and sub* 
mitting their own affidavits contradicting the said declarations. After 
bearing the parties concerned the learned District Magistrate sanotionad 
the prosecution of Ram Prasad, Puttan Lai and Ala Bakhsh, under sec 
tion 199 of the Indiaa'Penal Code. It is against this order that the appli- 
cant, Ram Prasad, has filed the present application. It is contended by 
his learned counsel that the order of the learned District Magistrate is 
ultra vires ; that no valid ground for granting the sanction has 
been made out, and that no offence under section 199 of the Indian 
Penal Code has been committed by the applicant. I shall take up the last 
objection first. It is admitted by the applicant for the purposes of this 
application that declaration was filed by him in the court of the District 
Magistrate with bis application for transfer. It is, however, argued that 
the declaration was not one which the District Magistrate was bound or 
authorized by law to receive in evidence and to act upon it, and indeed be 
did not consider it evidence, for he examined some witness on the basis 
of whoso statements an order of transfer was made. Therefore, if the 
declaration in question contained any false statement, no offence under 
section 199 of the Indian Pena! Code has been committed. In support of 
this contention the following cases have been cited : — (1) lu the matter oj 
the petition of Isioar Chunder Guho and others (X)tAhdul Majid v. Krishna 
Lai Nag (2), Chandi Pershad v. Abdur Eahman (3). I think that the 
contention for the applicant must prevail. A deolaiation, before it 
can be made the foundation of a prosecution under section 199 of the 
Indian Penal Code, must be one which is admissible in evidence, and 
which the court [Bi] before which it is filed is bound or authorized by law 
to receive in evidence. The suggestion that there is no prohibition against 
the reception of such declaration in evidence does not render it admissible 
or the declarant amenable to the provision of section 199 of the Indian 
Penal Code. It is not pointed out for the opposite party that the declara- 
tion tiled by Ram Prasad was one which under the Criminal Procedure 
Code, or any other law, the court before which the proceedings were pending 
was bound or authorized to receive in evidence. I therefore bold that the 
sanction granted by the learned District Magistrate for the prosecution of 
the applicant under section 199 of Indian Penal Code, cannot be upheld. 
It is unnecessary bo discuss the other objeocions taken on behalf ol the 
applicant. I. therefore, set aside the order of the learned District Magis- 
trate. dated the 30tb July. 1912, as against Ram Pra'^ad. 

Application al lotacd. 

I. L. B. Cal 181. 


(1) (18B7> 1. li. B. 14 Cal. 663. 
12) (1898) I. U B. 20 Oal. 724. 


1062 



4 

VJ «QA V. HUHAHUAD AMIN 85 All. 62 

35 A. 61 (=17 I. 0. 799=10 A. L. J. 168=18 Or. L. J. 668). 

REV rSION Ali CRIMINAL. 

Before Mr. Justice Muhammad Bafiq. 

Giga V. Muhammad amin.* 

[Ath Oobober, 1912.] 

Act No. XIII of 1859 {Workman' s Broach of Contract Act) — Procedure — Special proce- 
dure under the Act not apclicable io ordinary loans between master and toorkman. 

Held that the apeoial prooedura provided by Aot No. XIII of 1^69 for thereco* 
very of money advanced in the* otroumatanoea therein deaoribed ia not applioable 
where money ia advanoed to a workman, not for the purpose of aasUting him to 
complete a spaoido piece of work, but aa an ordinary lonn to be repaid out of 
the workman’s wages. In the matter of Annsoori Sanyasi (1) referred to. 

The applioanb Giga, having employed one Muhammad Amin bo work 
ab his shop, lenb Muhammad Amin some money under an agreement by 
which the loan was bo be repaid out of Mubammad Amin’s wages. Before, 
however, the loan was repaid, Muhammad Amin left the service of Giga. 
Giga thereupon filed a complaint against Muhammad Amin under Act 
No. Xm of 1859 in the court of the Cantonment Magistrate of Cawnpore. 
The Magistrate referred the matter in dispute to arbitration. The majority 
of the arbitrators filed an award decreeing the sum of Rs. 51-4 to Giga, 
and that sum was paid. Giga, however, applied in revision to the Sessions 
Judge to set aside the order of the Cantonment Magistrate, and failing 
there, made a further application to the High Court. 

[62] Mr. E. A. Howard {(or whom Babn Saty a Chandra Mukerji), 
for the applicant. 

The Assistant Government Advocate (Mr. B. Malcomson) and Mr. W. 
K. Porter^ for the opposite party. 

Muhammad Bafiq, J. — This is an application in revision by one 
Giga. praying that the order of the learned Cantonment Magistrate, dated 
the 23rd of July, 1912, be set aside. It appears that Giga had employed 
Muhammad Amin, the opposite party, to work at the shop of the former. 
Mubammad Amin took a loan from the applicant for which he gave an 
agreement. Before the loan had been paid off, Muhammad Amin left the 
service of Giga. The latter filed a complaint under Act XIII of 1859, in 
the court of the Cantonment Magistrate, for the recovery of the loan or 
for an order directing Muhammad Amin to return to work. The learned 
Magistrate referred the matter to arbitration. The majority of the arbit- 
rators filed an award decreeing Rs. 51-4-0, to Giga. the applicant. That 
sum. I understand, has been paid. It is contended for the applicant that 
the learned Magistrate had no jurisdiction to delegate his powers under 
Act XIII of 1859, to arbitrators. I find that the objection taken 
by the applicant need not be considered as his application must fail 
on another ground. The loans that can be recovered under Aot XIII 
of 1859 are the loans which are advanced by employers to their 
workmen for doing specific work. In the present case it is admitt- 
ed that the money advanced to Muhammad Amin was not advanced 
for doing any particular work. Whatever work be was doing at the time 
that he took the loan ha1 been finished and nothing of it remained to be 

•Criminal Beviaion No. 722 of 1912 from an order of W. F. Kirton 
Judge of Cawnpore, dated the 7th of September, 1912. * 

a) (1S04) 1. D. B. 28 Mad. 37. 
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done. Under these oiroumstances the applicant’s petition to the learned 
Magistrate could not be entertained ; see In ike matter of Annsoori Sanj/^ 
asi (1). Th e application fails and is rejeoted. 

Applioation rejected. 


35 A. 63 (=17 1. 0. 797=10 A h. J. 473=13 Or. L. J. 861.) 

[63] APPELLATE CRIMINAL. 

Before Mr. Justice Str George Knox and Mr. Justice Muhammad Bafiq. 

Empebor V. Badri Prasad.* 

[24th October, 1912.] 

Jurisdiction-^Practice^ Evidence in criminal case recorded hp Astisiani Seisions 
Jud^e — Judgment pronounced by Sessions Judge toHhout re~hearing the evidence. 

Where a Se^aione Judge decided a case upoD evidence taken, not before himi 
bat before an Assistant Se^isions Judge, it was held that the Sessions Judge's 
judgment was ultra vires aod a fresh trial was ordered. 

In this ca'^e the applicant Badri Prasad was committed to the Court of 
Session at Mainpuri on charges under sections 467 and 471 of the Indian 
Penal Code. The ease was transferred bo the Assistant Sessions Judge. 
The Assistant Sessions Judge recorded the evidence in the case ; but 
did nob proceed to judgment, on the ground that one of the issues in 
the ca^e was at the same time awaiting decision under appeal in the 
court of the District Judge. After some interval the case was taken up by 
the Sessions Judge, who did not hear the evidence at all, bub proceeded 
to judgment upon the evidence recorded by the Assistant Sessions Judge, 
and convicted the accused. Badri Prasad thereupon appealed to the 
High Court, contending, inter alia, that the judgment of the Sessions 
Judge was in the circumstances passed without jurisdiction. 

Babu Satya Chandra Mukerji, for the appellant. 

The Assistant Government Advocate, (Mr. B. Malcomson)t for the 
Crown. 

Knox and Muhammad Rafiq, JJ.: — Badri Prasad has been oonviotad 
of an offence under section 47 I of the Indian Penal Code and sentenced 
to a term of rigorous imprisonment and payment of a fine. He has 
appealed. We do not go into the facts of the case in view of the order 
which we propose bo make. There has been unfortunately in the trial an 
itroj^ularity which cocupels us to set it aside and to order a new trial. Badri 
Prasad was committed to the court of sessions at Mainpuri. The case was 
transferred by the court of sessions bo the court of an Assistant Sessions 
Judge The Assi^fcanb Sessions Judge heard the case so far as the evidence 
[64] was concerned ; but did not proceed to judgment, on the groun 
that one of the issues in the case was at the same time awaiting 
under appeal in the court of the Disbriob Judge, and we are told that the 
case remained pending for a year, when it was taken by the Court of Ses- 
sions at Mainpuri sitting at Etawah. The learned Sessions Judge did not 
hear the evidence at all. but proceeded to judgment upon the evidence 
recorded by the A^sictanb Sessions Judge. He bad no jurisdiction to do 
this. The judgment and sentence are a judgment and sentence passed 
without jurisdiction and mu^^b be set aside. We notice wbab is appa * 

^ Criminal Appeal No. 440 of 191-2 from an order of E. 0. Allen, Sessions Judge of 
Mainpuri, dated the 23rd of May, 1912. 

(1) (1904) 1 D. R. 28 Mad. 37. 
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TenWy a mistake of law into which the learned Sessions Judge has fallen. mis 
He says that it is settled law that in such a case the accused cannot O PT, a fc 

be convicted at one and the same time of forging a document and 
using that document as forged and the charges under sections 467 q^imihaIi. 
and 471 must, therefore, be regarded as alternative, Wa know of no - 

authority to this effect and none has been pointed out to us * It must 
bo distinctly understood that wo pronounce no opinion whatever upon I* 0. 797— 10 
the evidence relating to either of these charges. Moreover, we wish to — mOf/b, J. 
point out that it is most inexpedient for a sessions trial to be adjonmed. 301 ' 

The intention of the Code is that a trial before a court of sessions should 
proceed and be dealt with continuously from its inception to its ffnish. 

Occasions may arise when it is necessary to grant adjournments, but 
such adjournments should be granted only on the strongest possible ground 
and for the shortest possible period. With these remarks we allow the 
appeal so far that we set aside the conviction and sentence and send back 
the case for trial before the Court of Sessions at Fatehgarh. 

Record returned. 


85 A. 65 (=*17 I. C. 783*10 A. L. J. 475). 

[63] APPELIiATE OIVIIj. 

Before Mr. Justice Tudball and Mr. Justice Muhammad Bafiq. 

Munseu Lal and another {Judgment-debtors) v. Ram Narain (Auction 

purchaser).^ 

[28fch October. 1912.] 

Procedure Code. 1903, order XXI, rules 84, 89, 92 — Execution of decree — Sale of 
immoveable property — Acceptance of final bid deferred.-— Application to set aside 
sale — Limitation. 

field that a sale o( immoveable property in exeoution of a deoree is not com- 
plete until the sale officer has Rocepted the final bid and the purchaser has paid 
in the deposit of 25 pec cent, of the purchase money required by tale 84 of order 
XXI of the Code of Civil Procedure, 1903. The period of thirty days prescribed 
by rule 92 will not, therefore, begin to run against a person applying under 
rule 89 if for any reason the final bid remains for a time unaccepted by the 
sale officer. 

[Ref: 78 I. C. 47.] 

The facts of this case are fully stated in the judgment of the Court. 
Mr. M. L. Agarwala. for the appellants. 

Babu Jogindro Nath Chaudhri and Babu Sarat Ohandra Chaudhri, 
for the respondent. 

TuDBAii and Mubammad RaPIQ. JJ.: — The circumstances out 
of which the present appeal has arisen are as follows: — Certain pro- 
perty was put up for sale in execution of two decrees, one of which 
was for Rs. 11,521 and the other was for Rs. 2.521. Apparently, when 
the decrees were sent to the Collector for exeoution, there was an error 
in the rwfefcar sent and Rs. 1,521 was shown as the amount due under 
the one deoree instead of Rs. 11,521. The property was duly notified for 
sale, and on the 22nd of August it was put up for sale. Ram Narain was the 
highest bidder and offered Rs. 6,400. The sale officer, as his order of the 
22nd of August shows, seeing that the total amount apparently due under the 

• fBut SCO Queen- Etnprest v. Umrao Lai. I. Ij- R. 24 All, 84 . — Ed.] 

t First Appeal No. 17 of 1912 from an order of Mubammad Husain, First 
Additional Subordinate Judge of Meernt. dated the 20th of January, 1912. 
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decrees was Bs. 3i678, was of opinion bhati ib was nnneoessary bo sell the 
whole of this propetbyi and made up his mind bo sell ib in bwo lobs of one>half 
each. Ib is equally clear from his order of the same date that the decree- 
holder at once informed him that the amount due under the one decree was 
Bs, 11,521 and nob Bs. 1,521. The sale officer made up his mind to verify 
this statement from the civil court, and in his order of the 22nd of August, 
he distinctly states that he does not conclude the sale — * ekhtetam^i-nilam 
manzur nahin kia ja sakta'* — and he postponed the matter till he received 
f66] information. On the 28th of August he received information that 
the correct amount due under the decree was Bs, 11,521. He accordingly 
noted this in his order, which distinctly states that he concludes the sale 
as it is nnneoessary to sell the property afresh in bwo lots. On that same 
date he received from Bam Narain the one-fourth deposit which it is neces- 
sary bo make under order XXI, rule 84, of the Code of Civil Procedure. 
On the 23rd of September, on an ex parte application, the civil court 
confirmed the sale. From the 24bh of September bill the 26th of October 
the court closed for vacation. On the 26bh of October the judgment- 
debtor deposited the amount of the decree plus 5 per cent, of the purchase 
money as required under order XXI, rule 89, and he asked that the sale 
should be set aside. The learned Subordinate Judge refused to set aside 
the sale, being of opinion that ib was impossible for him to do so after he 
had once confirmed the sale. The judgment-debtor comes here in appeal, 
and it is urged, we must admit, with considerable force that the auction 
sale was not concluded until the 28bh of August; that the deposit made on 
the 26th of October was a deposit made within time, i.e., within thirty 
days of the sale, omitting the vacation, and that the learned Subordinate 
Judge was not debarred from setting aside the sale merely because 
he had, on the 23rd of September, by an ex parte order, confirmed it. 
It is contended on behalf of the respondent that the sale in the 
present instance took place on the 22nd of August, and that if the 
judgment-debtor wished to make a deposit, he was bound to do so before 
the 22nd of September. In our opinion, in view of what took place on 
the 22nd of August and the lengthy order pa^ised by the sale officer 
on that date, and the action that he took in the meantime, and his order 
of the 28th of August, it is quite clear that the sale was not concluded 
until August the 28th. We cannot accept the contention that directly a 
bid is made the sale is concluded. In his order of 22nd August the sale 
officer distinctly and in very clear language stated that he did not oonolude 
the sale; that the final bid was nob there, and that it was his intention to 
split up the property into lots and put up the same afresh. Under order XXI 
rule 84 a person who is declared to be the purchaser at a sale has immedi- 
ately after snob declaration to make a deposit of 25 per cent, on the amount 
of his purchase money to the officer conducting the sale. It is. therefore, 
[67] quite clear that for the conclusion of a sale it is necessary for the sale 
officer to accept the final bid and to make a declaration as to who is the 
purchaser and to order that purchaser to forthwith pav 25 per cent of the 
purchase money. It i^ clear that if such deposit is not made immediately, 
it is open to the sale officer to continue the sale afresh, and such auction 
nurchaser who fails to make the deposit is liable (or the difference bet- 
ween the amount of his own bid and that of the final bid which may be 
accented bv the sale officer. Our attention has been called to a ruling m 
Chowdhry Kesri SaTiay v. Qi ani Roy (1). It is of no assistance whatsoever 

(11 (1902) I. li. R., 29 Cal. 626. 
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to us in the present case, nor was the point which now arises, before the 
court at the hearing of that case. It seems to us that the matter is simply 
one for the exercise of a little common sense. The mere making of the last 
bid does not conclude the sale, and in our opinion in the present case the 
sale was concluded on the 28th of August, which is evidenced by the fact 
that on that date the sale ofBoer declared Bam Narain to be the purchaser 
and made him pay 25 per cent, of the deposit under order XXI, rule 84. It 
is equally clear that the judgment* debtor could not have made a deposit and 
applied to have the sale set aside prior to the 28th of August. In this view 
it is quite clear that the deposit made on the 26th of October by the appel- 
lant was made within time. The learned Subordinate Judge was not pre- 
cluded by reason of his order of the 23rd of September from accepting this 
deposit and setting aside the sale. An ex parte order passed on that date 
could not deprive the present appellant of his rights under the law, and it 
was the Subordinate Judge’s duty to set aside the sale. We, therefore, 
allow the appeal and set aside the order of the court below. The sale of 
the 28th of August, 1911, will be set aside. The appellants will have 
their costs in both courts. 

Appeal allowed. 
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38 A. 68 (»17 1. 0. 471^10 A. L. J« SOI.) 

[68] APPELLATE CIVIL. 

Before Mr. Justice Sir Harry Griffin and Mr, Justice Chamier. 

Masih-ud-din (Plaintiff) v. Ballabh Das and others (Defendants),^ 

[11th November, 1912.] 

Muhammadan law — WaqJ — Subaequent Jailure of title of waqif^Right of muiawalli 
to auc on indemnity bond executed in favour of waqif aapurchassr — Right of plain- 
tiff to shift basis of claim during auti — Practice. 

A paiobased a village, the vendors giving him an indemnity bond in case he 
should be dispossessed. A then made a waq{ ot the property purohased, naming 
himself as mutawalli and after him his son M. A lost the property as the result 
of a suit, and subsequently lA meanwhile having died) Af sued as mutawalli to 
enfotoe the terms of the indemnity bond. Held that the waqf was invalid, and 
that M. could not be permitted to change the character of the suit by claiming 
as one of the heirs of A. 

Per CllA^ilER, J :~Evon if the waqf was valid, the mutawalli was not enti' 
tied to miantain the suit in the absence of a transfer to him as such of the 
vendee's rights under the indemnity bond. 

The facts of this case were as follows : — 

By a sale deed, dated the 12tb of November, 1889, Seth Kishan 
Chaud and Gokul Chand sold the village Lasra to Shaikh Abdullah, and on 
the same date they executed an indemnity bond to the effect that in case 
the village sold went out of the bands of the vendee for want of a clear 
title in the vendors, the former would pay back the price together with 
damages to the latter, and as a security for the due performance of that 
agreement mortgaged certain villages to Abdullah. On the 22nd of May, 
1897, Abdullah made a waqf of the village Lasra and himself became a 
mutawalli. On his death his son, the plaintiff in this case, became 
mutawalli. There was some litigation with respect to Lasra, with the 
result that for want of title in the vendors it went out of the hands 

•First Appeal No. 211 of 1911 from a decree of Aohal Behati, Bubordinato Judge 
of Banda, dated the 29tb of March, 1911. 
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igia plaintiff (uncler a decree of the High Oourb) on the llbh of May* 

NOV, 11. 1906. He was held also liable be pay mesne profibs and oosts. The 

plaintifft therefore, sued to enforce the indemnity bond. The defen- 

AppHiiiiATfl ciants pleaded, inter alia, that the plaintiff as mutawalli was nob enbi- 
OiV^ mortgagee inasmuch as the rights arising under 

3B A. 68* the indemnity bond were nob inoluded in the waqf. It was further 
17 1. C. 471= pleaded that Abdullah having acquired no clear title in the village 
lO A. L.J. jjasra could nob make a valid waqf of that property and the indem- 
®0l- nity bond was without consideration. The Subordinate Judge dismissed 
the suit, holding that the sale was void ab initio; that there was no 
£69] valid waqf ; that the waqf did nob include the indemnity bond and 
that there was no separate legal consideration for the bond. The plaintiff 
appealed to the High Court. 

Babn Joijindro Nath Chaudhri (with him Maulvi Bahmatullah), lot 
the appellant, contended that Abdullah, when he became a mutawalli, 
could himself enforce his rights under the indemnity bond. He had in 
him vested all the rights arising out of that bond. In this case it could nob 
be said that those rights did not pass to the plaintiff. He cited the Trans- 
fer of Property Act, section 55 12). The subject-matter of the waqf must 
belong to the owner of the property and in this case it did belong to him 
under the sale deed. These rights would pass because there was a clear 
intention that they should. The reservation of such a right would clearly 
be inconsistent with the intention of the waqf. The extinction of his 
own rights was absolute. The waqf attached bo the money. It was for 
the benefit of the waqf that the suit had been brought. The 
position of the appellant was that if he could not enforce the indemnity 
bond as a mutawalli, he should bo permitted to enforce it as one o e 

heirs of Abdullah as a personal claim. 

The Hon'blo Dr. ISundar Lah The Hon ble Pandit Mot% 

Babu Durga Charan Bantrji and Pandit Uma Shankar Bajpa%, for the 

respondents, were not called upon. / ^ 

Griffin, J.:— This appeal arises out of a 
under an indemnity bond executed in favour ot one Abdallah by ^ishan 
Chand and Gokul Chand on tba 12 th of November 1889. ^ 

KisbanChand and Gokul Cband executed a sale deed of a 

Lasta, in favour of Abdullah The latter apparently had 

to the validity ot his vendors' title, for. on the same date, 

vendors an indemnity bond the conditions of which ^‘•‘ve given rise t^the 

present suit. By this indemnity bond the vendors 

good to Abdullah the sale price together with any loss bo might sustam 

account of any detect of title in the property conveyed by ^ ® 

& Ahrliillah entered into possession of the ptoperoy 
i"d remam^d^HossessTon until the 27th of May. 1897. when be made 

a dedication of ^^isj^llage g^ appointed himself the first mutawaUi 

f S^as the 

^hT Court o'n the 2Bt of Decomoor. 1905, 

d^ ThT“3ri o^AuS to'“reco:r; a^s^m of^K^ fif ^0 on 

LToount o^ tL price of the village. Basra, and the loss incurred by 
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plaintiff owing to the village having passed out of his possession. The 
defendants 1 to 5 are transferees from the vendors of Abdullah of the 
village hypothecated under the indemnity bond mentioned above. Musam> 
mat Naraini, the sixth defendant, is the person who, under a decree of this 
Court, obtained possession of the village Lasra. The defendants 7, 8 and 9 
are representatives of the vendors. They have not appeared to defend the 
suit, and no relief was asked as (against them. Abdullah died during the 
pendency of the appeal in this Court in the suit brought by Musammat 
Naraini, and his son, who is the appellant here, was brought on the record 
as his representative The present suit was defended on various grounds, 
and we are conoernod here with two only. The lower Court has upheld 
the contention of the defendants ; first, that the waqf is invalid and 
therefore, the plaintiff is not entitled to maintain the suit, and secondly, 
that Abdullah, the vondee, at the time he created the waqf, did not at 
the same time convey to the mubawalli his rights under the indemnity 
bond. In appeal, it is contended that the court below was wrong in hold- 
ing that the waqf was invalid and that the plaintiff has no right to main- 
tain the suit because the waqfnamah contained no mention of a convey- 
ance to the mutawalli of the vendee s rights under the indemnity bond, 
it is, further, contended that ii the present suit cannot be maintained by 
reason of any defect in the plaintiff’s position as mutawalli, he ought to 
be allowed to continue the suit as heir of the vendee, Abdullah. This 
Court in its decision of the 2isb December, 1905, held that the sale to 
Shaikh Abdullah was not a valid sale and that Abdullah was not a 
bona fide purchaser under that sale. The Muhammadan law on the 
['Jlj subject of waqf, which it is necessary to refer to in this case, will be 
found at page 134 of Ameer Ali’s Muhammadan Law, Volume I : — ** The 
subject-matter of the dedication must be the property of the waqf at the 
time the waqf is made, that is, he must be in a position to exercise domin- 
ion over it. Consequently, if a waqf is made by a person of some property 
of which he is in unlawful possession, but which be, subsequently pur- 
chases from the rightful owner, such waqf is invalid. So also, when a 
man makes a waqf for certain good purposes of land belonging to another, 
and then becomes the proprietor of it, the waqf is not lawful, but it would 
become validly dedicated if ratified by the proprietor. Accordingly, when 
a person purports to make a waqf of property which does not belong to 
him. and such waqf is subsequently ratified by the true owner, the 
dedication is valid.” Here, it will be seen that Abdullah made a dedica- 
tion of certain property of which be was not the true owner. There 
has been no ratification of the waqf by tho true owner, and 1 am not 
satisfied that, according to the Muhammadan law as set out above, 
the so-called waqf, so far as tho particular village Lasra was concern- 
ed, was valid. I agree, therefore, with the lower court in dismissing 
the plaintiff’s suit on that ground. I do not consider it necessary to 
go into the second ground as bo what was the exact intention of Abdullah 
in regard to his rights under the indemnity bond at the time he executed 
tho waqfnamah. As to the plea advanced on behalf of bhe'appellant that 
ho should bo permitted bo continue tho suit in his capacity as heir of the 
deceased, Abdullah, 1 do not think that the request is one which should 
be acceded to at this stage of the case. It is nob pretended that the 
plaintiff is the one and only heir of Abdullah, and 1 am nob prepared at 
this stage of the case bo allow the plaintiff bo continue the suit in an 
entirely different capacity. In my opinion the suit was rightly dismissed 
by the court below, and X dismiss this appeal with costs. 
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Ohamier, J.: — I agtee that bhe appeal should be dismissedi but I 
should prefer to rest the dismissal of the appeal on the ground that even 
if the wanf was valid, the plaintiff has no right to sue on the deed of in- 
demnity as mutav?alli of bhowaqf. [72] The right to sue on that deed 
does not appear to have been transferred to the mutawalh for the time 
being. Under the waqfnamah Abdullah abandoned his title to mauza 
Lasra, but did not mention or in any way refer to the deed of indemnity. 
The right bo sue on that deed is nob appurtenant to the interest of 
Abdullah in mauza Lasra and did not pass bo the mubawalli for the time 
being under section 8 of the Tranefer of Property Act or under any other 
provision of which I am aware. If it was intended that the mutawalh for 
the time being should have the right to sue on the deed of indemnity. I 
can only say that, in my opinion, no such intention has been expressed 
in the waqfnamah. I agree that the plaintiff should nob, at this stage, be 
allowed to convert the suit by him as mubawalli into a suit by him as one 

of the heirs of Abdullah. , . . a 

By the Court : — The appeal is dismissed with costs so far as cieten- 

dants 1 bo 5 are concerned. . 

Appeal dtsmtssed. 


38 A. 72 (=t7 I. C. 468=10 A. L. J. 810). 

APPELLATE CIVIL. 

Before Sir Henry Biehards. Knig hU Chief Justice, and Mr. Justia Banerji. 

Kabta Kishan, {Plaintiff) V, HaenaM Chand, (Defendant).'*' 

[I5th November, 1912.] 

M No. XVI cj 1908 (I.id.a» Beghiraiion Act), sec,io,> Z- 2 ---'Frc.enlotio»"~Pre,enla. 
lion by a servant of the mortgagor tn the presence oj ynortgagor. 

lot “ ^Nath followed. Mupb-un^nissa v- 

tfu'am ( 2 ) disUoguilLd. dambu Prasad v- Ajtab Ait Khan (3) not ioUowed. 

[Ref; S5 All. 134.] . 

This was a plaintiff’s appeal in a suit for sale upon a mortgage. Mom 

the oLrts below disoiissod the suit upon the ground that 
of the document was defective, and the sole question m appeal 
Hicb Court was whether in the oircumstanoos the mortgage-deed was 
faUdly registered. The circumstances in which registration was effected 

are deti^^ed^m him Babu Jogindra Nath Chaudhn and 

Mr. A. P. Dube), tor the appellant— 

Mr R E OVofior, for the respondent. . . u u e. 

Richards C. J., and Banerji, J. : -The only question which has 

V. «rpiifld in' this appeal is wbobher or not the mortgage sued upon was 
d"y "rit "^gg^i^tered in accoraance with the provisions 0^3 

- •■socoad Appeal NO. 61 ol 1919 'ci“ilubrmtad fhafi. 

Ifpcrdr'e fudg^e the 2 r,th ct ^^oP-nrher 1911^ 

U) (1912) I D. B. II AU. 865. (8) (1912) 1. L. B. 31 All. 331. 

^2) (1901) I. Ii. B. 23 AU. 43d. 


1070 



5 ] 


KABTA KI8HAB H. HABKAU OHABD 


85 AU. 71 


Indian Rogistraljion Aob. The dooument was in fact regisbered. Ib has an 
endorsemenb bhab ib was “ presenbed ” for regisbrabion in bhe office of bhe 
sub-registrar. Below this is bhe name of a person which is variously read 
as Sanbh, Nabha, or Sehua. He is described as bhe servanb of bhe morb- 
gagee. The morbgagor in answer bo bhe inberrogabories served upon him 
admibs bhab he was presenb when bhe dooumenb was being regisbered and 
when ib was handed over bo bhe sub-regisbrar. He oannob remember appa- 
renbly who acbually banded over bhe documenb, bub he says bhab some 
person whose name, probably, was Sanbha, handed over bhe dooumenb. Ib 
is olear. however, from bhe admibbed faobs in bhe case bhab ab bhe bime of 
regisbrabion bhe morbgagor was presenb assenbing bo bhe regisbrabion of bhe 
dooumenb, wibh full knowledge of whab was being done in bhe office of bhe 
sub-regisbrar. The real quesbion for considerabion is whebheror nob bhese 
ciroumetanoes amounb bo a *' presenbabion ” wibhin bhe meaning of sec- 
bion 32 of bhe Indian Registration Aob. Both bhe Courts below have dis- 
missed the plainbiH’s suib on bhe preliminary point bhab bhe mortgage was 
nob duly " presented ” for regisbrabion. There has been some conflict of 
authority on this quesbion and the point was very fufly argued recently 
before a Full Bench of the Court, bub unfortunately no decision was pro- 
nounced by the Court on the quesbion now before us, the case burning on 
another point. In the case of Nath Mai v. Abdul Wahid Khan (1), a case 
in which the facts were very similar bo those of the presenb case, ib was 
decided that where a person who was authorized bo “presenb” a document 
for registration was presenb assenting to bhe registration, bhe mere fact bhab 
his was nob the hand to give bhe document to the sub-regisbrar did nob pre- 
vent the document being regarded as duly “presenbed” wibhin bhe meaning 
of the section. No doubt a somewhat contrary view was taken in bhe case 
of Jambu Prasad v. Aftab AH Khan (2). We think under all the circum- 
stances [74] we are entitled to consider the quesbion on its merits without 
feeling bound by authority, particularly as we have had so recently bhe 
benolib of bhe very full arguments advanced in bhe Full Bench case bo 
which wo have referred. 

The Privy Council decision in bhe case of Mujib-un-nissa v. Abdur 
'Rahim, (3) has in our opinion no application bo bhe circumstances of the 
present case. In bhab ca «^0 the person who presented the document bad 
been the attorney of a deceased person who wished bo execute and register 
a deed of waqf. Before bhe document was presented for registration the 
donor of the power of attorney had died. Consequently the person pre- 
senting bhe dooumenb for registration had no authority from any one to 
presenb bhe docuraonb, nor was there any other person presenb who could 
have legally “ presented ” bhe document for registration. We think that 
bhe remarks of their Lordships in this case must be read and understood 
in connection wibh the facts of the case which were before them. After 
full consideration we see no reason to depart from bhe view which he 
expressed in bhe case of Nath Mai v. Abdul Wahid Khan (1). We, accord- 
ingly, allow bhe appoal, set aside the decree of both the courts below and 
remand the case to bhe court of first instance, through the lower appel- 
late court, with directions to readmit bho ca=e upon its original number in 
the file, and proceed to bear and determine bhe same according to law 
Co«bs here and heretofore will be costs in the cause. 

Appeal allowed. 


(1) (1912) I L. R 84 All. 355 (2) (1912) I. L. B 

(3) (1901) I. li. B. 23 All. 233. 
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APPELIiATB CIVIL. 

Before Mr. Justice Sir Harry Qriffin and Mr. Justice Ckamier, 
AijIjAH Dad Khan and others {Defendants) v. Sant Ram (Plaintiff) 

AND 'WaHID-DN-NISSA AND OTHERS (Defendant'i).'^ 

[I9bh November, 1912.] 

Act No. VXI of 16^9 [Succession Certificate Act), sections A and Mj—Suecession certiji. 
cate^^Holder of certificate not eniiiled to assign his rights thereunder. 

Bold that the tights oonforred by the grant of a Buccesaion oecfcifioate undet 
Suoceasion Cettifioate Act, 1889, are personal to the grantee and cannot be 

assigned. 

[Ref; 36 All. 21; 42 All. 549=18 A. L. J. 666; Diaa; 35 M. D. J. 666=48 I. 0. 785;] 

The facts of this case are as follows: — . rr a 

One Bahadur Khan was a mortgagee. He! died, leaving Farzand 

All and others as his heirs. Farzand Ali on the 25bh of [76J 

August, 1900, obtained a certificate under the Succession Certificate 
Act for the collection of the mortgage debt due to Bahadur Khan. On 
the 15th of March, 1904, Farzand Ali assigned the mortgage debt bo Sahu 
Sant Ram together with his right to sue for the same, and made over to 
the assignee the succession certificate which he had obtained. The assignee 
brought a suit, on the strength of that a^^signment, for enforcement of the 
mortgage. He did not produce any succession certificate empowering him 
to collect the debt due to Bahadur Khan, bub produced the one which was 
granted to Farzand Ali. The defence, inter alia, was that the certificate 
granted to Farzand Ali could nob be acted upon bv his assignee. Ibis 
obiecbion was overruled and the suit decreed. The defend^bs appealed. 
The Hon’hle Pandit Moti Lai Hthru (with him The Hon ble Naioab 

Muhammad Abdul Majid), for the appellants: ■ , t 

The ulaintiff cannot got a decree except on the production of a suooe - 

sion certificate granted bo himself. Section 4 of the cffrJiii'nn 

oate Act i<; imperative. It has been definitely ruled 
applies to mortgaRe debts as well as to simple mouey debts. The 
law does not reoognir.e an assignment of a succession certificate , the right 
granted by such a certificate is a purely personal one. °O“Sn 0 d to the 
grantee thereof. To recognize snob assignments would be to ^efe^e 
object of the Succession Certificate Act, which is to 

against the worry and uncertainty arising from disputes 

claimaufs title. Section 16 of the Act 

they are made to the person to whom the certificate has 

plaintiff, by obtaining an assignment from the 

to sue. cannot he deemed to have fu filled the requirements of 

Mr. B. E. O'Gonor (for Maulvi Muhammad Ishaq), for the respon 

Th7 requirements of section 4 have been complied with, inasmuch as 
a .ucce^ion certificate covering the debt sued be^: 

emuto"d to^ehT^Sifl'peesonallv. though in the case 

words “ to him ” [76] which oc cur m clause (0 is sigDifaoauo. ^ _ 

* FiTflt AppeU No. Mi of 19l2, Irora a deoreo of Pitambat Joabi, Second Addi 
tional Judge of Motadabad, dated the 18th of Maroh, 1911. 
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nothing feo prohibit the assignment of the rights under a suooession oertih- 
oate together with an assignment of the debt itself. The recognition of 
^ob an assignment would not go against the objeots of the Suooession 
Cartifioate Act. The fisoal objeob would in no way suffer, as a oertihoate, 
in the first instance, would still be necessary. And where the debt to- 
gether with the right of oolleotion thereof granted by a suooession 
oerbifioate are assigned, there arises no question of involving the debtor in 
vexatious disputes relating bo the title of rival claimants. In this oase the 
assignee is substituted for the original grantee of the oerbifioate and the 
protection against the demands of rival claimants remains unaffected. 
None of the objects of the Act is, therefore, frustrated*. Should a fresh 
certificate be deemed necessary the plaintiff may now be given an opor- 
tunity of obtaining and producing it. 

The Hon’ble Pandit Moti Lai Nehru replied. 

Griffin and Ohamteh, JJ.: —This was a suit upon a mortgage made 
in favour of one Bahadur Khan by two persons who are now represented 
by the appellants and others. Bahadur Khan died leaving a son, 
Farzand Ali, and other heirs. Farzand Ali applied for a succession oerti- 
fioate in respect of several debts due to his father. Some of the other heirs 
stated that they had relinquished their rights in his favour, and a certifi- 
cate was issued to Farzand Ali, who some years later assigned the mort- 
gage debt together with his right to sue for the same to the respondent, 
Sant Bam. It is, on the strength of that assignment, that the present 
suit was brought. The claim was resisted upon several grounds, one of 
which was that Farzand Ali was not competent to transfer to another the 
right conferred upon him by the succession certificate to sue for the re- 
covery of the debt. The court below decided this and other questions 
against the appellants. Hence this appeal. 

Apart from the provisions of the Suooession Certificate Act, Farzand 
All, as one of the heirs of Bahadur Khan, could have sued upon the mort- 
gage, making as defendants the heirs of Bahadur Khan who declined to join 
as plaintiffs. He could also have assigned his interest in the mortgage to 
the respondent, Sant Bam. Indeed, the assignment in favour of Sant 
Ram may be regarded [77] as having transferred to Sant Ram all Farzand 
All’s rights under the mortgage, although the assignment purports to 
have been made by Farzand Ali as holder of the suooession certificate. 
Bub section 4 of the Succession Certificate Act provides that no court 
shall pass a decree against a debtor of a deceased person for payment of 
his debt to a person claiming to be entitled to the effects of a deceased 
person or to any part thereof, except upon the production by the person so 
claiming of a certificate granted under that Act or of one or other of cer- 
tain other documents, which admittedly have not been produced in this 
case. It has been held by this Court in many oases, which we are bound to 
follow, that a debt secured by a simple mortgage is a debt within the mean- 
ing of the provision just quoted. A certificate under the Succession Certifi* 
cate Act has boon produced, but it is in favour of Farzand Ali. The question 
is whether such a cerbifioate is sufficient. The Act does not in so many 
words say that the certificate must be one in favour of the plaintiff, but 
we think that that is the meaning of the provision. The declared 
object of the Act is to facilitate the oolleotion of debts on successions and 
to afford protection to parties paying debts to the representatives of 
deceased persons. Section 16 of the Act protects a debtor of a deoeaeed 
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person who pays the debt in good faith to the person to whoTn the certifl^ 
cate was granted. An assignee of the person to whom the certificate was 
granted does not appear to come within the section. From this it would 
appear that the person to sue for the debt is the person to whom the 
certificate was granted. Notwithstanding the preamble to the Act, one 
88 A. 74=10 of the objects of the Act seems to have been to prevent people from 
A. li. J. 805 evading payment of the duty payable on certificates issued under Act 

=17 I. C. 486. j qI 1860. If that had been the sole object of the Legislature, there 

would have been much to say for the view taken by the court below. 
But the main object must be taken to be that stated in the preamble. 
The Act is designed to enable debtors to know with certainty the person to 
whom they can safely pay a debt due to a deceased person. If we were 
to hold that any person may sue for the recovery of a debt due to a 
deceased person provided that he produces a certificate having the debt 
specified in it, the debtor would have to trace the title of the plaintiff and 
[78] we should re-introduoe the confusion which the Act was designed to 
remove. If the plaintiff relies upon a grant of probate or letters of ad- 
ministration, he must show that the grant was made to him, and we see 
no reason why it should be otherwise in the case of a succession certifi- 
cate. The result is that the plaintiff, in our opinion, was nob entitled to 

maintain this suit. 

It was suggested that we might adjourn the case in order that the 
plaintiff might apply for a certificate. We cannot allow this, as the plain- 
tiff cannot be permitted to convert a suit by him as assignee of Farzand 
Ali into a suit by him as holder of a certificate authorizing him to collect 
debts due to Bahadur Khan. The appeal is allowed and the suit is dimiss- 
ed with costs. 

Appeal allowed, 

93 A. 78 (=14 Cr. L. J. 2=18 I. C. 146=10 4. L. J. 531). 

BEVISIONAL CRIMINAL. 

Before Mr, Justice Tudhall. 

Angan and others t). Ram Pirbhan.* 

[23rd November, 1912.] 

CfiminalProcedurA Code, sections 203. Complaint summarily rejccted^^Furiher 

inquiry^l^ otice to pcnon complained again$t not necessary. 

A notice to a poraon against whom a complaint is made is quite onneoesBary 
where it is sought to sot aside the summary order rejecting the oomplaint«in a 
proceeding to which ho was actually no party. 

[Ref 4 Pat. L. 3. 455 ; Fol. 74 I 0. 715=34 Ot. L J. 811.3 

A oomplaint made against Angan and others was summarily rejected 
bv a magistrate of the first class without calling upon persons complained 
against ^ Subsequently a fresh inquiry into the subject matter of the 
oomplaint was ordered by the District Magistrate, again wthout notice to 
A . r»hhftr<? Anflan and others applied to the High Court for 

rev'^s^n ot this order upon the ground that it could not have been legally 

passed without notice to them. 

Mr R K Sorahjt. for the applicants : — , . ij 

Th is a well-established principle of criminal law that no order should 
bo passed bo the prejudice of any party by a court exercising appellate^r 


’• Hriminal Revision No. 822 of 1912 from an order of B. M. 
Magistrate o! Budaun. dated the 2l3t of September, 1912. 


Nanavatty, Diatriot 
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revisional powers witihoub giving that party an opportunity of showing 
cause against the passing of such order. Although section 437 of the 
Criminal Procedure Code does not expressly provide for the giving 
of such an opportunity, yet precedents have [7 « j laid down the rule 
that it Should be given. 1 roly on the case of Queen- Empress v. 
Ajudhia U) and on the cases cited therein. It is true that those were 
oases where the accused person was d‘soharged, and not cases where the 
complaint was dismissed forthwith under section 203, without making the 
accused person a party, but as regards the advisability or desirability of 
giving notice to the party affected there is no difference in principle 
between the two oases. 

[TudbaIjIi, J., referred to Mir Ahwad Rossem v. Mahomed Ashari (2) 
and Queen- Empress v. Furan f3)]. 

Mr. G. W. Dillon, for the opposite party, was nob called upon. 

TudbaLIj, j, — O ne Siam Pirbhan alias Sam Parpan ffled a complaint 
in the court of a tirst class magistrate against the present applicants, 
preferring a charge of defamation against them. The petitioner’s complaint 
was dated the 2isb August, 1912, bub was tiled in court on the 22nd of 
August. The Magistrate recorded the complainant’s statement on oath and 
forthwith dismissed the complaint. The complamant at once went to the 
District Magistrate in revision and the latter ordered a further inquiry. 
The applicants come to this Court in revision against that order 
and the main contention is that the order was passed behind their 
back and without notice to them and is therefore bad in law. 

In my opinion there is no substance in the contention for the 

simple reason that there has been no order of discharge whatso* 

ever. They at no time had been called upon to appear and defend. The 

Magistrate has simply dismissed the complaint without any inquiry what- 
soever. Under rulings of this Court it would have been open to the same 
magistrate to accept a fresh complaint by the complainant on the same 
facts and to have taken action thereon and to have made an inquiry. To 
the same effect is the decision of a Full Bench cl the Calcutta High Court, 
in my opinion a notice to a person against whom a complaint is made is 
quite umieoeseary wnere it is sought to set aside the summary order in a 
proceeding to which he was actually no party. In the present instance 
the complaint was dismissed without inquiry and at the very least the 
complainant was entitled to an inquiry even though only under 
section 202, Criminal Frooedure Code, it was open to the court to make 
tSOj an inquiry under section 202 of the Code or after issue of summons 
to the accused person. My attention haa been called to certain rulings of 
this Court, e.g. Queen Empress v. Ajudhia (i), bub an examination of these 
rulings shows that they were all cases m which the accused was tried and 
discharged and a further inquiry was ordered behind his back and without 
notice issued to him. The present is not a case in which it was necessary 
to issue notice to the accused persons before ordering further inquiry. I 
therefore reject the application. The proceedings which have been stayed 
will be continued. 

Application rejected. 


(1) (1898) I. L. B. 20 All. 839. (3) (1902) I. L. R. 29 Cal. 726. 

(2) (1886) 1. If. B. 9 All. 86. 
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PBIVY COUNCIL. 


SuBAJ Narain and another {Plainiifjs) v. Iqbal Narain and 

OTHERS {Defendants).^ 

[7th and 8th November and 10th December, 1912.] 

[On appeal from the Court of the Judicial Commissioner of 

Oudh, at Lucknow.^ 

Htndw iaw^Joint family^Allegaiion of separation m suit hy tome memhars for 
separate thare-^Expression of intention to hold share separately net proved 
Bight to mesne profits on separation — Exclusion from joint family, ailegaiton 

qJ U on-receipt of share of profits of jotnt property — Voluntary residence not totth 

joint family — Refusal of ailoioance as being inadequate. 

The appellant, a menibet of a joint undivided Hindu family, brought a suit in 
1905 against the respondents, the other members of the family, alleging a 
separation by him in 1901, when he had expressed his intention to bold bis 
share separately, and claiming possession of bis share, with mesne profits. 

Held that what may amount to a separation, or what conduct on the part of 
some of the members may lead to separation of a joint undivided Hindu family, 
and convert a joint tenancy into a tenancy in common, must depend on the 
facts of each case. A definite and unambiguous indication by one member of 
intention to separate himself and to enjoy bis share in severalty may amount 
to separation : bub to have that efleot the intention must bo unequivocal and 
clearly expressed. Separation from commensahty does not as a necessary con- 
sequence eSeot a division [Rrwun Bershad v. Hadha BecOy (1)J. A separation in 
me:<8 and worship may be due bo various causes, and yet the family may con- 
tinue joint in estate. 

In this appeal it was hold (affirming the decision of the court of the Judicial 
Commissioner) that on the evidence in, and under the circumstances oi, the case 
and the conduct of the party alleging division of the family there been no 

separation in 1901, and the appellant was consequently not entitled to mesne 

profits on that ground. , -. -f 

C81] He also claimed mesne profits on the ground of exclusion from the jomi 
family, as he had nob since 1901 received any share of the profits of the joint 
property. Held that albbough he had not received any of the profits of the joint 
estate, the evidence was clear that the appellant was ofiered an allowance from 
the profits of the joint property which fie refused to accept as being maae- 
quate, and that would not amount to exclusion. 

[Cleat and unequivocal expression of Intention 

18 M L T 546=31 1. C. 674 ; 98 M. D. J. 4-.i3=lVl5 M. W. ^^3-28 1. 0. 

625 ; 89 Mad. 186 ; 89 Mad. H9 ; Si2^6^l' o' 

136 ; 33 M. L. J. 759 ; Ref. 60 1. O. 919=^5 if' 

Affo Qi nr 1 I O M. 1^. J* lU 1. O. <48— l9ii iVl. 

487—16 L W '^268^ 70 ^ 0 846; 71 I 0. 177=1^22 M. W. N. 216=42 M- U J. 

50?=l5 W.- 595®=J5 Mad. 6*48 (F. B.) VI I. O. 274=14 M L.J. 46=46 Wad. 

849 : 77 I. G. 450=37 C. L J- 233— 5u Cal. 370.] 

Appeal from a decree (30th October. 1909 J of the Court of 
oial Commissioner of Oudh which varied a decree (547th August, 1908) of 

the Additional Judge of Hardoi. tha 

The only question for determination on this appeal was whether the 

aDDcllants wore entitled to a decree for mesne profits against the respon- 
dents, in addition to the decree for partition of their joint properties. 

The tacts are for the purpose of this report sufficiently stated in the 
judgment of their Lordships of the Judicial Committee. 

• Preset^ Lord Lord MOOLTON, Sir JOHN Edge, and Mr. 

AMEER AIjI. 


(1) (1846) 4 Moo. I. A 187. 
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The appellant Suraj Narain, with his two sons as GO'p1amti£fs, insti- ±Qi2 
tut^ the suit whioh gave rise to this appeal, against Bakht Narain and his Nov. 7,8. 
family (defendants Nos. 1 to 6) and also against Batan Lai, Madan Mohan D bo, 1 0. 
Lai, and Kishan bal (defendants Nos. 7 to 9). He claimed that the pro- pb,vy 
parties in the names of the defendants Nos. 7 to 9 belonged to the joint OOUNOIL. 
family, alleging that they had wrongly taken possession of them in oollu- 
Sion with Bakht Narain. He alleged that he had totally separated himself M A. 80==13 
from Bakht Narain at the end of October, 1901. and that there had been a i c 80 
*' legal partition ” of the properties, first made in November, 1900. and —17 q/w. n. 
completed in October. 1901, and he prayed for possession of his half share 383=11 A.L. 
of the joint family properties, for mesne profits, and other relief. ^2—1918 

The defence was a denial of the separation and partition alleged, and 

also of the right of the plaintiffs bo mesne profits. 288=24 HLL. 

The only issue now material was the I6tb, which was as follows : — j. 39 b= 1B 
Can the plaintiffs claim accounts and mesne profits from the defendants ®- 

Nos 1 to 5, and what is the amount of the latter ? *• 

The Additional Judge of Hardoi held that Suraj Narain had separated 
from the family as alleged by him ; that since his separation he had been 
excluded from the joint family property, and that he was consequently 
entitled to the mesne profits of his half share. He accordingly made a 
decree for possession of one-half share in the joint property with mesne 


[82] On appeal the court of the Judicial Commissioner, Mr. L. G. 
Evans. Judicial Commissioner, and Mr. T. C. PiGGOTX. 2nd Additional 
Judicial Commissioner, after discussing the evidence at considerable length, 
came to the conclusion that neither separation nor exclusion had been 
proved, and that the claim for mesne profits was consequently not sustain- 
able. In the result a decree for an account was made. 


On the main point in the case, the proof of separation, the judgment 
of the Judicial Commissioner’s court (which was delivered by Mr. PiGGOTT 
and concurred in by Mr. EVANS, after referring to the oases which had 
been cited in argument, continued : — 


** Mr. Justice Mackby was decidedly of opioion that it followed from the principles 
laid down by their Lordships ol the Privy Council in Appovier's case that one member 
of a joint family might turn his joint ownership of the family property into a tenancy 
in common within the meaning of that ruling by merely signifying to the other mem- 
bers of the family an intention to that eScct. We have not been referred to any Privy 
Council case whioh goes so far as this; and it seems to me that the principle thus broad- 
ly stated cannot be affirmed without serious qualification. It would surely not be con- 
tended that, if one of two brothers who had upto that moment lived togeeber as mem- 
bers of joint family were to say to another, at the end of some quarrel over family 
matters, *Very well then, if jou insist 00 treating mo so badly, 1 intend to separate 
from you from this moment- Vou do not deny that my share in the family property is 
equal to yours, and 1 intend from henceforth to regard myself as the separate ownoi of 
my own half share,’ such words would in themselves, and apart from any evidence of 
the subsequent oonduot of the two brothers, have the efieot of producing separation bet- 
ween them m law. The court would require at the very least to be satisfied that the 
subsequent oonduot of the brother who had thus spoken was such as to put it beyond 
question tbac his words were not merely spoken in the heat of the moment, or intend- 
ed as a threat to put pressure upon his brother and compel the Utter to show more 
respect to hie wishes, but embodied his deliberate purpose, consistently adhered to and 
evidenced by his suLsequent actions. Moreover, there would have to be no room for 
doubt in the mind of the court that the parties oonoercod were entirely agreed as to 
the abate in the family property each of them would have to take in the event of a 
separation. Personally 1 am not sure that even these qualifications are sufficient ; 
or perhaps 1 might express my point mote correctly by saying that I should require 
cleat evidence of subsequent action on the part of the brother who had expressed his 
intention to separate with a view to acquiring, with as little delay as was reasonably 


X077 


85 AIL 85 


IHDIAS HIQH COURT RBPOBTB 


cioh 


1912 

NOV. 7, a. 
DEC. 10. 

. PBiVT 
OOUNOlIi. 

36 A. 80==13 
M. L. T. 194 
18 1. 0. 30* 
17 0. W. N. 
338*11 A. L. 
J. 172*1913 
U. W. R. 183 
*17 O.Ii. J. 
288=^24 M. L, 
J. 846*16 
Bom. L. R. 
466*40 1. A. 
40. 


pogsible under the oiEOUmatanceg, the separate control and enjoymeot o£ the share 
claimed by him in the tamily property after separation. In the absence of such action 
on his part. 1 hold that a strong presumption would arise m favoar of his hWing 
reoonaidered the intention expressed by him in the heat of the moment and acqLuiesced 
in the continuance of the family in a [83] state of jointness. Applying these principles 
to the facta of tbe present case, it does not seem to me that anything like a auffioient 
case IS made out in favour of the proposition that Pandit Suraj Narain on behalf of 
himself and his minor sons separated from Pandit Bakht Narain and his branch of 
the family, either in tbe month of March. 1901. or at any subsequent date prior to tbe 
institution of Pandit Sutaj Narain's suit on June 20bh, 1905. 

On tha other branch of the plaintiff's case, namely, that Suraj Narain 
was in any event entitled to mesne profits as a member of a. joint family 
who had bean for years before the institution of tha suit excluded from all 
participation in the joint family property, the appellate court said:— 

“It must be temsmbsted that we are dealing in this ease with the membera ol a 
joint family who were often widely separated in teeidenoe, v 

peot.ve profeasions, or earned on various hranohes of bua.nees, ^ 

eeareely be regarded as such -idene^e M ^olu.on as 

Narain remained in poeseaeion of the joint family property ae manager. “8 

was in errror in passing a decree for the same. 

The account directed was " an account of the income enjoyed by the 

defendants (and by Pandit Bakht Narain l^To the 

date of the institjubion of the plaintiffs suit op June 20th. 1905. to 
date on which possession was given to the plamtifts under the decree now 
appealed against, from the immovable pioperty of the joint 
respect oE which the plaintifls have been found to be entitled to a half 
share. The defendants will be entitled to set olf against such income, 
not only the expenses of management, but all expenditure which the 
court may find to have been properly incurred on objects to which the in- 
come of the joint family may properly be applied by the l ^ 

of tbe joint family, under tbe bead of moveable 

the defendants, and the plaintiffs will be awarded one half of tha same. 
On this appeal — 

rail De Gruvthcr. E. C., and B. Dube for the appellants contended 

that EL family ceased to be a joint ^t 

LL time the evidence established that Suraj Narain expres^d h.s mt^n- 
tion ol bolding his share (whioh was one half) separately. His claim was 

hut Bakht Narain declined to partition until the debts on the 
frhfa heL drschargcl One member, Tt was submitted, could separate 

Dr. r,rA\ Axtiression of bis intention to do so was sufboient. no wnbing 

Necessary SenoLwas made to Ueroun Persad v. HadHa Bee>.y U ); 

4 nBOVicr V. Bama Subba Aiyan (2); Buiakee Ball v. f 

ZTkLt ^ Bow^lmn Si^ghW, Saghubanund Vo, s 


(1) (1846) 4 Moo. I. A 187 (168). 

(2) ( 1866 ) 11 Mgo. 1. A. 75 (89). 


(8) (18G5) 3 VV. B. 41. 

(4) (1867) 8 VV. B. 82 (88) 
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Doss (1), Sudarsanam Matstrt y. Narasimhulu Maistri (2); Badha Churn 

M f Narain Oiri v. Grish Ohunder 

MyU (4), Bam Pershad Stngh v. Lakhpati Koer (5) and Balkishen Das v. 

BoTre Naroin Sofcu (h). After fihe date above-mentioned the appellants 
had been exolnded from participation in the profits of the joint family pro- 
perty to which they were admittedly entitled. The decree of the court 

helow was erroneous in not giving the appellants a decree for mesne 38 4. 80=13 

profits as claimed; and also as to the mode in which it directed the 
aooounts to be taken. =18 I. 0. 30 

‘H! contended that the evidence clearly HsLui lI 

established that there had been no separation or partition as alleged 3. 172=1913 

by the appellants. There was an application on the record by Surai “• ®- ^88 

Nwain to have his name put on the Begister as being the head of the joint 

family but he did not ask for separation. And there had been no eKclu- ?liS=i6^ 

Sion of the appellants from participation in the joint family profits. On the Bom. L. R. 

contrary. Sura, Narain had bean offered a share of the profits and had*»8=mi. A. 

declined to take it. In this view there were no ciroumstanoes which **■ 

[85] justisfied a decree for mesne profits. The decree of the court helow 
was righb and should be affirmed. uoiuw 

De Qruyth^r, K. G. replied. 

U ^ :-Tha judgment of their Lordships was deliver- 

ed by Mr. Ameer Ali uonver 

The point for determination involved in this appeal turns on the ques- 
tion whether the plaintiffs, who ware admittedly members of a joint Hindu 
family governed by the Mitakshara law. separated, as they allege in Octn. 
bar. 1901. or whether they continued joint in property, if not in food and 

worship, as the defendants contend, up to the institution of the suit in 
1900 . 

; 4?.The parties are Kashrmri Brahmins settled in Oudh. and. with the 
exception of the defendant Batan Lai. are descended from one pLdit 
Bishan Narain who died over 40 years ago. He left four onuc ~u 
Pandit Surai Narain the first plaintiff is the only one now surviving oS 
Bishan Narain s death his eldest son Baj Narain became the karta of 

joint family. On his death m 1890 Bam Narain. the next in order of sen,! 
ority. a'^sujned cnarge of the family estate. He died in October. 1900 1^^ 
ing a daughter who is married to the defendant Batan Lai Her son rI,' 

Indar Narain appears to have been adopted by Bam Narain. and although 
his name frequently appears in the course of the present litigation he is no 
party to the action. On the death of Bam Narain. the defendant Bakht 
Narain, who has died since the institution of this suit annIiB,, m 
her. 1900. for mutation of names in the ColIectorTUgTsCr In 
the joint family property^ On the 8th of December. 1900, Suraj Nara°n 
filed a petition objecting to the mutation being effected in Bakht Nara^n’s 
name ^ono, and praying that his name along with the plaintiffs’ an^Bai 
Indar Narain s mighb be entered m equal shares. 

Same action appears to have been taken bv the revonnA ovvku -i.- 

on the application of Bakht Narain, but before any definfte o^der'*'®* 
made, the parties came to a settlement which was embodied^ in Indeed of 
compromise. This document bears date the 27th February 19o\ fnd 


( 1 ) (ia78» I. Ii R. 4 Cal. 425 (4S0). 

V2) >1001) T. L. R. 25'Mad. 149 ^66) 

(3) {1870j {. Tj. R. 5 Cal. 474 (476) 

(4) (1878) I. L. R. 4 Cal. 431; L. R. 5 
I. A. 228. 


(5) fl903) I. Ij. R. 30 Cal 231 f235v r 
R.30 I. A. I (11) 

(6) (1903) I. Yj, R, 30 Cal 73P- r tj 

30 I. A. 139. • 
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aftier reciting the facts connected with Suraj Naraiu’s application, proceeds 
to state as follows; 

“Heuoa. in aubmitting thia application we ptay that mutation ol nameg ba 
in favour of Pandit Bakht Narain alone aa the head of a joint family 
Fftfil and the status of the family has continued joint from the death of Pandit Ram 
Narain up to ^hVs^Ly and shall remain so as long as any dispute does not arise 

among the heirs.” a t tu 

Bakht Narain’s name was accordingly entered with regard to the 
entire ioint estate, and matters apparently remained tn stoJiis guo for 
the next two years. In consequence of soma quarrel with his elder bro- 
thL lurai Narain. on the 5th of May. 1903, applied to the revenue authori- 
ties to have his and Eaj Indar Narain’s names entered jointly in respect 

of two-thirds of the family properties. ■ , 

The differences between the brothers seem to have been mainly con- 
nected with the question of the shares the two branohes of the family 
dike unon a partition. As Bakht Narain had three sons and Sura] 

Narain had only two. the latter evidently apprehended that if the 
were to be made per capita his branch would obtain a smaller share. The 
wore to Fflliruarv 1901. which provided for a reference fco the 

Ad“S-General was really intended to remove this fear on the part of 

Suraj Na^ram^l^t 1903 , the Assistant Colleotor made an order in 

t n Narain This order was reversed on appeal by fehe Depuby 

SoTmissior’of the 30th of Ootobor. 1903. The Deputy Commissioner 
^mho^ies in his judgment tihe actual contentions advanced before him by 

orUoc fflhich afford a sferoog indicatioD o£ tho viGws they then too 

toll,. Tto I.,a.blp. wm rota .0 M. aopu.... 

when dealing with the arguments at the bar on this appeal. 

After the Deputy Commissioner's order. Suraj Narain returned to 

1 . 1 , of dVifi Amethi Estate and remained there up to the end of 

In Tune 1905 he, in conjunction with his surviving son. brought 

tL preslnt'^u"’ against Bakht Narain and his sons for a 
t I vav-rtriorfiA*? The various proceedings in the suit of Bakht 

VS» S. ,p toobsu.!! N...ip 

plaintiff, have no direct bearing on the question their Bordships have 
consider ^ 1,3 plaintiffs, Suraj Narain and his son. olata- 

October. 1901. Their contention was by the Subor 

who made a decree in their favour 00 L 8 U tba* bas.s^^ 

Commissioners have on appeal rever. 0 _ indement The learned 

appeal to bis Alajesty in Council is from ‘beir ) S ^ues- 

.ludges have carefully 1901 and as their Lordships 

Sr U^h :Kln"c’onct::rons they do not consider 

it rpScableTo“°cases BeCn 

undivided family b- b-u “’-rly^^enu^o ^ y Appovier v^ 

Pi r-wd v. hao ha ^ Vhat may amount to a separation or wbat 

Rama Subha M, , an may lea d fco disruptiop Qf 

conduct on the paro oi ^ 


(1) (1846) 4 Moo. 1. A-. 137. 


(2) (1S66) 11 Moo. I. A. 76. 
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fahe joint! undivided family and converb a joint tenancy into a tenancy 
in common must depend on the facts of each case. A definite and 
unambiguous indication by one member of intention to separate himself 
and to enjoy his share in severalty may amount to separation. But 
to have that effect the intention must be unequivooal and clearly ex- 
pressed. In the present case that element appears to their Lordships to be 
wholly wanting. By the compromise of February the parties had agreed 
to retain the status of jointness which had existed till then *'until any 
dispute arose among the heirs.” Suraj Narain alleges that he separated a 
few months later; there is, however, no writing in support of his allegation, 
nothing to show that at that time be gave expression to an unambiguous 
intention on his part to cut himself off from the joint undivided family. 
The oral evidence on which the allegation bas mamly rested, as the learn- 
ed Judges in the court below point out, is either inconclusive or unreli- 
able. On the other hand, his conduct, borne out by documents, is clearly 
against his contention. After the compromise of February, 1901, the 
mutation proceedings instituted by Bakht Narain in November, 1900, were 
continued, and on the 2nd of January, 1902, the revenue officer directed 
that the statements of the two brothers should be recorded ” to ascertain 
in whose name the entry should be made.” And on the 8th of February 
the officer in question made the following order : — 

** As the statemeots o! Pandit Bakht Narain and Saiaj Narain have been reoeived 
and they unanimously show their willingness for the entry of the name cl Bakht 
Naeain and deolare his possession also, and as no one has filed any objection, it is 
therefore ordered that, after expunging the name of Bam Narain, deceased, the name 
of Bakht Narain be entered and the file be submitted to the officer in charge of 
pargana for sanction." 

The conduct of Suraj Narain on this occasion was certainly not con- 
sistent with his allegation that he had severed his connection with the 
joint family, of which Bakht Narain was the acknowledged ” head ” in 
October, 1901. 

In bis application of the 5th May, 1903, among other matters, he 
speaks of a separation in “mess and worship,” but there is no mention of a 
division of rights in property. Had his present statement been true, some 
reference would unquestionably have been made to it in this document. 
Separation from commensality, as was observed in the case of Rewun 
Persad V. Badha Beeby (l) does not as a necessary consequence effect a 
division of the joint undivided property. A eepaiabion in mess and worship 
may be due to various causes, and yet the family may continue joint in 
estate. In the present case there is evidence to show it arose from a 
difference in the religious opinions of the two brothers. 

But the conduct of Suraj Narain after the order of the Deputy Com- 
missioner on the 30bh October, 1903, and the statements of his pleader 
before that officer, leave no doubt in their Lordships* mind that his present 
allegation is unfounded. The passage in the Deputy Commissioner’s judg- 
ment which gives the substance of these statements is important. After 
reciting some of the facts connected with the dispute before him, the 
judgment proceeds thus : 

“Ultimately on tho 29th February, 1901, [sic], by virtue of a oompromige the 
name of Bakht Narain waa entered as manager and }iead of a joint Hindu family! By 
a clause at the end of this agreement Bakht Narain was to remain so recorded so long 
aa there should be no dispute among the loaritan. There is now a disouasion as to 
the meaning of the word wariaan. 

(1) (IB46) 4 Moo. 1. A. 137. 
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Mr. Jaokson for appellanb argues that it clearly refers to the heirs of the execu- 
tant of the compromise. Mr. Champat Bai for the respondeot maintains that it refers 
to the exeoutants themselves; and as they ate now in disagreement he wishes to have 
his client's name recorded in the Government registers. 

Here it is necessary to say that there is a third party, Eaj Indar Narain, said to 
be the adopted son of Ram Harain. 

** Bakht Narain now denies the validity of the adoption." 

And the order is, "I think that Suraj Narain and Raj Indar NaraSn’* 
(the applicants in that case) “should go to the Civil Court and get their 
shares clearly defined.” 

[89] The statement of Mr. Champat Eai appears to their Lordships 
to involve a clear admission that the joint status had continued till then ; 
and that as the parties were, to use his words as recorded by the Deputy 
Commissioner, “ now in disagreement,” he wished to have his client's 
name recorded in the Government registers. 

After the dismissal of his application, as already observed, Suraj 
Narain went away to Amethi without making an attempt to go to the 
Civil Court. Although Suraj Narain made various attempts to come in 
as a plaintiff in the suit Bakht Narain had brought against Batan Lai, it 
may be taken as well established that after the Deputy Commissioner’s 
order matters remained in status quo until the present action was instituted. 
Their Lordships are of opinion that the allegation regarding a separation 
in October, 1901, of rights in property fails, and that the view of the 
learned Judges in the court below is well founded, that the plaintiffs are 
not entitled to claim mesne profits on that basis. 

But it is urged that as the plaintiffs did not, after the disputes arose 
between the two brothers, receive any profits from the joint estate, they are 
entitled to mesne profits on the ground of exclusion. The evidence is clear 
and distinct on this point, and shows that Bakht Narain was all along 
ofiering Suraj Narain an allowance of Rs. 200 a month, which he refused 
to accept as being inadequate. This certainly does nob, in tbir Lordships’ 
judgment, amount to exclusion from the joint estate. 

On the whole their Lordships are of opinion that this appeal fails 
and ought to bo dismissed with costs, and their Lordships will humbly 
advise His Majesty accordingly. 

Appeal dismissed. 

Solicitors for the Appellants : — Barrow^ Bogers and Nevill. 

Solicitors for the respondents : — Pemhertoni Cope, Gray & Co. 


38 A. 90 (=11 A. L. J. 11 = 14 Cr. L. J. 47=18 I. C. 271.) 

[90] APPELLATE CIVIL. 

Before Mr. Justice Banerji. 

Bhadesar Tiwari and others (Applicants) V. Kamta Prasad 

AND another (Opposite Parties).* 

[22nd November, 1912.] 

Crn/itnai Procedure Codi't section 195, clafucs (6) and (c) — Sancieon to prosecute — Power 
of (ippelluie court to grant sanction— Appeal — Bevisioti. 

• First Appeal No. 101 of 1912, from ao order of E.E.P. Rose, Addifeitional Judge 
of (iorakpkur, dated tbo l3tli of June. 1912. 
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Held (hat (he appellate Court, equally with the court of first iostanoei has 
power to grant sanotion for a proaeoution in reapeot of a dooument filed or evi- 
denoe recorded in the suit. 

Held, also, that a petition under section 195 (6) of the Code of Criminal 
Procedure seeking the oanoelment of an order under section 196 (1) should be 
classed as a criminal appeal. 

[Dist, 41 Had. 787 ; Ref. 72 I. C. 883.] 

The facts of this case were as follows : — 

A suit was brought on a bond in the court of the Munsif of Basti. 
In the course of that suit, the appellants produced the original bond, 
which was the basis of the claim, with an endorsement on it purporting 
to be an endorsement of payment of the amount due upon the bond. Wit- 
nesses were examined to support the endorsement. The court of first inst- 
ance held that the endorsement was a forgery. An appeal was preferred and 
was heard by the Addional Judge of Basti. He also was opinion that the 
endorsement was forged and the evidence given in support of it was false. 
He affirmed the decree of the court of first instance. An appeal preferred 
to the High Court was dismissed under the provisions of order XLI, 
rule 11, of the Code of Civil Procedure. After these proceedings in the Civil 
Court, the plaintiffs to the suit made an application to the Additional Judge 
of Basti for sanction to prosecute Bhadesar Tiwari and others, and this 
application was granted. The persons against whom the sanction was thus 
given thereupon filed a petition in the High Court under section 195 (6) 
of the Code of Criminal Procedure. 

Mr. A. H. 0. Hamilton for the appellants. 

The Hon’blo Pandit Moti hal Nehrut for the respondents. 

BaNERJI, J.: — This is an appeal from an order of the Additional Judge 
of Basti granting sanction for the prosecution of the appellants for offences 
punishable under sections 471 and 193 of the Indian Penal Code. The 
appeal, being one from an order pas?ed [91] under section 195 of the Code 
of Criminal Procedure, should be deemed to be an appeal under that 
Code and thus a criminal appeal. It should have been registered as such, 
and I have heard it as a criminal appeal. It appears that a suit was 
brought on a bond in the court of the Munsif of Basti. In the course of 
that suit, the appellants produced the original bond, which was the basis 
of the claim, with an endorsement on it purporting to be an endorsement 
of payment of the amount due upon the bond. Witnesses were examined 
to support the endorsement. The court of first instance held that the 
endorsement was a forgery. An appeal was preferred and was heard by 
the Additional Judge of Basti. He also was of opinion that the endorse- 
ment was forged and the evidence given in support of it was false. He 
affirmed the decree of the court of first instance. An appeal preferred to 
this Court was, I am informed, dismissed under the provisions of order 
XLI, rule 11, of the Code of Civil Procedure. After these proceedings in 
the Civil Court, the plaintiffs to the suit made an application to the Addi- 
tional Judge of Basti for sanction to prosecute the present appellants, and 
on this application the order giving sanotion now complained of was made. 

It is urged on behalf of the appellants that the Additional Judge of 
Basti had no jurisdiction to give the sanotion asked for. In my opinion 
this oontention is untenable. The document which was found to be forged 
was given in evidence in the suit, which, in the stage of appeal, was pen- 
ding in the court of the Additional Judge. It was thus given in evidence 
in a proceeding in the court of the Additional Judge. Similarly, the false 
evidence was given in a proceeding which was pending in the stage of 
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appeal in the Additional Judge’s court. Therefore, under clauses {h) and 
(c) of section 195 the learned Additional Judge was competent to sanction 
the prosecution of the appellants. It is true that the document was not 
produced in his court but it was given in evidence in the appeal which 
was pending iu that court. That appeal was certainly a proceeding with- 
in the meaning of section 195. The Additional Judge had, therefore, 
jurisdiction tj make the order appealed against and this appeal must fan. 
I aocordingly dismiss it. 

[But see Mchdi Basan v. Tola Ea^n, I. It. R. IB AU. 61. — Ed.] 

Appeal dismissed. 


Act 


35 A 92 (=19 I. C. 977=11 A. L. J. 33). 

[92] APPELLATE CIVIL. 

Befora Mr. Justice Tudball. 

Chhabraji Kunwab and others (Defendants) v. the Court 

OP Wards and others (Plaintiffs)."^ 

[22nd November, 1912.] 

No V’££ o/ 1870 (Cotirt Fees AcH, sectwi 7, clause IX— Decree on morigags^ 
Separate liabilttics of distinct properties -Appeal tn respect of disttnci properties. 

la a suit foe sale OQ a mortgage » 
liabilities of the difieraot properties mortgaged. Oae of 
ptopectY was held liable for speoido sums of money, appealed, 
pJopor court fee payable on the memorandum of appoU ° 

the^sum of money for which the defendant's property was held liable .and not 

one calculated on the full amount of the decree. 

This was a reference as to amount of court fee payable in this case 
m the memorandum of appeal. The following report of the office gives 

“^Xhr plaintiff brought the suit out of which this appeal has ^nsen for 
-ecovery of Rs. 48,000 principal and interest on foot of a mortgage, d^ed 
9ftth of March 1909, by enforcement of hypothecation 
dgiS doou^he^ the suit was not produced, as it could rrot 

be (ound. aud the suit was brought on the basis of a copy of ^ond. 

“The suit was resisted on various grounds. However, the court 
, 1 i !,Uin^ff’s claim for Rs. 14.554-7-0 of the amount 

ETb^rZn ‘a“re“r tr pfopertfes^'wuh 

VLorLTr“sXundet‘o^TxkxiV. rule 4. was prepared. The 

decree 14 , 554 - 7 - 0 , principal and interest on foot of mortgage. 

9 Rupees 11.22U-1A-0, pendente Ute interest. 

3 Rupees 622-9-6. proportionate costs. 

?A*‘^^nS^ho^t‘^d'^deor23 the defendants abovenamed have 

the suit mav be dismissed (against them. The 
vafueaTt^R^. 7.227-12-1 the [9 3] contribution money in respect 

- — . Stamp Refetcooe in First Appeal No. 13, of 1913. 
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oi the two villages mentioned above and a court fee of Bs. 305 has been 
paid thereon. I may say here that the proper court fee payable on the 
said valuations is Bs. 365. The 6rst four grounds of appeal taken in the 
memorandum of appeal affect the whole decree obtained by the plaintiffs 
in the suit, and if they succeed the plaintiffs would naturally be deprived 
of the decree obtained by them in the suit. * 

On the authority of a ruling of the Hon’ble Taxing Judge in F. A. 
No. 197 of 1912, Jugal Kiahore v. Birde Narain the defendants appellants 
are liable to pay a court fee of Bs. 9L5 on the amount of decree i.e., 
Bs. 26,397-14*6. A court fee of Bs. 305 having been paid, there is, there- 
fore, a dehoienoy of Bs. 610 to be made good by the defendants appellants 
on this memorandum of appeal.” 

The matter was referred to the Taxing Officer, who referred the 
question to the Taxing Judge with the following remarks : — 

" The appellants in this case are defendants Nos. 5 to 8. 

” The facts of the appeal are stated in taxing clerk's note of 31sb 
October, 1912, and the latter stated that coart fee amounting to Bs. 915 
was payable on the whole amount of the decree Bs. 26,397-14-6. 

“ The learned advocate for the defendants appellants maintained that 
court fees should be paid on the value of the appeal, only, Bs. 7,227-12-1. 
This would amount to Bs. 365. 

” This case is, I consider, similar to F. A. No. 197 of 1912, in which 
you passed an order, dated the 23rd February, 1912. In that order you 
stated that * the defendants contest the mortgage as a whole, and they 
can only save their property from the operation of the decree by succeed- 
ing in their pleas mentioned above. If they so succeed, the mortgage 
falls to the ground.' 

” The learned advocate for the defendants appellants urges a distinc- 
tion, however, between this case and that of F. A. No. 197 of 1912. Here, 
he says, the liability of each property for the proportionate amount of the 
mortgage debt is defined : in the other case, it was a joint mortgage and 
the liability of each property was not separately defined. He also declares 
that the result of this appeal cannot affect the parties who are not appeal- 
ing. 

[94] In the face, however, of your order of 23rd February, 1912, 
order XVI, rule 33, of Civil Procedure Code, and taxing officer’s ruling of 
27th February, 1912, in S. A. No. 680 of 1911, where a part of the 
property was exempted in the decree, I do not agree. 

" But the matter is one of general importance, and under section 5 of 
the Court Fees Act, I bog to refer the matter.” 

The following decision was given by the Taxing Judge. 

TUDBAlili, J : — This case is clearly distinguishable from the case in 
F. A. No. 197 of 1912. Here various properties have been held separately 
liable for separate sums of money. The present appellants are transferees 
of two parts of property which have been held liable for specific sums of 
money. If they succeed in their appeal it is only those properties which 
will be released from the operation of the decree and it is only these sums 
which the decree-holder will lose. The rest of the decree-holder’s decree 
for various other sums and for various other properties will still hold good 
even if the appellants’ appeal succeeds. The correct stamp on this appeal 
■will be Bs. 365. I allow one fortnight to make good the deficiency. 

Order accordingly. 
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APPELIiATE CIVIL. 

Before Mr. Justice Tudball and Mr. Justice Muhammad Baiiq. 


Baldeo Singh and another {Plaintiffs) v. Kalka Prasad 

AND ANOTHER {Defendants).^ 

[25th November, 1912J 

Act No. VII of 1870 {Court Fees Act), section 7, clause IX—Suit for sale on a mortgage 
-“Court fee payable in appeal— Value of the subject matter— Amount declared due 

on date fixed for payme^n, ^ . u 

A deeree for sale on a mortgage declared that on the date fixed for payment 
a specified sum would be due from the mortgagor, which included interest pen^ 

dente lite. ^ u.. 

Held that the court fee payable in appeal from euoh decree was to be 

assessed, not on the amount claimed in the suit but upon the amount with in- 
terest pendente lite found due by the court of first instance at the date fixed for 
payment. 

[Dist. 36 All. 40.3 

The question in this case was as to the amount upon which the 
court fee is payable on a memorandum of appeal against a decree award- 
ing mortgage money with interest pendente lite to date [95] of payment 
and declaring the amount so awarded. The following extract from the 

office report gives the material facts. 

“ The plaintiffs brought a suit for recovery of Rs. 1,191-11-6 on ac- 
count of principal and interest calculated up to the date of suit on foot of 
a mortgage, dated the 7th December, 1885, executed by the ancestor of 
the defendants in favour of one of the plaintiffs and ancestors of the 
other plaintiffs. 

" The court of first instance decreed the plaintiffs’ claim with future 
interest till the expiry of six months from the date of decree at the bon 
rate and allowed no interest thereafter. A decree for sale un er 
order XXXIV. rule 4, of the Code of Civil Procedure was acoo^“'“Sly 
drawn up which awarded bo the plaintiffs a sum of Rs, li487-7-6 com 
posed of the following items ; 

Rs. 1,191-11-6 amount claimed. 

Rs. 129-12-0 pendente lite interest. ' 

Rs. 166 costs of the suit. 


Total Rs. 1,487-7-6. ^ ^ . .. 

" Against the saia deoreo the defendants preferred an appeal to tne 

lower appellate court valuing it at Rs. 1 , 191 - 11 - 6 , the amount ^ 

claimed by the plaintiffs, and paying a court fee of Bs. 85. as 
the plaintiffs on the plaint, and praying for a reversal of the 
court of 6rst instance. The only ground taken in the memorandum o 
appeal was to the effect It is fully proved from the evidence and pro^ 
habilitios that the consideration of the bond m suit has been paid oB. ina 
Ler rurt .s not right in its 6nding to the contrary.'; The ower appeh 
late court allowed the appeal and dismissed the plaintiffs suit, iieno 
i-hft plaintiffs have preferred this second appeal. 

“ According to the long established practice of this Court I reported 

on I8bb June. 1912, that the proper valuation of the appeal inclusive ot 
pendente lite interest was Bs. 1.321-6-6 on which a court fee of Bs. 9^ ^ 

* Seoond Appeal No. 951 of 1912 from a decree of E. G. Allei^ District 
Mainpuri, dated^tbo 2lBt of Pooombor, 1911, reversing a decree of Pratap Smgh, Ad 
Jfoual subordinate Judge of Etawah. dated the lObh of July. 1911. 
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was payable, and tihat a oourb fee of Bs. 85 having been paid there 
was therefore a deboienoy of Bs. 10 due by the defendants for the 
lower appellate oourb. The report was initialled by the learned vakil for 
the defendants respondents on the 20bh June, 1912. He did not dispute 
the aoouraoy of the report within three weeks thereafter under rule 10, 
[86] chapter 111. The report was laid before the Hon'blo Judge receiving 
applications by order of the taxing officer. The Hon’ble Judge ordered the 
matter to be laid before the taxing officer who after referring the matter 
to the learned counsel, and consulting the Hon’ble Taxing Judge, to the 
best of my recollection, passed the following order on the 22nd July, 1912. 
'It is not open to the learned vakil to dispute the aoouraoy of the office 
report now. Ho should have objected within three weeks of the 20fah 
June, 1912. He is time-barred by rule 10, chapter III, High Court Buies.’ 

" On the matter coming on again before the Hon’ble Judge receiving 
applications on 6th August, 1912, the report was disputed a second time, 
and it was directed that the matter should be referred to the Bench hear- 
ing the appeal. 

" In spite of the order of the taxing officer with reference to the 
Hon'ble Court’s Buies quoted above, it is, 1 respectfully submit, expedient 
that the question of pendente hte interest should be decided once for all 
as there are several other similar objections raised by the learned vakils in 
other oases and our present taking officer has been pleased to order that 
they should be kept in abeyance pending orders of the Hon’ble Court in 
this particular case.” 

The taxing officer thereupon recorded as follows : — *' It is important 
that a final decision should be reached on the questions raised by the tax- 
ing clerk. I am in entire agreement with the decisions of the previous 
taxing officers Messrs. Hose and Burkitt.” 

Babu Sital Prasad Ghose for the respondent. 

The words " the amount claimed ” in section 7 of the Court Fees Act 
mean, the specific amount claimed in the plaint, that is, the amount of 
principal and interest up to the date of the suit. There being no provision 
in the Act for paying court fees upon interest pendente hte, upon the 
analogy of the provision of section 11 of the Court Fees Act relating 
to mesne profits, it follows that the words ” subject matter in di'^pute ” 
in article 1, schedule 1 of the Act must mean either the whole or a portion 
of the “ amount claimed ” which was the only thing upon which the 
parties joined issue. In the present case the appellants in the lower 
[97] appellate court did not challenge the adjudication of the court of 
first instance with regard to interest pendente lite under section 34 of the 
Code of Civil Procedure. Therefore no question of such interest ever 
formed ” the subject matter in dispute in appeal” to that court. 

The Hon'ble Dr. Sundar Lai. for the appellant, was nob called on to 
reply. 

TuDBAtjij and Muhammat) Rafiq, J. J. : — This suit was one for sale 
on the basis of a mortgage. The plaintiffs claimed a certain sum as prin- 
cipal with interest up to the date of institution together with pendente lite 
and future interest and in default of payment, asked for sale of the pro- 
perty. The main defence was that the debt had been satisfied. The first 
oourb held in favour of the plaintiffs and passed a decree, whioh is worded 
as follows : — 

“ This suit coming on this lObh of July 1911, it is hereby declared 
that the amount due to the plaintiffs on account of principal, interest 
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and costs, calculated up to the 9th day of January. 1912, is 1,487-7-6 
and it is decreed as follows. No order is passed as to future interest. 

(1) That if the defendant pays into court the amount so declared due 
on or before the said 9th day of January, 1912. the plaintiff shall deliver 
up to the defendant or to such personas he appoints, all documents m 
his possession or power relating to the property and shall, if so r^qu^ 
retransfer the property to the defendant free from the mortpge and from 
all incumbrances created by the plaintiff or any person claiming under 

(2) That, if suoh payment is nob made on or before the said day of 
9bh January. 1912. the mortgaged property or a sufficient part thereof, be 

sold, and that the proceeds of the sale, &o. ^ , , , , . 

From this decree the defendants appealed, and the sole ground of appeal 

was that it had been fully proved by evidence that the consideration 

of the bond had been paid og. They valued the appeal at Es 1.191-11-b. 

the amount of the principal, plus interest up to the date of the 

iLbitubion of the suit, as claimed by the platntigs, and toey 

foe'? aocordinely. The lower appellate court held in their favour and 

dismissed the suit on a preliminary point. The plainbigs have oonoe up 

here on appeal. The taxing officer has reported that the defendants on 

their [98] memorandum of appeal to the lower appellate court 

Lve paid court fees on Rs. 1,321-7-6. the amount decreed against them 

by the court of first instance, which included interest 

date of institution. The court fee payable by the defendants , 

appellate court is an ad valorem fee according to ‘J*® ?. t^e 

decree granted by the court of first iustance ,1^! 

amount or value of the subject matter m dispute is Es. l, 32 F 7-6 .ex 

elusive of costs) which the defendants had been ordered *0 Pf ^ 

before the 9th of January, 1912. It may be that the 

perly drawn up. but we cannot go behind the decree in ^ 60 ^^ 

■ Vo», a».= 

taxing officer. accordingly. 
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36 A. 98 (=11 A. L. J. 28=18 1. G. 573). 

APPEIiTiATE CIVIL. 

Before Sir 'Benry Richards, Knight, Chief Justice, and Mr. 

Justice Banerji. 

Saiytd at.i {Plaintiff) V. ATjI Jan (Principal defendant) AND 
Sa.tjad Husain and others {Profor^na defendants).^ 

[27tih November, 1912 ] 

Civil Procedure Code (1909‘, sfdton 92 («) — Procedure^Muhammadan law — Waqf — 
Trust for a ptiblic purpose of a religious or charitable nature. 

Where a fcrasfc is n traflfc oreated for a poblio purpose of a religious or oharit> 
able natUTft On ihts case a waqf noder the Muhammadan law) no suit can be 
maintainod for the removal of a dulv appointed trustee, save in conformity with 
the provisioQS of flection 9?, sub-seofcion fl), of the Code of Civil Prooedure 

[Ref. 91 M. Tj. J. *280 ; 95 A 459.1 

The fao68 of this were as follows : — 

One Sahib Ali erected a mo^rtne and an Imamhara at Jaunpur. 
After his death his wife Bikani Bihi became owner, and in 1856 she 
executed a deed of endowment with re^^pect to this property, and 

it was nrovidod therein that Himavat Ali. the brother of her deceased 
hnsband, was to be the fir^^t mntawalli and after him his descendants, gene* 
ration after generation, whoever among them was a 6t and proper person. 
After Himavat Ali his son Mehdi Ha'^an became mutawalli. Daring his 
tenure of office a suit was brought hv two persons seeking for the removal 
of Mehdi Husain on the ground that he had been guilty of breaches of 
trust He was removed by the District Judge and filed an anneal before 
the High Court. During the pendency of that appeal he died. His counsel 
brought his son, the present plaintiff, on the record as his legal represen- 
tative. Subsequently the appeal was dismissed. The plaintiff then insti- 
tuted the present suit for a declaration that he was rightful mutawalli, as 
ho was a descendant of Himavat Ali. and for the renaoval of the defendant, 
who had beep appointed to that offica bv the District Judge when he 
removed Mehdi Husain. The lower court dismissed the suit on the 
grounds ft) that plaintiff had not obtained the sanction required by 
section 92 of the Code of Civil Procedure and that the court had no juris- 
diction to hear the *=‘nit. f2') the qu'^'^tion was res judicata and (3) the suit 
wa^ time-barred. The plaintiff appealed to the High Court. 

Dr. S. ^ulaiman (with him Mr. 9. A. TJaidar, Maulvi Ohulam 
Mnjtaha and Maulvi Rnhmat TVIah^ for the appellant : — 

Under the Muhammadan law the office was tn devolve according to 
the provisions of the deed of endowment and the appointment of the' 
defendant was had. The suit was not one under section 92 of the Code 
of Civil Procedure at all. Tt was not hrou'^ht hv the plaintiff as a member 
of the Shia community to which the waqf belonged. The plaintiff sought 
to enforce his private right to he appointed mutawalli. Waqfs under 
Muhammadan law were not necessarily public, thev noight he for the 
benefit of a family. The law of procedure ootild not override the provisions 
of Muhammadan law. Tn the former suit the quostion was not as to 
the qualification of the present plaintiff. Section 92 refers to suits 
brought on behalf of the public : — Pndrec T>os Miikim v. Chooni Lai 

• Firflt ^ppe^l No 110 of 1911 from a ^f»orce of Keflbnb Deo. Subordinate Judge 
of Janepur, diited the If'tb of Tanuary, 1911 
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Johurry (1). The purpose of the section was to limit the number of 
suits brought on a representative basis : it coul6 not affect the right of 
[100] a private individual. Further, the District Judge was not compe- 
tent to appoint the defendant. The section no doubt was wide enough to 
enable a court to appoint a Christian or a Hindu. It was unlikely that 
it would do so, but there was nothing to prevent its doing so. Besides, an 
imamhara was not a public place: Delrus Banoo BeQum v. Kazee Abdoor 
Rahman [Banerji, J. — Referred to Tajammul Husain v. Fazal 

Rasul (8),] 

Babu Satya Chandra Mukerji, for the respondent was not ealled 
upon. 

Richards, C. J., and BanrRJI, J.: — The facts connected with this 
appeal are shortly as follows: — In the year 1856 one Musammat Bikani 
Bibi made a deed of waqf of certain property for the purpose of meeting 
the expenses of a certain mosque and imamhara. The deed provided that 
she had appointed one Syed Himavat Ali, son-in-law of her husband’s 
eldest brother, to be the nazir and mutawalli and that after him the fittest 
and ablest in the family, who should be a follower of the Shia sect, and 
a good and religious man, should be appointed, generation after genera- 
tion, as nazir and mutawalli of the waqf. In the course of time the 
office of mutawalli was held bv the plaintiff's father. During his incum- 
bency a suit was instituted before the District Judge of .Taunpur alleging 
that he had been guilty of breaches of trust and seeking to remove him 
from being mutawalli. That suit was instituted under the provisions of 
section 539 of the Code of Civil Procedure of 1888, which was then in 
force. The result of the suit was that the learned District Judge removed 
the plaintiff's father from the office of trustee and appointed the defendant 
Syed Ali Tan Bahadur mutawalli in his place. An appeal was taken to 
this Court against the decree of the District Judge, but pending the hewing 
the plaintiff’s father died. At the instance of the present plaintiff he 
was brought on to the record as the representative of his father, the 
appellant, bub when the case came on for hearing it was dismissed, the 
appellant’s counsel stating that he was unable for certain reasons to press 

the appeal. ^ ^ ^ v ^ u i. 

The present suit has now been instituted claiming various relie s, u 

there can he no question that in substance the plaintiff 

present mutwalli should be removed and that ho Ll®1] .. ^ 

appointed mutawalli in his place, and that he should have » 

that he is entitled to hold the trust property as mutawalli. The plaintiu 

claims that he fulfils the various conditions mentioned by the maker o 

the waqf as escential qualifications of the mutawalli. , i-u n'fr 

The court below has dismi«=sed the suit upon the ground 
is not maintainable. It was contended amongst other things tibat yn 
tru=t was not a trust for a pnblio purpose of a charitable or religious natu 
within the meaning of section 98. In our opinion, having regard bo tn 
terms of the waqf. and its decription as given in the plamt itself, it is im 

possible to hold that the present trust was not trust created lor puD 
purposes of a charitable and religious natiire, and we do not consider 

necessarv to say anything further upon this point. , 

As already stated the plaintiff himself had his name brought on 
record as the representative of his deceased father, and the^^peal^^^ 

^rClPO^lT T.. u 3^1 nM.'7ft9.907. (3) (1907) 4 A Tj T- 774. 

(2) (1875) 23 W. R. 453. 
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decided with him as a party. This perhaps would be almost sufficient 1912 
ground for dismissing the present appeal. It is however urged that be KOV. 37« 
could not legally have been brought on to the record because the cause of 
action did not survive. Ha was there, it is said, not as his father's son 
and heir, but as a person claiming to be, in the events which bad happen- , 

ed, the person who was entitled to be appointed mutawalli. We therefore 85 A.9Bssll 
do not decide the appeal upon this ground. The important question is A. L.8. 25 
whether or not the present suit is maintainable. Bearing in mind that the =1®!*** 
trust was a trust created for a public purpose of a religious or charitable 
nature, it is clear that the defendant now is and was at the time of the 
institution of this suit in fact the duly appointed mutawalli of the trust. 

It is, therefore, obvious that the plaintiff seeks in the present suit to have 
him removed from his office and to have himself appointed mutawalli 
instead of the defendant. There is an express provision in section 92 of 
the present Code of Civil Procedure that no suit claiming relief of this 
nature can be instituted, save in conformity with the provisions of sub- 
section (1), that is to say, it can only be brought by two or more persons 
after sanction has been obtained in the manner provided by the section. 

Appeal dismissed. 


35 A. 102 (=18 I. C. 344=J 1 A. L. J. 19 = 14 Cp. L. J, £6.) 
[102] REVISIONAD CBIMINAL. 
before Mr. Justice Tudball. 


Emperor v. Phulel;.* 

[29bh November, 1912.] 

Act No- XLV of 1860 {Indian Penal Code), secticus 182, 19^— Cuviplaini— Statement 
made to the Magistrate as head of the police anri not as a magistrate. 

r. appeared before a Distriot .Vagistr.ite and made a statement in which he 
aooused a cectaiii polioo officer of having beaten him, demanded a bribe of him 
and looked him up in the police hawalat. He stated, however, that he did 
DOt> wish to dihUu a complaint, but only deBiced that an inquiry should be 
made. Hovortbless the Magistrate examined P. on oath, and subsequently, the 
charge having been found to be baseless, P. was convicted under sections 182 
and I93 of the Indian Penal Code. Held that, inasmuch as P. had expressly 
staled that bo did not wish to tnuko a complaint, the statement must be taken 
to have been made to the Distcict Magistrate, nob as magistrate, but as head 
of the district police, and the conviction under section 19b o! the Code could 
nob be upheld. 

The facts of the case are fully set forth in the judgment of the Court. 

Babu halit Mohan Banerji (for Mr. W. Wallach)* for the applicant. 

The Assibtaut Government Auvecate (Mr. B. Maleomson)* for the 
Crown. 


TcdbaLL, j.: — T he applicant Phulel went to the Distriot Magistrate 
and made a statement before him that a certain police officer had beaten 
him, demanded a bribe from him and looked him in the police hawalat. He 
added that he did not wish to make a complaint, as it would not be possi- 
ble to prove the complaint, but he wished the Distriot Magistrate to make 
an inquiry so as to prevent the police officer behaving tyranically towards 
him. In spite of the fact that he stated that be did not wish to make a 
complaint, the Magistrate made him take the oath and make a statement. 


•CrimiDul Revision No. 844 o! 1912 from un order of R. G. Tute, Additional 
Bioos Judge of Meerut» dated the 11th October, 1912. 
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Inquiry disclosed that the charge was groundless. Phulel was put on his 
trial under sections 211 and 182, Indian Penal Code. The Magistrate came 
to the conclusion that section 211 did not apply as the man distinctly 
refrained from instituting a complaint, but held that he was guilty of 
offences under sections 182 and 193, Indian Penal Code, and sentenced 
[1033 him to separate sentences for each of those offences. On appeal 
the learned Additional Judge held that the man had committed only one 
offence and that he should not be punished twice over for the same act. 
He held that the facts established an offence under section 193, Indian 
Penal Code. He maintained the conviction and sentence under that section 
and set aside the conviction and sentence under section 182. It is quite 
clear that when the applicant stated that he did not wish to institute 
criminal proceedings or make a complaint, the Magistrate was not moved 
qua. Magistrate, but only as district head of the police. It was unneces- 
sary and perhaps unlawful for the Magistrate under those oiroumstances 
to have forced the man to take an oath. As the Additional Judge has said, 
the man committod«vonly one offence. He either committed an offence 
under section 182 or 211, Indian Penal Code. The conviction under sec- 
tion 193 cannot stand. I, therefore, alter the ffnding of the court below to 
a conviction under section 182, Indian Penal Code, and I maintain the 
sentence of three months’ rigorous imprisonment which was originally 
imposed under that section. 

Conviction altered* 


35 A. 103 (=11 A. L. J. 16=14 Cr. L. J. f3 = 18 1. C. 351). 

REVISIONAH CRIMINAL. 

Before Mr. Justice Tudball. 


Banersi Das v. Partab Singh.* 


[27tb Novombor, 1912.] 


Criminal Procedure Code, section 125 — Security to keep the peace — J'roecdun — Appeal — 
Jurisdiction. 


A Diatrict takins action under aootion 125 of the Code of Criminal 

Procoduco cannot treat au application made under that section as an appeal and 
reverse the order of a first class Magistr.wto or. the facts. If ho considers the 
order to bo wrong on the merits bo oan ©zeroise h»a rovisioual powers and submit 
the reooed-to tho High Cmirt. but tho cancellation of bonds contemplated by 
section 125 oan only be on tho groiiud that tho bonds arc no longer necessary. 


[Ref. 61 I C. 
23 Cr. L. 


473=20 Or. L. J. 1^9=11 All. 051: fol G7 I C. 350=20 A. L J 521= 
J. 3.18:71 I. C. 668=21 Cc. L. J. 204: Rol. 73 I. C. 504=21 Cr. L. J. 6I6 J 


In this case one Partab Singh was bound over by a magistrate of the 
first class to keep the peaco. Partab Singh applied to tho District Magis- 
trate under section 125 of the Code of Criminal Proooduro for cancellation 
of the bonds. Tho District Magistrate treated this application as an appeal; 
wont into the evidence; passed an order uecopbing the appeal, and cancelled 
[104] tho bonds. Against this order Banarsi Das, who had applied to 
have Partab Singh bound over, applied in revision to the High Court, and 
his main contention was that tho l^isfcrict Magistrate had no juiisdiobion 
to treat the application uudor section 12.5 as an aiipoal and to consider the 
merits of the first class Magi‘ brate’s order. 


• Orimioal Revision No 802 of 1012 from an order of an Mahadeo Praaad, Offioi- 
uting District Slagistrat© of Muzaflatnagar, dated tbo 19th of September, 1912. 
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Babu Saiya Chandra Mukerji for fche applicant}. 

Mr. 0. C. Dillon tor the opposite party. 

TuDBAiiii J: —The facts of this case are briefly as follows : —The pre- 
sent applicant Bauarsi Das applied to a Magistrate of the hrst class asking 
him to bind over the opposite party to keep the peace. The Magistrate after 
recording all the evidence passed an order that the opposite party should 
furnish security for a certain period. The opposite party Partab Singh made 
an application to the District Magistrate which purported to be one under 
section i‘25 of the Code of Criminal Procedure. The grounds of this appli- 
cation wore, however* directed against the order of the Magistrate binding 
him over to keep the peace. The application was treated as an appeal by 
the officiating District Magistrate, was registered as such and he went into 
the evidence on the record, and his order ended as follows : — I accept 
the appeal and cancel the order of the lower court; all the bonds are can- 
celled. ’ It is quite clear that the officiating District Magistrate who pas- 
sed the order on the application treated the matter before him as an ap- 
peal and he came to the conclusion that the Magistrate’s order was a bad 
one ab inito. An examination of the Code will show to the officiating 
District Magistrate that no appeal whatsoever lies to him from an order of 
this description by a first class Magistrate. It was only in his power to 
examine the record, and if be found that an improper order had been pas- 
ed, to submit the case to this Court for the exercise of its revisional power. 
His order is not an order which can be passed under section 125 of the 
Code. The cancellation of bonds contemplated in that section can be 
only on the ground that the bonds are no longer necessary. The Magis- 
trate has decided the appeal without having any jurisdiction to do so. 
His order is void, and 1 therefore set it aside. The matter, however, 
is one concerning the peace of the district; and I think it advisable 
[1053 in the circumstances of the case that the record should be placed 
before the present District Magistrate so that he may examine it himself 
and see whether or not it is any longer necessary to keep the opposite 
party under his bond. I direct accordingly. 
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Order set aside. 


33 A. 105 (=18 1. C. 364=11 L. J. 18*. 

APPELLATE CIVIL. 

Before Mr. Jzistice Tudball and Mr, Justice Muhammad Bafiq. 


BaLDEO PllASAD AND ANOTHER {Plaintiffs) V. KUNWAU BAHADUR 

AND ANOTHER {Defendants).^ 

[3rd December, 1912.] 

Code of Civil rroecdure (1908\ order JX. rule 8— Appeal — DiSMfggal for non-appear- 
ance of appcUani-^ApfetUnU present but unrcpreseuled and unable to argue the 
appeal htTUBclf — Procedure. 

Oq tlio d.ito fixed for tUo heurieg of an appo.,! ono of the two appellant? 
(the otlior being a woman) appeared before the court and applied for an adjourn- 
meet to ouablo him to pioouro the attendance of his pleaders. Ho was called 
on to aegue his appeal, but ho said bo had nothing to say. and thereupon the 
appeal was diouiisscd on tho ground that it had not boon supported. Held that 

in these oicoumslaoces the court was not justified in dismissing the appeal for 

• Second Appeal No. 371 of 191 -i from a decree of II. E. L. P. Dupernex, District 
Judge of Eactukhabad. dated the tho ‘20th of Doooinbor, 1911 confirming a decree of 
Gauti Shankar, Subordinate Judge of Fatehgarh, dated the 17th of March, 19ll 
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W;^nt of proseoation, but was bound to consider the grounds of appeal and to 
decide the case on the merits. 


In this case the appellants, Baldeo Prasad and Musammat Bam Piari 

^ partnership suit in the court o£ the Subordinate Judge of Fatehgarh. 

The suit was dismissed. They filed an appeal in the court of the District 

35 A.. 109=16 Judge. This appeal was adjourned several times either on the application of 
L C, 369essil the parties or by the court suo motu. Finally it was fixed for the 20th of 
18, December, 1911. On that date the male appellant appeared and asked 
for two days’ adjournment to procure the attendance of bis pleaders. 
Thereupon the court called upon him to argue the case himself, and, on bis 
confessing bis inability to do so, proceeded to dismiss the appeal as not 
being supported. The appellants perferred the present appeal to the High 
Court. 


Dr. Tej Bahadur Sapru and Babu Durga Gharan Banerji ^or the 
appellants. 

Babu Sarat Chandra Chaudhri (for Dr. Saiish Chandra Banerji) for 
the respondents. 

[106] TudbaLIj and MuhAMMAD Rafiq, JJ. : — This appeal arises out 
of the following circumstanoes. The plaintiffs appellants Baldeo Prasad and 
Musammat Ram Piari fiJed a partnership suit in the Subordinate Judge’s 
Court against the two respondents. The suit was dismissed. They filed an 
appeal, which was admitted on the 17th March, 1911, in the court of the 
District Judge. The date fixed for the hearing of the appeal, was the 6th 
of June. On the 31st of May on the application of the respondents the 
court fixed the 12th of July instead of the 6th of June. On that date the 
appeal was not heard, as the District Judge bad no time by reason of 
other work. It was adjourned to the 28tb of July. Again the court 
suo motu adjourned the appeal to the 28bh of September, On that date 
at the appellant’s request and with the consent of the respondents the 
appeal was adjourned to the 8fch of November. On the 3rd of Novem- 
ber the court of its own motion fixed the 6th of December for the hearing 
of tho appeal. On this date the respondent’s pleader was absent having 
gone to the Delhi Durbar. Tho ease was adjourned for this reason to the 
20th of December. So far the case had boon adjourned only once at the 
request of the appellants and twice at the request of the respondents and 
three times for the oonvonienoe of the court. On the 20th of December 
the male appellant Baldeo Prasad appeared and applied for two days' ad- 
journment to secure tho attendance of his pleaders. One of them had 
gone to Agra and was expected back on the 22Dd of December. The other 
had gone into the camp. There is no order on the application, but appar- 
ently it was rejected and the Judge called on the malo appellant to argue 
the case. Not being a lawyer, the man was unabio to do so, and fairly said 
that he bad nothing to say. The learned Judge’s judgment runs as fol- 
lo-ws : — ‘‘Respondents’ pleader urges that as the appeal is not supported it 
should be dismissed. I agree,” For this reason the District Judge dis- 
missed the appeal without going into the merits. The female appellant 
Musammat Ram Piari subsequently filed an application for bearing on the 
ground that sufficient cause for her non-appearance could be established. 
This application was rejected. There are two appeals before us, one from 
the original decree and the other from the order rejecting the application 
of Musammat Bam Piari. [107] It is quite clear that the learned District 
Judge is wrong. To ask a non -legal appellant to argue his case is asking 
for what is practically impossible. The application for adjournment shows 
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olearl :9 and disbinotly tbab he did not wish to drop his appeal. He wished 
to press it. The bare faob that he oonld not argne it did not justify the 
District .Tudge in dismissing it. It was necessary for him under the oiroum- 
sbanoes to consider the grounds of appeal and to decide the case on the 
merit*;. This he has not done. Wo therefore admit the appeal, set aside 
the decree of the District Judge and remand the case bo his court with 
directions to readmit the appeal to its original number in the register 
and bo dispose of it on tho merits. Costs will follow the event. 

Appeal allowed and cause remanded. 


38 A. 107 (=18 I. C. 609=11 A. L. J. 66). 

APPEIiLATE CIVIL. 

Before Sir Henry Bichards, Knight, Chief Jutice, and Mr. Justice Banerji. 
Sabta Pras.ab and another {Defen-7 ants) v. Dharam Kirti Saran 

AND OTHERS {Plaintijs).^ 

[I8th November, 1912.] 

Arbitration — Aioard-^Partv (o the $uit not made partjf to the submission to arbitra- 
tion — Party so omitted not a necessary party to the suit, 

Field that an arbitration and an award made in the couree of a suit would 
not be rendered invalid by the more faot that a party whoso namo was on the 
record, hut who was not a necessary party to the suit, was not made a party to 
the arbitration proceedings. 

CCf. 8 A. Ii. .7. €-45; 43 T. O 169=27 O. L. .T. 339: 42 Mad. 682=36 \T. Tj. J. 538=51 I. 
0. 155; 14 I. 0. 562; 36 Mad 353=21 M. L. J. 990 ; 6 Pat. D. T. 239=1923 Pat 
225.1 

In a suit for partition of the property of a joint Hindu family bet- 
ween two branches thereof, the widow of one of the members of the 
family was made a party defendant. The subject matter of the suit was 
referred to arbitration, bub to the submission the widow was nob a party. 
An award was made, upon which a decree followed which was in accord- 
ance with the reward. Against this decree the defendants appealed upon 
the ground that the widow was no party to the arbitration proceedings 
upon which the decree rested. 

Mr. B. B. O'Conor and Haulvi Ohulam Mujtaha for the appellants. 

Mr. A. H. C. Hamilton, The Hon’ble Pandit Madan Mohan Mala- 
tit/a, Babu Jogindro Hath Chandhri, Babu Satya Chandra Mukerfi, 
Munshi Girdhari Lai Agarwala, Muashi Benode Behari and Pandit Bama 
Kant Malaviva, for the respondents. 

[108] Richards. C. J., and Banerji, T.: — This and the connected 
appeal No. 20 of 1911 arise out of two suits brought for partition of cer- 
tain property which oricinallv belonged to Sahu Radba Kishan. 

The plaintiffs to the two suits are the descendants of Sahu Ganga 
Sabai and Sahu Gokal Prasad, two of the sons of Sahu Sadha Kishan. 
One Musaramat Tanki was made a defendant to the suit, she is the widow 
of Sahu Shiam Saran. one of the sons of Sahu Ganga Sahai. All the 
parties to the two suits referred their disputes to arbitration, save and 
except Musammat Tanki, who did not join in the submission. A decree 

was made by the arbitrator, who was the Subordinate Judge in whose 

^ - 

• Pirflt Appeal No. 264 of 1910. from a deoreo of B. R. Diuiola. Diattiot .Judoc nf 
Mor.'^dabad, d^tod tho 8th of May, 1909. 
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conrfe the suits were fileS, and who was appointed arbitrator not only with 
the consent of the parties but also with the sanction of the Government. 
Decrees have been passed in both the suits in accordance with the award, 
and it is against the'^e decrees that the two appeals before us have been 
preferred as also the appeal No. 21 of 1911 in which Musammat janki 
is the appellant. The decree having been made in accordance with the 
award, a preliminary objection has been taken on behalf of the respondents 
that no appeal lies. If the award is legally valid, the decree being in 
accordance with the award no appeal can be preferred from the decree and 
the objection must prevail. We have therefore to determine whether the 
award is a legally valid award. 

Mr. O'Conor % who appears for the appellants, challenges the validity 
of the award on the sole ground that Mnsammat Janki was not a party to 
the submission. If Mu^ammat Janki was not a necessary party to the 
suit, the fact of her not joining in the Bubmission would nob in our opinion 
affect the validity of the award. As regards Musammat Janki the allega- 
tion of the plaintiff was that she was in possession of some villages in lieu 
of maintenance. Her statement was also to the same effect, and what 
she claimed was that her right of mainbonanoe should not in any way be 
affected by the partition claimed in the two suits. It thus appears that 
all parties were agreed that whe was not a necessary party having regard to 
the nature of her rights. Had the case gone to trial no question of her 
rights could have been doterrainod in a partition suit. So that it is mani- 
fest that she was not as the parties themselves also practically admitted, a 
[109] noooscary party to the suit. The fact that she did nob join in the 
submission did not therefore in our opinion vitiate the award. The decree 
having been pas'^ed in accordance with the award, no appeal lies and these 
two appeals must fail. 

We accordingly di<^miss this av>peal with two sots of costs, one set to 
be obtained hy Parsotam Saran respondent and the other by Sahu Dharam 
Kirbi re=;pondent. The objections under order XIjI. rule 22, fail and are 

dismissed with oo^^ts. , j 

Appeal dtsmtssea. 
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RBViSIONAti CRIMINAU 
Before Mr. Justice Tudball. 


Emperou V. Hdit Nar.mn Dttbr and others.* 

[27th November, 1912] 

■Trimmal Procedvre C^dc. section Pi^-Pevision-Powers oj High Court-Pi^lrM 
Jicqislrar. 

A ni«triot ReKi«trac is not a coact ■^uborflinato to tbe High Court 
ihn civil crimin^U nr rovonuo Rido. ..rd tbo H.sh Court h^is no power to ‘tUorfere 
tvitb tbo’ order of tbo Rogi^trir impounding a document and oftllmg upon tbe 

to show O.USO .vhy they should oot be rrosccuted for forgery. 

The facts of this case wrre as follows 

The District Rr^strar of Mirzopur bad before him an application with 

reforonco to a oortaiS document for an order of compulsory re" i^liration of 

ihat document. The Sub-Roc.istrar had refused to register it on the 

•Crimin.l Reviaion No. S57 of 1912 from au otdoc of W. B. G. Moit, Distriot 
f^egistr.^r of Mitzipoco, dated the ^^tb of -July, I9l2. 


109 > 



A3TIDHIA PANDB V. INATAT-UIiIiAH 


86 All. Ill 




gronnd o! dental. After malcing i^ome inquiry the Dlsbriob Registrar refu- 
sed to register it on the ground that he believed the dooument to be a 
forgery. He passed the order on the 27th of July, 1912. Immediately 
below the order ho recorded the following order : — 

“The deed in ques^oQ ie impoanded. An inquiry will be held by me under aeO' 
tion 476, OriminM Procedure Code, on ray return from leave. The writer of the deed, 
the attesting witnesses, IChub Tjal and UditlTarain, will be called on to show oauae 
why they ahould not be prosecuted for forgery.” 

The parties against whom this order was made applied in revision to 
the High Court asking that it might be set aside, 

Mr, D. B. Saiohnv for the applicants. 

The Assistant Government Advocate (Mr. B. Maloomson) for the 
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Crown. 

[HOT TtTDBAtitj, J. : — This application has arisen out of the follow- 
ing facts : — 

The District Registrar of Mirzapur had before him an application in 
reference to a certain document for an order of compulsory registration of 
that dooument. The Sub- Registrar had refused to register it on the 
ground of denial. After making some inquiry the District Registrar re- 
fused to register it on the ground that he believed the dooument to be a 
forgery. He passed the order on the 27th of July, 1912. Immediately 
below the order he recorded the following order : — 


** The deed in question impounded. An inquiry will be held by me under seo- 
tion 476. Criminftl Procedure Code, ou mv return from leave. The writer of the deed, 
the atteflting witnesaee, Khub Lai and Udit Narain, will be called on to show oauae 
why they should not be prosecuted for forgery.” 


So far no action appears to have been taken by the District Registrar. 
Presumably the present applioition, though it does not say so, asks this 
Court on the criminal side to pa'^s an order that the District Registrar 
should make no such inquiry. The District Registrar may or may not have 
power to pass suoh an order q7ia District Registrar. He may or may not 
have power as District Registrar to make tho inquiry qua District Registrar 
or even as a private person. But with that I have nothing to do. I fail 
to see that I have power to forbid a District Regi’^trar to make an inquiry 
into the matter if he so pleases. He is not a court subordinate to this 
Court either on the civil, criminal or revenue side, and it is a matter in 
which at this stage I see no 'ground for interferng even if I had power to 
do so. The application is'^reieoted. 

Application rejected. 


85 A, ill (=11 A. L. J. 57=18 I. C. 21). 

[Ill] APPBDTjATE civil. 

Before Mr. Justice Sir George Knox and Mr. Justice Muhammad Rafiq. 

Ajhdhta Pandr and others v. Inayat-Ullah 

AND OTHERS {Defendants).'*^ 

[5th December, 1912.1 

Oivil I^Toc£durfi Oode (l^^OS), sBction 11^— Ros Judicata— Prior nnd iubssgttent mtyrt- 
gan(>(>R — Snii hv fimi mnrtnaqee impUndinn second, but no decree a» to rights of first 
mnrtnnnce — Suit for sale by p rior mortgagee not barred. 

* Second Appe al No. 965 of 1911. from a decree of E. E. P. Rose, Additional 
JjidRe of Oor .tbpiir. date! thol5tb of August, 1911, reversing a decree of Harban 
dhan Lai. Additional Sul-ordioate Judge of.Gorakhpnr, dated the 20tb of Match 19H 
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A geoond mortgagee brought a auit (or sale on his mortgage, in whtoh he im< 
pleaded the first mortgagee and asked to redeem The fint mortgagee did not 
appear. The plaintiff got a deocee for sale, but the decree did net either give 
him redemption of the first mortgage or direct the property to be sold subject to 
the first mortgage. Held that the first mortgagee was not precluded from sub* 
sequela tly bringing a suit for sale on his mortgage. Srinivasa i?ao Saheb v. 
Tamunabhai Ammall (1), Kaickalai Mudali v. Kuppanna Mudali (2) followed. 
Sri Gopal v. Pirthi Sinoh (8), Naffn Krishnamn Chariar v. Annangara 
Ohariar (4) and Gopal Lai v. Benarasi Perahad Chowdhry (5) distinguished. 


[Fol. 18 0. W N. 1018=24 I. 0. 42 ; Ref . 80 I. C. 889.] 

The faobs of this case were, briefly, as follows: — The mortgage bond 
in suit was executed in favour of the plaintiff No. 1 and the ancestor of 
the other plaintiffs. A subsequent mortgage was executed in favour of 
Bam Saran. In a suit brought by Ram Saran on foot of his mortgage ha 
admitted the existence of the plaintiff’s prior mortgage and impleaded the 
plaintiff No. 1 and some of the predecessors in interest of the other plain- 
tiffs as prior mortgagees. Among the reliefs claimed in that suit Ram 
Saran offered to be allowed to redeem the prior mortgage. In that suit 
the prior mortgagees, who had been thus impleaded, entered no appearance 
and made no defence. The decree which was passed embodied a copy of 
the plaint in which the prior mortgage was mentioned, but in the 
operative part of the decree there was no mention of that mortgage and 
no direction that the sale should be subject to any prior iuoumbra- 
noe. The property was sold in execution of that decree and pur- 
chased by Inayatullah. who obtained possest^ion. Thereafter the plaintiffs 
brought the present suit on foot of their mortgage. The court of first 
[112] instance decreed the suit. On appeal the District Judge held that 
the suit was barred by res judicata, inasmuch as the present plaintiffs had 
taken no steps about their mortgage although they had been impleaded in 
Ram Saran’s suit. The plaintiffs thereupon appealed to the High Court. 

Munshi Jang Bahadur Lai, for the appellants: — 

The suit is not barred by res judicata; for the matter now in issue, 
namely, the mortgage sued on, was not at all in issue in the previous suit. 
In that suit the existence of this mortgage was admitted in the plaint 
itself and was not denied by any party. There was no dispute about the 
matter, and it was, therefore, not in is^^uo between the parties. So there 
was no need for the present plaintiffs to appear and prove their mortgage 
in that suit. The case is thus different from those relied on by the lower 
appellate court namely: — Sr?' Gopal v. Pirthi Singh (3). Gopal Lai v. 
Benarasi Pershad Chotodhrv {^) and NatUi Krishnama Chariar v. Annan- 
gara Chariar (4). In the first two oa^es the prior mortgage upon which 
the subsequent suit was brought was not set out or admitted by the plain- 
tiffs in the previous suit; in fact the holder of that prior mortgage was 
impleaded not as such but in a different capacity. It was, therefore, hts 
duty to disolo‘^0 and prove his prior mortgage. The third case was that 
of a holder of two successive mortgages who had obtained a decree on 
foot of his first mortgage without disclosing the second, and then brought 
a suit upon the second mortgage. In the present case the plaintiff in the 
former suit not only disclosed and admitted the prior mortgage bub actu- 
ally offered to redeem it. Nothing, therefore, remained to be done by the 
prior mortgagees in that suit the omission to do which can operate as a 
bar under explanation IV to ll_of^tho Code of Ci vil Procedure. I 


(1) (10051 1. Xj. n. 29 Mad. 84. 
l2) M W. N 191-7, p. -41. 

1‘3) (1002) T. Ii. R. 24 All. 429. 


(4) (1907) 1. Xj. R. 80 Mad. 353. 
<5) aOOl) r Tj. R. 81 Cal. 428. 
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roly also on che following cases : — Kalchalai Mudali v. Kwppo^nna 
Mudali (1), Arunachala Reddi v. Ferumal Beddi (2), Srinivasa Bao Saheb 
V. Yamunabhai Ammall (3). The same remarks which have already been 
submitted with reference to the oases relied on by the lower appellate court 
apply to the two [113] following cases: — Gajadhar Teli v. Bhagwanta (4), 
Mahabir Pcrshad Singh v. Frabhu Singh (5). In the latter case the exist* 
enoe alone of the mortgage had been admitted and not its priority* which 
should, therefore, have been established. 

Maulvi Muhammad Ishaq, for the respondents: — 

The suit is barred by res judicata. Although in Bam Saran’s suit the 
existence of the prior mortgage was adm.tted by him and he offered to 
redeem it, yet the decree that was passed in that suit did not provide for 
the prior mortgage but ordered the sale free from any incumbrance. It 
was the duty of the prior mortgagees, who were made parties, to safeguard 
their interests by taking care to see that a proper decree, making due pro* 
vision for their rights, was passed. They did not do so, nor did they get 
the decree amended or corrected. The result is that they have lost those 
rights and cannot enforce them in a subsequent suit. Vide p. 437 of I. 
L. B. 24 All. cited already. This duty ol iheirs could not be dispensed 
with by reason merely of the fact that Bam Saran had admitted their mort- 
gage. Moreover, the mortgagors, who weio parties to Bam Satan's suit, 
did cot admit the prior mortgage. It was the duty of the prior mortga- 
gees, therefore, to prove their mortgage as against the mortgagors. In the 
case in 1. L. B. 29 Mad. 84, the mortgage r, too, had admitted the prior 
mortgage. As regards the mortgagors or their representatives in interest, 
therefore, the prior mortgagees are pieoluded from setting up their mort- 
gage. The cases relied on by the lower appellate court and the last two 
cases cited by the appellants support me. 

Munshi Jang Bahadur Lai, in reply : 

The fact that the decree in the previous suit did not in terms reserve 
the rights of the lu ;or mortgagees does not necessarily defeat those rights. 
Vide I. Ij. B. 29 84, and M. "W. N. 1912, p. 41, cited above. 

Kkox and Muhammad Rafiq, JJ. : — It appears that one Bam Phal 
Man Tiwari executed a deed of mortgage in favour of Guptar Pande and 
Ajudbia Pande on the 2Uth of iSeptember, 1890. Ram Phal Man executed 
another mortgage subsequently in l892 in respect of the same property in 
favour of Ram Saran. In 1897 [ll4] Bam Saran brought a suit on the 
basis of the mortgage of 1892 lor the recovery of the mortgage money by 
sale of the hypothecated property. The suit was brought against Ram 
Phal Man mortgagor and again^^t Ajudbia Pande and some of the legal re- 
presentatives of Guptar Pande, who had died prior to the institution of 
the suit. Some other subsequent transferees were also impleaded in the 
case as defendants. Bam Saran prayed for the relief, among others, that 
he should be allowed to redeem the prior mortgage of 1890 in favour of 
Guptar Pande and Ajudbia Pande. The mortgagor and the prior mort- 
gagees did not defend the suit or put in any appearance in court. The court 
trying the case of Bam Saran framed two issues only which related to the 
execution and registration of the mortgage deed of 1892 by Bam Phal 
Man. A decree was passed in favour ol Ram Saran for the amount of 
the mortgage money, which was to be realized by sale of the hypothecated 

(1) M. \V. N. (1913), p 41. (1) (iyi2) 1. L. R. 31 

(3) (I9l0j 21 M. L. J. 630. (5) (igoS) 9 C. L. J. 78. 

(3) (1906) 1. L. R. 29 Mad. 84. 
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property. The decree did not declare any charge of the prior mortgage 
on the property to be sold in execution of the decree of Kam Saran. In 
execution of the latter decree Inayat-ullah Ghaudhri became the purchaser 
of the property sold. 

On the 2Dd of August, 1910, Ajudhia Pande and the legal represent- 
atives of Gnptar Pande deceased instituted a suit in the court of the Sub- 
ordinate Judge of Gorakhpur to recover the mortgage money due on the 
mortgage of the 2nd of September, 1890. The claim was brought against 
the legal representatives of the original mortgagor, Inayat-ullah Obaudhrl, 
the auction purchaser, and some subsequent transferees. The claim was 
resisted on the ground, among others, that it was barred by res judicata^ 
inasmuch as the prior mortgagees being defendants in the suit of Bam 
Saran failed to prove the amount of their debt, in consequence of which 
the relief of Bam Saran regarding the redemption of the prior mortgage 
could not be allowed. 

The court of 6rst instance did not accept this defence and decreed the 
claim. On appeal the learned Additional Judge of Gorakhpur accepted 
the plea of res judicata and reversed the decree of the 6rst court and 
dismissed the claim of the prior mortgagees. The learned Judge came 
to the conclusion that the plea of res judicata barred the claim 
of the plaintiffs appellants [llSj on the authority of the cases : — Sri 
Oopal V. Pirthi Singh (1). Nattu Krishnama Chariar v. Annangara Cha^ 
riar ^2) and Gopal Lai v. Benarasi Fershad Choivdhry (3). 

The case has been argued before us fully and aS some length by the 
learned counsel for both sides and some additional authorities have been 
cited before us. The cases referred to by the learned Additional Judge 
and some other cases on the same point go to show that if a prior mort- 
gagee is a defendant in the suit brought by the subsequent mortgagee 
in which the debt of the prior mortgagee, the debt prior to the 
debt in suit is nob mentioned and the prior mortgagee omits bo set up 
his claim on his prior mortgage, a subsequent suit would be barred 
under section 11 of the Code of Civil Procedure. These oases are 
no authority for bolding that the plea of res judicata applies bo the 
present case. In the case before us the debt of the prior mortgagee 
was admitted by Ram Saran in bis plaint, and in fact he offered 
to redeem that debt. There was no occasion for the prior mortga- 
gees to come bo court and to bring to its notice their prior debt. In 
in two cases, namely, Srinivasa Bao Saheb v. Yaptunabhai Amtnall { ) 
and Katchalai Mudali v. Kuppanna Mudali (5), it has been held t^b 
under such circumstances the plea of res judicata does nob apply. We 
are therefore of opinion that the claim of the plaintiffs appellants is not 
barred by section 11 of the Code of Civil Procedure. We accept the 
appeal, set aside the decree of the lower appellate court and remand the 
ease to that court for determination according bo law. The appellants will 

get their costs in this Couib. Other costs will follow the event. 

Appeal decreed and cause remanded. 


(1) (1902) !. L. B- 24 All. 429. 

(2) (1907) I. Xj. B. 30 Wad. 853. 
(8) (1904) I. D. B. 31 Oal. 428. 


(4) (1905) 1. L. B. 29 Mad. 84. 
(6) M. W. N. (1912) p. 41. 
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[116] APPELLATE CIVIL. 

Before Mr. Justice Tudball and Mr. Justice Muhammad Bafiq. 

Kalian and others (Defendants) v. Sadho Lal and others 

(Plaintijs).^ 

[9bh December, 1912.] 
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Civil Procedure Code (1908), order XXXIV, rule B’^Executicm oj decree.-,Decree Jor sale 
on a mortoage conditio7ied on redemption of prior mortgagee — Power of court to ex- 
tend lime /or payfnent of redemption money. 


Wheu a suit for sale by a subsequeat mortgagee became by teasoo of the 
iDtecventiOD of a prior mortgagee also a suit for redemption of the prior mort- 
gage and a decree wus passed accordingly, it was held that the court had power 
under order rule 8, to extend the time for payment of the sum found 

necessary to redeem the prior mortgage, the plaintiffs having through ek bona fide 
mistake paid into court an insufficient amount. 


The facts of this case were, briefly, as follows : — 

The plaintiffs, who were subsequent mortgagees, brought a suit for 
sale upon their mortgage in which they impleaded certain prior mortga- 
gees. The prior mortgagees appeared to answer the suit and claimed to 
be redeemed, and in the end a decree was passed in favour of the plain* 
tiff s providing for redemption of the prior mortgages as a condition prece- 
dent to the sale of the mortgaged property by the plaintiffs. The plaintiffs 
paid into court within the time limited by the decree what they believed 
to be a sum suthoient to satisfy it, but. owing to a miscalculation, the sum 
was as a matter of fact not enough. The court, however, allowed time 
to the plaintiffs to make good the defloienoy. Against this order the prior 
mobgagees appealed bo the High Court. 

Babu Sarat Chandra Ohaudhri (with him Dr. Satish Chandra 
Banerji)t for the appellants : — 

The plaintiffs having failed to deposit the whole money within the 
time fixed by the decree their suit stood dismissed. Section 148 of the Code 
of Civil Procedure could nob be called m aid as the court had no power to 
extend the time fixed in the decree for the deposit of the whole amount of 
mortgage money : Ret iSingh v. Tika Ham (1). 

[Tudball, J. : — Section 148 of the Code certainly does not apply, 
but the proviso bo order XK^IV, rule 8, would apply because this was a 
compound suit involving a sale of the property as well as redemption]. 

[ll7] In order to determine whether the rule in question would 
apply one has to look to the scope of the suit. The rule speaks of a suit for 
redemption, pure and simple, whereas the present suit was one for sale. The 
nature of the suit depends upon the relief asked and redemption was not 
the relief sought in this case. Therefore the rule would not apply. Even 
assuming that the rule applied, the court was not entitled bo extend the 
time because no good cause was shown for such extension. The decree 
provided that the money was bo be deposited to the credit of defend- 
ants 17, 19, 20 and 21. Bub the respondents deposited the money to the 
credit of defendant 17 and one Bidhi Chand, who at the date of the suit 
possessed no interest in the property. The deposit therefore was made in 
contravention of the express terms of the decree. The principle of the 

• First Appeal No. 129 of 1912, from a decree of Sbokhar Nath Banerji, Second 
Additional Subordinate Judge of Agra, dated the 13th of February, 1912. 

(1) (1912) 1. li. R. 31 All. 386. 
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following case applies to the present case as showing that such a deposit is 
not valid : Debendra Mohan v, Rani Sona Kunwar (Ij. 

The Hon'ble Mnnshi Gokul Prasad (with the Hon’bla Dr. Stindat 
Ijal\ for the respondents : — 

No appeal lay from an order of the lower court granting an extension 
of time. Order XLill, rule 1, clause (o) gives a right of appeal trom an 
order refusing to extend the time for the payment ol mortgage money. 
The latter order being expressly provided tor as appealable, an order like 
the one now in question cannot form the subject-matter of an appeal, 
under the provisions of the Code. The mistake in the deposit was a 
bona fide one because in the decree it was provided that the money should 
be deposited to the credit of defendant 17 and Bidhi Cband. The respon- 
dents were misled by that provision in the decree. 

Babu Sarat, Chandra Chaudhrit in -reply : — 

The order passed in the present case is a decree : Hahima v. NepaL 
Rai (2). According to the appellants’ contention the court below bad no 
jurisdiction to extend the time and consequently this Court can deal with 
the matter in the exercise of its revisional jurisdiction. 

TddbaLD and Muhammad Rafiq, JJ.:— This appeal arises out on 
the following oiroumstanoes. The respondents to tins appeal brought 
a suit for sale on the basis of a mortgage. They impleaded certain 

persons as subsequent transferees, it appears that there were three prior 
mortgages, one in favour of Bidhi Chand and two in lavour of Kalian. 
Bidhi Ohand sold his rights to Kahan and the other three appellants beloie 
us. At the trial of the suit these tour persons thought tit to stand upon 
thoir rights as prior mortgagees and claimed tbut tne plamtitls should 
redoom them before they sold the mortgaged property. The result of this 
was a compound decree in lavour of the plaintiiis to the following eUeot. 
The court ordered the original mortgagors to pay up tne plaintids' debt 
within three months. It then ordered that if they laiied so to pay, the 
plaintiffs should pay within a further period ol one montn to the present 
appellants the sums due on the three prior ncoitgages, auu conditional upon 
their so doing, the decree gave the pJaintitls power to consolidate the amounts 
due on all the mortgages and to put the proptrty to ^aie for the lull 
amount. It went on to say that li the piaintihs failed to payotl the amounts 
due on the prior mortgages within the time allowed, tne suit shuuid stand 
dismissed. The original mortgagors tailed to pay tne money witnin one 
time allowed. Therefore the plaintihs within a luither tune ol one montn 
deposited Rs. 3,b90*0-U, stating in their application depositing tne money 
that the amount is due to Bidni Chand and Kalian. Tne money was 
really payable to Kalian and the other three appellants, who had acquired 
the rights of Bidhi Cband. The sum which ougno to nave been deposited 
by the decree-holders really amounted to somotniug over Rs. ti,UUU-0-0. 
There bad been an error in calculation and therefore alter the period of 
one month Kalian and his co-appellants put in a petition of objection in 
which they pointed out tnat the amount deposited was not the lull amount 
and tnoreforo the plaintiff’s claim under the terms of the decree should 
bo dismissed. They made no mention of the error in entering Bidhi 
Chand's name in the application. The dooroe- holders in reply pleaded 
that the deficiency in deposit was duo to miscalculation. They also 
pointed out the error in entering Bidhi Chand's name and aske d to f 

(1) (1901) 1. L. B. 26 AIL. 291. (:^) (1892) i. D. Li. 11 All. 520. 
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further extension of time to make good the deBoiency. The court allowed 
the applioation. Hence the present appeal. 

The argument of the appellants is that the court had no power 
whatever bo extend the time ; that section 148 of the Code of Civil 
[119] Procedure does not cover the case in which a time is 6x0d by the 
decree for the doing of some act mentioned in the decree, and that order 38 A. 116=18 
XXXIV, rule 8, would not cover the case as the suit was not one for 1.0.14=11 
redemption. On behalf of the respondents it is contended that the order ^ 
being an order extending time, no appeal whatsoever lies, as order XLIII, 
rule 1, clause (o), only grants appeals when the court refuses to extend 
time. The reply to this is two-fold, first that the order granting time is a 
decree within the meaning of section 47 of the Code, and secondly, that 
even if it be not a decree, the order passed is without jurisdiction and the 
court has power to sot it aside in revision. In our opinion the order 
passed by the lower court was with jurisdiction and was justified by order 
XXXIV, rule 8, It is true that in its inception the suit was not a suit 
for redemption. It was a suit for sale, but directly the present appellants 
determined to stand upon their prior rights and demanded redemption, the 
suit became a compound suit and as a matter of fact the decree was both 
for sale and redemption, and so far as the decree between the present parties 
is concerned, it is clearly and simply a decree for redemption. In our 
opinion the proviso to rule 8 of order XXXIV, clearly applies and the 
lower court had power to pass the order. So far as the merits of the case 
are concerned we think the order of the court below is correct. The ob- 
jection taken by the present appellant was simply as to the amount and 
the court below was satisfied that there was a hona fide mistake in calcu- 
lation. As to the entry of Bidhi Chand’s name the error was pointed out 
by the plaintiffs themselves. The lower court’s order has done material 
justice. Wo sec no reason to interfere and dismiss the appeal with costs. 

Appeal dismissed. 


35 A. 119 A. L. J. 88=17 I. C. 728.) 

APPET^LATE 01 VIE. 

Before Mr. Justice Tudball and Mr. Justice Muhammad Rafiq. 

SaTYA ShANKAP GhoSHAI, ANT> others (D^cree-holders) v. MAHARAa 

Narain SheopurI and others iJudgment-di htors).* 

[9bh December, 1912.] 

Execution of dccrec^Stay nf execution of tJecree under appeal — Jurisdiction^ Procedure. 

Held that the court which passed a decree has no power to stay execution 
thereof whilst the decree in uuf^er appeal: neither has a court which has executed 
[120] its own decree awarding posse.ssion of immovable property power to 
restore to possession the pnrty whom it has ejected. 

Tee facts of this case were as follows ; — 

The plaintiffs obtained a decree against the defendants for possession 
of a bouse and for mesne profit*; on the 26th of January, 1912. In that 
decree the defendant*; were allowed one month's time within which to 
vacate the premises in dispute. The decree-holders applied for execution 
their decree for possession, for costs and the mesne profits, on the 11th 
of April, 1912 and on the 23rd of April, 1912, obtained possession of the 

• Firdt App. jfcl No. 194 of 1912 from a decree of Srish Chandra Rasa. Subordino.*-. 
Judge of BenetoA, dated the 25th of April, 1912. 
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house bhrougb the oourt amin and got some movable property of the 
judgment-debtors attaohed. In the meantime the judgment-debtors had 
filed an appeal against the decree in the High Court on the 90bh oE April, 
1912, and without applying for an order for the stay of execution in that 
Court put in an application on the 24th of April. 19l2, in the court which 
85 A. 119=11 passed the decree, praying for the restoration of possession to them 
^A. L. J. 88 pending the decision of the anpeal in the High Court. On the 25th of 

—17 I. C, 728. April, 1912, the Subordinate Judge ordered restoration of possession to 

the judgment-debtor and accepted Rs. 2,500 as security from them. The 
decree-holders appealed. 

Babu Surendra Krishna Mukerji (with him Babu Jogindra Nath 
Chaudhri and Babu Amulya Chandra Mitra)^ for the appellants : — 

The order of the lower court is illegal and without jurisdiction on 
several grounds. An appeal having been filed against the decree, the 
court which passed the decree had no power to stay execution or 
restore possession to the judgment-debtors after having once given 
possession to the decree-holders. The only court where such an 
application could then be made was the appellate court which had 
seisin of the suit and no other : Chunni Lai v. Anant Ram (1). More- 
over, there can be an application for stay of execution, only where 
there is something to stay and not where a decree has been executed: 
Dharram Singh v. Kishen Singh (2). In the present case, possession having 
been given by the court to the deoroa-holders, there was nothing left to be 
done so far as that portion of the decree was concerned, and the execution 
court had beoomo functus o/Hoio. The execution of the decree having been 
tl21] completed even the appellate court could not grant a stay order, 
much le^s the court whose decree had been appealed against. 

Babu Sital Prasid Ghosh (with Hr. Satish Chandra Ban&rji and Dr. 
Surendra Nath Sen), for the respondents : — 

The lower court may have been teohnicallv wrong in superseding its 
own order passed on a previous occasion. Bub that court having taken 
security from the judgment-debtors this Court should not interfere. In 
any case justice will surely be done if this Court simply upsets the order 
of the court below which is under appeal without prejudice to the judg- 
ment-debtors now applying bo obtain a stay order from this Court, which 
is seised of the matter as the appellate court. 

TUDBAIitj and MtthaMMAD R.AFIQ, JJ. : — The ciroumsbances out of 
which this appeal has arisen are as follows : —The decree-holder, on the 
26bh of January, 1912, obtained a decree for possession of certain house 
property together with mesne pro6bs and costs. Under the decree the 
judgment-dobbors were directed to vacate the house within one month, 
i.e.i the judgment-debtors wore allowed one month's grace to remove 
their property. On llbh of April, 1912, the decree-holder applied 
bo execute the decree. He asked to be put in possession of the 
house by ejeotment of the judgment-debtors because the latter had 
nob vacated it. They also asked for attachment and sale of movable pro- 
perty in order bo recover the costs and mesne profits. On the 20th of 
April, 1912, tho judgment-debtors filed an appeal against the original 
decree in this Court. No application was made at the time for stay of 
execution. On the 23rd of April, 1912, the Amin in tho court below gave 
possession to the decree-holders and duly oiootcd the judgment-debtors. 
Moveable property was also attached. On the 24bh of April, 1912, the 
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ju^finaenfe-debtors filed an applioafiion sbabrng that they had filed an appeal 
in the Hif*h Conrt and had also applied to that Court for stay of execution 
(which was inoorreob), and they asked the court executing the decree to post- 
pone the proceediDf^s until the order of the High Court was received. On 
the 25th of April they made another application to the court below stating 
that they had filed the appeal, but the decree-holders had in execution dis- 
possessed them and attached their property \ that they had money ready as 
security : and they asked the court to release the property and restore 
them [122] to possession. The court thereupon ordered the money to be 
deposited in the treasury as security, released the movable property and 
passed an order to the Amin to replace the judgment-debtors in possession. 
Accordingly the decree-holders were dispossessed and the judgment-debtors 
replaced in possession. It is against this order that the present appeal has 
been made. In the first place, on filing an appeal against the original 
decree, if the judsmant-debtors wished bo secure stay of execution they 
ought to have applied at once to this Court for that purpose. The lower 
court had no longer any power to stay execution after the appeal had been 
filed in this Court. In the next place, the decree having been executed in 
so far as possession of the bouse was concerned, that portion of the decree 
could no longer he stayed, it having been executed. The utmost that the 
lower court could have done on the 25th of April was to stay its hands 
and go no further. It bad no power whatsoever to go backward, to drive 
the decree-holders out of possession and replace the judgment-debtors in 
possession. Its order was clearly passed without jurisdiction and was com- 
pletely ultra vires. We accept tho appeal, set aside the order of the court 
below and direct that the decree-holders be at once restored to the pos- 
session which will be theirs until the decree is set aside. The appellants 
will have their costs in this Court. 
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Appeal allowed. 


85 A. 123 f=18 I. C 875=11 L. J. 29.) 

[123] APPELLATE CIVIL. 

Before Sir Benry Richards, Knight, Chief Justice, and Mr. Justice Tudhall, 


Kamta Prasad {Defendant) v. Panna Lad {PlaintiJ).* 

[4th December, 1912.] 

Act {Local) No. IT of 1901 (Aora Tenahcv Act'), secliona 29. 30 and 94 Exproprie- 

iarv tenant — Mortaatjee from exproprietnry tenant holding over after ejectment of ' 

mortanqor — Bent not fixed by agreement or 'by a decree of the Court Biaht of 

eamindnr to recover rent ^ ^ 

Q and H were zaramdars who owned some $ir land and an ocoupanoy bold- 
ing. They executed a uaufruotuary mortgage of their sir land and oooupanoy 
holding in favour of K and the predeoessor of J. In execution of a money dec- 
ree against G and FT their ^araindari rights were sold and P patchaned the 
same. Subsoquentlv, in execution of a decree for arrears of rent. P got O and 
U ejected by the Revenue Hoart. Dater on P got K and J tho mortgagees 
also ejected by the Revenue Court. P then brought a suit against iT and J 

for arrears of rent for the period between tho ejectment of O and H *and their 
own ejectment. 

Held that P. was not entitled to recover the rent in regard to the period of 
time between the two ejectments as the rent had not been fixed either bv acre^ 
mont between the parties or by a decree of court. ^ 


• Appeal No. 62 ofll9l2 under eeotion 10 of the, Letters Patent. 
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This was an appeal under seetiion 10 of hhe Lebiiers Pabanb * 
jndgmenb of a single Judge of the Courb. The faobs of the ease are sbabad 
in bhe judgemenb under appeal, which was as follows : — 

“ This and the oonneoted appeal No. 343 of 1911 arise out of two suits brought 
by the respondent Fauna Tjal for arrears of rent under the following oiroumstancea. 
Godha and Hamir Singh owned certain zamindari shares to which some $ir lands ap- 
pertained They had also an oooupanoy holding in another share of which they 
were not proprietors. On the lOth of March. 1897. they executed a usuftuobuary 
mortgage of their sir and occupancy lands in favour of Kamba Prasad and Malkhan. 
The rights of Malkhan subsequently vested in Jhandu. In execution of a money 
decree against Godha and Hamit Singh their zamindari rights were sold by auction 
and were purchased by the plaintiB Panna Lai. On the 3th of September, 190^. 

Panna Dal sued Godha and Hamir Singh for arrears of tent of the sir land. Kamta 

Prasad and Jhandu were not parties to this suit. On the 15th of September. 1903 the 
claim of Panna Dal was decreed, the defendants Godha and Hamit Singh having filed a 
confession of iudgement. On the 29th of November, 1903, these persons were ejected 
from the holding. Kamta Prasad, however, continued in possession, and accordingly, 
on the 25th of August, 1909, Panna Lai sued him and Jhandu iu the Revenue Court 
for ejectment. They set up their mortgage, but the court of first instanoa 
hold that they were tenants without rights of occupancy and ordered their 
eifiotmenb. From the order of the court of first instance they appealed first 
to the Commissioner and afterwards to the District Judge. The CJ24] 
bald that the appeal was time-barred and dismissed it. Prom the decision of the 
District Judge, the application for revision. No. 4 of 1912 which 
been decided, was filed. That application having been dismissed, the order of the Dis- 
trict Judge has become final, and nooessarilv the order of ojoobment made by the As- 
sistant CoUeotor on the 12th of March. 1910, has become 

Order Kamta Prasad and Jhandu have boon ejected On the ..2nd of ’ 

Panoa Lai brought bhe two suits out of which this and the oonneoted . 

arrears of rent lor the period between the date of the ejectment of Godha and Hamit 
Sineh and that of the ejectment of Kamta Ptaead and Jhandu. The ofaim was doo- 
teed by the court o! 6rat instanoe and the decision of that court was affirmed y 
lower appellate Court. The first contention in this appeal |S that the 
sir lands included a mortgage of the proprietary rights in those 

fore, the purchase by the plaintifi was subseot to the mortgage t! 

Prasad and Malkhan and the present suit for arrears of rent oould ^ 
against the appellant. As to this the terms ol the mortgage deed of the lOth ol March 
1897. clearly show that what was mortgaged was only the right to oultivato the sir 

lands and the lands held as an oooupanoy bolding. The proprietarj recites 

Unds were not inoluded in the mortgage. The mortgage deol ’“speoifio terms reo.tes 
^ nf fliA rifflifc to oultivatd {hog kosht)* ro that it was a fflOtcg^R® 

the s.rland^ As after the sale of the zamindari. the sir lands 

eeasel to be ->■ ‘^^a -d° SaLir sfogTon the'^sM: ^rtltz^arnffid^f rlgh^" 

m^r^glg^^srhet to^m:i‘n‘'tai^^^^^^^^^^^^^ r'ght r/rgh^ 

Tr„re^was no obligation en^the^ 

IlliLr he took -t ^tds‘Te?ppeC-;“^:n^^ ‘^“nfcL^r t^^s^ ‘"gl^ras “^ortgag* e 

rTrr‘-t ^^‘ol'^eotro"n :^riit''h"“or??:ir mo:triur“ni' T. 'otrr:}f ‘bet. 

by the Assistant Collootor on tho^^^_^^ ejectment of the defend. nt ap- 

glLt ?e remained in trt”b\remt“t“o^ ‘“ha^v°e"’tr“th?t of^a 

Jt - ^m. Si^heffi - 
Dcoeagary to aDo detBroiiaed. and aabgequeatly to such debot- 
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CI253 by the court below is right and this appeal mast fail. T, aooordingly* dismiss it 
with oosts. 

Against this decision an appeal ^as preferred under section 10 of the 
Letters Patent. 

Munshi Qirdhari Lai Agarwala^ for the appellant, 

Munshi Benode Behari, for the respondent. 

Richards, C. J., and TudbaLL, J.: — The facts out of which this and 
the connected appeal No. 51 of 19L2| have arisen are set out at length in 
our judgment in L. P. A. No. 49 of 1912. Those two appeals arise out of 
the two suits for rent therein mentioned. 

We find it impossible to hold that the plaintiff respondent is entitled 
to recover the'rent which be claims in regard to the period of time between 
the two ejectments. Admittedly no rent was fixed as between the present 
parties, either by agreement or by decree of court. Section 34 of the 
Tenancy Act (II of 1901, Local) dear by does not, and was never intended 
to, apply to the ciroumstancos of the present case. It relates to the case 
of a person taking possession for the purpose of cultivating as a tenant 
without the consent of the landholder. 

Hero the present appellant defendant took possession with the full 
consent of the landholders Jodba and Hamir Singh in the year 1897. It 
is tiua that the latter by operation of law became the esproprietary 
tenants and have been ejected and that tbe appellant continued to occupy 
the land. Section 34 clearly docs not apply. 

Section 28 of the Act applies to tbe case of a sub-letting by a tenant 
before the commencement of the Act or a sub-letting subsequent to the 
Act in accordance with the provisions thereof. In the present case there 
was no sub-letting prior to tbe Act by a tenant and there has been no sub- 
lotting since the Act came into force, in accordance with the provisions 
thereof. This section, therefore, does not apply. 

Where the tenant has sub-let, otherwise than in accordance with the 
provisions of the Act, section 29 applies, lb gives the landholder the 
option of enforcing 01 not the covenant^', between the tenant and sub- 
tenant. In the prevent case the plaintiff respondent is not seeking to 
enforce any such covonant ; nor there was any sub-letting subsequent to 
tbe acquisition by Jodha [126] and Hamir Singh of their exproprietary 
rights, unless wo hold that mortgage operated as a sub-lease with effect 
from tbe date of the acquisition of cxproprietary rights. Section 30 of tbe 
Act merely states that the interest oi a sub-tenant ceases with the extinction 
of the interest of tbe tenant for whom ho holds. The plaintiff docs not in 
the present suit seek to enforce the teims of the contract between the ap- 
pellant and Godba and Hamir. Ho puts them entirely on one side. 
Therefore wo can find no provision in the law which enables him to en- 
force, as against the appellant, the contract between himself and the 
oxproprietary tenants. 

Unless he is entitled to recover this rent by some provision of the 
law, in the absence of a contract between the parties or a decree of court 
he is nob entitled to recover it. * 

For these reasons we must hold that the suit fails. We allow the 
appeal. The suit will stand dismissed with costs in all courts. 

Appeal alloxoed. 
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39 4. 126 (=11 A. L. J. 76=17 I. C. 846). 

APPELLATE CIVIL. 

Bfl/ore Ur. Justice T’tidhall and Ur, Justice Muhammad Bafiq. 
Bhagwati Prasad (Plaintiff) v. Bhagwati Prasad 

AND OTHERS (Defendants)* 

[10th December, 1912.] 

Act (Local) No. Ill of 1901 {United Provinces Land Revenue Act), sections ill, 112, 2B8 

(fc). Partiiion — Hindu law— Joint Hindu family — Minor No necessity Jor'mtnor 

to be specially represented in partition proceedings. 

Where a partition of the property oi a joint Hindu family in wbioh one of 
the membete was a minor was found to have been properly o.itried out with due 
regard to the interests of the minor, it was Iteld to be no ground for “getting 
the partition, were suoh a course possible having regard to section 2SB [k) of the 
United Provinces Land Revenue Act, 1901. that the minor was not 
in the ptrlition proceedings by a formally appointed g^i^dian ^uch oircum- 
stances a minor member of the family is suitably represented by the managing 

member or members. 

[Ret : 25 I. C. 620.3 

This was a suit for a declaration that the plaintiff was not bound by 
oerbain partition proceedings. The facts are fully set forth in the judg- 

menb Shortly they were as follows , , . . ,.t. » • 

The proceedings were instituted by the defendants against the plain- 
tiff and other members of his family. The plaintiff was a minor when 
those nrooeedings were instituted. No guardian was formally appointed 
to represent the plaintiff, but the major [l27] members of ‘J'® 

Lting for themselves and the plaintiff arrived at an arrangement with the 

opposite party in accordance with which the partition 
carried out The plaintiff brought this suit to set aside these proceedings. 
The court of first instance decreed the suit, but the lower appellate court 
reversed the decree. The plaintiff appealed to the High Court. 

Dr Tei Baliadur Saprti, for the appellant 

There was no formal appointment of a guardian 
in the partition proceedings. Therefore the appellant ®»n“°^ 

.i,ht have been a -®“^- ^ th’e°‘'Jrredrn !“hlrt llot^ r “e^’an 

of which was made a minor must be represented by 

express provision of the bind him. unnecessary and supar- 

^ formally appointed guardian m o authority to question 

fluous As f;“‘B°“e„ue Court, it should be noted that what 

“ wilfl led hf this oLe was not the validity of the partition prooeed- 
was challenged in this ease . distribution of the mahals 

X: Tue^ta oi P.OP, MU. 

- r -cir 'S-r .rrs.- 

• Second APP®**! ol'uJ'lni ro"1«fng I 

Judge oi Gorakhpur, doled the 26tb of November. 1910. 
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which bind the minor, in spite of that teohnioal defect. The minor 
was a member of a ioint Hindu family, all the members of which, includ- 
ing the plaintiff appellant, were made parties to the partition proceedings. 

The interest of the minor was identical with that of the other members ; 
no fraud was practised, nor was there oven any allegation of it by 
the plaintiff, and the interest of the minor did nob in any way 88 A. 126= 
suffer in carrying out the partition. Under these circumstances ^ A. L. 
there is no doubt that the minor was bound by the partition pro- 
ceedings. Moreover, a suit to set aside a partition proceeding is not a 
suit in which a question of proprietary title is raised and does not fall 
under the provisions of either section 41 or section 112 of the Land 
Revenue [128] Act and therefore section 233 (fc) of that Act will bar such 
a suit. 

Dr. Tcj Bahadur Sapru was heard in reply. 

Tudball and Muhammad Rapiq, JJ. : — The facts out of which this 


appeal has arisen are as follows : — • 

The plaintiff, Bhagwati Prasad, together with his half brothers, Jokhu 
and Laohman, and bis uncles Umrao and Ram Nath, and the widow of 
his deceased uncle Nandan, constituted a joint Hindu family. The family 
owned a share in mauza Dibaria Buzurg. The defendants, first party, 
Bhagwati Ptasad No. It, minor, &c., were also co-sharers, and so also wore 
the defendanis, third party. Those three groups of co-sharers culti- 
vated their seperate sir lands. The defendants, second party, are the 
plaintiffs’ half brothers and uncles and aunt. The first set of defendants 
applied to the Collector under the Land Revenue Act for partition 
of their share into a separate mahal. The plaintiff was then a minor, 
and, as the names of all the members of the family were recorded 
in the khewat, his name was also recorded therein under the guardian- 
ship of bis half brother, Laohman. There was no objection to the 
partition, nor is it denied even now that the parties to the partition were 
the owners in possession of their recorded shares. In the wajib-ul-arz there 
was recorded the express wish of the then co-sharers that at the time 
of partition, if it occurred in the future, the various co-sharers should be 
maintained in possession of the various lauds which they then held. This is 
also in accordance with the provisions of the Land Revenue Act and it is a 
rule regularly followed in all partitions unless it is not possible to divide 
the mahal fairly and justly between the oo-sharars, in which case the rule 
has perforce to be broken. Provision is made for this in fthe Act. In the 
partition proceeding there was an entry to the effect that the rule was to 
be followed. But apparently the defendants, first party, and the plaintiffs’ 
brothers and uncles came to an agreement out of court and threw their sir 
lands into the hotchpot and the whole mahal was divided into shares. 
Fraud, collasion and dishonesty were alleged by the plaintiff in the present 
suit, against both his own relations and the first seb of defendants, bub 
he has utterly failed to prove these allegations, and the courts below have 
held against him on this point and it is not now put forward. It may 
[129] therefore bo taken for granted that the partition was justly and 
fairly carried out, and it was completed and sanctioned by the Collector on 
the 30th of September, 190B. The plaintiff at that time, though a minor 
was not far from his majoiity, for he instituted the present suib on 27bb 
May, 1910. as being major and of full ago. He attained his majority in 
fact on November 25th, 1908 {vide his plaint). In the course of the parti- 
tion many plots of land which be and his family cultivated as sir, were 
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placed in the mahal of fche first defendants. In the course of the partition case 
the Revenue Court omitted to make any formal appointment of a guardian 
ad litem for the present plaintiff. The application for partition was made 
on the 19bh of February. 1908. On the Snd of April a petition was filed by 
the plaintiff’s brothers and uncles to the effect that they had no objection. 
It was not signed by Laohman, but by Jokhu on his behalf and the plain* 
tiff’s name was omitted. On the Snd of July. 1908. the agreement men- 
tioned above was written and it was filed on the 3rd of July, 1908, and 
with it a mukhbarnamah signed with Laobman's name. Plaintiff’s name was 
entered in this application (or agreement). Jokhu again appears to have 
signed for Laohman. On the same day Jokhu filed an application that 
the plaintiff was a co-sharer and his share should be entered in Laobman’s 
pabbi. His name was then entered in all papers from which it had been 
omitted. After the partition lots had been drawn up the family apparently 
concluded that it was a mistake not to retain their sir plots in their own 
shares. Accordingly Umrao and Ramnathi the two uncles, and Jokhu 
filed a petition of objection on the 31st of August, 1908. This was disal- 
lowed. Thereupon Laohman and others appealed to the Commissioner 
and this was also disallowed. The partition was completed. 

The present suit was brought by the plaintiff alleging — 

(1) Fraud and dishonesty on the part of bis own brothers and uncles 

with intent bo ruin his interests. 

(2) That though Laohman was nominated as a guardian ad lUem the 

court did nob formally appoint him. 

(3) That he was unfit to ac as guardian and nob entitled to the post 

as the minor’s mother was alive. , . 

(4) That be did not, as a matter of fact, look after the minors in- 


terests. . 

[130] (5) That the Revenue Court did not grant any sanction to fibe 

a^roomont \u regard fco the mode of partition of^ the lands and tha e 
said partition bad boen dotrimental to the minor s interests. 

On these allegations he asked for a declaration that the partition was 
unlawful and void and that defendants, first party, had no right or s 
the five anna, four pie sbaro of the family and those plots of 
had been the sir and khudkasht of plaintiffs family and which had been 
allotted to them (the defendants). In the alternative he asked to be put 
into possession of those speoifio plots. The court of fir<=t instance held that 
the plaintiff was entitled to maintain tho suit in rispeot only to bis ow 
share and granted a declaration that the partition was “‘“f 

and that the defendants, first party, were not entitled to the 
the plots (of sir and khudkasht) in dispute belonging lo the 
It was further declared that tho decree did net nflect the rights of the defen- 
dants. first party, regarding eo much of tho lands i n dispute as “PP°^‘“'“®^ 
to the share of the defendant, second party. This decree clearly °“® 
which, if it wore to have any effect, would really upset the whole parti- 
tion It did not oven make the plaintiff restore to the other party those 
lands which he received in lieu of his sir and khudkasht plots 
On appeal the District Judge dismissed the suit in toto. He was °P‘“'°“ 
that tho managing members of the joint family were parties to the parti 
tmn and“rthere was no (laud or collusion proved all members of the 
family wore bound by it and could not go behind it. and that the Prs^ent 
suit was one brought at thoir instigation to get behind the partition 
^H^rtho objeerwhiob they faded to attain in the Revenue Court by 

their objeotions and appeal. The plaintiff appeals. 
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In the beginning \7e have to point out — 

(1) that no fraud has been established ; 

(2) that it has nowhere been shown that the partition has been 
made to the detriment of the plaintiff or that be has not received his fair 
share of the parent mabal ; 

(3) that bis objection to it is directed not to a question of proprietary 
title but merely to the mode in which the lands have been distributed ; 

[1313 (4) That the Revenue Court is not in any way subordinate to 
the Civil Court in respect to the mode of distribution of the land. 

The suit must fail. Firstly section 233, clause (&), of the Land 
Revenue Act clearly states that no person shall institute any suit or other 
proceeding in the Civil Court with respect to the partition of mahals ex- 
cept as provided in sections 111 and 1 12 of the Act. The present suit does 
not fall under either of these two latter sections. Of course a person who 
was no party to a partition proceeding in the Revenue Court could hardly 
be held to be bound by such a partition, but the Civil Court, while giving 
him relief in such a case, could nob go behind the partition and redistri- 
bute the land. It would have to bake the new mahals as they were and 
give the plaintiff adequate relief. The plaintiff’s case is that by reason 
of the omission of the Revenue Court to formally appoint a guardian 
he was really no party to the partition, and that, even if this formal 
defect bo not fatal to the partition, his brother. Laohman, was 
unfit for the post and did not look after his interests and ought not 
to have been appointed in the presence of the plaintiff's mother. 
But whatever might otherwise have been the result of the Revenue 
Court’s irregularity, there is in the present case a circumstance which is 
fatal to the plaintiff’s case. His family was a joint family, *. e., one legal 
entity and it was duly represented by the adult male members. The 
whole body of adult members was made a party to the proceeding. 
Their interests and the minor’s interests were one and the same. There 
was no fraud, and nothing has been pub before the Court to show that the 
interests of the family or the minor have in any way suffered. There has, 
therefore, been a partition fairly carried out between the family on one 
side and the other defendant! on the other. The minor was duly repre- 
sented either by Laohman or the managing member or members of the 
family. In regard to Laohman the plaintiff in his evidence stated : — “Laoh- 
man was master and did all my business after my father's death.” We are 
therefore of opinion that, even though no guardian was formally appointed 
for the plaintiff in the Revenue Court, ho was duly represented, and a parti- 
tion fairly an 1 honestly obtained against the managing members of the fami- 
ly is iiinding on him. We would note here that we allowed the plaintiff an 
[132] opportunity of taking the matter of the partition on review to the 
Board of Rovenua. the highest court of appeal and revision on the revenue 
side, so that any injustice might, if it existed, be set right. The Board 
has rojectod his application and nothing has been shown to us which goes 
to prove that biio partition wa! other than ju^t and eqmbable. 

Id the circumstances, therefore, wo hold that the suit was properly 
dismissed. We dismiss the appeal with costs. 
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Appeal dismissed. 
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bevisional civil. 

Before Mr* Justice Tudhall. 

RalIiI Bbothers V. Ambika Prasad {Opposite party). 

[13feh December, 1912.] 

. J flfiaaacd on a monthly ialary^Relinguishment of employ- 

month in which he left hi$ service. , , . . a ^ . 

mid that an ofiBoe oletk engaged on a monthly salary is not uX 

aeia jnaj a Dottion of a month in the course of which he leaves his 

salary without the oonaent of his employer. Bidtjeway v, H«ngcr/ord MarJ^ 

Company (1). Dhtimee Behara v. Sevenoaks (2) and Ramit Manor v. BiitU (3) 

referred to. 

Onf Ambika Prasad was a olerk in the service of Messrs. Balli 
Brothers on a monthly salary of Es. 50. Ho left his service in the middle 
of a month without the consent of his employers and teoreafter sued the 
firm to recover his salary for the broken iportion of the month m which 
Weft The court of Small Causes at Cawnpore gave him a decree. 
Messrs. Ralli Brothers thereupon applied m revision to the High Court. 

Mr. A. H. C. Hamilton, for the applicants. 

The opposite party was not represented. 

TtTDBADD. J :-Th 0 opposite party bo this appli^cation was a clerk m 

the his^cervice in the middle of the month without the oori. 

month. He lettj f.hen brou«*hb the suit out of which this 

sent of bis employers. the broken portion of the 

application has arisen o ^^^^ [133] notice of his intention to resign. 

The lower court has held that as 

servant, the rule as ‘o no question is one between master and 

to recover the salary claimed. monthly salary, and he would 

servant. The ®bs°enoe of a contract to the contrary, entitled 

therefore have been, ^ dismissal. Equally bis master was entitled to 
to one month ® toft service. The lower court is of opinion that 

one month s notice . . servants. This opinion is by no means 

this rnle apphes “®“sgq because oases of this description usually 

correct, and has probably ^ .pbe English cases on the subject are 

arise in regard Master and Servant, 5th edition, beginning 

to bo found Rulaeioav v. Hungerford Market Company (l) is 

at page 182. The case '"“^peny whose salary was paid quarterly 

the case of a ° . ? inipropar conduct. The judgement m that case 

and who was ^ Bohinson, and many other oases have shown 

runs as folUow? : cari-.ain time so conducts him'^eH that he cannot 

that if a his ‘Salary, bo shall forfeit the current salary 

Rive the ’"‘dur^uTwhich he has served." See also Dhumee Behara 

oven for the tuna dun g j^^nor v. Little {3). The same principle 

V. Sevenoaki (2) . refuses to work in the course of one of the period 

applies when the sorvan^^^u^ — 

Civil Uovision No. 112 ,of 1912, 


(1) (lB35i 3 A. ® 

(2) (1836) t. 


(3) (l873)’l0iBora. H. O. Rep. 57. 


1112 



Y.l 


ATMA BAM V. UOBA SBB 


S5 All. 185 


for which the salary is due. The decision of the court below is incorrect 
and on the findings the suit should have been dismissed. I grant the 
application and dismiss the suit with costs in both courts. 

Application allowed. 
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Before Sir Henry BichardSi Knights Chief JustioCt and Mr. Justice 

Tudball. 


Atma Ram and others (Plaintiffs) v. Ugra Sen and others 

(Defendants).^ 

[16th December, 1912] 

Act No. XVI of 1909 (Intimn Registration Act), section 32 — Registration — **Presenta- 
tian"^Phv$ical delivery of document by person not authorized to ** present" but 
executant present and assentittg w?iile registration was going on. 

Where it is nhowa that, prior to the registration of the dooument by the duly 
authorized offioiaU a person who is competent to present the dooument foe 
registration was present before that official assenting to the registration, the 
requirements of the Registration Act are suffioiently complied with. 

Mujib-un-nissa v. Abdur Rahim (1) and Karta Kishan v. Har Narain (2) 
referred to. 

In this case the plaintiffs’ suit bad been dismissed by the court of 
first instance upon the ground that the documents upon which it was based 
bad not been registered in accordance with the provisions of the Indian 
Registration Act, 1908. The facts relating to the registration of the docu- 
ments in question were these. The documents were brought to the Sub- 
Registrar by persons who were not duly authorized to present them for 
registration. But on the same date, and possibly at the same time, the 
mortgagor himself, who was a person entitled to present them for registra- 
tion, came to the Sub-Registrar's office and admitted execution, and 
thereupon the documents were in fact registered. The plaintiffs appealed 
to the High Court. 

The Hon’ble Pandit Moti Lai Nehru, for the appellants. 

The Hon’ble Dr. Sunday Lai, for the respondents. 

Richards. C. J.: — The only question which has bean argued here is 
whether the documents, the foundation of the present suit, were or were 
not duly registered. It appears that the documents were brought to the 
Sub-Registrar by persons who were nob duly authorized to present the docu- 
ments for registration in the manner prescribed by the Registration Act. 
It, however, also appears that on the same date, is not at the same time, 
the mortgagor, [133] being a person who was entitled to present the docu- 
ments for registration, came to the Sub-Registrar’s office and admitted 
execution, and that thereupon the documents were in fact registered. The 
question is whether or not this amounts to a good presentation within 
the meaning of the Registration Act. There cannot be the least doubt 
that the mortgagor was present as an assenting parbv to the documents 
being registered. The quo'^tion involved was very fully argued before a 
FulPBenoh of th is Cou rt in a recent case. At t he o onolusiog of the 

• aocood Appeal No. 1357 of 1911 from a deoreo of W. D. Burkifefc. nistriot Judge 
of Saharanpar. dated the I9th of July. 1911, oonfirmiQg a decree of Muhammad Safi 
Subordinato Judge of Saharaupur, dated the 29th of September, 1910. ’ 

(1) (1900) I. Ii. R. 23 All. 233. (2) aou) I. L. r. 35 ai1.!72. 
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arguments, however, the ease turned on another point and no deoision 
was actually given. Practically spcakins precisely the same questoin arose 
in Karta Kishan v. Bar Narain (1), and a Bench of this Court decided on 
the 15bh day of November, 1912, that registration under circumstances 
very similar to those of the present case was a good registration. In my 
opinion where it is shown that prior to the registration of the document by 
the duly authorized official, a person who was competent to present the 
document for registration was present before the Sub^Begistrar assenting 
bo the registration the Registration Act is sufficiently complied with. I 
have nothing to add to the views which I expressed in the decision to 
which I have referred. 

TUDBAlilj, J. — I fully concur. It seems to me quite clear that the 
present case comes well within the principle which is set forth in the 
deoision of their Lordships of the Privy Council in Mujib-un-nissa v. 
Abdur Bahim (2). Their Lordships therein observed When the 
terms of section 32 are considered with due regard to the nature of 
registration of deeds, it is clear that the power and jurisdiction of the 
Registrar only come into play when he is invoked bv some person having 
a direct relation to the deed." In the present case it is perfectly clear 
that, prior to the registration, the mortgagor, who was a person having a 
direct relation to the deed, did come forward and invoke the Registrar to 
exercise his power and jurisdiction, and this action was tantamount to a 
presentation for registration. I do not think that there is any magic in 
the mere physical handing over of the document. 

By the Court. — The order of the Court is that wa allow the appeal, 
set aside the decrees of the two courts below and remand [1863 
to the court of first instance, through the lower appellate court, with 
directions to re-admit the suit under its original number in the file and 
proceed to hear and determine the case on its merits. Costs here and in 
the courts below will be costs in the cause. 

Appeal decreed and cause remanded- 


85 A. 135 (=18 1. C. 682 = 11 A. b. J. 92 = 14 Cr. L. J. 122). 

REVISION AL CRIMINAL. 

Before Mr. Justice T^udhall. 

Emperor d. Rama and others.* 

[2nd .Tanuary, 1913]. 

Ad No. 0 / 1860 (Jndifin Pnifii Code's, section 188_.Ord(?r duly promulgated by 

public servant Order forhidding persons to enter railway premises exoepi for 

iraveUing. 

Held that the piiblio have a right to enter upon railway premiaes for many 
purposes other than travollinR. and an order forbidding persons to enter a rail- 
wav station except for 6ona fide purposes of travelling would be an illegal order. 

W ^ 

In the particular instance, however, it did not appear that the order in 
question was issued by any authority whioh, supposing it to be otherwise legal 
would have had power to issue it. 

The facts of this case were as follows : — 

An order was published at Bindhaohal railway station on the East 
Indian Railway for bidding pandas to go on the railway station except for 

• Criminal Reference No. 1003 of 1912. 

(1) (1912) I. U B. 35 All ^2. { ») (1900) I. L. B. 23 All. 233. 
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honot fide purposes oE travelling. Certain pandas who were found at the 
station solioiting pilgrims were acoordingly charged with an oEEenoe under 
section 188 of the Indian Penal Code for disobedience to this order. They 
were convicted and sentenced to certain fines. 

The Sessions Judge of Mirzapur acting under section 4=38 of the Code 
of Criminal Procedure thereupon referred the case to the High Court with 
the recommendation that the convictions and sentences should be set 
aside. 

Neither the accused nor the Crown were represented. 

ToDBALii, J. — Certain persons have been convicted by a Magistrate 
of an offence under section 188, Indian Penal Code, and have been 
sentenced to pay certain fines. The case has been referred to this Court 
by the Sessions Judge with the recommendation that the [137] convic- 
tions and sentences be set aside and the tines refunded. As far as it is 
possible to do so from the record 1 gather the facts to be more or less as 
follows; — Some officer or other has published an order forbidding the ac- 
cused, who are pandas, from going on the railway station at Bindhaohal 
except for bona fide purposes of travelling. The record does not show by 
whom that order was issued and whether he had power to issue it. There 
is nothing to show that it was issued to the accused personally: apparent- 
ly it was generally proclaimed. The record shows that the accused went 
on to the platform and importuned certain pilgrims. The Magistrate has 
therefore held them guilty under section 188, Indian Penal Code. That 
section runs as follows: — • 
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“ Whoever knowing that, by an order promulgated by a publio servant lawfully 
empowered to promulgate suoh order, he is directed to abstain from a certain aot or 
to lake certain order with certain property in hiA possession or under hts management 
disobeys such direotion, shall. iC such disobedience causes or tends to oause obettuo! 
tion, annoyance or injaty. to any parson lawfully employed, be punished with simple 
imprisonment for a term which may extend to one montn. or with fine which may 
extend to two hundred rupees, or with both " 


There is nothing on the record to show that any order was promulgat- 
ed by a public servant lawfully empowered to promulgate such order. 
It is true that the case was tried summarily, and in a summary trial the 
evidence need not be recorded, but the record shows that no evidence 
whatsoever was taken to prove the order that was promulgated or to 
prove that the person who issued the order was authorized to issue it. 
Moreover, if the order be, as described in the opening clause of the judg- 
ment, forbidding persons to enter railway quarters except for bona fide 
purposes of travelling, such an order is far from being legal. The public 
have a right to go to the railway premises for many other purposes than 
travelling and orders forbidding persons to enter railway premises except 
for travelling purposes could not legally be issued. It would indeed defeat 
many other purposes for which railways are intended. For this reason 
the order must be set aside. 

There are other grounds, as pointed out by the learned Sessions Judge, 
on which it is open to this Court to set aside these convictions, but I do 
not think it necessary to discuss them. It is incumbent on the prosecu- 
tion to prove the necessary ingredients which go to constitute an offence* 
Unless the proof is before the court it cannot be said that the offence has 
been established. [l38] I therefore set aside the convictions and sentiAnnAc 
and direct that the fines if paid be refunded. 

Conaictions set aside, 


# 


1115 


1913 

JAN. 3. 

AFFBIjLATB 

OiYir*. 

35 A. 13S= 
IS h 0. 236 = 
11 A. L. J. 
101 . 


85 All. 189 IHDIA& HIGH OOUBT BfitOfiTB Wol. 

83 A. 138 (=18 I. a 246=11 A. h. J. 101). 

APPEEiLATB GIVIIi. 
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Banerji. 


Naeain Dei (Plaintiff) v. Dcbga Dei and anothee (Defendants.)* 

[3r6 January, 1913.] 

riDil Procedure Code (1008). section ^^^ExecuUon of dccrct— Benami purchase— 
Claim againit certified piirchasert hut not by representattve of the real putchaeer. 

The widow of one Bhola Nath purchased a house at a civil court anotjoa 
aaie in the name of her son-in-law Baldeo and moorporated it into another 
house left by her husband who had died sonless. On her death one of her daugh- 
ters claimed the house as an heir of her deceased father. The 
whoso name the house was purchased raised the plea that he was the 
Tuotion purchaser and the suit was barred by section 6S of the Oode of Cml 

Procedure. Held that as the plaintiff did not claim ^'>hTn th! 

through the widow's husband, her father, the suit did 

purview of section G6 of the Code. Ram Naratn v. Mohantan (1) distinguished. 

This -was an appeal under seotlon 10 of the Letters Patent from a 

judgment of a single Judge of the Court. The facts of the case are fully 

set out in the judgment under appeal, which was as follows . 

“ la order to understand this appeal, it will be batter in the 
fHat one Bhola Nath had a wife, named Muaammat Sunder Of these 

surviving. Musammat Sunder Dei is now dead, and tbe dispute re Mes w ^ 

parties ate Musammat Narain Tt^ideo ^The property with which this appeal 

Musammat Dutga Dei and her husband Bal^o. The properry wi»^ 

is concerned, is a house “"coulb Agra. It was putohased— so the sale 

house was put up to ^ certificate shows that it was sold Babjeob to a 

certificate sets out — by Baldeo the 3rd June 1891, of which one 

lien of B«. oame luto court aud asked 

Ganga Prasad was the holder. o* auq nroperty left by Musammat 

for possession of pea?|cee? she alleges trat^Mussammat Suodat 

Sundat Dei. all^ t^e property left by Bhola Nath, and that in 

Dei, her mother, got ® houbo in dispute, adjoining the house left by 

her life time she . “cme housed, 1 he purchase was made, she says, 

[139] Bhola Nath, and J ^noney which she had inherited, but she adds 

by Musammat Sundat Dei, fictitiously According to her Musammat Sundat 

that the name of Baldeo She puts the cause of action as 

Dei always igov In the written statement the defendants distinct- 

arising on the 10 th of p Jebaaed by Musammat Bandar Dei: they 

ly denied that the house in epeoinoally Lny that the property was pur- 

deny that she was Baldeof and that Musammat Sundar Dei was ever 

chased fictitiously m the ^ame t inatanoe holding that Musammat Sun- 

in adverse ? ptand eo?oym^ of the tent of the house in dispute up to the 

dat Dei was in the receipt anu 6030 }^^^ ^ death— the data of wrongful 

date of her and th Musammat Sundat Dei— decreed the ® 

possession as 8 ) “ ^ house in dispute, and directed that it 

claim for possosaion of a one in appellate Court held that section 66 of 

should be partiti^ed. 1» barred this suit It held that Baldeo was the put- 

thc code o^^^vil Broceaum o doom the appeal which h^ b^u 

chaser a Dutga Dei and modified the decree of the court of first in 

brought by l^aldeo fjpr possession by partition of the house in Mandi Said 

Kr„n°Vcr^s^scd toget her wah mcsce ptoUt, f o r the same. 

•^Appeal No 87 of 1912 under section 10 of the Iiottere Patent. 

* (1) (1903) L. R. 28 All, 82. 


1X16 



NABAIN DEI 90BGA DEI 35 All. 1^0 

comes here in appeal and contends, ficst that section 66 of Act V of 1903 has no ap. 
plication : secondly* that the plea was for the first time raised in appeal, and the 
lower appellate Court should not have entertained it. There is a third plea by which 
it is contended that the whole of the bouse in muballa Mandi Said Khan was not pur- 
chased by a sale of the Civil Court, that only onc-third o! it was so purchased and 
the remaining two-thirds wore the result of a private purchase. The fourth plea raised 
is one regarding the mesne profits of the house. 

** To take plea No. 2 first, the question raised is a question of law. The shadow 
of it had certainly been cast in the pleadings and X think, the lower appellate Court 
was fully justified in oonaidoring the plea. There remains the question how far section 
66 of the Civil Procedure Code of lt03, is or is not, a bar to the suit as brought. The 
contention of the appellant, as I understand it, is that this is a suit by an heir claim- 
ing inheritance to the property left by Musammat Sunder Doi, that section 66 — if it 
applies at all— allows a suit of this kind to be brought under the second clause of the 
same section. The contention was that when Musammat Sundar Dei purchased the 
property in the name of Bhola Nath, the appellant, as her reversioner, could have 
brought a suit to challenge this act, and she is within her rights in so doing after Mua- 
ammat Sundar Dei's death. The plea raised is a very 'ingenious one, but it does not 
seem to me to be strong enough to take it out of the clear words of section 66. The 
first clause of section 66 is practicaily the same as the old section 317, clause (1). That 
clause has been the subject of several rulings by this Court, one of. them being a Full 
Bench ruling. The words used in section 817 were the subject of careful consideration 
by five Judges of this Court, and they arrived unanimously at the conclusion that this 
section was intended to preclude the institution of a euit against the certified purchaser, 
tl4u] by tbe beocficial owner or the successor in title of the beneficial owner, in the 
present case, the beneficial owner is said to have been Musammat Sundar Dei. The ap- 
pellant, if she has any standing, is a successor in title of the beneficial owner, and 
unless the Code of Civil Procedure of l9o8 has introduced any change, the 
ruling of this* court holds that she. tbe appellant, is precluded from 'instituting a 
suit against Baldeo But it is contended that the second clause of section B6 
enables the suit to bo brought. There is no doubt that Act V of 1908 has 
introduced new words which did not exist in the second clause of old sec. 
tion 317. &o far, I am with the learned counsel lor the appellant, but E confess 
considerable difficulty in following him, as bo applies the now words to tbe present 
case. Is this a case in which a third person is claiming to proceed against 
property sold ostensively to a certified purchaser for a benamtdar on tbe ground that 
be is liable to satisfy a claim of the third person against the real owner ? Take it that 
the real owner was Musammat Sundar Dei- Vt/hat claim has Musammat Narain Dei 
against Musammat Sundar Dei which gives her a right to proceed against this property 
though ostensively sold to Baldeo ? It is to meet this, that her position as reversioner 
ie put forward. It seems to me that it would cequiie a great deal of twisting to make 
these words fit in with the claim as now brought. My attention was directed to the 
case of Achhaibar Dube v Tapti Dube (1). In that case, the finding of this Court was 
that tbe purchase was not a purchase made secretly by one person for another, the 
ostensible purchaser having no interest in the puiobase, and tbe real purchaser wishing 
for some reason that bis name should not appear. In other words, tbe finding of the 
Court was, that it was not benarnt purchase in the present case, however, the con- 
tention. right through, of tbe appellant — as the lower appellate Court points out — has 
been, that Baldeo was a benamt purchaser foe Musammat Sundar Dei and with her 
knowledge. An attempit was made to bring the present case within the purview of two 
rulings of the Madras High Court — Aionuppa v. {2} and Sankwmt Nayar v. 

Narapunun 2\'ambudrt (3), and the oonteutiou was that sootion G6 applies not. to pur- 
chases made by an agent and does not apply v/hen possesssion has been tcauRlerred. 
Neither of these views have, at any time, so fat as 1 know, found favour with this 
Court. 

** There remains the third plea, viz , to the efiect that one-third of the bouse in 
dispute was tbe purchase made at tbe auction held by the Civil Court and two-thirds 
were the subject of a private purchase. Tbe purchase is one of a nature similar to that 
which is made, times out of number, in Civil Court sales. 1 have been referred to no 
authority which held that under the circumstances of this kind, namely, where pro- 
perty is sold subject to a lien, the purchaser purchased one fraction at the Civil Court 
sale and the remaining fraction when be paid oQ the lien. What the purchaser pur- 
chased is tbe whole of the property subject to any demands that may be made by the 
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lien advectised at the time of tbo auobion. The appeal fails and is dismissed with 
costs.” 

Pandit Shiam Krishna Dart for the appellant. 

Dr. Tej Bahadur Saprut for the respondents. 

[141] Bichabds, C.J., and Banerji, J.; — The facts out of which this 
Letters Patent appeal arises are very clearly stated in the judgment of the 
learned Judge of this Court. The judgment is reported in 10 A. L. J. R. 97. 
The suit is to recover, amongst other things, a share in a house by partition 
and also for mesne profits. The court of first instance decided in favour 
of the plaintiff. On first appeal the decision of the court of first instance 
was reversed so far as the property now in dispute was concerned, on the 
ground that the claim in respect thereof was barred by the provisions of 
section 66 of the Code of Civil Procedure. This decision was in due course 
affirmed by a learned Judge of this Court, and against his decision the pre- 
sent Letters Patent appeal has been preferred. 

When the case was before us on a previous occasion we determined 
that we would consider the evidence in the case without remanding the 
case and so avoid putting the parties to the expense and delay of referring 
issues. We granted time to the parties in order that the evidence might 
be looked into. As a result we are able to consider the present case upon a 
state of facts which have to be admitted. The house in question was pur- 
chased by one Musammat Sundar Dei, the widow of one Hhola Nath. This 
house was subsequently incorporated into another one which admittedly 
belonged to Bhola Nath and formed part of his estate. It is quite clear 
therefore that it was the intention of his widow that this house should be 
part of her husband’s estate and should not remain her separate property. 
Dr. Tej Bahadur has further to admit that he cannot contend on the 
evidence that the house was not in fact purchased on behalf of the widow, 
though the purchase was made in tho name of Baldeo. We are also 
satisfied upon the evidence that Musammat Sundar Dei remained m 
possession of the house up to the time of her death, and that 
life-time Baldeo never pretended that the property was his, or that t He 
auobion purchase had been made in reality for his benefit. 

The only question therefore for decision in the case is a purely 
legal one, namely, whether under the circumstances of the present 
case section 66 of the Code of Civil Procedure prevents ^>^0 Pre- 
sent suit being brought. It is no doubt a suit against a 
auction purchaser, and so far it is within the words of section 66 
However, it is contended by the appellant that the plaintiff does not 
[142] claim through Musammat Sundar Dei. bub through her own fatner 
Bhola Nath; that consequently the suit is nob a suit brought 
that the purchase was made on behalf of the plaintiff or on behMf 0 ^ 

one through whom she claims, and that therefore the suit is nob barred by 

the Srovisions of section 66, In our opinion this plea 

The learned JudRe of this Court refers m h.s judgment to the Full Kenon 

ease of Bam Narain v. Mohanian (1). In that case one 

represented himself to be the owner of certain property. It turned ou® 

that he had no title to part of the property at the date 

Subsequently, however, that part of the property to which he 

was put up to sale in execution of a s'mple money decree 

owner and purchased in the name of Musammat Mobanian. the wife of Kam 

Sahai. The plaintiffs in the suit, who were the mortgagees of Ram batiai, 


(1) (1908) I. D. D. 26 All 82. 
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claimed that the purchase of Mohan ian was Unami for Ram Sahai and 
that under the provisions of the Transfer of Property Act any estate which Jan, 8, 
Ram Sahai subsequently acquired in the property which purported to mort- — 
gage became subject to the mortgage. It was held that the plaintiffs were APPEiiiiATB 
not entitled to maintain the suit having regard to the analogous section 
317 of the Code of Civil Procedure of 1882. Referring to the case the 38 A. 188=18 
learned Judge of this Court, says : — “ The words used in section 317 were I. C. 246=11 
the subject of careful consideration by five judges of this Court, and they 101- 

arrived unanimously at the conclusion that this section was intended to 
preclude the institution of a suit against the certified purchaser by the 
beneficial owner or the successor in title of the beneficial owner”. Wo do 
not think that the decision in the Full Bench case justified these remarks 
of the learned Judge of this Court. True it is that the learned Chief 
Justice says in his judgment (at page 87) “ It appears to me clear that 

the section was intended to preclude the institution of a suit against a cer- 
tified purchaser by the beneficial owner or the successors in title of the 
beneficial owner, ’ It is quite clear whan the learned Chief Justice uses the 
words “successors in title” he was referring to a claim which was being 
made by a person who derived title from the alleged beneficial owner. It is 
quite clear that the plaintiff mortgagee was claiming directly through the 
[143] mortgagor, whose wife, it was alleged, had purchased the property 
henami for him. The judgment of two of the members of the Court in 
the most express language decided the case upon the ground that the plain- 
tiff was claiming through Ram Sahai, and that inasmuch as Ram Sahai 
could nob have maintained the suit against Mohanian, the persons who 
claimed through him had no better right to do so. We think that under 
the circumstances of the present case the plaintiff's claim is as heir of her 
father Bhola Nath, that she is not claiming in any way through her 
mother Musammab Sundar Dei and that therefore her suit does not come 
within the provisions of section 66. The facts being as already stated, she, 
in our opinion, was entitled to recover possession by partition of the pro- ' 
petty in dispute and was also entitled to mesne profits as held by the court 
of first instance. 

We therefore allow the appeal, set aside the decree of this Court and 
also of the lower appellate court and restore the decree of the court of first 
instance with costs in all courts. 

Appeal allowed, 

36 143 (=18 I. C. 888=11 A. L. J. 117=14 Cr. t. J. 133). 

REVISIONAL CRIMINAL. 

Before Mr. Justice Tudhall, 

Chhedi V. Muhammad Ali.* 

!4th January, 1913,] 

Act XllJ 0 / l‘^b9— Worhvmn's Bread, cj Conlract Act)— Magistrate not competent to 

take proceedttigs umer, unless movt d by the employer. ^ 

The provisions o( Act XIII ot 1659 o.n only be applied at the instance of the 
employer. A magistrate has no jilr.sdiotion ,ho motu to pass orders under that 
Aot jfl an alte-nativo to taking acMon under the IndiiQ Penal Code. ' 

Thk facts of this case were as follows : — 

One Muhammad Ali made a complaint against Chhedi of cheating 
Prooess^as issued, but befor e the w itnesses for the prosecution had beet 

Criminal Peviaion No. 942 oi 1912 
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oross-examined or any defence witnesses had been oalled or a charge framed, 
the Magistrate passed an order, purporting to be under Act No. XIII of 
1859. to the effect that Chhedi was either at once to pay Bs. 60 which 
had been advanced to him by Muhammad Ali or to give security for 
Bs. 60 with one surety that he would make two pairs of boots every week 


86 A. 143=i8 for Muhammad Ali *, in default he was to undergo two months’ rigorous 
I. 0. 885=11 [144] imprisonment. The Sessions Judge of Cawnpora referred the case 
Cr 1 High Court recommending that the order should be set aside, 

isi ' P’ Dube» for the applicant. 

Munsbi Satya Narain and Maulvi Kamaluddin Ahmad Jafari, for 


the opposite party. 

TudbaIiIi, J. — ^In this case one Muhammad Ali made a complaint 
against the present applicant, Ohhedi, charging him with the offence of 
cheating, under section 420 of the Indian Penal Code. He had prior to 
that preferred a complaint under Act XIII of 1859, but had withdrawn 
that complaint and preferred a complaint of cheating. The Magistrate 
issued process to Chhedi ; a date was fized ; evidence of the prosecution 
witnesses was taken, and then a further date was fized for their oross- 
ezamination. There were a few postponements and the oross-ezamination 
did not take place. Then, suddenly, without examining the accused or fra- 
ming any charge against him or taking any defence, and relying on the 
statements in chief of the prosecution witnesses, the Magistrate passed an 
order purporting to be under Act XIII of 1859, to the effect that Chhedi 
was either at once to repay the advance of Bs. 60 or give security for 
Bs. 60 with one surety that he would make two pairs of boots every week 
for Muhammad Ali: in default of carrying out one of the two orders already 
mentioned, he was to undergo rigorous imprisonment for two months. 
Chhedi was sent bo jail. The case has been referred to this Court by the 
learned Sessions Judge with the recommendation that the order be set 
aside. Further comment is unnecessary. The Magistrate has acted quite 
illogally. There was no case under Act XIII of 1859 before the Magistrate. 
That Act can only be pub in motion by the employer. I set aside the 
order of the Magistrate and direct that the complaint of Muhammad Ali 
be beard de novo by some other Magistrate bo whom the District Magis- 
trate may think fit bo transfer it and not by the Magistrate whose order 
has just been sob aside. 

Order set aside. 


33 A. 145 (=11 A. L. J. 115=18 I. C- 728). 

[143] APPEIiliATE CIVIL. 

Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Banerji. 

PRAG Narain and others {Plaintiffs) v. Kadib Bakhsh and others 

{Defendants).* 

[4feh Janaruy, 1913.] 

Act No. ir of (Transfer of Property Act), section 111, claute (g)— ^Landlord and 
tenant — Denial o/ title — Suit for ejectment of tenant — Landlord's tnientton to t 
advantage of denial of title to be expressed before suit. 

Tbo denial of his landlord’s title by a tenant, in order to work a forfeiture 
under seoiion HI ig) of the Transfer of Property Aot. 1892, must ^ " 

voo.vl and unambiguous denial: mere non-payment of rent or even the ^ 

ing of the promises as belonging to the tenant does not necessa rily oons t 

• Appeal No. 72 of 1912 unJer soobion 10 of the-Letters Patent. 
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fluoh a denial. A landlord wishing to take advantage of bia tenant'a denial of 
title to determine the lease must do aome aot showing hia intention to do so 
before he can nle a suit for ejeotment. 

[Fol. 24 I. 0. 624; Ref. 41 Mad. 629*46 I. 0. 748.] 

This was an appeal under seobion 10 of bhe Lebbers Pabenb from a 
iudgmenb of a single Judge of the Court. The faobs of the ease are stated 
in the judgment under appeal, which was as follows: 

•• These appeals arise out of a suit brought by the respondent for the eieot- 
naent of the appellants from a plot of land in the city of Agra. The ease stated 
in the plaint was that the six defendants were tenants of the land, paying three 
annas a month as rent, that for five years preoedtng the auit the defendanta had 
paid no tent, though they had bean repeatedly required to do so. and that they had 
forfeited their lease by non-payment of the rent. There were other allegations tiard- 
ing oonstruotions on the land with whioh we are not now oonoarned. The defendants 
filed their written statements in June. 1910. In September, 1910, the plaintiffs applied 
to the court for permission to amend their plaint by inserting in it an allegation that 
two of the defendants had denied the plaintiffs’ title to the land. The plaint was 
amended and the defendants were given an opportunity of filing a fresh written state- 
ment. They then denied that they had forfeited their lease either by non-payment of 
rent or by denying the plaintiffs’ title. They pleaded that they were perpetual lessees 
of the land, and also that the auit was not maintainable as the plaintiffs had not 
given them formal notice to quit. 

“The Munsif found that the plaintiffs’ title in respeot of half of the land had 
been denied by the defendant, Khuda Bakhsh. and he gave the plaintiffs a decree for 
the ejectment of that defendant and for possession of half of the land. On appeal the 
Subordinate Judge gave the plaintiffs a decree for possession of the whole of the land 
holding that they had forfeited their lease both by non-payment of rent and also hv 
denial of plaintiffs’ title. ^ 

“The first question discussed in this Court was, whether the defendants held as 
perpetual lessees or as tenants from month to month. In the view whioh 1 take of the 
oase it is unnecessary to decide this question. 

“The next question is, whether the defendants have forfeited their lease by non- 
payment of rent. It is neither alleged nor proved that it was a [146] condition of the 
lease that it should be forfeited in case of non-payment of rent. This ground fails 

“ The next question is whether the defendants forfeited their lease by reason of 
their denial of the plaintiffs’ title. One of the defendants, Khuda Bakhsh, mortgaged 
part of a house, expressly including the land. Another defendant, Kadir Bakhsh, mort- 
gaged half the bouse on the land but did not expressly include the land in the mort- 
gage. In the former oase it seems that there was a denial of the plaintiffs’ title to the 
land. In the latter it cannot be said that there was a denial of their title. It has 
been held that denial of a landlord’s title by one of several lessees does not cause a 
forfeiture of the lease. But 1 need not discuss this question further, for in my opinion 
the plaintiffs’ suit must be dismissed even if it be proved that the defendants denied 
the plaintiffs' title. Section 111 of the Transfer of Property Aot, whioh admittedly 
applies to this oase, provides that a lease of immoveable property determines in vari- 
ous ways, amongst others, by forfeiture. Clause {g) of the section runs as follows • 

*£y forfeiture, that is to say, (1) in case the lessee breaks an express condition which 
provides that on breach thereof the lessor may re enter, or the lease shell beoome void* 
or ( 2 ) in oase the lessee renounces bis character as such by setting up a title in a 
third person, or by claiming title in himself; and in either oase the lessor or his 
transferee does some aot showing his intention to determine the lease." 

“It is contended on behalf of the defendants that it has neither been alleead 
nor proved that the lessors did any aot showing their intention to determine the 
lease. On behalf of the plaintiffs it is contended that the institution of the suit was 
sufficient to show their intention to determine the lease within the meaning of the 
clause. In the oase of Anandamoyee v. Lahhi Chandra Mitra (1) it was held bv 
Ghose and Pargiter, JJ., that in a suit of this kind it must be shown that the nlainfeiff 
declared his intention to determine the lease ol the defendant and that such intenfcirt 
was declared by some aot or otherwise before the institution of the suit In rnv on’ 
nion that decision was oorreot. It is contended by Dr. Tej Bahadur that section iiq 
of the Transfer of Property Aot shows that a forfeiture may bo completed hy the 

(1) (1906) I. L. B. 33 Gal. 939. 
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iustitatiOQ ot a suit, but it appears to me that eeotlos 112 does not show this. The 
opening words of the seotion are * a forfeiture under seotion 111, olause {g).‘ The word 
^forfeiture’ must mean a complete forfeiture and not merely that a tenant has incurred 
liability to have his lease forfeited. The closing words of clause {g) of seotion 111 
seem to add something to the English law on the subject and were possibly inserted 
in order that there might be no doubt that an alleged forfeiture must be complete 
before a suit is brought. The construction adopted by the Oaloutta High Oourt is in 
accordance with the general rule that a cause of action must be complete at tbo date 
of the institution ot a suit, and cannot be completed either by the plaint or by the 
written statement or any other pleading in the suit. I hold that the institution of 
the suit was not an act showing an intention to determine the lease within the mean- 
ing of seotion 111, clause {g), 

** I was asked by the learned advocate for the plaintiffs to follow the course 
taken by the Calcutta High Court in the case cited, namely to remit an issue to 
the oourt below for a finding as to whether an intention to determine the [147] 
tenancy was declared by the plaintiffs before the institution of the suit. In the 
present case, 1 think, I ought not to do so. As already stated, the allegation that a 
forfeiture had occurred by denial of the landlord’s title was not in the plaint when it 
was filed, but was added several months afterwards. The petition begins with the 
words *Daryafi karne se malum hua.' If these words mean anything, they mean that 
the plaintiffs have come to know of the denial after the institution of the suit. If the 
plaintiffs were not aware of any act -having been committed by the tenants, which 
rendered the lease liable to be forfeited, they could nob have indicated an intention to 
determine the lease on that account. To frame and remit an issue would, under the 
oiroumstanoes, be an encouragement to the production of false evidence. 1 allow the 
appeal, set aside the decree of the courts below and dismiss the plaintiffs’ amt with 
costs in all throe courts. Tho plaintiffs are at liberty to withdraw the sum deposited 
in the oourt below on account of rent. Mr Ghulam Mujtaba states on behalf of his 
clients that they have no objection to this.” 

The HoD’ble Dr. Tej Bahadur Sapru, for the appellants. 

The denial of the landlord’s title took place when the tenant mortgag- 
ed tho house with the land, and the tenant was. therefore, liable to ejeob- 
menb. The deed hypothecated the land which the mortgagor said belong- 
ed to him, along with the house. The point for decision was whether the 
filing of the suit was sufficient inbimabicn for determining the lease, 
within the meaning of seotion 111 (g) of the Transfer of Property Act. It 
was submitted that it was. Section 111, olause (g), was bo be read with 
section 112. It was nob necessary to do any act other than that of tiling 
a suit to determine the lease. There was a denial of title, and there was 
nobbing to show that there was any act of waiver on the part of the land- 
lord. 

Mftulvi Ghulam Mujtaba. (or the respondent?, was not called on to 
reply. 

Bichabd. C. J. and Banerji, J.:— This appeal arises out of a suit in 

which the plaintiffs sought to recover certain household property situate 

in the city of Agra. The plaintiffs based their claim on an alleged forfei- 
ture. The acts which the plaintiffs contended constituted a forfeiture were, 
first, non-payment of rent and secondly, a denial of the plaintiffs’ title. So 
far as non-payment of rent is concerned, the court below has held, and we 
think rightly, that more non-payment of rent is nob, in itself, sufficient 
to work a forfeiture of a tenant’s interest. The other act was the 
making of two mortgages. In one of these mortgages the house with- 
out the land is mortgaged. In the other mortgage the house as well 
[148] as the land is mortgaged. The mortgagor states in the mortgage, 
that ho mortgages the bouse together with the land, which belong to him, 
without the participation of any other sharers. No further evidence of 
acts by the lessees denying the plaintiffs* title has been given, nor has lO 
boon shown that the’ lessors, prior to tho institution of the suit, did any 
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aot showing fabeir intidabion to determine the tenancy as the result of the 
alleged denial of their title by the tenants. It may well be doubted 
whether the more making of the mortgages, in more or less ambiguous 
terms, amounted in fact to a denial of the plaintiffs’ title at all. They 
were acts which might very well have been explained by the tenants, had 
they been allowed an opportunity of doing so. The denial in our opinion 
ought to be an unequivocal and unambiguous denial of the plaintiffs’ title. 
The learned Judge of this Court, however, accepted the contention that the 
making of the mortgage, in which the land as well as the house was mort- 
gaged, did amount to a denial of the plaintiffs’ title. But be held that the 
plaintiffs had no right to institute the present suit until they bad complied 
with the provisions of section 111 of the Transfer of Property Act, which 
provides that where the lessee has denied his landlord’s title the lessor 
must do some act showing his intention to determine the lease. It was 
contended at the hrst hearing in this Court, as also in this present Letters 
Patent appeal, that the institution of the suit was sufficient compliance 
with the section. In our opinion the learned Judge of this court was right 
in holding that the institution of the suic was not a sufficient compliance. 
In our judgment the act showing the intention to determine the lease 
must have been done before the suit was instituted. We accordingly dis- 
miss the<appeal with costs. 

Appeal dismissed. 


35 A. 149 (=18 I. 0. 698=11 A. L. J. 106^ 

[149] APPELLATE CIVIL. 

Before Mr. Justice Sir Harry Griffin and Mr. Jttstice Ohamier. 

Basant Lal (Plaintiffs) v. Chhidammi Lal and another 

(Defendants).^ 

[7tb January, 1913.] 

Act No. IX of 1903 \lndian Limiiaiion Act)^ schedule J, articles 91 and 120 — Limi- 
tation^ Suit for declaration that nominal lessee is 7iot the beneficial lessee but 
merely benamidar for the plamtiff. 

Held that a suit for a doolaratiou that the defendant, whose name appeared 
in a certain lease as lessee, had no interest under the lease and that the person 
really interested in the lease was the plaintifi, was governed as to limitation by 
article 120 and not by article 91 of the first schedule to the Indian Dimitation 
Act, 1008, the cause of action accruing to the plaintifi when his position as a 
lessee was challenged. 

This was a suit asking (or a declaration that the first defendant 
whose name appeared as lessee in a certain lease, had no interest under the 
lease and that the person really interested in the lease was the plaintiff, 
for whom the first defendant acted as banamidar. The court of first in- 
stance dismissed the suit as barred by limitation, applying article 91 of 
the first schedule to the Indian Limitation Act, 1908. The plaintiff 
appealed to the High Court. 

Munshi Uanbans Sahai, for the appellant. 

Mr- Jbn Ahmads for the respondents. 

Griffin and CiJAWiER, JJ. ; — The suit of the appellant has been 
dismissed by the court below on the ground that it is barred by arti- 
cle 91 of the first sobodulo to the Limitation Act. The view taken by the 

- First Appeal No. 288 of 1911, from a decree of Pitambac Joshi, Second Addi- 
tional Judge of Motudabad, dated the 21th of May, 1911. 
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1913 Subordinate Judge is that the suit is one to oanoel or set aside an insferu- 

Jan. 7« ment and that time began to run against the appellant more than three 

APPEtDATK before the suit was brought. On ezamining the plaint we find that 
OivtD oanoel or set aside an instrument. The appellant 

has asked for a declaration in effect that the hrst defendant whose name 

35 A, 149=18 appears as lessee in a certain lease has no interest under the lease and 

g that the person really interested under the lease is the appellant for whom 
' the first defendant acted as benamidar. It seems to us that the suit is 
governed by article 120 and that the cause of action accrued to the appel- 
lant when his position as a lessee was ohallenged by the first defendant. 
We allow this appeal, set aside the deoree of the oourt below and remand 
the case to that court to be disposed of according to law. Costs in this 
Court will be oosts in the cause. 

Appeal decreed and cause remanded. 


35 A. 180 (=18 I. C. 261=11 A. L. J. 107). 

[130] APPELLATE CIVIL. 

Bejore Mr^ Justice Sir Harry Griffin and Mr. Justice Ohamier. 
Shami Nath Sahi and another {Defendants) v. Ladji Ghaubb 

AND ANOTHER {Plaintiffs).^ 

[8th January, 1913.] 

Act No. IX of 1875 {Indian Majority Ac<). section 3— Guariiatj and minor-^Effeci 
of appointment of Hindu widow as guardian of her minor sonsSale of minor* s 
property. 

A Hindu died leeviag a widow and two minor sons. The widow was appoint- 
ed in 1890 guardian o£ the two sons, and in 1891 obtained sanction from the 
District Judge for the sale of half of the property of the minora. In 1906, the 
widow and the elder son, who had than attained majority, sold part of the pro- 
perty of the sons amounting to somewhat leas than half. Within three years 
of his coming of age the younger son sued for a declaration that the sale of 
1906, and mortgage ezeouted in 1902 were not binding on his interest in the 
property purporting to be dealt with thereby. 

Held (1) that the appointment of the mother as guardian had the efieot of 
prolonging the minority of both sons Until they reached the age of twenty-one 
years and (2) that the sanction of the Judge given in 1691 oould not validate 
a sale which Was not made until 1906. Qharib-uUah v. Khalah Singh (1) 
distinguished. 

[Ref. 81 I. G. 680=38 0. D. J. 218 .] 

The facts of this case were as follows: — 

On© Udit) Narain Chaube died several years ago leaving a widow, Mua- 
ammat Bukmina, and two sons, Lalji Chaube and Gopal Chaube, respon- 
dents to this appeal. Both sons were minors when tbeir father died. Mut- 
ation of names seems to have been efieoted in favour of the widow as well 
as the two sons. But it is common ground that the two sons only succeed- 
ed to the property with which we are now concerned, namely, a five 
anna four pie share in a village called Eoelaswa. In September, 1890, the 
widow was appointed by the court to be the guardian of her two sons, and 
in the following year she obtained from the Distriot Judge permission to 
sell half the share in the village. No action seems to have been taken on 

* First Appeal No. 371 of 19ll from a deoree of Jagat Naraio, Subordioate Judge 
oi Gorakhpur, dated the 5th of Aoguat, 1911. 

(1) (1908) 1. Li. R. 25 All. 407. 


1124 



SHAMl HATH SAHI t». LAL31 dHAUBE 


85 &U. I6a 


sr.i 


bbat permission. On the lObb of February, 1906, the widow and the elder 
son, Gopal, who bad attained majority, sold a two anna, 3 pie, 13^ obitaks 
share to the appellants fora stated consideration of Bs. 5,774. The younger 
son, Lalji, alleging that be came of age less than three years before the in* 
stitutiOD of the suit, sued for a declaration that the sale deed of the 10th of, 
February, 1906, and a mortgage, dated the 1st December, 1902, were not 
binding on him, and prayed that they may be cancelled and that he might 
bo pub iu possession of the share which was sold. The court below 

decreed the claim so far as it relates to the plaintiff's own share, that is, as 
to half of the property covered by the deed of sale. The purchasers ap- 
pealed to the High Court. 

Mr. D. B. Sawhnyt for the appellants. 

Munshi Kalindi Prasad and Munshi Durga Charan Singht for the 
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respondents. 

Griffin and Chamibr, JJ.: — Udit Narain Ohaube died several years 
ago leaving a widow, Musammab Bukmina, and two sons, Lalji Cbaube 
and Gopal Chaube, respondents to this appeal. Both sons were minors 
when their father died. Mutation of names seems to have been effected 
in favour of the widow as well as the two sons. But it is common ground 
that the two sons only succeeded bo the property with which we are now 
concerned, namely, ffve annas four pies share in a village called Koelaswa. 
In September, 1890, the widow was appointed by the court to be 
the guardian of her two sons, and in the following year she obtain- 
ed from the District Judge permission to sell half the share in the village. 
No action seems to have been taken on that permission. On the 
lObh February, 1906, the widow and the elder son, Gopal, who had 
attained majority, sold a two anna, 3 pie, 13^ chitaks share bo the appel- 
lants for a stated consideration of Bs. 5,774. The younger son, Lalji, who 
alleges that he came of age less than three years before this suit was 
brought, has sued for a declaration that the sale deed of the 10th of Feb- 
ruary. 1906, and a mortgage, dated the 1st December, 1902, are not binding 
on him and be prays that they may be cancelled and that he may be put 
in possession of the share which was sold. The court below has decreed 
the claim so far as it relates to the plaintiff's own share, that is, as to half 
of the property covered by the deed of sale. The purchasers have appealed. 
The first point taken in appeal is that the suit is barred by limitation for 
two reasons, namely, that the plaintiff attained majority when he com- 
pleted his eighteenth year, and, secondly, that, even if the plaintiff 
attained his majority when he completed his twenty-first year, the 
present suit was nob instituted within three years of the date on 
which he attained his majority. In support of the first argument wears 
referred to the [152] decision of the Privy Council in Gharih’ullah v. 
Khalak Singh Cl). In that case, one Chet Singh died leaving three sons, 
two of whom were minors, and his widow was appointed by the Court 
bo be the guardian of the persons and property of the two minors. Their 
Lordships held that the interest of a member of a joint family was not 
individual property at all and that therefore the widow of Chet Singh, 
though appointed guardian of the minors by the court, had nothing bo do 
with the family property and had no right to join with the eldest son in 
making a transfer of it. Their Lordships expressly refrained from deciding 
the question whether the appointment of the widow as guardian of the two 
minors would have the effect of prolonging their minority. In the present 

(1) (1903) 1. Ii. R. 25 All. 407. 
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1913 oa,se when Musammab Rukmina was appoinfcaa guardian of her sons, both 
Jan. 8. of them were minors. The appointment was therefore nob open bo the 

„ oLjeobion considered by their Lordships of the Privy Council, and we must 
^Oiviii. hold that under section 3 of the Indian Majority Act the sons did nob 

attain majority until they completed their twenty-first year. The result 

35 A. 180 = is that the plaintiff Lialji must be held to have attained his majority 

— completed his twenty-first year. On the evidence the court below 

** present suit was instituted within three years of the date 

on which the plaintiff completed his twenty- first year. We have nob been 
asked to review that evidence. The Subordinate Judge seems to have 
given good reason for the conclusion at which he has arrived, and we, there- 
fore, agree with him in holding that the suit is not barred by limitation. 

The second point taken by the appellants is that the sale to them was 
made with the sanction of the District Judge. The so called sanction was 
obtained in September, 1891. The sale deed in question was executed in 
February, 1906, about fourteen and a half years afterwards. The sanction 
is referred to in the sale deed as if it authorized the transfer of the pro- 
perty. But it is quite clear that the District Judge in 1891 did not 
intend to sanction the transfer of the minor's property fifteen years later 
when the circumstances of the family must have altered considerably. In 
our opinion the transfer cannot be supported by the sanction given in 
[153] 1891. We would observe also that this point was nob definitely 
taken in the memorandum of appeal before us. 

There remains the question whether the transfer is supported by 
legal necessity. We were referred to some cases in which the question was 
considered whether transfers made by a father were binding on his sons. 
Those oases have no bearing on the present case. If the transfer is to be 
held valid it must be on the ground that it was made for legal necessity 
and it was not enough for the appellants to show that part of the con- 
sideration was devoted to the discharge of pre-existing debts. Of the 
stated consideration of Rs. 5,774, a sum of Bs. 3,319-8-0 was left in the 
hands of appellants for the discharge of a mortgage held by one Doman 
Bbagat. The plaintiff concedes that that mortgage is binding on him. 
Bub it is nob suggested that it was necessary to sell the property merely 
bo discharge that mortgage. As a matter of fact the appellants have 
nob yet discharged that mortgage. The remainder of the consi- 
deration is made up of several items, each of which was considered 
separately by the court below. We have nob been taken through 
the evidence regarding those items. Bub it appears from the judgment 
of the Subordinate Judge that all that was attempted to be proved 
was that the majority of the various items were previously existing 
debts. Thero is no evidence that those debts were incurred for necessity 
or for the benefit of the family, and there is no evidence that the appel- 
lants made any inquiry regarding them or that they were induced to 
believe and did believe that the debts were incurred tor legal necessity. 
One of the appellants was examined as a witness, and he does not even 
suggest that he made any inquiry. The result is that the appellants have 
failed to prove that there was any necessity for the sale of the property. 
There being no cross appeal by the plaintiff in this case, we are relieved 
from the necessity of considering whether the sale should have been set 
aside in its entirety. The decree, so far as it goes, appears bo be correct. 

The appeal fails, and is dismissed with costs. 

Appeal dismissed. 
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3B A. 164 (=11 A. L. J. 111=14 Cr. 1 . J. 119=18 I. C. 679). 

[154] APPELLATE CBIMINAL 
Before Mr. Justice Tudhall. 

Emperor v. Tulsi Ram and others.* 

[8fch January. 1913.] 

Criminal Procedure Code, scctiont 35 and 408 — Appeal — ** Aggregate sentences " 
Concurrent sentences not aggregate. 

Held that tho term ** aggregate sentenoes ” as used in aub aeotion (3) of see- 
tion 35 o! the Code of Criminal Procedure applies only to oonseoutive and not 
to concurrent sentences. Where therefore an Assistant Sessions Judge passes 
concurrent sentences and the whole term to be served by the convict does not 
exceed four years, the appeal under section 408 of the Code does not lie to the 
High Court but to tho Sessions Judge. Sher Muhammad v. Emperor of India 
(1). Emperor v. Tulshidas Lahshman (2) and Ragitia v. Oulam Abas (8) ap- 
proved and followed. Abdul Ehalek v. King-Emperor (4) dissented from. 

[Fol. 3 Pat. L. J. 188=43 1. C. 250 ; Ref. 63 I. C. 65 =25 0. W. N. 613=23 Cr. L. J . 
225.3 


The facts of this case were as follows : — 

Tulsi Ram, Chotey Lai and others were convicted by the Assistant 
Sessions Judge of Aligarh, some of them of offences under sections 304 
and 147 and others of od'ences under sections 325 and 147 of the Indian 
Penal Code. The persons named above were each sentenced to four years’ 
rigorous imprisonment under section 304, and one year’s rigorous imprison- 
ment under section 147, tho two sentences to run concurrently. They 
filed appeals in the High Court, and at the hearing a preliminary objection 
was raised that, having regard to sections 35 and. 408 of the Code of 
Criminal Procedure the appeals lay to the Sessions Judge and nob to the 
High Court. 

Mr. G. Dillon, and Babu SaUja Chandra Mukerji, for the appellants. 

The Assistant Government Advocate (Mr. B. Malcomson), for the 
Crown. 

TudbALTj, J: — The appellants in this case were convicted by the 
Assistant Sessions Judge of Aligarh, some of them of offences under 
sections 304 and 147 and some of them under sections 325 and 147 of the 
Indian Penal Code. Of these, hs^o persons, Tulsi Ram and Chotey 
Lai, were each sentenced bo four years' rigorous imprisonment under 
section 304 and one year’s rigorous imprisonment under section 147 
the two sentences bo run concurrently. ^53] These two have filed 
their appeals here, and tho question arises whether these appeals have 
been rightly filed in this Court or whether they lay to the court of the 
Sessions Judge. Section 408 says that when in any case an Assistant 
Sessions Judge passes any sentence of imprisonment for a term exceeding 
four years, the appeal shall lie to the High Court. This is in clause (6) of 
the proviso ; otherwise under the opening clause of the section an appeal 
would lie bo tho Court of Session. It has been urged that under section 
35 (3) and section 403 the total of the two sentences passed being five 
years tho appeal lies to this Court, Clause (3) of section 35 lays down 
that for the purpose of appeal, aggregate sentences passed under the 
section in case of convictions for several offences at one trial shall be 


• CriminM Appeal No. 84R ot 1912 from an order of Kuewar Sen, Assistant 

Judge of Aligarh, dated the 26th of October, 1912 


Sessions 


(1) Punj. Keo. 1901, Cr. J. S3. (3) (1875) 12 Bom. H C Ren 147 

(2) (1909) 11 Bom. L. Bop. 544. ( 4 ) (i912) 17 0. W. N. 72. ^ 
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1918 deemed to be a single sentence. It is quite clear to my mind that the 
JAN. 8. words, ‘aggregate sentences' and in fact the whole of clause (3), relate 

' to the case of consecutive sentences mentioned in clause (2). The 

OB^MiNAL^ word ‘aggregate’ implies an adding together of separate items, and where 
_ ' sentences are concurrent there is no such aggregation. As a matter 

35 A. 18i=ll of actual fact the sentences which these two appellants would have to 

undergo on the decision of the Assistant Sessions Judge are sentences 
” 1191=18 I 0 years’ rigorous imprisonment each, and no more. 

679. * ^7 attention has been called to the decision of the Calcutta High 

Court in Ahdul Khalek v. King-Emperor (1). The ruling, no doubt, is in 
the appellant’s favour, but the judgment gives no reasons. On the other 
hand the point was considered in the case of Sher Muhammad v. Emperor 
of India (2) and it was therein held that where two sentences bad to run 
concurrently there could be no aggregation of sentences, and as there was 
no sentence of imprisonment for a term exceeding four years the appeal 
lay to the Sessions Court. That was in the case of a decision by an Addi- 
tional District Magistrate. The same point was considered in Emperor v. 
Tulshidas Lakshman (3). The ruling of the Punjab Chief Court and also 
an old ruling of the Bombay High Court itself, Begina v. Gulam Abas (4), 
were followed. In my opinion these decisions are perfectly correct and as 
these two appellants have not been sentenced to imprisonment for terms 
exceeding four years by the Assistant Sessions Judge, their appeals will 
[156] lie to the court of the Sessions Judge. I therefore direct that the 
memorandum of appeal be returned to the appellants to be filed in the 
proper court. The Sessions Judge will not doubt under the circumstances 
of the case admit the appeal although they may be out of time when pre- 
sented to him. 

Memorandum of appeal returned. 


8B A. 186 (=18 I. 0. 282=11 A. L. J. 133.) • 

REVISIONAL CIVIL. 

Before Mr. Justice Tudball. 


Abdul Hamid Khan (Plaintiff) v. Babu Lal and otbebs 

(Defendants).^ 

[9bh January, 1913.] 

Act No. X of 1997 [General Clauses Act)* section 3 (25) — Act No. IX of 1987 (Provincial 
Sma ll Cause Courts Act), sohedule II, article 12— Court of Small Cautes^urtsdt^ 
tion^Fcrry—'* Immovable property” —^Suit to recover tolls alleged to be due to 
plaintiff as lessee of a ferry. 

Held that the right to a ferry ia a benefit which arisoa out of land and comes 
within the definition of immovable property under section 3 (26) of the General 
Clauses Act, 1897, and a suit by a lesfee of a ferry to levy a toll alleged to be re- 
coverable by him as such lessee falls under article 13 of the second schedule to 
the Provincial Small Oanso Courts Act and is therefore not cognizable by that 
Court Qokal Chand v. Lal Chand (6) and Desa Singh v . Narain Das (fi) approved. 

The plainbiff in the case out of which the present application arose 
was the lessee of a certain ferry from the cantonment authorities of 

• Oivil Bevision No. 113 of 1912. 


(1) (1912) 17 O. W. N. 72. 

(Q) PuDj. Reo- 1901t Cf* J* 83. 
(3) (1909) 11 Bom. L. Bep. 644. 


(4) (1876) 12 Bom. H. 0. Bep- 147. 
(6) Punj. Boo. 1897, C. J. 316. 

(6) Punj. Beo. 1898, C. J. 278. 
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Allahabad. Ha filed a suib in bhe Oourb of Small Causes bo recover from 
oerbain fishermen sums of money bo which he alleged himself to be entitled 
as lessee of bhe ferry by way of a toll on bheir boats. The Oourb of 
Small Causes returned bhe plaint, holding that, by reason of section 3 (25) 
of the General Clauses Act, 1897, and arfatcle 13 of bhe second schedule 
to bhe Provincial Small Cause Courts Act. 1887. the suib was nob 
cognizable by that Courb. The plaintiff thereupon applied in revision 
bo bhe High Courb. 

Maulvi Ohulam Mujtaha^ for bhe applicant. 

Babu Sital Prasad Ohosh» for the opposite parties. 

Tudball, J. : — This is an application in revision against the order 
of bhe Judges of the Small Cause Court at Allahabad, The plaintiff, who 
is the applicant hero, is a lessee of a ferry from the Cantonment 
Committee of Allahabad. The defendants are [137] fishermen, who 
according bo the plaintiff, are landing bheir fish on the river bank where 
his ferry is situate. He claims that as lessee of the ferry he is entitled 
to a fixed toll of Es. 8 per boat. The suib was insbibubed in the Court of 
Small Causes at Allahabad, and bhe Judge of that oourb has held that he 
had no }urisdicbion, as the suib is one which falls under article 13 of the 
second schedule to the Provincial Small Cause Courts Acb. The plaintiff 
comes here in revision and urges that the suib is cognizable by the oourb 
below. Article 13 contemplates a suib bo enforce payment of dues when 
such dues are payable bo a person by reason of his interest in immovable 
property and the question is whether bhe plaintiff by reason of his lease 
of bhe ferry has an interest in immovable properbv. The point was con- 
sidered in two cases, namely, *Oolcal Chand v. Lai Chand (1) and Desa 
Singh v. Narain Das (2). The right to a ferry no doubt is a benefit 
which arises oub of land and comes within bhe definition of immovable 
property under section 3 (25) of the General Clauses Act. I fully agree 
with the two above mentioned rulings. In my opinion the order of bhe 
court below is perfectly right. I dismiss the application. The costs of 
this application will abide the result and will be costs in the cause. 

Application dismissed. 


3S A. 1B7 (=18 I. 0. 2M=H A. L. J. 118). 

RBVISIONAli CIVIL. 

Before A/r. Justice Tudball. 


Kaltan Mal (Plaintiif) v. Samand and others (Defendants).* 

[9th January, 1913.] 

Act (Local) No. II of 1901 (Aqra Tenancy Act'>, section 59 and 200 — Appeal.-Q^iestion of 
proprietary title — Defendants setting up a title as mortgagees of the proprietary 
rights. ^ 

In A floit for ejeotmont under aeotion 68 of the Agra Tenenoy Aob, 1001 the 
defendants pleaded that thov were not tenants but morteaRees of the proprietarv 
rights of which the plaintiff was alleged to be the piiroh*ser of the epuitv of 
redemption. Held that thia amounted to a diatinot olaiming of a prooriefcap ' 
title or at le^at of a portion of the bundle of righta which go to make ud a nrn 
priotary title and the apneal would lie to the District Judge. ^ ^ 

[Ref; 36 All. 183: Fol; 73 I. 0. 684; 74 I. 0. 944.] 


•Civil Revision No. Ill of 1919. 

(1) Punj. Bee., 1897, C. J. 215. (2) Punj. Reo., 1898, 0. J. 278 
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The facts of this case are fully stated in the judgment of the Court. 

Mr. M. L. Agarwala, for the applicant. 

Maulvi Muhammad Ishaq, for the opposite parties. 

[l58] TudbalIi, J, — This application for revision arises out of the 
following oiroumstanoes : — One Abdul Bahman was a zamindar of plot 
No. 1381, which is involved in the present suit, He cultivated it as his 
sir land. On the 11th of May, 1892, he gave a usufructuary mortgage 
to the predecessors in title of the present defendants. In 1897 Abdul 
Rahman’s proprietary rights were sold in execution of a decree and pur- 
chased by Kalyan Mai. Subsequently to this the heirs of Abdul Rahman 
were recorded in the patwari's papers as exproprietary tenants of that plot. 
The mortgagees under the deed of the 11th of May, 1892, were recorded 
as mortgagees of the exproprietary tenure. Kalyan Mai brought a suit 
against the heirs of Abdul Rahman for the rent of this plot and obtained 
a decree, and the formality of ejectment was gone through, on the 27th of 
December, 1910. As a matter of fact the mortgagees remained in posses- 
sion and were no parties whatever to the proceedings in the Revenue Court 
taken by Kalyan Mai. The present suit, out of which this application has 
arisen, was brought against the mortgagees, the predecessors in title of the 
opposite party, ostensibly under section 58 of the Tenancy Act. The de- 
fence of the mortgagees to the suit was that the relation of landlord and 
tenant did nob exist between the parties and that they were the mortgagees 
of the proprietary rights. In other words they clearly set up their mort- 
gage. and said that Kalyan Mai was a mortgagor, having acquired the 
equity of redemption and that they were the mortgagees. The 6rst court 
dismissed the suit, bolding that the relationship of landlord and tenant did 
nob exist between the parties. Kalyan Mai appealed to the Commissioner, 
who held that a question of proprietary title was involved in the case and 
that an appeal lay to the District Judge. On the 24th of February, 1912, 
he returned the appeal for presentation to the proper court. The appeal was 
presented on the 26bh of February, 1912, to the District Judge. An affidavit 
was filed. The appeal was admitted and then on the 19bh of June, the 
District Judge made the following order " Heard pleader. A mortgagee 
of a right to ocoupy ex sir land has been ejected, as the exproprietor 
relinquished, though without redeeming the mortgagee. There is no ques- 
tion of proprietary title, nor was any question of jurisdiction decided in the 

lower court. No appeal lies here. Roturned." 

[1593 It is perfectly clear that the defendants distinctly claimed a 
proprietary title, or at least a portion of the bundle of rights which go to 
make up proprietary title. An appeal did lie to the Distriot Judge. 1. 
therefore, admit the application, set aside the order of the Distriot Judge 
and direct the Judge to readmit the appeal on its original number an^d 
proceed to hear and decide it according to law. I make no order as to 

costs. . ,, J 

Application allowca. 
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^ APPELLATE CIVIL. 

B&fore Sir Bfnry RichardSt Kn^ghtt Chief Justice^ and Mt, Justice Banerfi. 

I Bharat Indu and others (Plainii^s) v. Yakub Hasan and another 

; {Defendants).* 

\ [10th January. 1913.] 

Civil Prccedure Cede (1908). order XX, rule \8—Parlition~^Appeal—Pyeliminary 
decree^Subseguent inierlcctUory order giving directions for preparation of final 

decree. 

la A salt lor partitioc a prelimicary decree was passed and confirmed on 
appeal. When the case went back to the court ol first instance for the passing 
of a final decree that court passed »n order directing that actual partition should 
be made in accordance with certain directions then given by it. Held that no 
appeal would lie against such an order, but its propriety could be questioned in 
appeal from the final decree. The Code of Civil Procedure contemplated the 
preparation of only one preliminary decree, and the order in question could not 
be regarded as more than an interlocutory order containing directions as to 
ttfe preparation of the final deotee. 

' FReff 20 0 L J. 476=27 I. O. 317 ; 42 Mad. 296=65 I. C. 983=14 L. W.- 631=42 M. 

L. J. 71=30 M. D. T. 83 :74 L C. 373=38 O. L. J. 255.] 

This was an appeal under section 10 of the Letters Patent from a 
judgment of a single Judge of the Court. The facts of the case are set 
forth in the judgment under appeal, which was as follows : — 

“This was a suit for partition of oectain houses. A preliminary decree was passed 

dismissing a portion of the claim, but declaring the plaintiQ's right to possession by 
partition of certain specified shares in each of the two houses. This declaration was. 
however, subject to a condition, viz that a smaller fractional share in eaoh house, 
that is to say. a portion of the share declared to belong to the plaintifis, was subject 
to a charge of Rs. 877 -O-O in favour of the defendant Yakub Husain and directing 
that the plamtifis should pay the same before they could obtain possession. That 

decree was contested up to Dettecs Patent appeal before tbe Court, and was substan- 
tially affirmed. The plamtiQs then presented to the court of first instance an applica- 
tion to the efieot that they bad no desire to redeem the fractional shares subject to 
the'ohargo of Ka. 877, but could be content with actual partition ol a smaller share 
in eaoh house arrived [IbO] at by deducting the share subject to the charge Itom the 
share decreed m tbeic favour in the preliminary decree. The learned Subordinate 
Judge, on receiving this application, proceeded to frame certain issues. He came to 
the conclusion that the plaintiils were in eSeot abauaoning a portion of their claim, 
and that they had a right to da this at any stage of the suit, even after the passiqg of 
the preliminary deotee. Dealing with the question on this basis, he arrived at the 
conclusion that the plaintiffs wore entitled without making any payment at all, to a 
share of 73/108 in one bouse, and oi one-third in the other. He ordered separation by 
actual partition by metes and bounds of the shares thus ascertained from the rest, of 
eaoh of the houses in question, and a formal order was drawn up which undoubtedly 
reads like a preliminary decree in a partition suit and fulfils all conditions oi such a 
deoieo, embodying the declaration and the direction above stated. An appeal against 
this having been lodged in the court of the Distiict Judge, the learned District Judge 
has held that the order complained of is not a decree and that no appeal lies against 
the same. This order is supported before me on behalf of the respondents on the 
ground that there can not te more than one preliminary decree in a suit for partition, 
and that the defendant should be content lo wait lor the passing of a final decree in 
the suit, when be would be entitled m appeal from such a decree to challenge the 
correctness of the cider now in question, after examiniiig the lecoid it seems to me 
that this much IS coitainly clear, b’l.: , that the learned buboidinate Judge concerned 
himself to the passing a second or supplemeulacy preliminary decree in the suit, as if 
on an amenoed plaint, it is a little aithoult to uiscusd the abstract question whether 
an appeal lies not, without allowing it to be complicated by the further ques- 
tion whether the order complained of is a good order in law, or one which the learned 
Subordinate Judge was entuled to pass. I take the defendant’s contention to be 

^Appeal No. 79 of 1912 under section 10 of the Letters Patent. 
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6bat the learned Subordinate Judge had no right to do anything beyond oorreotly in- 
terpreting and carrying out the terms of the preliminary deoree before him. If the 
learned Subordinate Judge had dealt with the matter from this point of view, that is 
to say, that the only question before him was whether the preliminary deoree as passed 
would or would not bear a certain interpretation, an order passed by him on this basis 
would be a mere interlocutory order only to be challenged by way of appeal from the 
final deoree. The order before me, however, is not of this nature, ft seems to me that 
the learned Subordinate Judge dealt with the matter upon a new set of facts whioh 
had come into existence since the passing of the preliminary deoree which had been 
appealed to this Court. He considered that* the plaintifis were abandoning a portion of 
their claim and had a right to take such a step, with or without any formal amend- 
ment of the plaint, even after a preliminary decree had been passed. If this view 
is correct, it necessarily involves the passing of a second preliminary deoree on a 
new set of facts. There is no force in the analogy which was pressed upon me in 
argument between the present oase and that of a plaintifi in a partition suit, who 
acquires, by inheritance or otherwise, a further share in the property in suit after the 
preliminary decree has been passed. If, however, the learned Subordinate Judge was 
mistaken in the point of view from whioh he regarded the piaintifi a application, and if 
as a matter of fact nothing could happen whioh would justify the passing of a second 
[1613 or supplementary decree, then his whole proceedings are open to question be- 
cause be did not confine himself to merely interpreting the preliminary deoree as origi- 
nally passed, but undoubtedly thought it to bo susceptible of modification in* view of 
facts which had subsequently occurred, namely, the abandonment by the plaintifis of 
a portion of their claim. To sum up, therefore, my opinion regarding this appeal,’ I 
bold that it is not in itself an impossibility that there should be a second preliminary 
decree passed in a suit for partition if such second deoree is based upon facts or 
oircumstanoce alleged to have come into existence after the passing of the first preli- 
minary deoree I bold that the question wbether in the present case any oiroumstanoe 
bad or bad not occurred since the passing of the first preliminary decree sufficient to 
justify the passing of a second preliminary decree, is a question whioh has to do with 
the merits of the decision now called in appeal and not with the question whether an 
appeal lies. 1 hold that the order appealed against is in fact a second preliminary 
decree in this partition suit and was intended to be a second preliminary deoree, and 
was open to appeal to the District Judge, 1 tberelore set aside the order of the lower 
appellate court and remand this case to that court under the provisions of order XLl, 
rule 23, of the Code of Civil Procedure, directing it to be ze-admitted to the file of 
pending appeals and dispose it of accordingly. Costs will abide the event.” 


Babu Sarat Chandra Chaudhri (for Dr. Satish Chandra Banerji)^ for 
the appellants : — 

The respondents should have waited till a final deoree was passed. 
The law only contemplated one preliininary deoree. See Code of Civil 
Procedure, order XX, rule 18. The court could have passed a preliminary 
decree with directions for further inquiry. Matters could be inquired into 
with a view to faoilitate the preparation of the final deoree. The Judge 
did not make a second preliminary deoree. He laid down the lines on 
whioh the final deoree was to be passed. Any objection could be taken in 
appeal against the final deoree. At this stage no appeal lay. The order 

passed was not a decree. 

Babu Piari Lai Banerjit for the respondents : — 

Any directions for preparation of the final deoree were in the nature 
of interlocutory orders ; but the court could not pass an amended deoree in 
substitution of the first preliminary decree. No appeal lay against an inter- 
locutory order ; but this order went beyond that ; for example, if after the 
preliminary decree one of the defendants dies and the plaintiff claims that 
his share has been augmented and the court makes an adjudication, could 
not then ho appeal from that order ? It was submitted that be could. K 
a court reviews its judgment after appeal the order is not a nullity 
and an appeal lies. A decree was any order declaring the rights of parties 
and the second order here did so. inconsistently with the first deoree. 
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Richards, C. J. and Banerji, J.:— The facts out of which this 
appeal arises are very shortly as follows:— There was a suit for par- jan. lO. 
bition. A preliminary decree was made. Appeals right up to a Letters — ^ 

Patent appeal were taken against that preliminary decree, but without AppbIiDATB 
success, and the decree ‘ of the court which made the preliminary decree Oiviii, 
for partition was confirmed. On the case going back to the court of 35 A. 169=11 
first instance for the passing of a final decree an application was made A. L,* J. 120= 
by the plaintiff in which he asked to be allowed bo abandon certain '^01. 

shares bo which he had bean declared entitled subject to a charge. 

His case apparently was that he would not press for these shares bec- 
ause they were not worth the charge. He also stated that, having regard 
bo certain events whioh had happened whilst the appeals were pending, 
the shares of certain other persons had been acquired by him, and he asked 
that his share on partition might be augmented accordingly. The court of 
first instance went into these matters and granted the plaintiff’s applica- 
tion and directed that actual partition should be made in accordance with 
his decision. There was an appeal against this decision to the lower ap- 
pellate Court. It hold that no appeal lay inasmuch as no final decree had 
as yet been made. An appeal was then preferred to this Court, and a 
learned Judge of this Court set aside the decree of the lower appellate 
Court holding that the decision of the court of first instance appealed 
against was really a second preliminary decree. We think that the deci- 
sion of the learned Judge of this Court was not correct. The Code of Civil 
Procedure contemplates one preliminary decree and no more. We do not 
for a moment suggest that any hardship has been done to the respondent 
by the decision of the court of first instance. We, however, think that we 
should state in our judgment, that it must be clearly understood that it 
will be open bo the respondent to ohallenge the propriety of the decision 
of the court of first instance, dated the 19th of August, 1911, after a final 
decree has been made in the matter. That order in our opinion is only to 
be regarded as an interlocutory order preparatory to the making of a final 
decree. We accordingly allow the appeal, set aside the order of the learned 
Judge of this [163] Court and restore that of the lower appellate court. 

We direct that the costs of all these proceedings shall be costs in the 
cause. 

Appeal allowed. 


39 A. 163 (=18»I. C. 711=11 A. L. J. 135). 

APPELLATE CIVIL. 

Before Ur, Justice Tudhall and Mr, Justice Muhammad Bafiq. 


Gulab Chand (JJefendant) v. Shankar Lal, {Plaintiff) 

AND OTHERS {Defendants).^ 

[21sb January, 1913.] 

Civil Procedure Code (1903), order V, rule$ 1 aftd 2 ; order IX, rule 13 — Ex pacta decree 
—Appearance of dejendant tn answer to a preliminary application not eouivalent 
to appearance in answer to the ^ 


Held that the fact that before the admissioo of a suit one of the propoaed 
defendacta had appeared by pleader on a miscellaneous application for hia 
appointment as guardian ad htem to a minor defendant, did not absolve the 
court from the necessity of serving such defendant when the suit was admitted 
with a copy of the plaint and notice of the date fixed for hearing. * 


• First Appeal No. 66 of 1912 from an order of Baijnath Das. Subordinftt« 

Of Agra, dated the 30th of March, X912. ’ ouDordmate Judge 
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Tbb facts of this case are fully stated in the judgment of the Court. 

Babu Lain Mohan Banerji, for the appellant. 

Mr. B. E. O'Gonor and Pandit Mohan Lai Sandal, for the respondent. 

Ttjdbalij and Muhammad Bafiq, JJ.: — The appellant in this case 
^as the defendant in a suit, in the court below, which was decreed 
ex parte against him. He applied under order IX, rule 13, of the 
Code of Civil Procedure to have the ex parte decree set aside on the 
ground that summons had not been served on him and therefore he was 
unable to appear and defend the suit. The suit was against the appellant 
and his minor brother Har Bilas as owners of the firm Gulab Chand Bar 
Bilas. Har Bilas was a minor, and when the plaint was filed there was 
an application by the plaintiff asking the court to appoint Gulab Chand 
as guardian of the minor. Notice of this application was issued to Gulab 
Chand. On the 27th of July, 1911, he filed a vakalatnama and objected 
to his appointment as guardian of the minor. His objection was allowed, 
and finally on the 1st of September, one Musammat Champo was appoint- 
ed guardian. On the same day the suit was registered and summons was 
ordered to issue. Summons was issued to Gulab Chand, bub it was 
returned unserved. Therefore the court passed an order that as there 
was a vakalatnama on the [164] record it was unnecessary to take any 
further step. The suit was decided ex parte against Gulab Chand. His 
application was rejected by the court below on the ground that a vakalat- 
nama, dated the 27th of July, 1911, had been filed and showed that a 
vakil was appointed to defend the action filed and therefore service of 
summons was unnecessary after that. It is quite clear that on the 27th 
of July, 1911, the only matter pending was the miscellaneous matter 
relating to the appointment of a guardian. Tbe suit was not registered 
and tbe pleader was appointed for that miscellaneous matter. It was the 
duty of the court to serve tbe summons after the suit had been regis- 
tered. It is true that Gulab Chand knew that a suit had been insti- 
tuted, but ho was entitled to receive a copy of the plaint and be informed 
of the date fixed in order that he might be able to protect his rights. 
Therefore tbe order of the court below is wrong. We allow the appeal; ^t 
aside the ex parte decree as against the present appellant and direct the 
court below to restore the suit to its original number and proceed to hear 
and determine it according to law. The costs of this appeal will abide the 

event. , , 

Appeal allowed and cause remanaea. 


85 A. 164 (=11 A. L. J. 141=18 I. C. 311.) 

FULL BENCH. 

Before Sir Eenry Bichards, Knight, Chief Justice, Mr. Justice Banerjs, 

and Mr. Justice Tudball. 


Collector of Mib^^apur {Plaintiff) v. Bhaowan Prasad and 

OTHERS {Defendants).* 

[21st January, 1913.] 

Act N It zr 0 / 1882 (Tjuns/cr of Preperhj ActK sections bO, 100— 

Attesiotior.—Docutnent titicslcd by one wi tness only. 

• No. 5'2o£ lOlUrom a deoreo of Keahab Deb, Subotdiaata Judge 

of JauBpur, dated the 26th ol September. 1910. 
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Beld that a dooament whioh purported to be a mortgage, but whiob was 
attested by only one witness oould not operate either as a mortgage or as oreat' 
ing a charge on immovable property within the meaning of seotion 100 of the 
Transfer of Property Act. 1882. STiamu Patter v. Abdul Kadir Ravuthan (1) 
referred to. 

[Diet ; 1% A. L. J. 653=29 I. 0. 363 : Ref : 84 I. 0. 1023 = 2 Bang. 813.] 

The plaintift in bhis case brought a suit for sale of immovable pro- 
perty on the basis of a dooumeab, alleged to be a mortgage, dated bhe llbh 
of July. 1900. The dooument purported to have [165] been executed by 
a number of persons who were stated to be the adult members of a 
joint Hindu family. It was in the form of a mortgage but was attested by 
only one witness, instead of the two witnesses required by section 69 of 
the Transfer of Property Act, 1882. It was argued that nevertheless the 
dooament might be construed as creating a charge within the meaning of 
section 100 of the Act. The court of first instance held against the 
plaintiff on both these points and dismissed the suit. The plaintiff there- 
upon appealed to the High Court. 

Mr. A. S. Byvdh for the appellant. 

The Hon’ble Dr. Sunder Lat and Munshi Barihans Sdhait for the 

respondents. 

Richards, C. J., and Banerji and TddbalIi, JJ. : — This appeal 
arises out of a suit for sale on foot of an alleged mortgage. The dooument 
is dated bhe llbh of July, 1900. It purports to have been executed by a 
number of persons who are stated to have been the adult members of a 
joint Hindu family. The present suit is brought against all the members 
of the family. The court below dismissed the plaintiff's suit. Hence the 
present appeal. 

The appellant has to admit that owing bo the fact that the dooument 
was attested by one witness only, bhe deed cannot operate as a mortgage, 
having regard to the provisions of section 59 of bhe Transfer of Property 
Act, which requires that a mortgage must be attested by at least two 
witnesses. It is, however, contended that bhe document, assuming it bo 
have been executed by the persons who purported to do so, amounts to a 
charge under section 100 of the Transfer of Property Act and ought to be 
given effect bo as such. It was further contended that in any event the 
plaintiff ought bo have a personal decree against such persons as in fact 
executed the document. 

The question as bo how a mortgage must be attested was recently 
before their Lordships of bhe Privy Council in bhe case of Shamu Patter v. 
Ahlul Kadir Ravuthan {1). In that ease there were several witnesses bo 
bhe dooument, but it appears that these witnesses had signed their names 
as snob merely upon bhe admission of the executants and had not actually 
witnessed bhe signatures of the executants. It was held by the High Court 
of Madras that [166] such “ attestation ’’ did not fulfil the requirements of 
section 59. On appeal their Lordships of the Privy Council took the 
same view and con6rmed bhe decision of bhe Madras High Court. It is 
contended that their Lordships did nob decide bhe question raised in the 
present appeal, namely that the dooument might be good as a charge 
although it fell short of fulfilling bhe necessary conditions of a mortgage. 
We cannot accept bhis view. The suit in that case was a suit for sale on 
an alleged mortgage, just as the present ; and the present argument could 
not well have escaped bhe attention of their Lordships or of the Madras 
High Court. As a matter of fact we find from the report, at page 610- 

(IJ a912) I. L. R. 86 Mad. 
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that) it was contended before their Lordships of the Privy Connoil that the 
document must operate as a charge. We must take it that their Lordships 
considered and repelled the contention that a charge was created. We 
deem ourselves bound by the ruling of their Lordships in the case to 
which we have referred. 

As to the other point we must point out in the first instance that the 
suit was not a suit for a personal decree. It was a suit to enforce payment 
of moneys alleged to be secured by mortgage by sale of the mortgaged 
property. Furthermore we find in the document itself the following 
clauses ; — ** In case of breach of the condition laid down in this document 
the said Babu Sahib shall have power to realize the entire amount men* 
tioned in this document together with interest at the said rate from the 
hypothecated properties. The said Babu Sahib shall have no power to 
realize it from the persons and pay, et cetera, of us, the executants." 

It is true that in the earlier part of the deed there are provisions that 
upon failure to pay certain instalments the mortgagee shall have power to 
realize the entire amount from the property hypothecated and also from 
" other moveable and immoveable properties.** These are ordinary clauses 
which find their way into a great number of mortgages in these provinces. 
But, reading the document as a whole, we think that it was the intention 
of the parties that the mortgagee should rely upon his remedy against the 
mortgaged property and not against the person of the mortgagors. There is 
certainly no provision that a personal decree should be obtained. Under 
these [167] circumstances we consider that the decision of the court below 
was correct and ought to be confirmed. 

We accordingly dismiss the appeal with one set of costs. 

Appeal dismissed. 


3B 4. 187 (=18 I. 0. B17=li A. L J. 167K 

APPELLATE CIVIL. 

Before Sir Henry RichardSt Knight, Chief Justice, and Mr. Justice Banerju 

jAi Singh Prasad {PlaintiJ) v. Subja Singh and others 

{Defendants).'*' 

[22nd January, 1913.] 

Act No. IX of 190B (Indian Limiiation Act), section %1— Limitation— Mortgage-^SuU 
o« mortgage barred under Limitation Act of IQlX.-^'Mortgagee's fights not revived op 
present Act. 

Beld that aeotion 31 of the Indian Limitation Act. 1900, cannot be oonatrued 
as reviving rights already time-barred under the Limitation Act of 1871. 

This was a suit for sale on a mortgage, dated the 19hh of July. 1863. 
The money secured by the mortgage became payable on the 19fch of June, 
1864. and the suit was instituted on tbo 6th of August, 1910. The court 
of first instance dismissed the suit as being time-barred under the Indian 
Limitation Aob of 1871. The plaintiff appealed to the High Court, relying 
on section 31 of the Limitation Act of 1908. 

Munshi Jang Bahadur Lai. for the appellant. 

Mr. A. H. G. Hamilton, for the respondents. 

Richards. C. .T. and Banerji, J. This appeal arises out of » suit 
on a mortgage, dated the 19bh of July, 1863. The mo ney secured by it 

^irflt Appeal No. 422 of 1911 from a decree of Kama Das. Additional 
Subordinate Judge of Azamgarh, dated tbo 3rd of July, 1911. 
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became payable on the 19bh of June, 1864. The present suit was 
instituted on the 6th of August, 1910. The court below has dismissed 
the suit as being barred by time. In our opinion this view was correct. 
Under the Limitation Act of 1871, which governed the present mortgage, 
a suit could only be brought within twelve years of the time the money 
became due, that is to say, within twelve years from the 19th of June, 
1864. That Act contained no provision similar to article 147 of Act XV 
of 1877. It i'.', therefore, quite clear that before the passing of the last 
mentioned Act the claim under the bond in suit was barred by limitation. 
It is manifest from the provisions of section 2 of the [168] Act of 1877 
that no right which had become barred under the Act of 1871, was there* 
by revived. No doubt for some time, this High Court considered that a 
suit might be instituted in respect of mortgages, which were governed by 
the Act of 1877, at any time within sixty years, but their Lordships of 
the Privy Council have considered this view erroneous — seeVcisudeva 
Mudaliar v. Srinivasa Pillat (l). This last mentioned decision, and the 
hardship which was supposed to follow in consequence, led to the intro- 
duction of section 3L of the present Act, which provides that, notwithstand- 
ing anything contained in it, or in the Limitation Act of 1877, a suit for 
sale may be instituted within two years from the date of its passing or 
within sixty years from the date when the money secured by the mort- 
gage becomes due, whichever period expires 6rst. The appellant relies 
upon this section, and contends that it is clear from the mention of sixty 
years that it was intended to apply to oases like the present, even though 
they were already barred by the provisions of the Act of 1871. We 
cannot agree with this contention. It is impossible to hold that by 
the introduction of this section the Legislature intended to revive 
rights which had already become long since barred under the Act of 1871. 
The section expressly refers only to the provisions of Act XV of 1877 and 
not to any earlier Act. It is quite clear that if the plaintiff had instituted 
the suit whilst Act XV of 1877 was still in force it would have been time- 
barred. The enactment of seotion 31 certainly can give him no higher 
title. We dismiss the appeal with costs. 

Appeal dismissed. 


33 A 168 (=18 I. C. 621=11 &. L. J. 184.) 

APPELLATE CIVIL. 

Before Sir Henrif BichardSt Knight, Ghi^f Justice, and 

Mr. Justice Banerji. 

Dhrga Kunwar and others {Defendants) v. Kali Charan 

(Plaintiff).* 

[23rd January. 1913.] 

— Covenant for title — Claim made against purch.iscr compromised before suit 
brought — Right of purchaser to claim indemnity from covenantor. 

The purebasee of immovable property conoerciDg wbioh the seller has oov- 
eoanted to iademoify the parohaser in the eveot of the title proving defeotivo is 
not boand to wait until a suit is brought and bo is deprived of the property by 
reason of a decree passed therein, but, if a olaim whioh the purohaser has 

* First Appeal No. 346 of 1911 from a decree of Baijaath Das, Offioiating 
Subordinate Judge of Bareilly, dated the I9th of August, 1911. 

ll) (1907)-l. D. R. 30 Mad. 426. 
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[169] BubslaDtiikl reasoa to believe to be valid is broughi agaiasi him, hemay< 
alior aot>oo to tbo ooveoantor. oompromiee suoh claim aod sue the ooveBantor 
on his covenant to recover the .amount paid by him to efieot the compromife. 
Smtfh V. Compton (1) reierrel to. 


Thg facts of this oa^o aro fully stated in the judgment of the Court, 

Rabu Jogindro Nath Chaudhri and Babu Sual Prasad Qhoth, for the 
appellants. 

Tbo Hon’ble Dr. Stin lar Lai and Dr. Satish Ch indra Bancryi, (or the 
respondent. 

Richards, C. J. and Banerji, J: —This appeal arises out of a suit in 
whiob the plaintiS claims damages for broach of covenants for title con- 
tained in a sale deed, dated the 12bh of October, 1899. The court below 
has given the plaintiff a decree for Rs. 2,900, being considerably less than 
the amount claimed. At the time of the alleged sale the property mention* 
ed in the plaint, together with other property was in tbo bands of the 
Court of Wards, and the sale deed was executed by the Court of Wards. 
It has not been contended, and in our opinion could nob be oontonded, 
that the persons entitled to the property sold wore nob liable upon foot 
of tbo covenants given by the Court of Wards, as*=uming that there was a 
broach. Tbo sale deed contained tbo ordinary covenants for title, includ- 
ing a covenant that the vendors took upon themselves " the responsibility 
that the property should bo free from all debts, claims and liabilities”. 

In the present suit we are concerned with a village called Mirpur 
Haniupur, which was one of tbo items of property comprised in the dee*! 
already mentioned. The title to this village briefly is as follows:— One 
Jaswant Singh and others wore the owners of it. Ja=5want Singh mort- 
gaged it to Bri) Kishoro, who brought a suit for sale and obtained a 
decree. Brij Kisbore thee lied and his widow Durga Dei continued the 
proceeding', had the property sold, and purchased i- herself. On the 9th 
of December. 1879, Durga Dei sold it to Durga Kunwar Durga Kunwar 
wa'5 the widow of Lakhan Singh, who bal a brother, Har Singh, and it is 
admitted that the two hrethors wero joint. Some time after the sale by 
the Court of Wards claim were male to the property, the cubject-matbor 
of the =ale. The claimant': [170] alleged that they wero the reversioners 
to the estate of Brij Knhcre ; that Darga Dai as h s widow, in the absenco 
of legal Dece''ity, bad no power or authority to sell property to Durga 
Kunwar, and that upon Durga Dei's death, which took place on the 8bb of 
•Tunc, 1905. they became entiled bo the property. 


ft is an admitted fact that a considerable amount of litigation took 
ace with respect to the cla m so made, with the result that in resi»ect of 
le of the villages sold by Durga Dei, the claim of one Kishan Cband, one 
the claimant", wa:: decree!. We mention this to show that the^ was a 
riou- claim made again't the vendees under the sale deed of the Court o 
/ard=:. In due cour~e a claim was made against Kali C’haran, the purchfl^r 
om the Court of Wards in respect of the village Mirpur Harriapur. Ibe 
aintiff at once ‘^ent notice to Durga Kunwar, setting forth clearly a^ 
i=tiuctly tbo nature of the claim that had been made, called ^ 

le success of Kishan Cband in the other litigaboo, and required Durga 
unwar to give Such information as would enable Kali Cbaran to delena 
le cuit which he anticipated would be brought again't him. N) attention 
anykmd wa^' paid to this notice. Subsequently Kali Cbaran Mm- 
•cmi-:ed with the claimants and paid to Kisban Cband a sum of Ks. 4 ./ov. 
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Ho gave notice of this oocnproiniso to Darga Kunwar, bub again no notice 
was taken and then the preseab suit was instituted. 

We are qu'te satisfied that the oomproraiso was a genuine compro- 
mise. We are also quite satisfied that the two notices, although addressed 
to Durga Kunwar alone, reached ull the defendants, who constituted a 
joint Hindu family. In the written sbabomenb, which was pub in by 
Gajraj Singh, Mahtab Singh and Musammat Dharam Kunwar, it is not 
disputed that the notice was sent. 

Two main points have been argued in the present appeal. It was first 
contended that, inasmuch as Kali Charau was never actually dispossessed, 
the plaintiff cannot recover, and that he had no right bo enter into the com- 
promise, and that he ought in any event bo have waited until a suit was 
actually instituted. The second point Wf»s that the property really belong- 
ed to Durga Kunwar and did not belong to the other defendants, and 
that accordingly the suit should be dismissed, at least, as against them. 

[171] We shall deal with the second point first. The property was pur- 
chased in the name of Durga Kunwar, but it was during the life-time of 
her husband, who, admittedly, was joint with his brother, the father of the 
other defendants, Tho sale deed in favour of Kali Gharan purports bo bo 
made on behalf of tho other defendants as well as Durga Kunwar. In tho 
written statement filed on behalf of the defendants other than Durga 
Kunwar, it is admitted that tho property was sold by them, bub it is 
alleged that they were only selling such title as bad been got from Durga 
Dei. They also admitted in paragraph 4 that they were tho purchasers 
from Durga Del, and it was never expressly alleged in the written state- 
ment that Mirpur Harriapur belonged exclusively to Durga Kunwar. We 
therefore can pay no attention whatever to the statement of the pleader in 
the rubkar of the 6bh of June, 1911, that the property was oxlusivoly 
hers. In any event wo think that, inasmuch as the property was sold as 
belonging to the joint family, the joint family are liable at the suit of the 
purchaser assuming that there was a breach of the covenant. 

We now deal with the question as to whether or nob Kali Gharan 
was bound to wait until a suit was brought or whether he was entitled, 
after giving duo uofcioo, to enter into such compromise as he thought fit 
and was reasonable. A very similar question arose in the case of Smith- v. 
Compton (1). In that case a suit was brought against the vendee, who 
compromised tho suit before judgment, paying &. 550. Ho then brought 
a suit against the covenantors for breach of their covenant for title. It 
was contended that the plaintiff could not recover the money which he 
had paid by way of compromise, because be had not given notice to the 
defendants, and consequently that he was not entitled bo recover the costs 
which ho paid to bis own attorney for defending the action up bo the time 
of the compromise. Lord TENTiiRDEN, C. J., says: 

*• l am of opinion that lUeto should be no rule. Tho only efiaofc of want of nobico 
in such n case as this, is to let in the piety who is called upon for an indemnity to 
show that tbopl iintin has no cUim in lespcot of the alleged loss or nob to the amount 
alleged, that ho made an impeovidont bargain, and that tho dofondant might have 
obbainod boMec Leems, if the opportunity ha<l lieon givon [172] him. That w»s 
not proved hero, and wc oannot -assume it. As to tho cost.s, tho pi untiff hero had a 
right to claim an indemnity, and he is nob indemnified unloss ho receives the amount 
of tho oo.sta p.iid by him to his own attorney. 

It will thus appear th it tho learned Chief Tnsbioe considered that the 
plaintiff was entitled to compromise the action and to claim tho amount 
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for whiob he oorapromised, together with the costs of defending the snife 
Parke, J., says:— 

am of the same opioioa. The eSeot of notice to an iademnifying patty is stat> 
ed by BuiiLBR, J., in Duf/ieid v. Scoff, 3 T. B., 371:—* The purpose of giviog notice 
is not in order to give a ground of notion, but if a demand be made, which the person 
indemnifying is bound to pay, and notice be given to him, and ho refuse to defend cbe 
notion, in consequence of which the parson to be iademnided is obliged to pay the 
demand, that is equivalent to a judgment and estops the other party from saying that 
the defendant in the 6rst action was not bound be pay the money.' *' 

The only disbinobion that can be drawn between the case cited and 
the present, is that the plaintiff in the present ease settled what he con- 
sidered to be a claim which he could not resist withoufe waibing until a suit 
was actually brought. We can see no reason or principle why if a person 
entitled to an indemnity is competent bo compromise a suit which is 
brought, be is nob equally oompotont to settle the dispute before suit. If he 
has given due notice bo the indemnifying party, the indemnifying party, on 
the authority of the case to which we have referred, is not entitled to come 
forward and say that the compromise was not a fair and reasonable one. 

In any event the court below has in our judgment given very good 
reasons for holding that the compromise in the present case was a reason- 
able and fit one. Furthermore, it was never alleged by the defendants 
that they were in a position to show that Durga Dai had authority to sell 
the property in question absolutely, or that there was any other claimant 
who could come forward, and it has been admitted by the learned 
advocate for the plaintiff that he has no further claim against the defen- . 
dantsupon foot of the covenants contained in the sale deed from the Court 
of Ward?, so far as the village of Mirpur Harriapur is concerned. 

Wo accordingly dismiss the appeal with costs. 

Appeal disrniised. 


38 A. 173 f=18 I C. 665=11 A. h. J. 198=14 Cr. L. J. 105.) 

[173] REVISIONAL CRIMINAL 
Before Mr. Justice Tudhall, 

Emperor v. Dina Nath and another.* 

[31sb January, 1913.] 

Act No VI of 1882 (IiKlran Companies Acl^, section Ti^PenaHy^Criminal -Prcc^durt 
Code, scdion -M^Stimmary juriSiUclion— Power to try summartly ofjences wwef 
the Indian Companies Act. 

Held that there is nothing in law to prevent a Magistrate from trying sum- 
marily oQonces uodoi Indi&o Coiup.iiGifiB Aot, 1S92. 

Held also, that the penalty provided by seotion 74 ot the Indian 
Act, 1S82. is a fixed and n>t a maximum pmalty. Queen Empress v. Mo.re u 

referred to. 

Dina Nath, Kashi Ram. Hazari Lai and Devi Dab were directors of a 
Company known as the Union Indian Sugar Mills Company. Limiceo, 
Cawnpore. On the complaint of the Registrar of Joint Stock 
bhe^e four persons were placed on their trial on a charge under sootion / a o 
the Indian Companies Aot. 1882, no balance sheet having been filed wicn 
the Registrar within the time fixed or within the extension allo wed y 

• Criminal Revision No. 1011 ol 19l2 from an order of Austin Kendall, Sension^ 
Judge of Cawnpore, dated the 26th of November, 1912. 

(1) (1893) I. Ii. R. 20 Cal. 676. 
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bicQ ; the offeaoo boiag that of knowingly anl wilfully authorizing or per> 
mibbing tbo default. The ease was tried summarily by a Magistrate of the 
first class, who acquitted Devi Dab and imposed a penalty of Rs. 50 on 
each of tho other directors. The three directors who bad been oonviotod 
applied in revision to the High Court. 

Mr. W. Wallach and Babu ViharamajU Singh, for the applicants. 

The Assistant Government Advocate (Mr. R. Malcomson), for the 
Crown. 

TudbaIjD, J. : —This matter and Revisions Nos. 1012 and 1013 of 
1912, arise out of the following oireumsbanoes : — 

The throe applicants Lala Dina Nath, L. Kashi Ram and L. Hazari 
Lai, and one Lala Devi Dab are the directors of the Union Indian Sugar 
Mills Company, Ld., Cawnporo. They were placed upon their trial on the 
complaint of the R-^gistrar of Joint Stock Companies on a charge under 
section 74 of tho Companies Act, VI of 1882, no balance sheet having been 
filed with the Registrar within the time fixed or within the extension al- 
lowed by him ; the [174] offence being that of knowingly and wilfully 
authorizing or permitting tho default mentioned above. The ease was 
tried summarily by a Magistrate of the first class, who acquitted Lala 
Devi Dab and imposed a penalty of Rs. 50 on each of the other directors. 
Tho three latter have come here in revision. A groat deal has been said 
about the merits of the case, but in view of tho order which I am going 
to pass I abstain from making any remarks thereon. 

It is urged that the Magistrate had no power to try the case sum- 
marily. With this I cannot agree. Under section 260 of the Code of 
Criminal Procedure a Magistrate has power to try summarily all offences 
not punishablo with death, transportation or imprisonment for a term 
exceeding six months. The word ‘offence’ is defined in the Code as “aoy 
act or omission made punishable by any law for tho time being in force.” 
Section 5 of the Code lays down that ‘ All offences under the Indian Penal 
Code '=ball be investigated, inquired into, tried and- otherwise dealt with 
acoording to tho provisions laid down in tho Code of Criminal Procedure.” 
Clause (2) of the section lays down that ‘‘All offences under any other law 
shall be similarly dealt with according to the same provisions, but subject 
to any enacbraont for the time being in force regulating the manner or the 
place of investigating, inquiring into, trying or otherwise dealing with such 
ofl'ence’^.” There is nothing in the Companies Act which lays down that a 
Magistrate having summary powers shall not try an offence under that Act 
in a summary manner. It is true that under section 252 all offences under 
the Act may be tried by any Magistrate of the first class unless the period 
of imprisonment to which tbo offender is liable exceeds that which such 
officer is competent to award under the law for tho time being in force in 
tho place where ho is employed. When the period of imprisonment pro- 
vided by the Act exceeds the period that may be awarded by such officer 
the offender shall bo oominitbod for trial to the Court of Session. There 
is nothing in this portion of the section which takes away the Magistrate’s 
power to try summarily oases within his jurisdiction, nor does the second 
clause of the section take away any such power. As a matter of fact a 
Presidency Magistrate has power to try all oa^^es under the Act in a sum- 
mary way irrespective of the senbenco ho may impose. 

[173] Section 262 of the Code of Criminal Procedure lays down tho 
limit to the sentences of imprisonment which may be awarded at a sum- 
mary trial. There is nothing in chapter XXII which limits the amount 
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oi fine which may be imposed in a summary fcrialj the sections which deal 
with appeals in the Code, however, show that a senbenoe of fine exceeding 
R?. 6’d is an appealable sentence. Bub though ib cannot bo said that the 
Magistrate has been guilty of any illegality in trying the case summarily, 
there are very good grounds why he should nob have done so. In the 
first place the penalty which may be imposed under section 74 is one of 
Rs. 1,000 neither more nor less. An examination of the Act would show 
that everywhere (with two exceptions) where the Act lays down a penalty 
for an offence in the shape of fine it clearly lays down a maximum, 
which is not to be exceeded, and sections 25, 55, 57 and 66 
instances of this. In section LG (1) any Limited Company which 
does not paint or affix its name in the manner diveobed by the Act, 
is held liable bo a penalty not exceeding Rs. 50. Bub m the la^ clausa 
of the same section it is distinctly laid down that the Director. 

Manager or Officer of the Company, who is guilty ^ 

tioned in this clause, shall be liable to a penalty of Rs. 1,000. Similarly 
in section 74 it is laid down that a Director or Manager of a Company shall 

bo liable bo a penalty of Rs. 1.000. If the Legislature bad intended that 

m these two cases there should be a maximum penalty and nob a fixed 
penalty, it would have used the same languages as it has used lu 
other -actions of the Act. just in the same way as m the Indian Penal 
Code it has been laid down that senbenoe shall nob be more or loss than 
a fixed amount, clearly showing that the court should exercise its discre- 
tion as to the senbenco bo be imposed. The only decision which ib on ai 
fours with the present case is the case of Quean Empress v. Moore Uh J-na" 
was under section 35 of the Conapanies Act, which has since been repealed. 
That ■section ran as follows ; If a share- warrant is issued without being 
duly stamped, the company issuing the same, and also every person who at 
the time when it is issued is the managing Director or Secretary or °bher 
principal officer of the Company, shall forfeit the sum of Bs. uOO. “ J 
in that case held that the forfeiture was a penalty and ttat a forfeiture o 
Bs. 500 was [l76] the fixed penalty laid down by the Statute, it e 
to mo clear that the penalty laid down in section 74 is also a pen y 
fixed by Statute and the Magistrate was 
lessor penalty. If the Magistrate had inflicted this 
that the porsoa couviebad would have had a right of appoa . 

oua ia which a great deal of correspondence has boon pub ^ 

by no moans of that simple character to which a summary 

ded to he restricted. In deciding whether or not try a oas 

summarily it is for the Magistrate to exero.se a w.se ““ 

ordinarily he ought to restrict such trials to simple cases In 

the present case was one in which, even . it bad , 

and a nroner penalty imposed, an appeal would have been of very no® 

uco to the pei-ons convicted, as a great rnass of “bioh 

not on this record. It seems to me essentially one of 

Che Magistrate should have trjed m an to b^tried 

evidence. The case has not been properly tried and ought to be trieu 

‘*"”°lT‘is urged on behalf of Lala Devi Dat, who was 

Mo.i-rmre that the order of acquittal should not beset aside, 

he Mag.st ate tha the or 

ah^out'tlfrS oftlJ balance sheet. This is roally_ a poi^njh^s 
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of the oaso. Without full evideudo bofore me it is impossible to say 
whether Dovi Dab is innooent or guilty, nor would it be right for me bo 
express any opinion, especially as I am ordering a new trial. The case in 
my opinion has not boon satisfactorily tried and ought to be tried dc novo. 
I therefore set aside the convictions and sentences on Lala Dina Nath, 
Lala Kashi Ram and Lala Hazari Lai I set aside the acquittal of Lala 
Devi Dat and order the ease to bo tried de novo by some Magistrate, other 
than the Magistrate who has decided the case, to whom the District 
Magistrate may think it fib to send it. 

Order set aside. 
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[177] APPELLATE CIVIL. 

Bejore Mr. Justice Tudhall and Mr. Justice Muhammad Rafiq. 

G. J. Bower (Judgment-debtor) v. Imperial Bank Limited 

(Decree^holder).* 

[3rd February, 1913.] 

Act No. VI of 1882 (/ndran Companies Act\ section 1^9 — Company — Wiiuling up 

Appeal — Notice. ^ ^ 

Held, that the provisiona ol seotioa 160 of the Indian Companies Aot, 1882 as 

to service of notice of appeal are imperative, and if the requisite notice has not 

been served within throe weeks from the date of the order complained of and the 
time for service has not been extended by the appellate court, the appeal cannot 


be heard. 


This was an appeal from an order passed in the matter of the 
winding up of a company in the following circumstances. The respondent 
Bank was being wound up. The appellant was one of the contributories. 
The winding up was in the court of the Additional District Judge of Aligarh 
where, it appears, the appellant book an objection on the ground that the 
decree pa^^sed against him iu favour of the Bank was time-barred. The 
objection was disallowed. The decree holders applied to enforce the order of 
the court under ':ectioa 167 of the Companies Act and the matter went to the 
court of the Second Additional Judge of Meerut. There the appellant 
raised further objections as well as the objeotion as to limitation ; but they 
were disallowetl. ’ ^ 

The contributory thereupon appealed to the High Court. 

Babu Jogindro Nath Chaudhri, for the appellant. 

Babu Durga Charan Banerji and Pandit Rama Kant Malaviya, for 

the respondents. ' 

Tudball and Muhammad Rafiq. J.T. This is an appeal from an 
order of the court below passed under the following oiroumstances The 
respondent Bank is being wound up. The appellant is one of the con 
tributories. The winding up is in the court of the Additional District 
Judge of Aligarh, where, it appears, the appellant took an objeotion on the 
ground that the decree passed against him in favour of the Bank was 

time-barred. The objection was disallowed. The decree-holders annlied 
to enforce the order of the court under section 167 of the Companies Act 
and the matter went to the court of the Second Additional J 

Me erut. There th e [178] appellant ra ided further objeetlons as wall li 
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the objeobion as feo limibabion ; bub bhey were disallowed. The appellanb 

has come upon appeal bo bhis Courb. 

A preliminary objecbion is taken bhab notice under section 169 ol 
the Act has nob been given and bhab therefore the appeal cannot be heard. 
Ib is argued on behalf of the appallanb bhab the order which he seeks to 
have upset on appeal is not an order which was made in the matter of the 
windiog up of the Company. With this we cannot agree. It is clearly and 
distinobly an order which was given in the matter of the winding up. of the 
Company. If ib is nob, we do nob know under what law ha comes bo bhis 
Court on appeal. Under the last clause of section 169 ib was obligatory 
on him to give notice within three weeks, wbioh he has failed to do. 
Therefore we cannot hear the appeal. On behalf of the appellanb 
Mr Chawlhri asked (or an extension of time. The order of the court below 
was passed on the 28bh of June, 1912, and bhis appeal was filed on the 7bh 
of August 1912. No good cause is shown why we should exbeni? the b\m 0 , 
and we see no reason bo accede to the request. The preliminary objection 
prevails and this appeal is dismissed with costs. 

‘ Appeal d7sin%ssea. 


35 A. 178 (=18 I. C. 731=11 A. L. J. 225). 

appellate civil. 

Before Mr. Justice Sir Harry Qriffin and Mr. Justice Ohatnier. 

Badri Naeain {Dejendani) v. Kdnj Bihahi Lal {Plaintiff)* 

[4th February, 1913.] 

Fxecution of decree— lAmitation-Suit for sale o» a mortgage— Decree 

inlialmiuts-Civil Prooeilurc Coie (IRS2), section 258— CimJ Proeciare Code 
, IMRK “rlTizi r«!c 2 : order XXXIV. rule 1,-Ael No. IX of 1908 (In*«» 

Limitation Act), schedule 1. article 181. 

On a oomproraise in a suit for aale on a mortgago a deore: followed 
inrtbat tbo sum found due on tho mortgage (Us. 1,374). « 

certain rate, should te paid by i nstalments of year with the 

interest then due. Payments wore to be made by tbo end 
year beginning with Jetb 1957 Fasli (Juno 1900) and it was f 

LfauU were made for three ye us in suooossion in the 
the decree bolder would be at liberty to recover at 0°^^® ® 

able under the decree, that is. to apply for an order absolute for a*'® 
iCeamc. No payment was made in 1901 or 1901, but in ^uno 1903 lUst 
before the end olJeth 1969 Pasli. the judgment debtor paid up all that 
C1793du0on account of the first three years. J^® “ade °o payment m 
Lt in June 1901 ho paid up all that was duo up to the end J®th i960 Fa » 
hxino 1903). No payment was made in 1905. but in Juno 1906 he paid the m 

Llmeot and interest which he ought to have paid tbe 

1901) This payment was covered by the proviso to section 20(1) ot in 
T imitation Act ^ The only other payment made was a small sum on 
ofTutc«?t in July 1909. The deoree-holdat applied for en order ebeolut, for 

sale on the 3rd of August, 1909. 

Beld that the first three consecutive defaults were in 1905, 19C6 and 
and that the decree-holder’s apphoition was in time appljing article 181 oi in 
first schedule to the Indian Limitation Act, 1903. , /n 

f/^nnwinc cages were referred to i — Oudh Uehari TaiI v. Nageshar Lot (i/* 

IT, Tima /eosliou Singh V. Mafa Dm ( 3), Chumn I^ l 

Anneal No 634 o! l9ll from a decree of H. Dupernex, Diatri^ 

Maiopuri dated the 22ad of February. lOU. confirming a decree of Banke Behan L . 
ILbordTo'lte Judge ol Meinpuri. dated the lObh.of September. 1910. 

(1) (1890) I. D. B. 13 A». 278 (3) (1903) I. D. E. 26 A)l. 36. 

(2) (1894) 1. L. B. 17 All. 42. 
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V. Hamam Das (1)^ S^iankar Prasad v, Jalpa Prasad (^)t Ajudhiav. Kunjal 
Mon Mohun Roy v. Durga Chum Qooee (4) and Kaahiram v. Pati^u (5). 
[DUt. 73 1. a 794 3 

The faobs of this oa’?e were as follows : — • 

A decree on a oompromise was passed on bbe llbh of Sepbember, 
1899, to bhe following effect : — “ Hs. 1,374 with inberesb ab As. 10 per 
cent, per mensem shall be paid by instalments of Rs. 100 a year. Agar 
mutawaitir tin sal tak ada na ho ya kuch haqi rahe to digridar ko 
ikhtiar hai etc., etc.” The first instalment was due in June, 1900. In 
June, 1902, Rs. 605 were paid on account of the instalments, principal 
and interest, due for 1900. 1901, and 1902. No payment was made in 
1903. In June, 1904, Rs. 181 were paid, which were credited by the 
decree-holder towards principal and interest of the instalment for 1903. 
The decree-holder alleged a further payment of Rs. 173-1-0 in June, 1906, 
which the decree-holder credited towards the instalment due for 1904. 
This payment was not admitted by the opposite party, who was a repre- 
sentative of the Judgment-debtor. The present application for the prepar- 
ation of a final decree was made on the 3rd of August, 1909, and bhe oppo- 
site party objected that the application was barred by limitation. The 
court below held that the alleged payment of June, 1906, was proved to 
have been made by the opposite party but that it bad not been certified to 
the court. Both the courts below disallowed the objection as to limita- 
tion. The judgment-debtor's representative appealed. 

[180] Babu Piari Lai Banerjit for bhe appellant 
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The payment of 1906 should not be recognized at all as it was not 
certified to the court executing the decree. Under order XXT, rule 2, of 
the Code of Civil Procedure bhe alleged payment could not be inquired 
into even for the purpose of seeing whether the present application was 
barred by limitation. Under the old Code an uncertified payment could 
be recognized for bhe purpose of such inquiry ; Roshan Singh v. Mata 
Din (6). The change in the law has been noticed and given effect to in 
the case of Kutah-ullah Sarkar v. Durga Charan Rudra (7). The fact 
that bhe alleged payment was made while the old Act was in force will 
not make the old Act applicable. The court has now to decide the ques- 
tion with reference to the procedure now applicable. It cannot be said 
that by the alleged payment any substantive right was acquired. The 
decree-holder could not say that by the payment he acquired any right 
which was nob affected by the repeal of the old Act. It is true that this 
Court has held that the new Code of Civil Procedure would nob affect 
any right acquired under the old Code ; Kaunsilla v. Ishri Singh (8). 
Bub that was a very different case. Under the law as it stood in the 
old Coda a decree-holder who had obtained a decree on foot of a mort- 
gage was not fettered by bhe twelve years' rule of limitation and he there- 
fore did acquire this substantive right : to quote the words of Knox, J. 

“ the decree-holder had the remedy to enforce his right so bo speak till 
the end of time " and it was held therefore that section 48 of the new 
Code would not affect mortgage decrees passed before the new Code came 
into force. No such consideration arose in the present case, as the ques- 
tion was merely one of procedure, in which no one had a vested right. If 


{11 (1808) I. r>. R. 20' All. 802. 

(2) (1894) T. Ti. B. Ifi All. 871. 
(B) (1908) T. L. F 80 All. 128. 
(4)» (1888) I. L B.'15 Cal. 502. 


(6) (1902) I. Ii. R. 27 Bom. 1. 

(6) (1904) I. L. B 26 All. 86. 

(7) (1912)16 0. W.N. 896. 

(8) (1910) I. I,. B. 82 All, 499. 
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the recogaized. bhe applicatiion wa5 obviously 

time-barred, because there were three oonseoutive defaults in 1904:, 1905 
and 1906 and therefore the right to apply accrued in June, 1906, and the 
application should have been made in Juno. 1909. Even if the payment 

of June, 1906, were recognized, still the application was time-barred, 

8S A. 178=13 because the payment made in June. 1906, had not the effect of paying in 
I. C. 731=11 instalment due for June, 1906, and did not prevent the year 1906 

A. L, J. 23*. fj-otn being a [181] year of default, and therefore there were three con- 
secutive defaults in 1904:, 1905 and 1906. No payment made in 1906 could 
wipe away the default of 1904 and 1905 which bad already occurred, but it 
the payment had been made in full for the instalment due in 1906 it 
have prevented a third consecutive default and thus have prevented the 

accrual of the right to apply. 

Dr. Satish Chanira Banarji. for the respondent : — 

The first point to be considered is whether the application made for a 
final -decree for sale under order XX.XIV, rule 5. of the Code of 
cedure is an application for execution or an application in the suit itself. 
If it is an application in the suit itself then the provisions of order XXI. 
rule 2, will not apply. Under the new Code an application under order 

2. nofc an applicafeion in fche suifc itself; Sita rtcim v. bl^o 
haj Sin<ih (1). Even if the matter is treated as a matter in execution 
order XXI. rule 2, of the new Code would not apply, as the payments were 
made while the old Code was in force and nncertifiod payments could under 
that Code be recognized for the purpose of saving limitation; Kaunsilla v. 
Ishri Singh (2). Whether, therefore, the old Code applies or the now. 
order XXT, rule 2, has no application. As regards the proper 
of the decree as the pavment was made in 1906 and was accepted the 
decree-holder, the right to apply was waive!. It was for the decree-holder 
bo insist or nob on punctual payments and if ho chose to show favour to 
the judgment-debtor and accGp*--ed an overdue instalment, the judgment- 
debtor could nob complain. The three consecutive defaults wore marie 
in 1905. 1906 and 1907. The application was made within time 
Ho cited Shankar Pmsa-^ v. .Zn-fpu. Prasad (3), Bhogwan Janki v4;* 

AJudhia V. Kunjal (5), Maharaja of B'^-nare% v. Nand Ram (6). 

Babu Piari Lai Banerji^ in reply : — . . , 

The present matter is one in execution, as after the decree nisi 

bean passed under the old Code, the suit came to an 
coul.1 nob be sai.l, tbab by bha new Co3o a suib which p82l had 
waa revived. Tie diacn'aod Ganga Sttigh v. Banwari Lai (7) and Amioo 

Ohand Parrack v. Sarat Chund<-.r Mukirjec, (8). 

GniFPIN and ChAMITIR. .U. : -The only queabion in 
whebher bha reipondenb'i applioabion tor a decree absoluba for bhe sale o 
motbsaRed proporby was made wibbin bimo. The decree ms,. 
nas^^ed in 1899 upon a compromise bebween bha parbies, provided tb 
B- 1 374 0-0 wibh inberesb ab a certain rate should be paid by insbalmen 
rf'Bs'.\w a year along with bbo inberesb then 

ho made bv the end of .Teth in each year beginninR with Jath 190 f ra 
(.Tune 19001. and it was provided that it default were made for three ye 

in succession in the payments and intorasb, bhe dooroe-holder woald b 
liberty bo recover at once the whole amount payable under th^de^e^ -j 


in 11910'| 7 A. Ij. J. (Notefi 85. 
(2) (1910) I. Tj. B. 32 All 499. 

(lS9t> I. L. B. 18 All. 371. 
(4) (1905) I. tj. B. 29 All. 219. 


(.5) (1909) I. It. B. 30 All. 123. 

(6) (1907) T. D B. 29 AIL 431. 

(7) (1911)3 A. Ij. J. 1229. 

(3) (1911) l.tj. B. 83(3al.; 919 
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bo apply for an order absolute for sale of the property and execute the 
same. 

No payment was made in 1900 or in 1901, but in June 1902, just 
before the end of Jetb 1959 Fasli, the appellant i>aiJ up all that was due 
on aooounb of the tiret three years. He made no payment in I9u3, but in 
Juno 1904 he paid up all that was due up to the end of Jeth 1960 Fasli 
(June 1903). No payment was made in 1905, but in June 1906 he paid 
the instalment and interest wbioh he ought to have paid in Jeth 1961 
Fasli (June 1904). It has been found that this payment is oovered by 
the proviso to section 20 (1) of the Himitation Act. The only other pay- 
ment made was a small sum on account of interest in July 1909 which 
has no bearing upon the question which we have to decide. 

The appellant contends that the payment made in June 1906 not 
having been certihed cannot be recognized by the court in view of the 
provisions of order XXI, rule 3. To this the respondent replies that that 
rule is not applicable, inasmuch as the application for a decree absolute is 
not an application for execution and the comb is not being asked to 
execute a decree but only to continue the suit. The payment in ques- 
tion was made before the passing of the new Code of Civil Procedure. 
Under the old Code it was, no doubt, held by this Court that an application 
for an order absolute was a proceeding in execution of a decree — see Oudh 
[1833 Bekari Lai v. Nageshar Lai (1) —but it was held also in several 
casuS that although an uncortihed payment could not be recognized as a 
payment or adjustment of a decree by a court executing a decree, it was 
available to a decree-holder for the purpose of meeting a plea of limita- 
tion — see for example Kishan Singh v. Aman (3) and BosAan 

Singh v. Mata Din (3). These rulings are binding upon us. The right 
which the respondent bad before the passing of the new Cede of Civil 
Procodure, to use the payment made in 1906 for this purpose, cannot 
have been taken away from him by the pa.^siug of the Code. "We are 
therefore bound to r^ cognize tbo payment when dealing with the question 
of limitation. 

We have to a-oertaiD what article of tho Limitation Act is applicable 
and when time began bo run against the re^pondciit. In Ghunni Lai v. 
llarnam Dai (4) article 179, schedule H, to the Limitation Act of 1877 
(article 133 of schedule 1 to tho present Act) was hold to govern an 
application for an order absolute for sale of mortgaged property. Bub the 
decree nisi in that case was in the common form, whereas in the present 
case we have an instalment decree containing a provision that the whole 
amount of tbo decree may bo demanded on the occurrence of three conse- 
cutive defaults, and it is difficult to see how any of the provisions of the 
third column of article 182 of the present Act can be applied to such a 
case, lb would appear that the article applicable is No. 181. This article 
corresponds with article 178 of the Act of 1877, which has been held in 
many ca®es to govern applications in exooutiou proceedings bo which for 
one reason or another article 179 of that Act could not be applied. If, as 
wo think, article 181 of tho present Act is applicable, the right to apply 
for an order absolute accrued to the appsllanb on the occurrence of the 
third consecutive default. 

tl) U890) I. L. K. IB All. 5378. (3) UgOB) I. L. B. 26 AuTsb! 

(2) (1894) I. L. B. 17 All. 43. ( 4 ) U898) I. L. B. 20 All. B03. 
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The respondenb relies upon bha deoisLons in Skankar Prasad v. Jalpa 
Prasad (l), Ajudhia v. Kunjal (‘i) and other like oases as aubhoriby for 
the proposition that the respondenb was nob bound bo bake oub exeoubion, 
i.e., apply for an order absolnbe, on the happening of the third oonseoutive 
default, though he was ab [184J liberty to do so if he pleased, and 
therefore time did nob necessarily begin bo run against him from the date 
of the third consecutive default. We need nob discuss these oases, two of 
* which were governed by article 76, for it cannot be denied that if article 
181 is applicable the right bo apply for an order absolute accrued to the 
appellant on the happening of the third consecutive default. The question 
is when did that occur ? The defaults in 1900 and 1901 were wiped out by 
the payment made in June 1902. There was a default in 1903, another 
in 1904 and a third in 1905. The respondent contends that those defaults 
were wiped out by the payments made and accepted in 1904 and 1906. 
Thera is a consensus of opinion among the High Courts that the subse- 
quent payment and acceptance of overdue instalments must be taken into 
consideration for the purpose of applying the rules of limitation to an 
instalment decree, although the articles applicable contain no such 
provision as that to be found in article 75, The Calcutta High Court 
seem to treat it as a case of waiver and as an exception to the rule that 
limitation runs from the date of dGt&xi\t~Mon Mohun Boy v. Durga Churn 
Qooee (3) — and the same view seems bo have been accepted by this Court 
and by the Madras High Court. The Bombay High Court treat it as a 
kind of estoppel — Kashiram v. Pandu (4). Whatever may be the true 
reason for the rule, it seems to bo well settled that after defaults have 
occurred, which according to the decree set time running against the 
decree-holder, the payment and acceptance of the overdue instalments may 
have the effect of preventing him from saying that the payments were 
not made regularly and in satisfaction of the decree, and remitting the 
parties bo the rights which they would have bad if no default bad 
occurred. In the present case there can be no doubt that the respondent 
accepted the payment made in June, 1904, in satisfaction of the instal- 
ments and interest payable in June, 1903. Similarly be accepted the 
payment made in June, 1906, in satisfaction of the instalments and 
interest payable in June, 1904, and if he had applied for an order 
or sale at any time before July, 1907, it would certainly have been held 

by this Court that bis action was premature. 

On the authorities wo feel bound to bold that the 6rst three 
consecutive defaults of which the respondent can take advantage 
C18S] are those which occurred in 1905, 1906 and 1907. Consequent y 
his application for a decree absolute made in August 1909, must be he 
to have been made within time. Wo dismiss this appeal with costs. 

Appeal dismissed. 


(1) (1694) I. ti. B. 16 Alt B71. 

(2) (1908) I. Xj. B. 80 Alt 123. 


(3) (1888) I. D. R 16 0it 501. 

(4) (1902) I. G. B. 27 Bom. 1. 
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SuiDA Ali (Plaintiff) v. PhuIiIiO and another (Defendants). * 

[7tjh February. 1913.] 

Act No. IX of 1903 {Indian Ttirniintion Act), schedule I, article 132 — Limitation-- 
Malikana— Swtt for maUkaoa — Decree asked for against property charged. 

Vv'hate a ylaiatifi suod foe the rooovery of malikana for 11 years and claimed 
a decree againat the property on which the malikana was charged, it was held 
that the suit was within time having regard to ncbiole 132 of the first schedule 
to the Indian Dimibation Act, 1903. Kallar Roy v. Oanga Pershad Singh (1) 
distinguished. 

[Ref. 17 A. tj J. 177=49 I. C. 737.] 

The facts of this case were as follows. — 

The plaintiff sued on the allegations that in mauza Razzakpur the 
owners of muafi rights were bound to pay to the owners of zamindari 
rights Rs. l^S-S-O per cent, of cash rental, 2f seer per maund of the grain 
rental, and Rs. 17-3-0 a year as bhent (present); that these dues were a 
charge on' the tnttaii rights ; that in mahal safed of that cuauza there was 
a paai of 6 biswas ; that the defendant was a of the whole of 

that and a zamindar of 3‘biswa. 2 biswanusis, 10 kaohwansis of it; that the 
plaintiff was a zamindar of one biswa 17 biswansis 10 kaobwansis and 
entitled to recover the aforesaid dues in respect of that; that the defendant 
had nob paid him any thing for the years 1305 /usZi to 1316/oslt; hence 
this suit for Rs. 625-6-4: as principal, and Rs. 498-9-0 as interest, to be 
realized from the defendant’s 85 biswas. The defendants pleaded that the 
suit was not cognizable by the Civil Court ; that the amount of hhent was 
not Rs. 17-8-0 per annum ; that the dues payable were not a charge on 
the land ; that the dues in question were payable by the holder of the 
wholft 20 biswa zamindari rights jointly to the holders of the whole 20 
biswa muafi rights, therefore the suit against the defendants alone was nob 
maintainable and wa^:' bad for non-joinder of patties ; that the plaintiff 
himself owned muafi right over five biswas bill the £186] 2 Isb of December, 
1908, on which date 4^ biswas wore auctioned off and half a biswa was still 
held by him ; that a large part of the claim is barred by limitation ; that 
the amounts of rental and quantities of zamindari rights as mentioned 
by the plaintiff were wrong, and that the claim about interest was wrong. 
The court below dismissed the suit. The plaintiff appealed. 

Mr. S. A. Haidar, for the appellant, relied on Hurmuzi Begum v. 
Hirdaynaraip. (2) Ghuraman v. Balli (3), Lallubhai v. Naran (4) and 
Jagarnalh Pershad Singh v. Kharach Lai (5) and submitted that the 
malikana being a charge on property the whole amount was recoverable. 
Article 132 of the Limitation Act was applicable. 

Tha Hon’ble Dr. Tej Bahadur Sapru, for the respondents, contended 
that the claim, except that for three years, was barred by limitation. He 
reli-ed on Kallar Boy v. Oanga Pershad Singh (l). 

Mr. S. A. Haidar was nob heard in reply. 

• Pirab Appo.il No. 248 of 1011 from a decree of Pibambet Joshi, Second Additional 
Judge of Motadabad, dated the I8th of March, 1911. 

(1) (1905) I. L. B. 89 Oal. 998. (4) (1882) 1. L. R 6 Bom 719 

(2) (1880) I. li R. 6 All 021. (5) (1906) 10 0. W. N. 161. 

(3) (1887) I. L. B. 9 All. 591. 
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Gbipfin and Chamier, JJ.:— This is a plaintiff’s appeal arising 
out of a suit to recover eleven years’ arrears of malikana. The 
plaintiff asked for a decree against the property, on which, he says, the 
malikana allowance was chargeable. The court below has given him a 
decree for Rs. f»7-‘d-4 only. In appeal to this Court it is pointed out, on 
behalf of the appellant, that the court below, in making its calculation, 
has made an obvious mistake and that the sum due to the plaintiff appel- 
lant on the basis adopted by the court below should be Rs. 262-12-5, to 
which should be added Rs. 18-0-0 on account of bhent. The defendants res- 
pondents have filed objections, and it is contended on their behalf that the 
suit is barred by time. Reliance is placed on Kallar Boy v. Qanga Pershad 
Singh (1). In that case the learned Judges refused bo apply the provisions 
of article 132 of the Limitation Act, the reason being that in the particular 
case before them the plaintiff had not asked for a decree against the property 
chargeable with malikana. In the present case the plaintiff asked for 
a decree again&t the property, although the court below has not granted 
it. The explanation to article 132 leaves no doubt as to the period 
[187] of limitation applicable to suits of this nature. We allowed the 
appeal so far that in lieu of the decree for Rs. 67-3-4 passed by the court 
below wo substitute a decree for Rs, 280-12-5. Parties will pay and 
receive costs in proportion to failure and success in both courts. The 
cross objections are dismissed with costs. 

Appeal allowed. 


35 /l. 187 (=19 I. 0. 76=11 A. L. J. 214). 

APPELLATE CIVIL. 

Bejore 6ir Bcnry Bichardst Knight, Chic/ Justice, and Mr. Justice 

Bancrji. 

Anant Das { Defendant ) v. Udai Bhan Pabgas { Piainiiff ).'*‘ 

[7th February, 1913.] 

Civil Procedure Code (1908), section 11— Res judicata— suits, one judovieut and 
tioo decrees — Two appeals of which one pbates bojorc the other is hoard. 

A plaintifi icstitutod, on tbe same day ned in the same court, two suits, iu 
each of which tho claim was for a deoiaration th'^t be was tbe niahant of a cer- 
tain math. Tho oue was against defendant .-f only, tbe other against defendants 
A and S. Both suits were decided Lt a single judgment, bat a separate decree 
was framed in each. In the former suit A api ealod. In the latter iS appealed, 
but A did not. Ponding A’s appeal S died and bis appeal abated and tbe judg- 
ment iu tbe ease became Coal. Held that the bearing of A'a appeal was barred. 
Zaharia v. Debta (2) followed. 

[Ref. 84 I. C. 894=2 Bang. G33 ; oyqp. 74 1.0. 411 = 21 A. L. J. 465=45 All. 503 
(F.B.) Ref ; 74 1. C. 583 ; 74 I. O. 691=37 C. L J. 184 ; 75 I. 0. 479 ] 

In this case two suits were instituted in the court of the Subordinate 
Judge of Gorakhpur apparently on tbe same day. The plaintiff in both 
suits was mahant Udai Bhan Pargas alias Angan Das. In one suit 
the defendant was Anant Das ; and in the other Anant Das and 
Sundae Das. In both suits the plaintiff claimed a declaration that 
he was mahant of a certain math. In the latter suit the claim 
as follows : — “ The plaintiff's title and the defendants' want of titl® 

• First Appeal No. 131 of 1911, from a deoiee of IlarbaDdban Lai, Additional 
Bubordioate Judge of Gorakpur, dated tho 26th of January, 1911. 

( 1 ) (1905) I. L. R. 83 Oal. 998. (2) (1910) I. L. R. 83 All. 61. 
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may be eiftablished, and it may be declared that the plaintiff is en- 
titled to receive the papers and the box aforesaid. The box and 
the papers detailed below may be awarded to the plaintiff.'* In the 
earlier part of the plaint the plaintiff stated "but as both the defen- 
dants deny the plaintiK's title, be brings this claim against both the defen- 
dants in respect of a box which contains papers, documents, etc., 
and which Sundar Das the defendant has taken back after the institution 
of this suit without the plaintiff's knowledge.” Both the suits were tried 

together, and amongst the issues framed were the following: " Is the 

plaintiff oliela of Karan Das, and was he appointed mahant ? Has the 
plaintiff a right to sue? What is the custom relating to the mahaniihipt 
and was the plaintiff C188] appointed according to that custom ?” 

The result was that in the suit in which both Anant Das and Sundar Das 
were defendants there was a dooree against both declaring the plaintiff’s 
title. From that dooree Sundar Das appealed, but Anant Das did not. 
This appeal, however, abated, Sundar Das having died, and no steps 
having been taken within time to bring his legal representative on to the 
record. The decree, therefore, in this ease, became final. In the other 
case Anant Das appealed, but when the appeal came on for hearing a 
preliminary objection was raised to the effect that the decree in the first 
case having become final operated as res ju licata in regard to this appeal. 
The Hon’ble Dr. Sundar Lai and Munshi Govind Prasad, for the 
appellant. 


Dr. Sat«s?i Chandra Banerji and Munshi laoar Saran, for the 
respondent. 

Richards, C. J. and Banerji, J, — A preliminary objection has 
been taken to the bearing of this appeal on the ground of res judicata. 
It is necessary shortly bo state the facts in order that it may be under- 
stood ho^ the question arises. Two suits wore instiuited in the court of 
the Subordinate Tudge of Gorakhpur apparently on the same day. The 
plaintiff in both the suits was mah '%nt Udai Bban Pargas alias Angan Das. 
In the present suit Anant Das was the only defeudaub. In the other suit 
the defendants were (1) Sundar Das and (21 Anant Das, the appellant in 
this appeal. In both suits the p’atnfeiff claimed a deolaration that ho was 
the mahant of a certain math. In the suit in which both Sundar Das 
and Anant Das were defendants the claim was as follows : — 

" The plaintiff’s title and the defendants' want of title may be establi- 
shed and it may be declared that the plaintiff is entitled to receive the 
papers and the box aforesaid. The box and the papers detailed below may 
be awarded to the plaintiff.” 

In the earlier part of the plaint the plaintiff stated “bub as both the 
defendants deny the ideintiff's title, ho brings this claim against both the 
defendants in respect of a box wliich contains papers, documents, etc., 

and which Sun lar D/is, the defendant, has taken back after 

the institution of this su-t without the plai^' ff’s knowledge.” 

[189] Both the suits w ^ro 'at in the court below and 

amoDg''t the i^^sues framed wore the ^ "Is ttiQ plaintiff chela of 

Karan Da.s and was ho appointed ' ^ the plaintiff a right to 

sue ? What the custom rolabia ? Has i. and was the plaintiff 



tssues to' 
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we have referred had been decided. From the deoree in that suit Sundar 
Das alone appealed, but Anant Das did nob prefer an appeal. The appeal 
of Sundar Das abated by reason of the fact that after his death no steps 
were taken to bring his representatives on the record within the time 
allowed by law. Anant Das, however, did appeal in the suit out of which 
the present appeal arises, which, as we have already meiitioned, was decided 
at tho same time as the other suit, and by one and the same judgment/ 
We must here mention that, although both suits were disposed of lay the 
fame judgment, separate decrees were drawn up in each case. 

The respondent now by way of a preliminary objection contends that 
the appeal of Sundar Das having abated and Anant Das not having appeal- 
led from the decree in that suit, there is now a binding decree against him 
unappealed from. The appellant Anant Das, on the other band, contends 
that section 11 of the Code of Civil Procedure, which deals with res fudi- 
cata, does not apply to tho present case, because, the two suits were tried 
together and disposed of by one judgment on the same day, and secondly, 
because in any event, in the suit in which both Sundar Das and Anant Das 
were defendants, the real question was the title to the particular property 
mentioned in the plaint in that suit, and that therefore the deoree which 
was given in that suit cannot be said to operate as res judicata on the 
question of the title to the property in dispute in the suit out of which the 
present appeal arises. 

Section 11 of the Code is as follows: — “No court shall try any suit or 
issue in which the matter directly and substantially in issue has been 
directly and substantially in issue in a former suit between the same 
parties, or between parties under whom they or any of them claim, litigat- 
ing under tbe same title, in a court competent [190] to try such subse- 
quent 6uit, or the suit in which such issue has been subsequently raised, 
and has been heard and Bnally decided by such court.’* 

In explanation (1) " former suit ” is defined as denoting a suit which 
has been decided prior to the suit in question, whether or not it was 
instituted prior thereto. It cannot for one moment be contended that the 
deoree in the suit in which both Sundar Das and Anant Das were defen- 
dants has nob now become final as against Anant Das. Beyond all question 
the issue as to whether the plaintiff was or was nob the mahant was 
decided in that suit and we are now called upon to decide the same issue 
in the present appeal. The result might be that if we were now 
to hear the appeal, there would be one binding deoree declaring that 
Udai Bhan was the mahant^ and another equally binding deoree declaring 
that he was nob, both decrees being in suits to which Anant Das was a 
party. It seems to us that it was bo prevent anomalies of this description 
(amongst other rea'^ons) that section 11 was enacted. No doubt it is some- 
what unfortunate in the present case that the appellant is unable to have 
tbe question decided by this Court by reason merely of the fact that he 
did nob appeal against the deq” •'^^the other suit. This view of the rule 
of Tfis judicata was taken in bK Bench case of Zaharia v. Dehia (l)i a 

decision which is of course b’ 

We accordingly disr 



niss the appeal 


bb costs. 




Appeal dismissed. 


(l) 7910 I. Ij. U, 93 All. 51 . 
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35 A. 190 (=19 I. 0. 79=11 A. L. J. 217). 

APPELLATE CIVIL. 

Before Mr. Justice Sir George Knox and Mr. Justice Muhammad Itafiq. 

Kunwar Sen ard others {Defendants) v. Jwala Prasad and others 

{Plaintiffs).^ 

[7bb February, 1913.] 

Act No. XIX of 1879 {North-Western Provinces and Oudh Land Revenue Act)., aecticns 
146. 148 and 16?—“ Proprietor *’ — M.ortgag6 hy maafidac— SaZe of mahal for 
default in payment of Government revenue^Rights of purchaser and mortgagees 
of the muafi. 

Where certain muafidars, whoae rights as each aooraed before the year 1870, 
and were not shown to have been created by the zamindare of the maTiai 
in which the muafi land in question was sitoate, executed a asafruotuary 
mortgage of such land, and thereafter the mahal was sold for default in 
[191] payment of Government revenue, it was held that the rights of the mort- 
gagees were not extinguished in favour of the purchaser. 

The faobs of this case were as follows ; — 

The plaintiffs brought a suit for the recovery of money or for posses- 
sion on two mortgages in respect of land belonging to defendants 1 to 3. 
The mahal in which the land in questiou was situate was sold for arrears 
of revenue on the 24th of December, 1892, and purchased by one Jagan 
Bihari Lai, who again sold all his rights in the property to one Tara Chand, 
who was represented by defendants 4 to 6. These defendants contested 
the suit of the plaintiffs on the ground that they were the exclusive own- 
ers of the property having derived their title from Jagan Bihari Lai, to» 
whom the whole mahal was sold at auction in default of arrears of reve- 
nue, and that even if defendants 1 to 3 (mortgagors) and the plaintiffs bad 
any right as co-sharers, their right was extinguished after the sale of the 
property in view of the provisions of section 167 of Act XIX of 1873. 
The first court, relying upon sections 146 and 148 of Act XIX of 1873, 
held that the plaintiffs were entitled to a decree for recovery of possession 
of the land in dispute. The lower appellate Court, however, found that 
the land in dispute was really nankar land and that no exproprietary 
tenancy had been created so far as the occupiers of the nankar land were 
concerned and held that the plaintiffs' rights in the land were in no way 
affected by the sale of the mahal and gave the plaintiffs a decree for sale 
of the mortgaged property. The defendants appealed. 

The Hon’ble Dr. Tef Bahadur Sapru (with him Munshi Gulzari Lal)^ 
for the appellants : — 

As the entire proprietary rights in the village were sold the mortgage 
in suit was extinguished and could not be enforced. The land in dispute is 
described in the wajib-ul-arz as being str bila lagan haiaur malikana toa 
hila mundarja khewat. The word ' proprietor’ used in section 146 of Act 
XIX of 1873 was not used in any restrictive sense, and under the provi- 
sions of that section all proprietors and the entire mahal were liable for 
the revenue for the time being assessed on the mahal. And the entire 
mahal having been sold in default of arrears of revenue the rights of the 
mortgagees came to an end and the first court was right in dismissing the 
plaintiffs’ claim in view of the provisions of section 167 of Act XIX of 1873 

•Second Appeal No. 152 of 1912 from a decree of H. Dupernex, Diektiot Judge of 
Farrnkbabad. dated the 14th of Oeoeraber. 1911, reveraing a decree of Gauri Shankar 
Suboidioate Judge of Fatebgarh, dated (be I6th of May, 1911. ’ 
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[192] Dr. Satish Chandra Banerji, for the respondents, was not 
called upon. 

Knox and Muhammad Rafiq, JJ.: — The plaintiffs to the suit out of 
which this second appeal has arisen describe themselves as mortgagees 
from certain parsons whom they have arrayed as defendants 1 to 3. It 
appears that the mahal in which the land ic dispute is situate was sold for 
arrears of revenue which wore due from the mahal. On the 34th of De- 
cember, 1893, the mahal was sold at a revenue sale and purchased by one 
Jagan Bihari Lai. Jagan Bihari Lai in turn sold all the rights ha had pur- 
chased to one Tara Chand and defendants 4 to 6 are the representatives in 
interest of Tara Chand. The mortgagees are now seeking to enforce their 
rights and ask that the mortgage money may be awarded to them by 
sale of the mortgaged property. The suit was defended only by defen- 
dants 4 to 6. The contention is that as the whole of the wakaj, including 
the area in dispute, was sold to Jagan Bihari Lai, even if defendants 1 to 
3 and the plaintiffs had any right as co-sharers, that right became extinct 
under section 167 of Act XtX of 1873 The land in dispute, they say. 
though known as grove land, is not actually a grove, but ha, been actually 
under cultivation from a long time prior to the exeouti^ of the rnortgage 
set up by the plaintiffs. The Subordinate Judge of Farrukhabad. befera 
whom the suit oame in the first instance, relying upon sections 146 arid 14B 
of Act No XIX of 1873, held that the plaintiffs might be granted a decree 

^ir recovery orpossession of the land in dispute. In appeal the earned 
Judge found that the land in dispute was rea ly nanfcar land 
nroorietarv tenancy bad been created so far as the occupiers of the nankar 
fand ware^conoorned. He further held that their rights in the land were 
in no way affected by the sale of the zamindari. He therefore decreed 
the suit, against the first three defendants, for recovery of possession of 
the land il suit by the plaintiffs as usufructuary mortgagees of these 

Lfendants’ interest as ex proprietary tenants 

•Rq 800 0 0 But he dismissed the rest of the suit. Ddfeudanb^ 4 to o 

have appealed to this Court and they a^ain contend that as 

proprietary rights in the village Neknampur were sold, the mortgage m 
suit was extinguished and oould not be enforced. 

[193] Apparently the confusion into which the Subordinate 
fell arose from the words in which the land in dispute is described 
wajib-ul-arz at the settlement of 1870. There the land is set out a 
being sir, bil(i lagani hataur malikana too, hila mundarja khewaU 
has been strongly argued before us that the terms used in Sections Ub an 
148 of Act XIX of 1873 iustify the contention. It is true that m seomon 
146 it is said that in the case of every mahal the entire mahal an 
the proprietors jointly and severally shall be responsible to Govemmenc 
for the revenue for the time being assessed on the an 

section 148 provides that any sum not so paid 

arrear of revenue and the persons responsible for it become de ' 

We are also referred to section 53 of the same Act. The learned ^ 
was asked whether be could produce any precedent in support o _ 

feention that persons in a mahal who are generally tiavers 

muafidars and are, as in this case, persons who are not 

of revenue to the Government for the time being, are. in fe e ^avment 
mahal falling into arrears of payment of revenue, responsible for P 

under section 146 and bbeir if the in the 

extinguished in favour of the seller. The rights of the mortgagors m bu 
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present case were rights which came into existence before the settlement 
of 1870. It is not shown, and it is in the highest degree improbable, that 
they were rights created by the zemindars who were responsible for the 
arrears under which the mahal in which the property in dispute was 
situate was brought to sale. In our opinion the word ‘proprietor' used in 
sections 146 and 148 refers only to those who in the wajib-uharz are set 
out as being the persons on whom the revenue has been at the time of 
settlement assessed jointly or severally. The wajib ul-aiz of 1870 shows 
no such payment of revenue by the mortgagors m the present case. The 
contention raised in this appeal is in our opinion without force, and the 
view taken by the learned Judge is the correct view. It is nob for us in 
the present case bo say what precise position the mortgagee held in the 
mahal. All that we have to decide is what rights were sold in default of 
arrears of revenue. The appeal fails and is dismissed with costs. 

Appeal dismissed. 


dS A. 194 (=11 A. L. J. 221=id i. 0. 744). 

[194] APPEIiljATli CIVIL. 

Before Mr, Justice Sir Harry Griffin and Mr» Justice Chamier* 


Bihari Laij and others {Defendants) v. Makhdum Bakhsh and 
OTHERS {BLainliHs) AND adim-ullah Khan and others 

{Deftndanis) * 

[12th February, 1913.] 

Evideyice-^Morlgogc — of receipt of conBidcratinyi ^Rccilal advtissible as against 
represeutaiioes of ortgiual mortgagor- 

Held Ihiit the admissioa oi the receipt of ooD»tderatioD contained in a mort* 
gage deed is admissible in evidenoc against iho representatives in interest of the 
original mortgagors. Untjeshware Peshau-tr v. Uudhanuddt (1), Nawal Kunwar 
V Bakhiawar Singh and Abdui Mojid v. Us Alt (3) followed. Manohar 

Sii^h V. Suynirlii A'uur (4) not followed. Btshatonr Dayal y. Harbans Sahay 
15), Ghurphekni v. Purmcshwar Dayal Duh y (G) and Rahim Jan Bibi v. Imam 
Jan i7) doubted 


LRel. 21 I. O. 841; 12 A. L. J. 941=26 I. 0. 68; Fol. 35 All. 353.] 


The facts of this case were as follows ; — 

This was a suit upon a mortgage mado by one Najaf Khan in favour 
of an auoestor of the plaintiff in May, 18G8. The 6rst set of defendants 
are the heirs of Najaf Khan. The- second set are purchasers after the 
mortgage of various portions of the mortgaged property. The mortgage 
purported to have been made in consideration of a sum of Rs. 22 due on 
a prior mortgage of 1887 and two sums said to havo been paid just before 
and just after the oxooution of the deed. Tho courts below held that the 
payment of these two sums had nob been proved, but that the mortgage 
was good for the sum of Es. 92 and interest thereon. The evidence that 
the last mentioned sum was due upon a prior mortgage consisted of a 
recital in the deed in suit and the production by heirs of the mortgagor of 
the earlier deed, which does not bear endorsement showing that it had 
been paid off. 


• Second Appeal No. 21 ot I9i2 from a decree of B. J. Dalai, District Judge of 
Jaunput, dated the 80th of November, 1913, oon6tming a decree of Debi Prasad 
Chaturvedi, Second Additional Muoeif of Jaunput, dated the 6th of September, 1911, 

(6) (1907) 6 0. L. J. 069. 


(1) (1880) I.Ij. R. 6 Cal. 268. 
(3) (1912) 10 A. D. J. 390. 

(3) P. A. No. 133 of 1911. 

(4) (1896) I. Xi. R. 17 All 438. 


(6) (1907) 5 0. li. J. 653. 

(7) (1911) 17 a L. J. 178. 
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The ooarti oi hrsb instaaoe decreed bbe olaim to the extent mentioned) 
Fbb. 12 . end this decree was affirmed in appeal by the District Judge, The defend- 

ants appealed) contending that the recital in the mortgage deed of receipt 
A.FPBij£iAZB qJ consideration was not admissible as regards them. 

Oi^. Hon'ble Munshi Qokui Prasad (with him Munshi Haribans 

SB A. 194=sll SofcaOi the appellants, submitted that such a recital was no [196] 
A. £i> J. 231 evidence against a purchaser of property and should be proved 
i* against him. He relied on Manohar Singh v, Sumirta Kuar (l)i 

' Brajeshewarc pBshakar v. Budhanuddi (2). Ohurphskne v. Purtnsahwar 
Dayal Dubey (3), Bishestuar Dayal v. Harbans Sahay (4) and Eahim Jan 

V. Imam «/<w (5). j - Jt- 

Mr. S, A. Haidaft for the respondents* cited Lalak Singh v. Ajuafita 

Prasad (6). 

The Hon*ble Munshi Qokul Prasadt replied. 

Griffin and Chamier, JJ.:— This was a suit upon a mortgage made 
by one Najat Khan in favour of an ancestor of the plaintiff in May, lobd. 
The first set of defendants are the heirs of Najaf Khan. The second set 
are purchasers after the mortgage of various portions of the mortgaged pro- 
perty The mortgage purports to have been made in consideration of a sum 
of Rs. 22 due on a prior mortgage of 1867 and two sums said to have been 
paid just before and just after the execution of the deed. The courts 
below have held that the payment of these two sums has not been proved, 
but that the mortgage holds good for the sum of Bs. 92 and interest 

thereon. 

The evidence that the last mentioned sum was due upon » 
mortgage consists of a recital in the deed in suit and the production by the 
heirs of the mortgagor of the earlier deed which does nob bear any en- 
dorsement showing that it had been paid off. t a • ♦. 

in second appeal it is contended that the recital in the deed is no 

admissible in evidence against the defendants. The defendants appellants 
roly upon the decisions of this Court in Manohar Singh v. bumtrta 
Kuar (1) and the decisions of the Calcutta High Court in Brajeshxva^ 
Peshakar v. Budhanudat (2). Qhurpheknt v. Purmeshwar DayoX ' ' 

Bisheswar Dayal v. Barbaras Sahay (4) and Uahim Jan h%b% v. im 

The first of the Calcutta oases is no authority for the proposition that 
a recital of the receipt of consideration contained m a mortgage is n 
admissible in evidence against a subsequent transferee of the 

the contrary, the Chief Justice, the only [196] one of the three Judge 

who discusses the question at all, shows at page 278 of the ch 

mortgagor's admission of the receipt of consideration was aomissiblo g 
a subsequent purchaser of the property. The statement at ® 
page 277 ot the report, that a reo.tal in a deed is not * to 

persons must be read in conjunction with what *P**P^®‘ . mano- 

have been overlooked by the learned Judges who decided the 
har i>*ngh v. Sumirta Kuar (1). In the last mentioned JctLt 

case of B,$heswar Da^al v. Uarbarts Sahay U) the J^ta „ed 

the admission by a mortgagor of the receipt of the “““^ideration oonta 

in a deed was admissible in evidence against subsequ^ent There 

of the property. That question does not arise in the present case. J-u 


(1) U695) 1. Ij. B. 17 All. 428. 

(2) (1880) I. L- B. 6 Cftl. 368. 
(8) (1907) 6 O. li. J. 652. 


(4) (1907) 6 O. L. J. 669. 

(5) (1911) 17 0. L. J. 178. 

(6) (1912) 10 A D. J. 108. 
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may be, we do nob say that there is, some ground for distinguishing bet- 
ween the ease of an auction purchaser and the case of mortgagee or a pur- 
chaser by private treaty. In the case of Qhurphakni v. Purmeshwar Dayal 
Dubey (1) all that was held was that an admission of the receipt of con- 
sideration made by a mortgagor was not admissible against her stop-daugh- 
ters who, however, did not claim title under her. That decision has no bear- 
ing upon the present case. In the case of Rahim Jan Bibi v. Imam Jan (2) 
it was held that the recital of the receipt of consideration contained in a 
hihabiiewaz was not admissible against his daughter after bis death. If, 
as seems to have been the case, the daughter was one of his heirs, we think 
that the correctness of the decision is open to doubt, for under section 21 
of the Evidence Act an admission is relevant and may be proved as against 
the person who makes it or his representative in interest. 

In Nawal Kunwar v. Bakhtawar Singh (3) it was held that a recital 
in a mortgage deed that a certain sum was due to the mortgagee was ad- 
missible in evidence against a subsequent purchaser, by private treaty, of 
the property mortgaged, and in Abdul Majid v. Mahbub AH (4) it was held 
that a recital of the receipt of consideration contained in a deed of mort- 
gage was as much binding upon his heirs as upon the mortgagor himself. 

[197] It seems to us that the decisions in the two last mentioned 
cases are in reality supported by the decision in Brajeshware Peshakat y. 
Budhanuddi, and we must bold that the admission of the receipt of consi- 
deration contained in the mortgage deed now in suit is admissible against 
the defendants appellants, who are representatives in interest of the 
original mortgagor. 

It is not for us in second appeal to consider the value of the admis- 
sion, but we may say that it receives in our opinion strong support from 
the production of the deed of 1867 which bears no signs of having been 
paid off. 

For the above reasons we dismiss the appeal with costs. 

Appeal dismissed. 


3S A. 197 (:=U A. L. J. 238=13 I. G. 797.) 

APPELLATE CIVIL. 

Before Mr. Justice Sir Barry Qriffin and Mr. Justice Chamier. 

Ram Chandra and others {Defendants) v. Adi Muhammad and 
OTHERS {Plat7itiffs) and KaMaruddIN Beg {Pro forma Defendant).^ 

[13th February, 1913.] 

Mtihammaoan Luw^^Wagf’^Ittghl of Muhaminadar.s to worship in motques-^Suit by 
individual Muhaintnadans whose right ia in/ringed^Citfil Prcccdtcre Code U9081, 
order I, rule 8. 

Every Mahammaduo who has a tight to use a mosque for purposes of devo- 
ttOQ is entitled to exoroiee suoh right without biodrance and is oompelent to 
maintain a euit against anyone who interferes with its exercise, but if he brings 
bin suit in bis personal capacity and not on behalf of the whole Muhammadan 
community, the decision will be binding only as between the plaintiff and the 

• Second Appeal No. 405 of 1912 from a decree of U- %Y. Lyle, District Judge of 
Agra, dated the Gth of January, 1912, oonGrming a decree of Muhammad Amanul 
Haq, Additional Munsif of Agra, dated the 26th of February, 1911. 

(1) (1907) 6 0. L. J. 653. (3) (1912) 10 A. Ii. J. 390. 

(2) (1911) 17 O. L. J. 173. (4) F. A. No. 129 ot 1911. 
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deffiDdant and oasnot be takea advantage of by, or be binding on, the Maham- 
madan community in general Jawahra v. Akbar (1) and Dasondhavy. 

Muhammad Abu Nasar followed. 

[Rel; 66 I. 0. 90;] 

Tde facts of this oaso arc fully sei* forth in the judgment of the 
Court. 

Pandit Shiam Krishna Dar, for the appellants. 

Maulvi Ghulam Mujtaha and Munshi Muhammad Ishaq* for the 
respondents. 

GbIFFIN and Ghamieb, JJ. : — The plaintiffs in this case, who are 
Muhammadans, allege that in the. time of the Muhammadan kings a 
mosque and some houses were built in the town of Agra ; that from that 
time the Muhammadans have always worshipped in the mosque and the 
property has all along been waqf ; that some timo [198] before 1875 the 
Muiawalli of the property mortgaged it to some Hindus, but in a suit 
brought in the court of the Subordinate Judge in 1875 it was declared 
that the property was waqf and the Muhammadans continued bo worship 
in the mosque as before; that the plaintiffs had received information that 
the fffth defendant, when in charge of the mosque, transferred it to an 
ancestor of the defendants 1 — 4 who are Hindus ; that this mortgage was 
invalid and notwithstanding the mortgage the Muhammadans continued 
to use the mosque as beforot that defendants 1—4 instituted a suit against 
six Muhammadans in 1907 and obtained a decree, in execution of which 
they attempted to take possession of the property on the 20th of 
March, 1910, but the plaintiffs refused to deliver possession alleging 
themselves to be in possession of the property like other Muhammadans. 
The plaintiffs say that the cause of action accrued to them on the 20th of 
March, 1910, and they pray for a declaration that the property is waqf ; 
that it was int'^uded to be used as a place of worship by all Mubam' 
madans ; that it was not transferable, and that defendants 1 — 4 bad acqui' 
red no title bo the property. The defendants denied that the property 
was a mosque or that it had been used by the Muhammadans as such. 
They pleaded that the suit was barred by section 11 of the Code of Civil 
Procedure, and also limitation. They pleaded further that the right of 
the Muhammadans, if any, was barred by the long continued adverse 
possession on the part of the defendants and thoir predecessors. Both 
the courts below have come to the conclusion that the property now in 
suit is part of the propeity which was in suit in 1875 and that the defen- 
dants have failed bo prove adverse possession for more than twelve years. 
The District Judge says that the defendants may have been in possession 
of the property off and on, but they have not hold possession continuously 
for the requisite period. "Wo must accept those findings. There is nothing 
bo show that the Muhammadans who wore made defendants to the suit 
brought by the present defendants in 1907, were sued as representatives 
of the Muhammadan community or that the present plaintiff s in any way 
claim under them or are bound by the decision pronounced in that suit. 

The only question which admits of any doubt is whether the present 
suit is maintainable. We have been referred to a large [199] num- 
ber of decisions of this and other High Courts, and it is contended that 
such a suit as this cannot be maintained unless it is instituted under 
order 1, rule 8, of the Code of Civil Procedure, and tha t individual 

(1) (1884) 1. L. B. 7 All. 178. (2) (1911) I. L. B. 93 All. 660. 
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Muhammat^ans are nob enblbled bo reliefs snob as are olaimed in the 
present suit. There oan, we think, be no doubt that a suit of this nature 
might be brought on behalf of the Muhammadan community, and we 
think that it the defendants had raised the question in the court of 6rsb 
instance, the Mnnsif might well have said that in the exercise of his 
dUoretion he would not give a declaratory relief unless the plaint was 
amended and the suit was brought on behalf of the whole Muhammadan 
community. There has been a great deal of litigation about this property 
and it would have been well if the suit bad been so constituted as to put 
an end to all disputes once for all. It is difficult to see how the decision 
arrived at in the present case could be taken advantage of by, or be held 
binding on, the Muhammadan community in general. But it seems to us that 
on the authorities we arc bound to hold that the plaintiffs are entitled to 
maintain the suit. In the case of Jawahrci v. Ak'nir Husain (ll it was 
held by a Full Bench of five Judges that every Muhammadan who has a 
right to use a mosque for purposes of devotion is entitled to exercise such 
right without hindrance and is competent to maintain a suit against 
anyone who intefores with its exercise, irrespective of the provisions 
of sections 30 and 539 of the Code of Civil Procedure, 1882. In the 
present case the defendants interfered with the rights of the plaintiff 
and attempted to turn them out of the mosque. We are bound to follow 
the decision of the Full Bench, which has been followed in other cases, 
and we must, therefore, hold that the plaintiffs are entitled bo maintain 
this suit. There are other ca'es in this Court in which the Full Bench 
decision was followed, the latest ca^c being that of Dasondhaif v. 
Muh/immad Ahu l^asar (2). The relief claimed by the plaintiffs is perhaps 
a little wider than it should have been. But the defendants did not object 
to the form of relief claimed in the court of first instance, nor in the 
grounds of appeal to the lower appellate court did they contend that the 
suit should have been instituted under order 1, rule 8. The decision in this 
case will, as the District Judge has observed, be binding only aa between 
the [200] plaintiffs and the defendants. In these circumstances we do 
nob think it necessary to interfere with the decree. The appeal is 
dismissed with costs. 

Appeal dismissed. 


39 A. 200 (=11 A L. J. 236sl9 I. 0. 416 ) 

APPEDriATE CIVIL. 

Before Mr. Justice Sir Harry Qnffin and Mr. Justice Ghamier, 

Hadi Hasankhan (Plainti^) v. Pati bam (Defendant.)"^ 

[14th February. 191.3.] 

Act {Local) No. 11 oj 1931 (dgra Tenancy Act) ^ section chapter X — “Land 

liesuniption of rent-free grants — Orove-lani — Suit for resumption of grove-land not 
maintainable in Revenue Court. 

Held that grovo-land not being land held foe agriouUural purpo-^ea ” within 
the meaning of section 4 (2' of the Agra Tenancy Act, 1901, not “ land “ within 
the iTieaning of Cb.^ptor X of the Act, no suit willlie in a Revenue Court for 

• Second Appeal No. 113 of 1913 from a decree of F. 13 Taylor, District Judge of 
Bareilly, dated the 27th of February, 191‘2, roversinga decree of Abdul Hadi Khan, 
Assistant CoUcotor. First Glass, of Bareilly, dated the 4th of September. 1911. 

(1) (1884) I. D. R. 7 All. 178. (2) (1911) I. L. R. 33 All. 660. 
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reaaciption of a rant-freo gcant of grove-land. Sheo Mangal ▼. Sardar Singh 
(1) and Megh Singh v. Naear Fatma (2) referred to. 

[Fol. 24 I. 0. 98=12 A. L. J. 449 : 12 A D. J. 1080=25 I. C. 169 ; Ref. 24 I. 0. 81.] 

This wa*? asuib under seobions 150 and 16A of bhe Agra Tenancy Aob, 
1901, for rosutnpbion of a rent-free grant. The plaintiff alleged that bhe 
grant was made for the performance of a speoifio service in connection 
with the Soli, which he no longer required. The court of 6rsb instance 
(an Assistant Collector of the first class) decreed the claim. On appeal, 
however, this decision was reversed by the District Judge, on the ground 
that the land, being grove-land, was nob ‘ land held for agricultural 
purposes * within the meaning of section 4 (2) of bhe Tenancy Act, and was 
not ' land * within the meaning of the word as u'^ed in Chapter X of the 
Act. The suit was accordingly dismissed. The plaintiff appealed. 

The Hon’ble Dr. Tfij Bahadur Sapru and Maulvi Mohammad 
BahmatuVah, for the appellant. 

Munshi Oovind Prasad, for the respondent. 

Griffin and Chamier, JJ. : —This was a suit under sections 150 
and 164 of the Tenancy Act for resumption of a rent-free grant. The 
plaintiff alleged that the grant was made for the performance of a 
speoifio service in connection with the BoUi which he no longer required. 
The Assistant Collector decreed bhe claim, but on appeal his decision was 
reversed on the ground that the land, being groveland, was nob ‘ land 
held for agricultural purposes ’ within the [20 1] meaning of section 4 (2) 
of the Tenancy Act. and was nob ‘ land ’ within the meaning of the word 
as used in Chapter X of bhe Act. 

In the papers prepared at the settlement of 1833 and 1872 the land 
was recorded as held under a service grant, and during the current settle- 
ment it is recorded as a rent-free grant, and the wajib-ul-arz says that 
the land shall bo held subject bo the service to be rendered at the Holt. 


The District Judge has not recorded a definite finding that bhe land 
is held rent-free on account of the service, but on the evidence no other 
conclusion is possible. 

The plot however is a grove, apparently a mango grove, and has been 
recorded as such at all the three settlements. ‘Land’ is defined in the 
Tenancy Act as land let or held for agricultural purposes. The latest 
reported opinion of bhe Board of Bevenuo is that a grove is not land as 
defined in the Act — see Megh Singh v. Nazar F'atma (2), where a previous 
decision of bhe Board regarding a guava grove was considered and 
guished. In Sheo Mangal v. Sar^ar Singh (1) two Judges of this uonrtt 
doubted whether a grove was land within the meaning of the 
contained in the Act but bhe question was not definitely decided and. as 
far as we are aware, never has been decided by this Court. 

It is impossible to say whether bhe plot was a grove when bhe grant 
now in question was made ; but, assuming that it was not ^ 

has been a grove since 1836, and it must be presumed that i 0 cnh- 
were nob standing on the land at the time of the grant they were 
sequently planted with the consent of the proprietor. 

In our opinion land held as a grove, whether on payment of 
not, is not land held for agricultural purposes, and we 
reason for holding that the word ‘land’ is used in Chapter X of fine a 
otherwise than in bhe sense indicated by bhe definition. 


(1) (1009) 6 A. Ij. j. 749. 


(2) Select Deoieiona of 1911, No. 4. 
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In this view it must bo held that the suit was not maintainable under 
Chapter X of the Aot, nor would it avail the plaintiff if we were to treat 
the suit as one for ejeotment of a tenanb. for a rent-free grantee is not a 
tenant as defined in the Aot. 

[202] It appears to us that if the plaintiff has any remedy it is by 
way of a suit in a oivil court. The appeal is dismissed with costs. 

Appeal dismissed. 


1913 

FBfi 

APPBItLATB 

OlVlD. 

86 A. 200=11 
A. h, J 236 
slO L 0 616 


39 A. 502 (=19 1. C. M9=li A. L. J. 293). 

APPELLATE CIVIL. 


Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Banerji. 


Gobardhan Sahi AND ANOTHER {Defendants) v. Jadunath Rai and 
ANOTHER {Plaintive) and Nanhu Sahi and others {Defendants).^ 

[17bh February 1913.] 

Act No, 111 of 1877 (Indian Regi 9 traiioy\ Act), section VI {n)— Mortgage^ Agreemeyxt to 
relinguiah portion of principal and all interest— Acknowledgement ‘Regtstratton. 

Held that au agreement oxeouted by a motbgigea after tbe date of the mort- 
gage whereby he relinquished a certain part of the principal and all mtorest. 
past and future, on the mortgage in lieu of oerbam services rendered by the 
mortgagor to the mortgagee was a document which required registration to 
make it admissible in evidence, and it could not be sail to be an acknowledge- 
ment of payment witbin the meaning of the exception contained m section 17, 
clause (n), of the Indian Registration Act, 1877. ne.-^ -i 

rPol. 44 I. 0. 132=84 M. li. J. 79=7 L. W. 229=1918 M W. N. 262.3 


This was a suit for sale upon a mortgage, dated the ^Isfa of March 
1900. In answer to the suit pro tanto the defendants pleaded that after 
the mortgage had been executed the mortgagors rendered certain services 
to the mortgagee and that in consideration of those services a certain part 
of the principal and all interest up to date and all future interest were 
relinquished by the mortgagee. To prove this agreement a oerbam docu- 
ment was tendered i.n evidence. The document was unstamped and 
unregistered. The difficulty as to the stamp was got over by payment of 
the duty and penalty, but the lower appellate Court rejected the docu- 
menb as inadmissible for want of registration and decreed the claim in 
full. The defendants appealed to the High Court. 

The Hon’ble Pandit Moti Lai Nehru, for the appellants. 

The Hon'ble Dr. Sunder Lai and the Hon’blo Dr. Tej Bahadur 

Sapru, for the respondents. . 

Biohards, C. j. and BANERJI, J. — This appeal arises out of a suit 

brought to realize the amount of a mortgage, dated the 2lsb of March, 
1900, by the sale of the mortgaged property. The defendants pleaded that 
after the mortgage had been executed the mortgagors rendered certain ser- 
vices to the mortgagee, and that [203] in oonsidoration of those services 
a certain part of the principal and all interest up to date and all future in- 
terest were relinquished by the mortgagee. To prove this agreement a 
certain document was tendered in evidence. The dooumenb was un- 


stamped and unregistered. The difficulty of stamp has been got over by the 
payment of duty and penalty, but the question of registration remains. 

The court below held that the document required registration and 
therefore was inadmissible in evidence. Section 17 of Act No. Ill of 


•Second Appeal No. 480 of I9l2 from a decree of F. D. Simpaoa. Diatriot Judge of 
Gorakhpur, dated the I6th of January. 1012. coofirmiag a docteo of Jagat Narain, 
Subordinate Judge of Gorakhpur, dated the 13th of November, 1911. 


4 V— 140 
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1877 (which was the Begisbration 'Act in force at the time of the exeoa* 
tioD of the document in question), provides that certain documents must 
be registered. A later section provides that documents which require to 
be registered cannot be admitted in evidence unless they are registered. 
Amongst the documents requiting registration are all documents of a 
non-testamentary nature which purport or operate to create, declare, 
assign, limit or extinguish, whether in present or in future, any right, 
title or interest of a certain value bo or in immoveable property. There 
can be no doubt that prior bo the execution of the document in question 
the mortgagee had a right to realize from the property mortgaged, all 
principal, together with all interest then accrued or that might thereafter 

accrue due on foot of the mortgage. 

It is argued that the document in question comes within the excep- 
tion mentioned in clause (w) to section 17. That clause exempts from 
the necessity of registration any endorsement on a mortgage deedaoknow- 
ledging payment of the whole or any part of the morbgage money and 
also any other receipt for payment of money due under a mortgage when 
the receipt does not purport to extinguish the mortgage. In our opinion 
the document in question cannot be said to come within the exceptions 
mentioned in clause (n). The document is clearly an agreement to forego 
in part the plaintiffs* rights as against the mortgaged property in considera- 
tion of services rendered. It cannot in any sense be said to be a receipt 
for the payment of money not extinguishing the mortgage in whole or m 
part. It clearly does extinguish the mortgage to the extent of a consider- 
able portion of the principal and the whole of the interest. 

[204] Under these circumstances wo think that the deoislon of the 
court below was correct. We accordingly dismiss the appeal with costs. 

Appeal dismissed. 


85 A. 204 (= 11 A. L. J. 249=19 I. 0. 304). 

APPELLATE CIVIL. 

Before Mr. Justice Tudhall and Mr. Justice Muhammad Bafiq. 

Ram Chandra Naik Kalia [Decree-holder) v. Abdul Hakim 

AND ortiERS (Judgment-d'hiors)* 

[17bh February, 1913.] 

Civil Procedure Code (1908), order XXI, rule 16— 7?a:.-cuiion o/ dccree^Decree for moniV 
atuZ costs of Trfins/cr of the decree as io costs vicrelp. 

Held that a deoroo lor payuieot ot a sum o£ moaey and for oosts of the 
is oco and indiviaiblo and bbo deoroe-Uoldoc cannot tansfer tbo doo^Q .i ^a rao 
merely as it may be a dooteo for coits, rotiiaing tbe cigbt to oxeout© th© Q 
for tbe main sum awarded. 

[Ref. 08 I. C. 811; Rel; 2 Lab. L. J 1.] 

The facts of this case were as follows ; — 

One Musammat Najm-un-nissa obtained a decree for dower 
oosts against the heirs of her late husbaod Maulvi Farzand Ali. ^ 
heirs of Farzand Ali appealed bo the High Court and the decree ot the a » 
court was affirmed. The appellants were made liable to pay °° .-gg 
Musammat Najm-un-nissa incurred in the High Court. Najm-un-ni 
transferred the decree for oosts of both the courts to the present app^ll^ 

•First Appeal No. 239 of 1913 from adeot;o of W. R. G. Moir, District Judg® 
Mirzapuc. dated lb© 16th of April, 191?. 
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Bam Chandra Naik Kalia. The lattor pub in an applioabion for eEeoubion 
of the portion o( the deoroo transferred to him. The lower court held 
that tho transfer in favour of Bam Chandra Naik Kalia was valid, but that 
he was not entitled to put tho decree into execution, because, under 

order XXI, rule 16, the tiausEeree became a joint decree-holder with 

Musammat Najm*un-nissa and as such he could not take out execution in 30 A. 20 S =11 
respect of bis share of the decree. The application was accordingly dis* A. L. J. 249= 
missed. The decree-holder appealed bo the High Court. 1® 1* 

Babu Sital Prasad Qhosh (with him Babu Jogindro Nath Cha/u,dhri\ 
for the appellant, contended that the court below was wrong in law in 
holding that the appellant was a joint decree-holder with Musammat 
Najm-un-nissa. The decree was nob an indivisible decree but the two por- 
tions could be eeparated. Najm-un-nissa could have taken out execution 
of the decree for costs only and there was no bar to her transferee doing 
the same. The decree for costs had been passed personally against the 
heirs of Farzand AU and Najm-un-nissa could have asked for the execu- 
tion of that decree by arrest of [205] those persons while in respect of her 
decree for dower the assets of Farzand Ali in the hands of bis heirs were 
liable. If, therefore, Najm-un-nissa could have taken out execution 
separately for tho two portions of the decree in her favour, her transferee, 
who obtained no interest in the portion of the decree relating to dower 
could, without any legal bar, have certainly done so. 


Mr. Nthal Chandt for the respondents, submitted that order XXI, 
rule 16, contemplatei that the whole decree or the whole of the interest 
of the joint decree-holder could be transferred. But if it was held that a 
portion of a decree or a portion of the interest of a joint decree-holder 
could be legally transferred, even then, when execution was taken out, it 
could be so done in respect of the whole decree only and not of a portion. 
In the present case the decree was for a sum of money and it could nob be 
split up in such a way that a portion could be executed at one time and 
another portion at a different time. 

Babu Sital Prasad Qhosh, in reply, argued that a “ decree " in 
order XXI, rule 16, meant the decree that was transferred, which might be 
the whole or a part of it. By virtue of the transfer Bam Chandra Naik 
Kalia did not become a joint decroe-boldor. Fora joint decree-holder 
meant the holder of a decree who had an inbereat in every bib of that 
decree. In the present case the appellant had no interest at all in the 
decree for dower. The decree in which he had an interest be had execut- 
ed in full, so that there was no question of the decree being executed 
piecemeal. The principle upon which one joint decree-holder was not al- 
lowed to execute his share only of the decree was that the court bad to 
safeguard the interest of tbo other decree-holders. In this case the interest 
of no one had to bo safe-guarded. What the transferee could execute he 
did and the matter ended there. 

TUDBAiiL and Muhammad Eafiq, JJ.: — This appeal arises out of the 
following circumstances ; — Musammat Najm-un-nissa, the widow of one 
Maulvi Farzand Ali, brought a suit against the other heirs of her deceased 
husband bo recover a sum of Bs. 97,500 due to her as dower. She also 
asked for the costs of her suit. Tho District Judge decreed tho claim in her 
favour. The judgmeot ends as follows : — “I, therefore, decree the claim 
in full with costs and future interest [ 206 ] at 6 per cent, per annum, The 
decree will be executed against the assets of Maulvi Farzand Ali, and not 
against the personal property of the defendants”, This was also entered In 
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the decree. 7he defendants appealed to this court. But the appeal was 
dismissed with costs. There was no order in the decree of this Court as to 
the realization of the costs of this Court from the assets of the deceased. 
Musammat Najtn-un-nis?a has transferred to the present appellant her 
right to 'recover costs as against her judgment-debtors. The present 
appellant applied to the District Judge for execution of so much of the 
decree as related to costs. Objection was takeoi first of all as to the right 
of the appellant as transferee of a part of the decree to put a portion of the 
decree into execution! and next it was also objected that the costs could 
only be recovered from the assets of the deceased Farzand Ali. The 
lower court has held on a construction of the decrees that the costs incurr- 
ed by the plaintiff in the High Court are recoverable from the persons and 
other property of the defendants; that the costs incurred in the court of 
first instance are only recoverable from the assets of the deoeasedi and 
thirdly, that the appellant was not in law entitled to apply as a transferee 
of a part of the decree for execution of that portion only. The transferee 
has come here on appeal, and it is urged that the District Judge has mis- 
construed the decree and that he has erred in law in holding that the 
appellant as a transferee of a part of the decree could not put that portion 
of the deorep into execution. In so far as the construction of the decree is 
concerned, in our opinion the District Judge is perfectly correct. As regards 
the second point, assuming that there is nothing in law to prevent tbe 
transfer of a portion of the decree, and assuming that tbe tiansferee can 
apply for tbo execution of the whole decree, in the present case tbe trans- 
feree is not entitled to apply for execution of a part of the decree, as tbe 
original decree-holder herself could not have done so. The decree appears 
to us to be one and indivisible, for recovery of the dower plus the costs 
incurred in the suit. Wo do not think that the bare fact of a portion of 
the sum decreed being recoverable only from the assets of the deceased 
makes the decree one which could be divided into two separate decrees 
with regard to which tbo decree-holder will be entitled to execute sepa- 
rately. Buie 16 of order XXI lays down distinctly that in oases of 
[207] transfer the decree can be executed in the same manner and sub- 
jeot to the samo condition as if the application were made by such decree- 
holder. In our opinion the application was properly disallowed and we 
dismiss the appeal with costs. 

Appeal dismissed. 


35 1. 207 (=18 1. 0. 726^11 A. L. J 2i4). 

APPELLATE CIVIE. 

Before Sir 'Hcnrif Hichards^ Knight» Chief Justicct and Mr. Justia Banerji- 
Dalip Singu and others {Defendants) v. Kundan Dad and 

OTHERS {Plaintiffs) AND BaKHTAWAR SINGH AND OTHERS 

{Defendants).^ 

[18th February, 1913.] 

Hindu Law— Joint Hindu famihj — Power of father to the family 
no power to revive a time-barred debt. 

Held that tbo father and manager of a joint Hindu family cannot l®Sal^ ^ 
vive a time-barred debt and bind tbo family property t o Beoute itfl repaym 

• First Appeal No- 41G ol 19U from a decree of Kanhaiya Dal, Second Additioual 
Judge of Meerut, dated tbe 3rd of July, 1911. 
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Chandra Deo Singh v. Mala Prasad (1) and Iniar Singh v. Sarju Singh (2) 

followed. 

CRef. 79 I. O. 1002 : over. 80 I. C. 681=22 A. t.. J. 601 iP. B.)] 

This was a suit for sale on a mortgage bond, dated tbo 9tb ot Feb- 
ruary, 1891, executed by Dorab Singh, father of the defendants appellants. 
The mortgagee was one Sham Lai, the predecessor in title of the plaintiffs 
respondents. The mortgage was made for Rs. 33,500, Tbo consideration 
for the bond was Bs. 5,000, alleged to have been due on account at tbo 
date of the mortgage, plus Rs. 6,500 calculated as interest in advance, and 
a balance of Rs. 92,000 paid in cash. This principal amount was made 
payable by instalments extending over 16 years ; no further interest was 
to be charged except in case of default in payment of instalments. The 
Rs. 5,000 due on account had been advanced more than 20 years before 
the date of mortgage. The court of 6rsb instance gave a decree for the full 
amount. The defendants appealed, in regard to the item of Rs. 5,000, the 
claim for which was alleged to have been long time-barred. 

Dr. Satish Chandra Banerji (The Hon’ble Dr. Tcj Bahadur Saprii 

with him), for the appellants : — 

The question is whether a Hindu father could revive a time-barred 
debt. He could not mortgage ancestral property for such debts : Indar 
Singh v. Sarju Singh (2). A time-barred debt could not be acknowledged 
under the Statute of Limitations. A Hindu father could only alienate pro- 
perty for legal necessity : ordinarily speaking, [208] be could not borrow 
to add to family property. Tbo moitgagee bad to prove that the debt in- 
curred was for family necessity and if the debt was time- barred, it could 
not be enforced against the family. Revival of a debt was not a family 
necessity and it was not permissible for a father or manager to revive euoh 
debts. There was a difference between reviving a debt and acknowledging 
a debt ; Oopal Narain Mozoomdar v. Muddomutty Guplec (3), Chinnaya 
Nayudu V- Ourunatham Chttii (4) and Dinkar v. Appaji (5). Tho lower 
court had relied on Narayanasami Cheiti v. Samidas Mudali (6), but an 
obligation to pay the debt did not help the plaintiff ; be bad to show that 
the debt was one which could be enforced. . 

The Hon’ble Dr. Sundar LaU (Pandit Rama Kant Malaviya with 
him), for the respondents : — 

The question is was the transaction to tbo advantage of the family. 
Money was advanced at an exceptionally low rate of interest. He could 
not get such easy terms if be bad not revived the time-barred debt. The 
revival of the debt was therefore a family necessity. The debt was one 
which was enforceable against the father. It was an antecedent debt and 
as such the question of legal neoeseity does not arise. A son’s liability to 
pay his father’s debt is a pious obligation and is independent of tho rule 
of limitation. The principle on which he has been made liable is entirely 
different — the idea being that ho would suffer for the debts elsewhere if 
he did not discharge them in this world. 

Richards, C. J., and Banerji, J. This appeal arises out of a suit 
brought on foot of a mortgage, dated the 9bh of February, 1891. The 
mortgage was admittedly made by the father of a joint Hindu family. The 
consideration for the mortgage was a sum of Rs. 5,000 alleged to bo due 
on account at the date of the mortgago, a sum oE Rs. 6,500 representing 

(1) (1909) I. li. R. 31 All. 176. (4) (1882) I. D. R. 5 Mad.^lGO * 

(2) (1911) 0 A. Ii. J. 1099. (5) (1894) I. L. R. 20 Bom. 165 

(3) (1874) 14 B. Ij. B. 21. (6) (1883) I. L. R. 6 Mad. 293. ‘ 
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interest oaloulated in advance, and Bs. 22,000 cash advanced to enable the 
mortgagor to purchase certain immovable property, The principal amount 
was made repayable by instalments extenoing over sixteen years. The 
court below has given a decree for Rs. 27,926-1-0. 

[2093 The question which has been urged before us in the present 
appeal is that the sum of Bs. 5,000, assuming it ever to have been a debt at 
all, was at the time of the execution of the mortgage time-barred, and thatj 
therefore, it was not permissible for the mortgagor, as the father and 
manager of the joint Hindu family, to revive a time-barred debt and to 
create a mortgage for suoh time-barred debt on the family property. A 
ground was no doubt taken in the memorandum of appeal that on the 
evidence the Court should not have held that there was any debt at all. 
In our opinion wo ought to have no hesitation in accepting the hading of 
the court below that the debt was an honest debt, but that it was time- 
barred at the time of the execution of the mortgage. 

The case resolves itself then into a question of law, namely, whether 
or not the father of a joint Hindu family can legally revive a time-barred 
debt and bind the family property to secure its repayment. Having regard 
to the decision of the majority of the Full Bench in the ease of GhctndT<i 
Deo ^liingh v. Mata Prasad (i) it seems to us that we must find. the existence 
of family necessity before we can hold the family propjrty bound. It is very 
difficult to say that there would ever be'any necessity for the father or 
manager of the family to revive a time barred debt. Prima faoie And 
looked at from a worldly point of view it is very much against the interest 
of the family to revive suoh a debt. The very question was decided by a 
Bench of this Court in the case of Indar Singh v. Sarja Singh (2). It has 
been contended before us that we ought to hold, under the oiroumstanoes 
of the present case, that it was in the interest of the family that the time- 
barred debt should bo revived, lb is urged that the money was advanced 
upon very oasy berms, and that, therefore we should bold that the money 
could nob have been obtained except on the condition of reviving the debt. 
In our opinion there is no sufficient evidence on the record to show that it 
was for the benefit of the family that the time-barred debt of Bs. 6,000 
should be revived. 

lb has also been contended that the father, even if be could not bind 
his sons, could bind himself, and that, therefore the payments which he 
made should be considered as payments made in respect of his interest m 
the property. We do nob consider that this [210] argument is sound. In 
our opinion the payments which were made must be attributed to payments 
made upon foot of the mortgage to the extent for which it was a good and 
valid mortgage, that is to say, to the extent of the family neoesstiy proved. 
There is nothing to show that the payments were made by the father out 
of separate funds. 

Under those circumstances we would have been quite prepared to 
have excluded the sum of Rs. 5,000 from the mortgage and deal^ with the 
mortgage as if it had boon mado for an advance of Bs. 22,000 and no more. 
If wo did this, however, we certainly should give the mortgagee interest 
upon Bs. 22,000, or so much thereof as for the time being remained unpaid, 
at a reasonable rate. We think under the oiroumstanoes that nine p0*’ 
cent per annum would not be an excessive rate of interest. In the mort- 
gage deed itself it was agreed that interest at that rate should be paid on 

(1) 11909) 1. L. B. 31 All. 176. (*i) (1911) 8 A. D. J. 1099. 
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OTerdue insfcalmenfcs. We find, however, that if we were to treat the 4 Qi« 
mortgage as a mortgage for Rs. 22.000 only and calculated interest at the Pas *8 

rate of nine per cent, (allowing the mortgagors credit for any sums where 

the instalments which were paid wore more than suffioionb to keep down 
interest) the amount due on such calculation would admittedly exceed the 
amount of the decree of the court below. Under these circumstances we 86A 207=18 
see no reason whatever for interfering with the deoroo of the court below k C. 726»11 
and we accordingly dismiss the appeal with costs. The decree will carry *!• ***• 
future interest at the rate of six per cent, per annum from the date of the 
decree of the court below. To this extent we allow the respondent’s 
ODjeotion. We extend the time for payment for six months from this date. 

Appeal dismissed. 


h. J. 111=1913 w. w N. £00=13 M L T. 488 = 
11 A. L. J. 494=17 G. L. J. 9oS = 19 Bom. L. R. S02=17 0. W. N. 853=40 1. A. 103) 

[21 IJ PRIVY COUNCIL. 


Skinner (Plaintiff) v. Nadnihal Singh and another (Defendants) 

AND 10 OTHER APPEALS, 11 APPEvVLS CONSOLIDATED.* 

[On appeal from the High Gonrt of Judicatnre at Allahabad.] 

[4th and 5th February and 4th March, 1913.] 

Will-^Oousiructi(nk of u'iil — RuU of justice, equity au/Z yood conscience — Devise to 
eldest Son and hta lawful male children according to law of inheritance— -Mortaaoe^: 

madehv testator as full owner and mortgages made by son with an estate for life 
only—Rtghis of mortgagees — Alternative case set upon ap 2 )cal — Costs. ^ 

T- S., a domioilrd re^^ideot of fcbo North- Wostcru Provinoes of India, died on 
the 9th of November, 18C4. leaving a will, dated the 22nd of Qoboher. 1864 fand 
therefore before the Indian Succession Act (X of 1866' came into force] whereby 
ho made provision that certain villages, houses and o her property should ‘‘at 
my demise descend to my eldest son T. E. S. and to his lawful i.ile children 

according to the law of loheritmce, and in the event of my eldest son T D 8 

dying without Uwful male obildren. to my female children, or in the even^h of 
their death to the female children born in wedlock of my sons in succession- 

hia property to the extent of Ra 50.000 with 
interest, and his son T H 8 , after he suooeoded to the properbv further 

g^god lb in 18fi7 , 18G9 and 1872, and in execation o< docrcea obtiinod arra* 

him those mortgages the property was sold and hia inloresb thor^iu wS 

claim for redemption. On his appe.il p.irb of the appelliufs uvsewas fchff fb 

High Courbf instead of dismissing tho suits should havn vdn ' t 

Sion oocd,tio=al upon p.y.nont of tho debu binding ^lCo otV ^oUho t^"^^^^^^^^^ 

and during the bearing it w.is conceded by oouu^sel thaf ^r. f\,o tbet stator, 

the will tho appellant was only a life-tenant of the property. Q^^^t-ruotion of 

Held tbat the regulation of tie succession uodor tho will w\q tn t.o 
by the rule of “ ju,t.oe. erj uty und Rood contoioaoe ^ hu U.o^o“ 

be read in its entirety and togothor. and that so read there w .s in ,t\oTn. . ^ 
that his son T. B 9. should have an absolute ownership tho t^L an. • 
to regulate the succession after tho cloitU of T li S and sottlo ihn^m i 
subsequent enjoyment of the yroperby. and such -lebailod ‘ roaul Uio “ ‘V® 

>’'-0 ■' '"• .-c'xV“trbo"'ro.oTy'^. 


• Present Lord SHAW, Loud Woulton. SiB JOHN Edge and Mr. Ameeb ALi 
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TIeldt therefor®, that the rights under mortgages granted by T. B. ®: J®**®* ** 
his death, and that the appellant, as the next male heir, was entitted to the 
enioyment of the estate for life free from any rights so acquired. The case, 
however, was very different with regard to the rights acquired under motcgagei 
[212] grantoi by the testator himself. Even if T. B. 8. renewed suoh mortgages, 
the right of the mortgagees would not be prejudiced thereby, the renewal of a 
mortgage by a person with a limited interest in the estate not oper^ing as o dis- 
charge of debti oHeobually secured upon the radical right. The appellant 
acootdingW was nob entitled to possession until full satisfaction had been maw 
of the tight-5 of all mortgageas and their successors under 6^^*^ 

by the testator. The appeals were allowed and the suits remitted to tne juign 

Court on that footing. 

The allerna'ive oaso sot up by the appellant on appeU was only 

their tiord'ihipa to be the groued of judgment, because it ®®®®^.f ® n^rtiea 
way to oonsbruot the material for a ju^t decision of the true rights P .... 

ooncerned, which would be best for the interests of all, and prevent further 

[Fol: 2 Tt'.'c. 876; Ref 8 Pat. D. J. 199=45 I. 0 7 «: 7 Conattuotion ol 

I G 702=15 L. W. 72=19-22 M. W N. 42=42 M. D. J. 98—30 M. T. 204. K • 
7*4 I C. 793=32 G. Ij J- 356=50 Gal. 232; Fol. 80 I. G- 1041—45 All. 59 — Alte 

native ease sot up in appeal.] - _ .i,,;!,* 

Eleven oonsolidabed appaals 95 and 97 ^ 106 of ^ 

mentis and deotaes (Snd Maroh 1909) of bhe High Courb ^ 5«3ioabur0 at 
Allahabad, which reversed judgmeubs and decrees (26bh Maroh 19 

the Subotdinaba Judge of Maerub. raoover 

The suits whiob gave rise to these appeals were brought to recover 

possession with mesne profits of certain villages in tba district of Buhtn^- 

shahr in the United Provinoes, most of which by the Govern 

mont of India as a reward for good service to one Thomas Skinner, an 

of which formed part of his estate on his death. 

He died in November, 1864, leaving a will, dated the 22nd 9“^ 
her 1864. by which, together with other property, all the above-mentionea 
vm’agos wer J beciueathed " to my eldest son Thomas Brown Skinner and 
feo bU lawful male children according to bhe law of mhentanoe, a 
t^ evenTotmy eldosb^onThorniS Brown Skinner dying without lawfu 
male children the above-mentioned property shall descend to my 
male heir. 

The material clauses of the will are set out 
of their Lordships of the Tudioial Committee. 

Thomas Brown Skinner died on bhe 3rd 
lawful male children, and was succeeded by the 
Skinner, the second son of the testator. 

Thomas Skinner (the testator) bad on the x=>u and 

mortgaged the villages in dispute to the firm of Seth Ijakhmi i. «!, the 

I^ath GSvind Das as security for a loan of Rs. 50.000. with interest at the 
rate of one rupee per cent, per mensem. The mottgapr un er 

off tho amount of the loan with [213] interest at the mortgagees 

1863. and suipulabed that if he failed to do so. be would put ‘be 
in poAsosaion in order that they might be able to reeb^e the amou ‘ “ 3 

the mortgage themselves. He died, however, without having redee 

0°rS:o^'’dcath of Thomas Skinner the Court =Sn 

of his 0--tato, and in 18S7 made over possession of it to Th°®as 
Skinner, who was entered in the revenue registers as the Propr'^ j. 

villages. Thomas Brown Skinner put the Seths in J Novem- 

la-ed property under the deed of 1863, on which, on the lObh ot Wove 

her 18G7, there wa^ due the sum of Es. 43,294, and under a mo g 


in full in the judgment 

of July, 1900. without 
appellant Kiohard Boss 

1st of September, 1863. 
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data he borrowed a further sum from thorn on the seourity of the 

me villages. Subsequently he took other loans on the same seouritv 

from the same mortgagees under deeds of the 9bh of October, I860 -nd 

e 7th February, 1872. Part of the latter sums borrowed were to dis- 
oharge debts of his father. 

dispute was sold in execution of decrees obtained 
oniu Brown Skinner, his equity of redemption being sold on 211=19 

theSOth of Dacember. 1872, in the following villages under a decree i *1* 
^tained by Durga Prasad and Sri Ram, dated the 28th of August. 1871 • -ibm i 

by Durga Prasad; Neknampur, Saonli. Raja Rampur R SOoLYs M 
uolai Bajpur, and Kishanpur, purchased by Seth Lachman Das and under “b- T. 488=11 

redampt'on was, on the 20th of February. « S'- /• 

Singh IndKistSgh.^"''''*'’’'’^^ P“>^°based by Lai 

, ® “btained by Gorakh Ram and Gauri Dat, dated the 19th ®- 888= 

of September. 1871. the equity of redemption of Thomas Brown Skinner A- «9. 

September. 1872. and in Salehpu^ 

on the 20th of December. 1872. both purchased by Seth Lachman Das!^ 

of a decree of Jauhari Mai and Ram Prasad, and of the 

20tirnf°T)^°'^“K^ of redemption was on the 

Seth La?hr”“ T?'’ ^^A T-** Sunperha, purchased by 

nu. chac„d ?? fV, U '.7’"®’' biswas and 5 biswas) 

AH an^P t aecree-holders : and in execution of a decree of Waris 
Ah and Pitambar. the decree of [2141 Gorakh Ram and Gauri Dat, and 

the vHWn ®“^ ^®?? redemption in 

tne village of Ghori Bachera was sold on the 20th of December. 1872. and 

purchased by Sefch Ijaobman Uas. 

auction- purchasers abovemenfeioned were the defendants in 

iQAK brought on various dates between the 25bh of August 

/n appellant Richard Ross Skilner! 

in which he alleged his title under the will ol Thomas Skinner, and claim- 

Po^^ession of the villages comprised in the vari- 
n«7 ^ mecuQ profits on the ground that Thomas Brown Skinner 

only had under the will a life-interest in the villages, and consequently the 
auction-purchasers had by the sales acquired only the righb^ title and 
interest of the judgment-debtor, namely an^estate for his life. 

The several defendants in the suits set out their resnective f)if7«c 
Se“’“ ud“ entitled to the lands respectively Sr the morl! 

InlhZiuL r admit, took 

dS ob?^ner'ir "be will until p’^’obata of B h“n 

Brnwn C,t“ • I" furtber pleaded that the possession of Thomas 

Wff • andfhaTfh«°nl°^ claiming under him was adverse to the plain- 

T^mac ‘ c, estopped by his conduct from denying that 

Thomas Brown Skinner was the absolute owner of the villages - and that 

in any case the plaintiff was not entitled to the relief he sought ’ ^ 

fa,- 1 • ”®’'® ’■®''®‘^' °° the Subordinate Judge, so far as is ma 

t^e 09 O Skinner did make the will, dafed 

Court ® previous decision of the High 

^ourt in 1904 in the ease of Skinner v. Duma Parsad (1), Thomas Broi„ 

Sk^took o„jy a life estate and no^ an absolute estate in th“ property" 

(1) (1904) T. Ii. B. 31 All. 339. 
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tihati tihe taking out of probate was not neoassary; that Thomas Skinner 
had encumbered the property by the mortgage of 1863; that Thomas 
Brown Skinner created the fresh encumbrances mentioned; but that they 
did not operate as a discharge of the mortgage bond executed by Thomas 
Skinner [213] in 1863 ; that all the defendants were in possession as the 
representatives of the original auction purchasers, who had acquired merely 
as R. 21 1=119 the equity of redemption of Thomas Brown Skinner, and were not 
I. C. 237=25 entitled to be reimbursed ; and that no question of adverse possession 
M w III result ho gave decrees for possession to the plamtiff with 

N 800=13 M. mesne profits. 

L. T. 483=11 Appeals by the defendants were preferred and the High Court (Sir 
A L. J. John StanleUt C. J. and Banerji, J.) reversed the decisions of the Subordi- 
=1^ Bom^L Judge and disnaissed the suits. 

F. 302=17 o! 1“ appeal 95 the High Court took the findings of the Subordinate 

W. N. 833-=' Judge on the questions involved in the will and as to the nature of the 
40 I. A 103. estate taken by Thomas Brown Skinner to be oorreob, but allowed the 

appeal on the ground that the mortgage of 1863 entitled the mortgagees 
to retain possession of the property as securitv for the amount due upon 
it, and therefore, without redeeming it, the plaintiff was not entitled to 
dispossess the mortgagees or their representives. As no specific claim for 
redemption had bean advanced, the High Court refused to direct an ac- 
count of the rents and profits and dismissal the suits. 

The material portion of the judgment was as follows : — 

*' It wa9 ooDteadod oq behalf of the dofeudants in the Court belovv (bat the plain* 
tifi is not entitled to recover possession of the property in suit unless he first redeem 
the mortgage made in favour of the Seths on the let of September, 1863. This oon- 
toctioo was overruled by the learned Subordinate Judge on the ground that the afore- 
said mortgage was only a simple hypotheoatiOQ and did not give to the mortgagees 
the right to obtain possession, ‘or prevent the rightful owner frem getting possession 
of the property as owner without immediately discharging that mortgage debt.’ I® 
this view the learned Subordinate Judge was in out opinion in error. As we pave 
pointed out above, the mortgage of 18^3 nrovidod that in default of payment of princi- 
pal and intere^^t according to the stipulation contained in the raorb^age-deed, the mot^ 
gagoc would put the mortgagees into possession of the mortgaged ptopsrtv. Altbongh 
the mortgagees did not take possession at the time, there ovn be no doubt that when 
tUo subsequent mortgage of the lOth of November. 1967. was executed possession was 
surrondored to the mortgagees in accordance with the stipulation contained m the 
earlier document. Tho mortgagees or their representatives are admittedly in 
of the mortgaged property, and their possession raus'-. bo treated, wo think, as 

to iho stipulation contained in tho mortgage of 1863, whiob gave them aright to 

possession. The mortgage of 1867 did not supersede and extinguish m fofo the mort- 
gage of 1863. On the contrary, that mortgage must bo regarded, we think, as a 8^ 
sisting mortgage and as suoh entitling the raortgageoa to retain possession as 
any person olaiming title through C2163 the original mortgagor as security for t 
amount dae upon that mortgage. In this view, until the mortgage of 1863 has 
redeemed, the plalnliQ is in no event, whatever bo his title, entitled to dispossess 
mortgagee.^ or their reprosentitives. Whether Kunwar Naunihal Singh 

itlod to remain in possession, or whether the Seths are also so enbit^ed. 


m 


»aa 

possession so long aa « 


solely entitled 

can be no doubt that one of them has the right to remain 
mortgage of 1963 is subsisting. 

‘‘Therefore until tho plaintiff redeems tho said mortgage, he is not entitled io 
obtain pos.session of the property in question. In this suit there is oo claim 
redemption Had such a claim been put forward, it would have been 
t ike an account of the rents and profits for tho purpose of determining whemet y 
and what amount ia due upon the said mortgage. But, as we have said above. 
suoU claim was advanced, and we do not think the plaintiff is entitled in this 
ask that an account be taken from the defendants and a decree bo made for rede P" 
tion (See Mariniutlu v. De Sopaa (1).“ 


(1) 11891) L.-R,, A, 0. 69. 
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Appeal 95 of 1911 rotated to the villages of Neknampur, Salehpur, 

Suuperha, Gangola and Ghori Baohera purohasod by Seth Laobman Das. 

Appeals 98 (relating to the village of Hirdeypur, purchased by Durga 
Prasad and Sri Kam in execution of their own decree), 99 (relating to the 
village of Kishanpur purchased by Seth Laohinau Das in execution of 
Durga Prasad's decree and sold by him to the present respondents), 100 
(relating to the village of Saonli), 101 (relating to the village of Dolai 33 A. 211=19 
Hajpur), 102 (relating to the village of Raja Rampur), 103 (relating to the A' ^7^?? 
village of Mandpa). 105 (relating to the village of Mabhrapur), and 106 “1913 M.ff, 
(relating to the village of Gangapur) were hold to be governed by the N. 300=13 mI 
same considerations as appeal 95. aud they wore also allowed and the T. 438=11 
plaintitl’s suits dismissed. A. L. J. 494s 

T , ^ 17C.L.J865 

in appeals 97 (relating to a 15 biswa share in the village of Ainobar), =1S Bom. U 

and 104 (relating to a 5 biswa share in the village of Ainchar) the defen- 302=17 0. 
dants were held by the High Court entitle 1 to retain possession until the 
mortgage redeemed by them had been discharged, notwithstanding their 
right to possession was referable to the purchase at auction sale of the 
right, title and interest of Thomas Brown Skinner, the tenant for life. In 
those also, therefore, the plaintiff’s suits were dismissed. 

On these appeals — 


Dc GruythcTt K. G. and G. G. O’Gortnant for the appellants, relied 
on the judgment of the Subordinate Judge on all matters [217J connected 
with the will of Thomas Skinner, and it was contended that Thomas Brown 
Skinner had only a life-interest in the property ; and that consequently 
the auction purchasers of property sold under mortgages made by him 
acquired merely his right, title and interest, which ceased at 'his death. 
The mortgages executed by Thomas Brown Skinner in favour of the 
predecessors in title of the respondents bound only his own interests, 
and, it was submitted, operated as a discharge of any previous mortgage 
executed by Thomas Skinner. Seth Lnobman Das, therefore, was not 
entitled to possession as against the appellant ; but even if he were so 
entitled, purchasers from him, and persons who subsequently redeemed 
specific villages from him, had no such right bo possession. As to Durga 
Prasad, all questions relating bo him were res judicata. It was contended 
accordingly that the appellant was entitled to an absolute estate in the 
properties in suit and that the High Court had been wrong in not affirm- 
ing the decrees for proprietary posseasion given to the appellant by the 
Subordinate Judge. In any event the High Court should not have dismisi- 
sed the suits, but should have passed decrees tor possession conditional 
upon payment of the debts binding on the estate of Thomas Skinner. If 
their Lordships were against the claim of the appellant to proprietary 
possession, that might be done now. 

Sir Earle Eichards K. G. and K^ntvorthy Browtti for the respondents 
in appeals 95, 99, 100 and 102, contended that under clause 4 of the will 
Thomas Brown Skinner took an absolute estate. The words of the will 
to him and to his lawful mala children according to the law of 
inheritance, ’’ would have given him under section 84 of the Succession 
Act (X of 1865 ) an estate in fee, that is, the whole estate of the testator, 
in the property. That section introduced the English law, see illustration 
(a) to that section. The Succession Act, however, did not apply because the 
will was made, and the testator died, in 1864 ; see section 331 of the Act. 
But the law as it existed in India before the Succession Aot would on the 
true oonstruotioD of those words have given him an absolute estate. The 
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oase should be decided by the rule of justice, equity and good conscience. 
Reference was made to Barlow v. Orde (1). [218] if the construction of 
the will in the case of Skinner v. Durgi Prasad (,2) followed by the Sub- 
ordinate Judge is held to be the correct one, namely, that Thomas Brown 
Skinner took only an estate for life, then on the same construction thO 
appellant has only a life estate also. The High Court, it was submitted, 
had put a reasonable construction on the will. There was no offer made 
in the pleadings or in the lower courts to pay off the amounts due on the 
mortgages. The mortgage of 1863 did not become discharged or extin- 
guished on the execution of the mortgages subsequently made by Thomas 
Brown Skinner : the intention was not to do that : Gokal Da^ Qopal Das 
V, Puranmal Prom Sukh Das (3) was referred to. The appellant had no 
right or title to any of the lauds in dispute in these appeals, as on the 
right construction of the will — that Thomas Brown Skinner had an 
absolute estate — the appellant bad no interest under it. Thomas Brown 
Skinner was always treatod by the appellant, and by every one as being in 
possession as absolute owner. At any rate, if the appellant is held entitled 
to succeed in these suits, it should be subject to his paying off the mort- 
gages due on the property in suit. Reference was made to Murugaser . 
Marimuttu v. De Soysa (4), a somewhat similar case to the present. If 
the cases are sent baek the Nawab of Rampur should be joined as a party. 

W, A. Baikes for the respndents in appeal 101 contended that the 
appellant had not proved his title under the will, so as to enable him to 
maintain the suit. After the sale of the 20th of December, 1872, Seth 
Laohman Das and after him the respondent became absolute owners of 
the property. On the proper construction of the will Thomas Brown 
Skinner became absolute owner of the property, and could in any case 
bind it as against the revcT>ioners. The suit, moreover, was barred by limi- 
tation. This respondent was a mortgagee of Thomas Skinner, and under a 
usufructuary mortgage he had been in possession for more than 60 years, 
and bis possession bod been adverse from 1832. He purchased the equity 
of redemption of the village of Dolai Rajpur, the subject of this appeal. 
Reference was made to Maladin Kasodhan v. Kazim Husain (6). The 
clauses of the will should [219] be read subject to any claim of adverse 
possession. In any oase the appellant could not succeed during the exist- 
ence of the mortgage of 1863.'’ 

B. Dube for the respondents in appeals 97, 103, 104 and 106 contended 
with respect to 97 and 104 that the appellant had not proved his title ; 
that he had never offered to redeem the property ; and that in any case be 
was liable to discharge the incumbrances created by Thomas Skinner and 
Thomas Brown Skinnoi before recovering the villages in suit ; and, as to 
all the appeals, that the High Court was right, 

J. M. Parikh and J. R. Boy for the respondents in appeals 98 and 
105 contended that on the proper construction of the will Thomas Brown 
Skinner took an absolute estate in the property in suit; and that the appel- 
lant was nob in any event entitled to recover possession of the property 
until be redeemed the mortgage of 1863. 

De Gruythert K> C., in reply distinguished the oase of Murugasej" 
Marimuttu v. De Soysa (4) cited by Sir Earle Bichards, K. C. If thei r 

(1) (1870) 5 B. L. R. I (9) : 13 Moo I. 11 I A. 126. 

A. 277 (307) : li. R. 8 P. O. 161 (187). (4) (1891) L. R. A. 0. 69 (76). 

(2) (1904) I. D. B. 31 All 239. (5) (1891) I. L. R. All. 433. 

(3) (1891) 1. £i. B. 10 0 ^\. 1036 : Ij. R. 
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Lordships were of opinion on the consferuofcion of tbo will that Thomas 
^rown Skinner took only a life estate under it, he would concede that 
the appollanb took under the will no greater interest than that, and would 
ask to be allowed to redeem the incumbrances created by Thomas Skinner 
the testator: reference was made to the Civil Procedure Code, 1882 

fAtneer Ali and Woodroffej, page 683, where all the cases are collected 
relating to granting relief. 36 A. 211=19 

U March Uk The judgment of their Lordships was delivered m 

by Lord Shaw : - 1 w! 

tu consolidated appeals from eleven judgments and decrees of N. 600=13 M.* 

^e High Court of Judicature for the Norbh-Wesborn Provinces. Allahabad *88=^ 

The suibs were for ojeobmonb and were brought by the present appellant 
Richard Ross Skinner. The Subordinate Judge of Meerut passed ejectment =is Bora if 
decrees and the appellant was granted absolute proprietary possession, with R. 602=17 C. 
mense profits, of certain villages situated in the district of Bulandshahr in 8S3= 

the United Provinces. These judgments and decrees of the Subordinate 
Judge were reversed by the High Court. 

[ 2 ^ 0 ] In'tiha prooeodings before the Subordinate Judge many issues 
W 6 r 0 t&kdD ftud QUdStiiODS invdstigAtoJ and disousssd. 

With the exception of those to be hereafter referred bo, it is unneces- 
sary to enter upon these questions. For, as the result of the di'^cussion 
before the Board, the appellant made a concession, which was (whatever 
may have been the nature of the other discussions before the Courts below) 
no part of his original pleadings or case. In the plaint ho prayed " that a 
decree for full proprietary possession of the entire villages ... be 
granted to the plaintitf. He further prayed for mesne profits and for costs 
of the suit, with interest upon these mesne profits up to the date of 
realization. It is true that the plaint also concluded “ that any further 
relief which may bo considered desirable and necessary be granted bo the 
plaintiff,’ but, in their Lordships’ opinion, this conclusion was treated by 
the plaintiff himself throughout the proceedings as merely ancillary to or 
consequential upon the radical demand ho made for *' full propriotarv 
possession. The case in' the Courts of India Nvas throughout conducted 
upon the footing that he was entitled to this proprietary possession in a 
full and unconditional sense, that is bo say, that any mortgages or duly 
oonsbitubed burdens granted even by Thomas Skinner over the pronerDies 

ticatod as wholly unavailing against him. Under the decree 

recogQinod. His position, in short, was that 
the whole of these burdens and mortgages might be ignored. 

an thooaso for the appellant to this Board was drawn 

“ submitted, which is contained in the seventh 

f event the High Court 

o Judicature. Allahabad, should not have dismissed the suits, but »hould 

deWs'LT'.q conditional upon the payment of the 

debts binding on the estate of Thomas Skinner.” 

nr f, ‘*^'5 case was never either openly 

or fully set up by the appellant before the Indian Courts, and that grea^ 

embarrassrnent to the learned Judges therein, and great delay and Joss 

reeard®” Th ‘l? t appellant's action in this 

regard. The Board has experienced considerable difficulty in permitting thn 

alternative to be the ground [221] of judgment now ; and^it is^^n^ b^e! 

n their view, it may be possible, out of a large wreckage of procedure to 

oonstruot the material for a just decision of the true rights of the parties 
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aod because upon tbe whole this may be in bho parties’ own best infceresfc?, 
that bheir liordships refrain from simpliciter sustaining the appeals and 
dismissing the suits. 

The villages were the property of one Thomas Skinner, a member of 
a family nob unknown in the history of the North-Western Provinces. In 
1863 Thomas Skinner mortgaged, inter alidt these villages for a sum of 
Rs. 50,000, with interest. 

It is unnecessary to refer to other mortgages than that of the year 
1863, which has just been mentioned, for the principles of the. judgment 
which is to follow are meant bo apply comprehensively to the mortgages 
granted by Thomas Skinnor. Detailed reference need not, therefore, be 
made, for instance, bo the mortgage of 1861 granted by him over the 
Village of Ainchar to secure a sum of R"^. 4,000. On the 7th ^ 
of that year this village was mortgaged to the Collector of Bulandsbahr. 
The plaintiff's claim to this village, as to the other villages, has been 
dismissed. But although this procedure is to he corrected as the result oi 
the judgment of this Board, their Lordships are entirely 
expressed in the judgment of the High Court of data the 2nd March, 1“ ■ 

to the effect that " the plaintiff is nob entitled to oust the appellant with- 
out payment of the amount which the predecessors in title of the appel- 
lant paid in discharge of the mortgage in favour of the Collector. 

The mortgage deed of 1863 above mentioned provided that the mort-' 
gagees should be pub m possession if principal and interest wore 
fn accordance with the terms. On the 22nd of October. 1864, Thomas 

Skinner executed a will. In the next month, namely, 

he died Under bis will an important question bo be immediately 

to arises as to what was the nature of bho right conferred in the villages 

That =on, Thomas Brown Skinner, bad possession delivered to him in 
tbe year 1867 by the Court of Wards. At that time the Board were m- 
formod that there was duo, on the mortgage for Rs. 50.000. ^ 

his father, Thomas Skinner, a sum of Rs. 43.000. The mortgagee 
placed in possession by him, [222] and he also himself borrowed ur 
sums in that year, in 1869 and in 1872, and granted mortgages over CDS 
properties therefor. In 1872 Lachman Das purchased at a eale. in execu- 
tion of decrees obtained against Thomas Brown Skinner, the ng 
the mortgages both of the father, Thomas Skinner, in 1863, and 
son, Thomas Brown Skinner, in 1669 and 1872. Other 

some transmissions took place with regard to the villageF, butt 

not bo entered upon. From this main sketch it is bo bo observe ^ 
that Thomas Brown Skinner bad in point of fact acted, as P 
the transactions appear to have acted, on the footing that e _ 

owner of the father Thomas Skinner’s estate in the villages, ana wa 

absolute owner. If this was the true view, ^ a-gg this 

at an end, and the suit for possession must entirely fail. Bow 

question stand ? .... ^ia.nc;A<? of des- 

This depends upon the construction given to clauses^ 

tiuatiou occurring in Thomas Skinner s will of 18 4. 

■ " (i) That my privatio zamindari o' 

as a reward lor services rendered during „ gperty 

1857, as well as all villages, bosses and other pr p > 
added by me from time to time to the original grant m y 
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tny demise, descend to my eldest son, Thomas Brown 
Skinner, and to his lawful male children according to the 
law of inheritance. 

" (5) In the event of my eldest son, Thomas Brown Skinner, dying 
without lawful male children, the abovementionod private 
zamindari, &o., shall descend to my next male heir, and 
should all my sons die without lawful male children, the 
zamindari. &o., shall descend to my female children, or, in 
the event of their death, to the female children born in 
wedlock of my sons in succession." 

It is strenuously contended that under this destination Thomas Brown 
Skinner (who, it may be mentioned, was an illegitimate child, and who 
was, at the date of his father’s death, about fourteen years of age) took an 
absolute estate as contradistinguished from au estate [223] for his life. 
Reference is made to the Succession Act, section 84, which provides that 
“where property is bequeathed to a person, and words are added which 
describe a class of persons, bub do nob denote them as direct objects of a 
distinct and independent gift, such person is entitled to the whole interest 
of the testator therein, unless a oonbraiy intention appears by the will;" and 
one of the illustrations in the section is specially founded upon, namely, 
“to A. and the heirs male of his body." Tho Act was passed in the year 
1865. By section 331 of the Act it is enacted that “the provisions of this 
Act shall not apply ... to any will made or anv intestacy occurring 
before the first day of January. 1866." Bub. as stated, Thomas Skinner 
the testator died in 1864. lb is contended, however, that although this 
may be so, yet, according to the law of India, prior to tho enactment of 
that Act, a destination to “Thomas Brown Skinner and to his lawful male 
children according bo the law of inheritance" was, in point of fact, an 
effective form of conveyance of no less than absolute ownership. 

In debeimining this question it is tho opinion of their Lord- 
ships that the destination must bo read in its entirety and together. 
Following the words quoted there occur those In the event of my 
eldest SOD, Thomas Brown Skinner, dying wibhoab lawful male children, 
tho abovementioned private zamindari, &c.. shall descend to my next 
male heir." Tho argument of Richard Ro^s Skinner, who, in point of fact, 
was the next male heir, is that his brother, Thomas Brown Skinner, had 
only the interest of a tenant for life. On reading ifiill further on in the 
destination it is found that the appellant is not entitled himself, if his 
own argument be sound, to the position of absolute owner, for the destina- 
tion continues: “And should all my sons die without lawful male children 
the zamindari. «S:c., shall descend to my female children, or in the event 
of their death, to the female children born in wedlock of my sons in suc- 
cession. " His learned counsel accordingly conceded that the appellant is 
as was his brother before him, only a tenant for life. The event has nob 
yet been asceibained whether the appellant shall or shall nob die without 
lawful male children. If there should be such children, no doubt they 
would be the absolute owners of tho properties, bub if he should die child- 
less, then the destination over to female children will, it is argued, taka 
place. 

[224] The question is full of embarrassment and difficulty. It is 
no doubt a temptation to be rid of tho troublesome issue?, with conse- 
quent accountings, by holding that the absolute ownership was in Thomas 
Brown Skinner ; but — for this temptation must be put aside — the only 
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questiioD thdM their Lordships have- bo oonsider is whebher ib was the 
besbamenbary intenbion of Thomas Skinner, under bhe form of langnage 
adopted, bo create by his will an absolute ownership in Thomas Brown 
Skinner. From bhe case of Barlow v. Orde (1) (in whioh. ib may be 
observed, bhe history of bhe Skinner family is referred bo in a judgment 
of Lord Wesbbury) ib is plain bhab English rules of inberprebabion — in so 
far ab least as these are arbiQcial rules of construction which have arisen 
in tho administration o[ English Courts of Equity^musb nob be allowed 
bo govern the inberprebabion of Thomas Skinner’s will. Questions affecting 
bhe consbruobion of such a settlement as the present, or bhe regullktion of 
a succession under ib, mu<^b be determined by bhe principles of natural 
justice, or, bo uso the familiar language, according to ’‘justice, equity and 
good conscience.’' 

So, looking at th s settlement, their Lordships do not find themselves 
able to affirm that Thomas Skinner meaut his son Thomas Brown Skinner 
to have an absolute ownership of these villages. So to oonolude, would be 
to affirm that the former a month before bis death set forth an elaborate 
scheme of destinations over, while all the time be was really meaning that 
the boy of fourteen was to bake bhe absolute ownership if he survived him. 
If bhe sou was to be a tenant for life merely, then bhe detailed regulations 
for successive enjoyment and descent were entirely in place; they were 
natural and necessary, There are considerations either way; but it seems 
to their Lordships a more likely and more reasonable conclusion bo come 
to, that Thomas Skinner did moan to regulate the succession after the 
death of his son, and addressed his mind to the consideration of what 
should be the steps and order of that subsequent enjoyment of his property. 
In their Lordships opinion accordingly, the possession of Thomas Brown 
Skinner of these villages was the possession of a tenant for life. 

Ib follows that the mortgages granted by Thomas Brown Skinner 
vpere ineffectual to convey or give any rights over any C225] estate 
exceeding the tenancy for life of which Thomas Brown Skinner was pes- 
sossed. The appellant, accordingly, as the next male heir, is entitled to 
bhe enjoyment of this estate for life, as of an estate out of the corpus of 
which no rights could issue which proceeded from Thomas Brown Skinner, 
and that the rGspondenbs, in so far as they represent such rights and the 
succession thereto have no title to interfere with his entry into possession. 

But the case, in their Lordships' view, stands in a very different posi- 
tion with regard to the rights of mortgagees and their successors under 
mortgages granted, nob by the appellant’s brother, bat by the appellant’s 
father, Thomas Skinner. "With regard bo bhe appellant’s brother, it is 
decided by this judgment that the estate which ho possessed was that of 
a tenant for life, and that mortgages proceeding in respect of debts incurr- 
ed bv him could nob affect bhe estate beyond his life. Even if it be sup- 
posed that after ho, Thomas Brown Skinner, came into possession he 
granted mortgages in renewal of those granted by his father and then 
outstanding, the rights of the mortgagees could nob in justice or equity 
bo prejudiced thereby. To do so would be to operate a substantial 
defeat of the rights of those mortgagees and to imply, what certainly never 
was the intention of any of bhe parties to bhe transaction, that by the 
renewal of a mortgage by a person with a limited interest in bhe estate 
tho iobenbion was to operate a discharge of debts effectually secured upon 

the radical righ t. 

(1) (1870) Ij. R. 3 P. C. 164; 13 Moo. 1. A. 277: 5 B. L.-B. 1- 
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Their Lordships, aooordingly, have little diffioulfty in holding that snoh 
a result must be avoided, that full effect must be given to the mortgages 
granted by Thomas Skinner, and that the appellant can only enter upon 
possession of his rights qua tenant for life of these villages now after 
satisfying the mortgage debts of his father upon the estate. Their Lord- 

ships are glad to observe that the substance of this equity is fully reoog- 

nized in the judgment appealed from. They express no surprise, looking 211 »= 
to the state of the pleadings, and particularly to the unqualified nature of 
the demand made in the plaint, that these learned Judges should have dis- lll=igi 3 m; 
missed the same siwipfioefer, and they view the judgment of the High W. N. 800= 
Court as meant to leave open the determination of the rights of the mortga- _M.Ii. T. 
gees of Thomas Skinner and their successors in some further suit or suits, j 

f226] Upon the whole, however, it does not appear to their Lordships L. J, 558= 
that justice will be done between those parties if the present suit be dis- 18Bom. L.R# 
missed, with the prospect of further litigations to determine a matter now ^2=17 a 
substantially ripe for settlement. They are furdher of opinion that the io'lf A® loT 
appellant is not entitled, even under the present suit, to enter into pos- 
session until full satisfaction is first made of the rights of all mortgagees 
and their successors under the mortgage deeds granted by Thomas Skinner. 

Should this condition be not, within what appears to the Court below to 
be a proper and sufficient time, satisfied, then in their Lordships* opinion 
a decree dismissing the suit in respect of this failure ooulcl then be 
pronounced. 

Had the condition of a grant of possession which was conceded at 
their Lordships' Bar been made upon the plaint or the pleadings in the 
Court below, the whole of the protracted litigation would have been saved, 
except to the extent of a simple determination of the point of the construc- 
tion of Thomas Skinner’s will. 

In their Lordships* opinion, aooordingly, justice to the parties will be 
most nearly approached if the appellant make payment to the respondents 
of the costs of the proceedings in both Courts of India, and if, in regard to 
the appeal before this Board, neither party be found entitled to costs. 

Their Lordships will accordingly humbly advise His Majesty that the 
appeals should bo allowed, that the causes should be remitted to the High 
Court to be dealt with upon the footing that the rights under mortgages 
granted bv the late Thomas Skinner should be satisfied by payment being 
made to the mortgagees or their successors, that upon these payments 
being made and that within such reasonable time as shall be fixed in the 
Court below, a decree for possession shall be pronounced in favour of the 

appellant, and that, failing such payment within such time, the suits shall 
stand dismissed. 


« - Appeals allowed. 

Solicitors for the appellant T. L. Wilson & Co. 

Solicitor for the respondents in appeals 95, 99, 100 and 102 

Solicitor, India Office. 

Solicitors for the respondents in appeals 97, 103, 104 and 106 • 

Barrow Eogfirs & tdevill. 

[227] Solicitors for the respondents in appeal 101 of 1911 T. 0. 
Summerhavs & Son. 

Solicitor for the respondents in appeals 98 and 105 '.^Edward 
Da Igado. 
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PEIVT COUNCIL. 

SONI Eam (Plaintiff) v. Kanhaiya LaTi (Defe^tdant).^ 

[On Appeal from the High Court of Judicature at Allahabad.] 

[6fch February and Bfch March, 1913.] 

Act No. XV of 1877 (In/ltaa Limitation Act), section 19 and acheduU IL article U3^ 
Acknowledgment, effect of — Acknowledament hv widow in potsesftion of Tiuioawo s 
estate — .Slusp^nston of limitalion-^Act XV of 1877, section 9— Act XIV of 1859 set’ 
tim 1. clause 15— R 03 iudioata— Con<^3n<eons raise! for the first time on appeal to 
Bis Majesty in Council^Practice of Privy Cctmcil. 

Iq a suit brought by the appellant oa the ■ith of March, 1907, against the 
respondents for the redemption of a raortgage. dated the Qnd of January, I W « 
made between the respeotive predeoessora in title of the parties and in whioh no 
date for redemption was specified, aoknowledgraents of the mortgagor s rig 
had been made by the widow and daughter* of a former mortgagee, a predeoessot 
in title of the respondents, whioh, the appellants contended, extended the porioa 
of limitation. 

HfiW that the law of limitation applioable to the oase was not Act 3^7 of 
1859, the law in foroe at the date of the aoknowledgments, but. Act AV 01 
1877, whioh was in foroe at the time of the institution of the suit. 

Under article 148 of aohedule IT to that Aotthe period of limitation presoribed 
for a suit to redeem a mortgage was 60 years from the time when the right to 
redeem aoorued, and by section 19 an acknowledgment to be effeotive must ne 
“ signed by the patty against whom suoh tight is claimed or by some persen 
through whom be claims title.” 

Held that the respondents derived title through the last male owner, and not 
through his widow and daughter, who were therefore not oompobent under seo* 
tion 19 to make an acknowledgment of the tight of redemption so as to bind 
any interests except their own. To hold otherwise would be to extend the 
power of a Hindu female in possession of a limited interest to bind the estate to 
an extent whioh was not sanotioned by authority. 

An aoknowledgment of liability only extends the period of limitation within 
whioh the suit must be brought, and does not confer title, and, with reference 
to seotioa 2 of Act XV of 1877, was not a ” thing done ” within the meaning or 
eeolioa 6 of the General Glauses Consolidation Aot H of 1868). 

There was nothing in article 148 of Sohedule II of Aot XV of 1877 to justify 
a holding that by reason of the fusion of the interests of the mortgagor aim 
mortgagee (wbiob.it was alleged, took place between the years 1893 and 1898; 
the C2?8] period of limitation whioh began to run on the 8rd of January, 
was suspended whioh would be deciding contrary to section 9 of the Aot : this 
suit not being one to whioh the proviso to that section applied. 

Darrell v. Earl of Egremont,(l) distinguished. 

The present suit was not barred as res judicata by a former suit in 1901. 

With regard to oontentions raised on this sppeal whioh had not been 
before at any stage of the oaso, and consequently had not been considered by 
any of the Courts below, nor were even suggested in the reasons in the 
the appellant to England, their Lordships adhered to the established pnotice 
of the Board not to allow new oases to bo made for the first time on appeal to 
His Majesty in Council. 

[Ref. 41 Cal. 1125 : 81 1. O. 250 ; 39 Mad. 645 ; 43 1. 0. 50=1917 M. W. N. 

M. li. J. 753 : 30 Mad. 646 : 42 Mad. 3l9 : 59 I. O. 790=45 Bom. 365 i ®Vfl n' 
454 : 21 I. 0. 43 : Fol. 13 O L. J. 274 ; 29 I. O. 833 ; Ref. 83 I. 0. 110==J® Y; 
W N 1009 • 83 I. 0. 1052 ; 70 1. O. 370=30 O. L. J. 263 : 70 I. 0. 446=^ 

W 529=44 M. L. J. 87 ; 72 1.0.698=36 C. L- J. 208 ; 79 I. 0. 620=39 O. u. 
J. 40 : Ref. 67 I. 0. 526=3 Lab. 103.] 

• Present Lord SHAW, LORD MoultiON. SIR JOHN EdOE. and Mr. AMBER AI*l- 

(1) (1844) 7 Beav. 205. 
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APi-EAii from a judgmenb and decree (7th August 1909 of the High 

AUahabad. which reversed a judgment and decree (24bh March p£b | 
1908J of the court of the District Judge of Aligarh, who had affirmed a Mab.' 6. 
decree (16bh September 1907) of the Subordinate Judge of Aligarh. 

The suit out of which this appeal arose was one for redemption of- a 
mortgage, dated the 2nd of January, 1842, and the only question for 
determination on this appeal is whether the suit is barred by limitation. 35 A. 227= 
Ihe District Judge held that it was not barred ; bub on appeal the High 

ourt and TODBaiiij, JJ.) reversed that decision and dismissed ^5 

the suit. j ^ 

The case before the High Court will bj foual reported in I. D. R, 32 M. «0 

All. 33, where the facts are sufficiently stated. =26 H. L. J. 

The facts of the case are also fully stated in the judgment of their A 

Lordships of the Judicial Committee. 

On this appeal, which was heard ex parte —Q. Cave, K. 0. and J. M. W. H. 608= 
Farikk for the appellant contended that the suit was not barred by limi- 18 Boro. L. p. 
tatiOD. The Act of Limitation applicable to the suit was Act XIV of 1859 
section 1, clause 15, under which the acknowledgments of 1866 and 1867, 
made by Musammat Jamna, and Musammat Janki respectively were valid* 
and binding on the respondents and therefore etloobive to extend the period 
of limitation. Those acknowledgments, having been made while Act XIV 
of 1859 was in operation, were, within the meaning of section 6 of the 
General Clauses Consolidation Act (1 of 1868) “ things done" before the 
Limitation Act, XV of 1877, came into force, and that Act being a repeal- 
ing Act did not atfect them. The appellant, it was therefore submitted, 

acquired a title under Act XIV of 1859, and Act IX of 1871. and under 

section 2 of Act XV of lb77, nothiug contained in that Act affected 

his title. The ladies, who claimed through the original mortgagee, were full 
owners of the mortgagee rights, aud therefore bound the succeeding heirs 
in the way stated in Kalama Natchiar v. iiaja of Shivagunga (1). They 
represented the estate, and their acknowledgments were valid, so as to bind 
their successors m title, the respondents. Bhagwanta v. Sukki (2), and 
Mayue^s Hindu Law i7th ed.), page 705, paragraph 5l9, page 818, para- 
graph 605, paga b40, paragraph 624, and page 852, paragraph 634, were re- 
ferred to. Moreover, between the jears 183:1 and 1898 there was a union 
of the rights of the mortgagor and those of the mortgagee in the 
appellant and his father, the olleot of wuich, it was submitted, was that 
the operation of the Limitation Act was suspended during that period, and 
consequently, even it Act XV of 1877 applied, the suit would nob be barred 
by lapse of time. There must under article 148 of Act XV of 1877 be one 
person liable to pay interest under the moitgage and with a right to redeem 
and another person entitled to receive interest, and liable to a suit for 
redemption ; and where there is a union of those rights in one person, as 
there was here between 1883 and 1898, there was no operation of the Act. 

Reference was made to Burrell v. Bari of Bgremont (3). the principle oii 
which Lord Langdale M. R. acted in that case in construing section 40 of 
3 and 4 Will, IV, C. 27, being, it was contended, applicable to the present 
case ; and Beagram v. Knight (4) : and sections 9 and 20 of Act XV of 
I8i7 were also referred bo. As long as the right of the mortgagee, and the 
right of redemption remained in one person, the equity of redemption 
could not be enforced. Tbe cause of action for redemption arose again at 


(1) aB63) 9 Moo. I.A., 539 (603). 

(2) I. L. K. 22 All. 33. 


(3) (1814) 7 Beav., 205 (284). 

U) U867) L.R., 2 Oh., App., 632, 
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earliest! when, on the death of Masatnmab Janki ia 1893. bhare was separa- 
tion of those rights— anier arbiole 148 limitation begins to run when the 
right bo recover posseasLon aooruea. and until 1898 there was no right to 
recover possession. It was also contended that in 1904 the respondent 
being full owner of the property sued only for the mortgagee’s right, and 
did not assert bis right to that of the mortgagor ; his conduct led the 
appellant to believe that he (the appellant could redeem the mort- 

gage and operated as an estoppel again&t him. 

The present suit was not barred by the suit brought by the respondent 
in 1904, the right to redeem was not in that suit decided against the 
appellant. 

1913, March 6^fc : — Tne judgment of their Lordships was delivered by 
Sir John Edge ; — 

The suit in which this appeal has arisen was brought on the 4tb of 
March, 1907, by Lala Soni Ram the appellant here for the redemption of 
a mortgage which had been made on the 2nd of January, 1842, by the then 
owners ol mauza Kheria Buzurg in favour of Khuahwakt Rai, who was on 
the making of the mortgage put in possession by Che mortgagors. The 
mortgage was usufructuary, the protibs, except Rs. 80 per annum, were to 
be taken by the mortgagee in lieu of interest and the mortgagee was to pay 
to the mortgagors annually the Rs. 80 as malikaoa. 

By the mortgage it was provided that the mortgagors should be 
entitled to redeem and bo obtain possession- of the mortgaged property on 
payment of Rs. 4,000, which was the amount advanced to them. No data 
for the redemption of the mortgage was specified and oonsequently the 
mortgage became liable to be redeemed immediately after it was made. 
The whole 20 biswaa of Kheria Buzurg were included in the mortgage, but 
the original mortgagors, or some of them, redeemed the mortgage so far as 
it atieoced 6 biswas 17^ biswansis of Kheria Buzurg, and this suit relates 
to the right to redeem the mortgage so far as it atleots the remaining l3 
biswas 2i biswansis of the property which was mortgaged in 1842, if that 
right could at the date of the suit have been enforced by suit. 

In order to understand the issues which were raised and were tried in 
the court of first instance, or on appeal below, it is necessary briefly to 
to the title of Lala boni Ram, the plaintiff appellant, as representing the 
original mortgagors and to the title of the defendants respondents as re- 
presenting the original mortgagee Khushwakt Rai, and to refer to a suit 
whicli was brought on the iSth of May, 1904, by the present detendanfi 
respondent Babu Charan Behan Lai, and his brother Lala Sbib Shankar 
Lai against the present plamtitf appellant Lala Soni Bam. Lala 
Shankar Lai was a defendant to this suit and is represented here by 

the respondents to this appeal. , 

Between the years 1880 and 1883 Manuu Lai, since deo 0 a=»ea, w o 
was the father of the plaintiff appellant, acquired the rights and intteres s 
of the original mortgagors in 13 biwas. 2^ biswansis of Kheria Buzurg to 
which this suit relates. These rights and interests, so far as they can be 
enforced, are now vested in the plaintiff appellant, Lala Soni Ram. -ner; 

Khushwakt Rai. the original mortgagee, died shortly before 1^, 
leaving surviving him his widow, Musammat Janma, who died on ^ 

of May. 1866, and a daughter Musammat Janki, who died on the 30bb o 
May 1898. Babu charan Behari Lai and Lala Shib Shankar Lai, who were 
the plaintiff in the suit of 1904, were the sons of Musammat Janki. 

On the 3ist» of Match, 1866, Musammat Jamna, who had • 

to a Hindu widow’s estate on the death of her husband Khushwakt R® * 
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6ZOouti6d a salo dssd by wbiob she transferred a moiety of her interest as 
mortgagee of Kheria Buzurg to Dobi Prasad and Gulab Rai. and on 
the same date by deed hypobbeoated to them the obher'moieby of her in- 
terest as mortgagee. On the 29th of April, 1867, Musammat Jankl oxooub- 
e.i a sale deed in favour of Dobi Prasad and Gulab flai, by which she 
transferred to them her interest as mortgagee in the moiety of Kheria 
Buzurg which had been hypothecated to them by Musammat Jamna in 
1866. The mortgagee's interest in Kheria Buzurg, which by the Sale deeds 
of 1866 and 186/, had vested for the lives ot Musammat Jamna and 
Musammat Janki in Dobi Prasad and Gulab Rai, vested by assignments in 
or before l883 in Maunu Bal, and from 1883 until Mussammat Jauki's 
death in 1898 Maunu Lai or his son, Lala Soni Ram, the plaintiil' 
appellant, who succeeded him, enjoyed the rigts of the mortgagors and the 
mortgagee in the 13 biswas 2^ biswansis. 

In the deed of the 31st of March, 1866, Musammat Jamna has describ- 
ed herself as a mortgagee and had acknowledged the existence ol the mort- 
gage of 1842, and in the deed of the 29ch of April, 1867, Musammat Janki 
had similarly described herself as mortgagee and acknowledged the existence 
of the mortgage. Neither of those deeds is before this Board, but that is 
the [232J inference which their Lordships draw from the proceedings and 
the judgments in the Courts below. 

After the death of Musammat Jaoki her sons, Babu Charan Behari 
Lai and Lala Shib Sbankar Lai, brought a suit on the iBth of May, 1904, 
against Lala 6om Ram, the present pJaintit! appellant to obtain possession 
as mortgagees of the 13 biswas 24 biswansis of Khona Buzurg on the ground 

that the transfers which were made m the life-time of Mueammat Jamna 

and Musammat Janki became iuehectual as against them on tue death of 
tbose ladies. In that suit Babu Charan Behan Lai and Lala iShib Shankar 
Lai on the 12th of October, 1904, obtained a decree for possession. 
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So far as appears from that part of the record which is before this 
Board. Babu Charan Behan Lai anu Lala Shib Sbankar Lai did not in the 
suit ot 1904 allege or admit that the mortgagors' interest had vested in 

Maonu. or was vested in Lala Soni Ram, the present plaintili appellant * 

their case apparently simply was that the title to the mortgagees' intereet 
which had been transferred by Musammat Jamna and Musammat Jaoki 
had dotormiued, so far as Lala Soni Ram was concerned, on the death of 
Musammat Jaoki and that they became entitled as representing Kbush- 
wakb Rai, the mortgagee, on her death to possession as morteatiees Their 
case was, that alter the death of Musammat Janki, Lala bom Ram was a 
trespasser, as in fuct he was, and they claimed mesne piohts. it does nob 
appear that Babu Charan Behan Lai and Lala Shib Shankar Lai alleged 
or otherwise admitted, in the suit of 1904, that a right to redeem the 
mortgage of 1842, which could be enforced by suit vested in anyone, nor 
was It material to their cause of action that a right to redeem which could 
be enforced by suit should be vested in anyone. Their title to possession 
on the death of Musammat Janki, which was the title they claim, related 
back bo and was based on the moibgage of 1842. whether the right bo en- 
force by suit redemption ot that mortgage had or had nob bean extiuguished 
be ore the I8bh of May. 1904 by limitation. The mortgage had nob been 
redeemed and nothing bad happened between the death of Musammat 
Janki and the l8bh ol May. 19U4. to disentitle Babu Charan Behari Lai 
and Lala Shib Shankar Lai to a decree for possession based on that original 
title. As a matter of fact if Lala Soni Ram bad desired, on the death of 
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[233] Musammat Janki, in 1898, to redeem, he oould have brought his 
suit within sixty years from the date of the mortgage, as the sixty years 
did not expire until January, 1902, but apparently ho hoped, by holding 
on to the possession of the 13 biswas 2^ biswansis to escape from having 
to pay the Bs. 4,000 redemption money. When the suit of 1904 was 
brought, the period of 60 years, computed from the 2nd of January, 1842, 
had expired. 

In this appeal, which is ex partet the plaint and other pleadings in 
the suit of 1904 are not befoie their Lordships, but they draw the 
inference which they have expressed from the judgment of the I2th of 
October, 1904, and from the judgment of the Courts below in this suit. 
The etfech of the suit of 1904 was to give by process of law to Babu 
Cbaran Bebari Lai and Lala Shib Shankar Lai the possession as 
mortgagees to which they had become entitled on the death of their 
mother Musammat Janki on the 30th of May, 1898, 

Lala Soni Ram, the present plaintiff appellaut, on the 4th of March, 
1907, brought in the Court of the Subordinate Judge of Aligarh this suit 
against Lala Shib Shankar Lai and Babu Obarau Buhari Lai for the 
redemption of the mortgage of the 2nd January, 1842, eo far as it affeofeed 
the 13 bisvsaa 2^ biswansis or Bheiia Buzurg. Other defendantc were 
subsequently added. In their written statement Lala Shib Shankar Lai 
and Babu Charan Behari Lai admitted that the mortgage of the 2nd of 
January, 1842, was made, and so far as is now material pleaded that the 
suit was not brought within 60 years of the date of the mortgage, that 
no admission of the right of the mortgagor was made within bO years 
from the date of the mortgage, and consequently that the suit was 
banod by limitation. They also alleged that in the suit of 1904 Lala Soni 
Bam bad pleaded that he had a right to redeem, but that the Court in 
that suit had decreed their claim for possession, and they relied upon 
section 13 of the Code of Civil Procedure. They further pleaded that m 
the suit of 1904 it had been decided that the deeds which had been 
executed by Musammat Jamna and Musammat Janki were not binding 
upon them, the answering defendants, after the deaths of those ladies. 

The Subordinate Judge held, and rightly as their Lordships consider, 
that the suit of 1904 did not by the operation of section [234J 13 of the 
Code of Civil Procedure bar the present suit. The suit of li>04 was a suit 
by Lala Shib' Shankar Lai and Babu Charan Bobari Lai for possession ^ 
mortgagees. The mortgage had not been redeemed, and the plea of Lala 
Soni Kam that be was entitled to redeem was irrelevant to a suit by the 
usufructuary mortgagee for possession. Lala Soni Bam s title as 
mortgagor was not in question in that suit, nor oould he as a defendant 
to that suit have oonverted that suit into one in which he could have 
obtained a decree for redemption. The Subordinate Judge, however, 
applying section 15 of Act XIV of 1859 to the case, held that the aoknow 
lodgments of the existence of the mortgage by MuBammat Jamna and 
Musammat Janki in their respective deeds brought this suit within time, 
and he gave the plaintiff a decree for redemption. 

The Diitrict Judge of Aligarh, on appeal from the decree of the 
Subordinate Judge, affirmed the judgment of the Subordinate Judge, and 
by his decree of the 24bb of March, 1908 dismissed the appeal. 
the decree of the Diatrict Judge the defendants appealed to the Higd 
Court at Allahabad. The High Court, rightly holding that the ° 
limitation applicable to a suit or proceeding, is the law in force ao flne 
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date of (ihe insfcifcufjion of the suit or proceeding, nnlesK there is a distinot 
provision to the contrary, held that Act XV of 1877, and not Act XIV of 
1869, was the Tjim'tation Act which was applicable to the suit. By 
section 19 of Act XV of 1877, it ie, so far as is materia! tfor present 
purposes, enacted as follows : — 


1913 
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MAB. 6. 
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Tf. before the expicatioQ ot the period preeoribed for a enitor applioatioa in ' 
reepeofcof any property or right, an aoknowledgmenb of liability in respect of auoh 33 A. 227= 
property or right has been made in writing signed by the party against whom such A. L. J. 
property or right is claimed or by some ponon through whom he claims title or 889=19 I. 0. 
liability, a new period of limitation, aoo-'rding to the nature of the original liability 291=17 0 L. 
shall be computed from the time when the aokoowledgment was so signed. * J. 388^1913 

This is a suit to redeem and the period prescribed by article 148 of j* 

the second schedule to Act XV of 1877 within which a suit against a 181=^0 I.'a! 
mortgagee to redeem or to recover possession of immoveable property ^^=13 M I*, 
mortgaged is 60 years from the time when the right to radeeni or to 
recover possession accrues. “*5 Bom L 

The learned Judges of the High Court held that there could not be R 48*9. 
any doubt that the mortgage of 1842 was in terms admitted by Mueammat 
Jamna and Mueammat Janki in their respective deeds, [233] but they 
also held that the defendants derived title through their grandfather 
Khushwakt Rai, who was mortgagee and the last full owner of the rights 
of the mortgagee, and did not derive title through Musammat Jamna or 
Musammat Janki, who, although for certain purposes they did represent 
the estate, were not persons who could be deemed to have admitted for 
the benefit of the mortgagee's estate a right of redemption in the mortgagor, 
and that in making such acknowledgments they had no power to bind any 
interest except their own. To have held otherwise would, in their Lord- 
ships’ opinion, have been to extend the power of a Hindu woman in pos- 
session for her limited interest to bind the estate to an extent which has 


not been sanctioned by authority. 

It was nl«o contended in the High Court on behalf of the plaintiff that 
there had been a fusion of the interest of the mortcagee and the mortgagor 
In the pame person between the years 1883 and 1898 ; and that no mort- 
gage was in oxifttenoo during that period; and that article 120 of the 
second schedule of Act XV of 1877, and not article 148 applied : and that 
the suit was within time. The learned Judges of the High Court pointed 
out one obvious answer to that contention. It was that, if article 120 
applied, the suit was not within time, as Musammat Janki had died more 
than six years before the suit was brought. They also pointed out that 
the mortgagne’s inherent which became vested in Mannu was only the 
limited interest of a Hindu lady, and consequently there had been no 
merger. The High Court, by its decree of the 7bh of August, 1909, allow- 
ed the appeal on the ground that the su't was barred by limitation and 
dismissed the ‘^uit with costs in all Courts. From that decree the plain- 
tiff Lala Soni Ram has brought this appeal. 

In this appeal it has been contended that the Limitation Act applica- 
ble to this oa'e is Act XIV of 1869, and consequently the acknowledg- 
ments of the existence of the mortgage of 1842 which were contained in 
the deeds which were executed bv ^Tusammat Jamna and Mupammat 
Janki hr. ught this suit within time. As to that contention it is sufficient for 
their Lordships to say that they agree with the High Court that Act XIV 
of 1859 does not apply to this suit and that the Limitation Act which 
does apply is Act XV of 1877, and further that the acknowledgments which 
were [236] made by Musammat Jamna and Musammat Janki were nob 
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acknowledgments within the meaning of section 19 of Aot XV of 1877 made 
by a person or persons through whom the defendants derived title or 
liability. Their Lordships consequently consider that these aoknowledg* 
ments were ineffectual to give a new period of limitation. The content 
tion in this appeal which is based upon section 6 of the General Clauses 
Act and section 2 of Act XV of 1877 was pressed upon the High Court. 
Their Lordships agree with the High Court that an acknowledgment of 
liability only extends the period of limitation within which a suit must be 
brought and does not confer title, and is not a thing done within the 
meaning of section 6 of the General Clauses Aot. 


In this appeal it was also contended that the operation of Act XV 
of 1877 was suspended during the whole period 1883 — 1898 when Mannu 
or his Son Lala Soni Ham, the plaintiff, were in the position of mortgagors 
and mortgagee^, the contention being, that that period should be excluded 
from the computation of the 60 years provided by article 148 of the second 
schedule to Act XV of 1877, as between 1883 anl 1898 no suit for redemp- 
tion could have been brought by Mannu or after bia death by the plain- 
tiff Lala Soni Ram. Their Lordshipg are by no means certain that 
this particular contention was raised in the High Court. The contention 
there apparently was — not that the operation of article 148 was suspended 
during the period 1883 — 1898 — but that by reason of the fusion of 
interests of mortgagor and mortgagee article 148 did not apply to this case 
and that the article which did apply was article 120. In support of the 
contention in this appeal this Board was urged to apply in this suit the 
principle which Lord Langdalo, Master of the Rolls, applied when con- 
struing section 40 of 3 & 4 Will., IV, C. 27, in SttYTclX v. The JSarl of 
Egremont (lb Their Lordships are unable to accede to that contention, 
as article 148 of Aot XV of 1877 is essentiaMy different in its language 
and intention from section 40 of 3 & 4 Will. IV, G. 27, and the facts 
upon which Lord Langdale acted wero not in auv way similar to the facts 
in this suit Under section 40 of 3 & 4 Will. IV, G. 27, no suit could 
bo brought to recover money secured on a mortgage or otherwise charged 
upon land, but within twenty years next after a present right to 
[237] receive the same shall have accrued to some person capable of 
giving a discharge for or a release of the same, unless in one or other of 
the events specified in the section. The 60 years* period of limitation 
allowed by article 148 of Act; XV of 1877 begins to run in such a case as 
this *' when the right to redeem or to recover possession accrues.” 1° 
Burrell v. The Eral of Egremont (l) there was a charge upon an estate 
which no assignable por-on was liable to pay and in respect of which no 
person was capable of making an acknowledgment that it was due. IQ 
this case the right to redoerc the mortgage of the 2ad of January, 18^i 
accrued to the mortgagors the moment the mortgage was executed and the 
60 years’ period of limitation must bo computed as having begun on the 
3rd of January, 1842. There is nothing in Aot XV of 1877 whioh would 
justify this Board in holding that, once that period of limitation bad begun 
to run in this case, it oould be suspended. Their Lordships consider that 
if they were to hold that, by reason of the fusion of interests betw^u 
1883 and 1898, the period of limitation was suspended, they would — this 
not being a suit to which the proviso to section 9 of Aot XV of xooi 
applies — be deciding contrary to the express enactment of th at seotiou 

(1) (1844) 7 Beav. 206. 
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begun to run no subsequent disabilitv or in- 

abuity to sue stops it.” 

At the hearing of this appeal two other contentions, each of which 
involved the consideration of facts and of law as applied to these facts 
were raised. Neither of those contentions, so far as appears from the 
record which is before this Board, had previously been raised by anyone 
at any stage of this suit either in the Court of 6rst instance or on either of 
the appeals, and consequently had not been considered either by the 
oubordirmte Judge or the District Judge or the learned Judges of the Hkh 
Court. Further, neither of these contentions is even suggested by anv 
of the groups of appeal which wore seS out in Lala Soni Bani’s applica- 
tion to the High Court for leave to appeal to His Majesty in Council, nor 
IS either of them suggested in the reasons contained in the ease for the 
appellant hare, and it must be remembered that this appeal has been 
heard ex parte, aeibhei the respondents nor any counsel on their behalf 
f Lordships are not disposed to depart from 

Mailr n appeals to HU 
Majesty m Couiioil new oases to be made which were nob made below. 

j advise His Majesty 

Shld 

Solicitor for the appellant -.—Edward Dalgado.^^^^^^ dismissed. 
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85 A. 238 (=18 I. 0. 768=11 A. L. 3. UJ). 

APPBEiLATE CIVIL. 

Before Mr. Justice Sir George K nox and Mr. Justice Muhammad Bafiq, 

Bachohan Lal and others {Plaintiffs) v. Banarsi Das {Defendant) * 

n -iTs :> ^ , LlObh January, 1913.1 

Procedure Code (1908), order FII/, rule 6 j 

lex fori, hut not iircorditi;? to lex looi oontraotua. o,ccordtng to 

In a suit filed against him in the United Fro 7 iQces the dnf*ni^ian 4 • a .. 

4 limUati^^Tn 

United Pcovmoas. was not barred aocordine to fhA »Q the 

Punjab) npplioablo thoteto. Held, thU the eeloS olaimanee admi8efbie“' 

The facts of this case, so far as thev ara mAfiAHai f/x *.u.x 
this report, are as follows. The plaiotiffr sued to recover Rs 
the defendant, who was a resident of Umbala in the Puniah ' f-h ^ ^ “ 
being alleged to be due as the result of dealings in^flX^ hefe^waT°^K^ 
parties. Amongst other defences, the defendant claimed to Vn 
amount due on a certain rukka for Rs. 200 This set nff u 

by the court of first instance upon the ground Lat ^e olaim on 
was barred by limitation. On appeal by the defendant 
lower appellate Court reversed the finding of the court ’below ’ 
point, holding that the local law of the Punjab appliel to the ruLa^'® 
question, according to which the debt was nob time-barred The 
biffs appealed m respect of this and other matters to the High Court 
The Hod ble Dr. Sunda y Lai and Mr . A. P. Dube, for the appa^nts. 

Judge ol Cawnporo. dated the 2l5it of Augusc, 1911 modifvin^ ^eudaU. District 
Hakba.’BubordiDato Judge of Cawnporo, dated the 6th,of July^ 1910°^°^ Mohan Lai 
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Babu Satya Chandta Mukerjit for the respondeub. 

Knox and Muhammad Rafiq, JJ.: — The appellants before us 
In this second appeal were plaintiffs in the court of first instance. [239] 
They sued the respondent for a sum of money together with costs. The 
sum of money, they claimed, was alleged to have arisen out of certain deal- 
ings in wheat between the parties. The sum which they sued for was 
Rs. 3,200. The lower appellate Court wont into the accounts and gave 
the appellants a decree for Rs. 374-0-6 with proportionate costs. Against 
this decree the appellants have brought the present appeal. In the me- 
morandum of appeal they have raised several pleas. One of these please, 
namely, plea No. 6, has been abandoned, and the pleas urged before us 
really resolve themselves into two, the first being that the lower appel- 
late Court was wrong in debiting the appellants with the amount of a 
rukka dated the 7th of December, 1903, inasmuch as the claim on that 
rukka was barred by limitation. 

The second point was that the account books produced by the res- 
pondent before the lower appellate Court had not bean proved according 
to law. Before dealing with this we would note that the third plea in the 
memorandum of appeal is a plea calculated to get behind a finding of fact 
based upon evidence and of this we can take no account in second appeal. 
The second plea, which was to the effect that the lower court ought to 
have passed a preliminary decree under order XX, rule IG of the Code of 
Civil Procedure, is not entitled to any weight. We agree with the 
learned Judge of the court below that this was not a case in which a 
preliminary decree was required. 

As regards the action of the lower court with reference to the rukka, 
the contention was that the court ought bo have in the present case 
applied the provisions of the Indian Limitation Act of 1908 without any 
reference to the provisions of the Punjab Act No. I of 1904. Re- 
ference was made to Dicey on the Conflict of Laws, rule 118, page 711. 
But the learned advocate overlooked altogether in his argument the pro- 
visions contained in the Code of Civil Procedure, vide order VIII, rule 6. 
This order and rule apply equally as law in these provinces as in the Pun- 
jab in suits for recovery of money. The defendant can claim to set off 
against the plaintiff's demand any ascertained sum of money legally re- 
coverable by him from the plaintiff. Without going any further into the 
contention raised by the learned advocate, the sum due on the rukka 
a sum whiob the defendant, if [240] he had sued in the Punjab, could 
have recovered by law from the plaintiff. 

As regards the plea relating to the account books, we notice that the 
appellants, when they filed their objections in the lower appellate Court, 
filed the roll of respondents in that court, and they never objected that 
the account books had not been proved. We understand that the res- 
pondent went into the witness box and as a matter of fact did prove the • 
account books. This plea also fails. The appeal fails and is dismissed 
with costs. 

Appeal dismused. 
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APPELLATE CIVIL. 


1918 
Feb. 8. 


Before Mr, Justice Sir Barry Gri£fin and Mr. Justice Ohamitr. 


Biuari Lal (Plaintiff) v. Daud Husain and others (Defendants)*. 

[8th February, 1913,] 

Hf'ndti widow— Hindu law — Comjtromise/ollowed bp an award settling disputes as to the 
property of various members of the family — BJfcct of such award on reversionarv 
interests. ^ 

Where the widow of one and the son of the other of two brothers, Hindus 
separated in estate, entered into a oompcomise, which was found to be reasonable 
in its nature, conoerning the partition of the property of the two brothers, and 

an award was made on the basis of suoh compromise, it was held that it was not 
open to the reversioner to dispute the validity of the compromise and award 
especially when a considerable time bad elapsed and most of the property had* 
changed hands meanwhile. Ehunni Laiv. Oobind Krtshna Narain ( 1 ) and 
Madan Lal v. Chuttan Singh (2) followed. 

[Ref; 67 I. C. 210=31 0. L. J. 328.] 


AFPBIiLATB 

Oivrii, 

88 A. 240= 
11 A. L. J. 
852=18 I. 0. 
721. 


This was a suit bo seb aside a deed of compiomise and an award based 
thereon and bo recover possession of certain immovable property. 

The plainbiff came into court alleging that one Ganesh Eai, his 
maternal grandfather, was a separated Hindu and was the sole owner of 
the property in suit; that Musammat Gango, the widow of Ganesh Rai, on 
his death, book possession of the aforesaid property as a life tenant, bub 
unlawfully hransferred ib, under an arbitration award, to one Bbagirabh, 
who was Ganesh Rai’s cousin, that Bhagiratb sold a portion of it to Musam- 
mat Wali-un-nissa, and that the ancestor of the defendants brought a 
suit against the latter for pre-emption and obtained possession of bhe pro- 
perty from her. The plaintiff prayed that the arbitration award might be 
set aside and [241] possession delivered to him. The defendants pleaded 
that Ganesh Rai and Bhagirath were members of a joint Hindu family 
and were joint-owners of the property, and on Ganesh Rai's death, a dispute 
arising between Bhagirath and Musammat Gango, an arbitration award 
based upon a oompromise^bebween the parties was made, under which the 
property in suit was given to Bhagirath. He did not get ib by transfer 
from Musammat Gango, and bhe plainbiff had no right to the property 

The court of first instance decreed bhe plambiff’s claim, bub the lower 
appellate Court allowed bhe appeal and dismissed the suit. The 
appealed bo bhe High Court. Piamwtt 

Munshi Benode Behari (with him Dr. Saliih Chandra Bantrn) lor 
the appellant : — 

The compromise seems to be collusive and cannot bind bhe reversion- 
ers. Further it was not arrived at in a contested suit and go ib is of no 
effect. Ib was nob even a compromise, since bhe arbitrators, without usine 
their own judgment, gave the award according to the arrangement alreadv 
arrived at by the parties. It would be extremely dangerous if widows 
were allowed to alienate property to which bhe reversioners would be 


Mr. Agha Baidar, for the respondent : — 

There is no allegation in the plaint that bhe compromise was oollusiva 
or fraudulent. Fraud is never presumed. If once it is found that bhe 


• Second Appe;\l No. 839 of 1912 from a decree of D. R. Lvle Diqfrmf * 

Bhahjahanpur. dated the 30th of January, 1912, reversing a decree of *5* 

Subordinate Judge of Bhahjahanpur, dated the 11th of August 1911 Prasad, 


(1) (1911) I. L. R. 83 All 856. 


(3) (1912) 10 A. L. J. 101. 


1187 


AIL 


INDIAK HiaB OOUBZ BEPOBX8 


[iTol. 


1913 

FbB. 8. 

APpEiiijATB 

aivtn, 

3S A. 240a 
11 A. L. J. 
352 =18 I. 0, 
721. 


compromise was in ©very respect) a fair and reasonable one the argument) 
thafc ifc was not arrived afa in a oontesfied suit loses much of its force. The 
finding of the lower court is that the compromise is perfectly reasonable 
and saved the parties from a doubtful and ruinous litigation. On this’ 
finding the plaintiff has no case. Again the compromise is 2L years old. 
The property has, during the period, changed hands twice. It would be 
unfair if -the plaintiff was allowed to take the property back from a bona 
fide purchaser. The plaintiff’s family alone can know about the disputes 
which resulted in the compromise. They would not help the defendant 
with evidence, but would rather try to deprive him of the property. He 
relied on Khunni Lai v. Gobind Kriskna Narain (l) and Madan Lai v. 
CkuUan Singh (2). 

Munshi Benode Behari replied. 

£242J Grietin and GHA141EB, JJ. : — Balkishan and Mul Chandwere 
brothers, separate in estate. Mu) Cband died leaving a son Bhagiratb. In 
ezeoution of a decree obtained by Bhagiratb a share in a village called 
Jaswan was put up for sale and purchased by, or at all events in the name 
of, Balkishan. The last named was succeeded by his son? Ganesb, who 
died in 1888, leaving a widow Musammat Gango. Bhagiratb put forward 
a claim to the share in Jaswan. The dispute was referred to the arbitra- 
tion of three persons, but before an award could be made the parties 
agreed that the share in Jaswan should go to Bhagiratb and that a share 
in a village called Karauri, standing in the names ot Ganesh and Bhagiratb, 
should go to Musammat Gango, and at the same time other properties 
were allotted to one party or the other. An award was made in terms of 
this agreement. lu 19U4, Gango gave the share in Karauri to her 
daughter’s son, the present plaintiff. She died in 1908. In 1892 Bhagiratb 
sold the share in Jaswan to a Musammat Wali-un-nissa, from whom it 
was taken under a pre-emption decree by the predecessors of the defen- 
dants. Thus, there has been several dealings with the properties inolnded 
in the award. In the present suit, instituted in 1910, the plaintiff seeks 
to recover the share in Jaswan on the ground that he is not bound by the 
compromise and award made thereon. The Subordinate Judge decreed 
the claim, but his decision was reversed by the District Judge, who upheld 
the compromise, on the ground that it was a reasonable settlement of the 
dispute between Mussammat Gango and Bhagiratb. The learned Judge 
was disposed to think that Balkishan and Bhagiratb must have been joint 
owners of the share in Jaswan, as both wore recorded as holders of sir and 
khudkasht, and Bhagiiath’s name remained in the khaara after the death 
ol Balkishan, In second appeal it is contended that Musammat Gango 
being the holder of a limited Interest in the property bad no power to sur- 
render it to Bhagiratb in such u way as to bind the reversionary heirs of 
her husband. In our opinion there is no force in this contention. The 
case appears to be covered by the decision of the Privy Council in Khunni 
Lai V. Gobind Krishna Narain U) and the decision of this Court in Madan 
Lai V. Chutian Singh (2). The compromise w'hioh has been found to be a 
reasonabio [24i3] settlement was designed to put an end to a family dispute 
which would otherwise have resulted in ruinous litigation. On the authori- 
ties it is impossible to treat the compromise as an alienation, valid only if 
it can be shown to be justified by necessity. The appeal is dismissed wibb 

costs. 

Appeal dismissed. 


U) (1911) 1. li. B. 83 All. 85G. 


(2) (1912) 10 A, h. J., 101. 
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APPBLIiAXE CIVIL. 


1918 
Fbb. Z2. 


Before Mr. Justice Tudball and Mr. Justice Muhammad Rafiq. 

Mohan Lal {Judgement-debior) v. Jagan Nath and another Decree- 

holders.* 

[I2bh February, 1913.] 

Civil Procedure Code (1909), scciityn 47 — Execution oj Ou decrce^PartUion^Objectinn 
that decree-holders hed realised certain debts assigned by the decree to the judg- 
ment-debtor— ^Procedure. 


Apfbu^tb 

CiVllX 

36 A. 248=19 
1. 0. 622=11 
A.L. a. 282. 


The decree ia a partition sait, inter a i/a, allotted a earn of money to be paid 
by the judgment-debtor to the deoree-holders and aesigned certain debts on 
. account books to the judgment-debtor. On application by the decree- holders 
for execution as to the sum allotted to them, the judgment-debtor took objec- 
tion that the decree holders had as a matter of fact realized a large amount of 
the debts which had been assigned by the decree to him. Held that the question 
thus raised was cot a matter falling within the purview of section 47 of tbe 
Code of Civil 'Procedure, and that the judgment. debtor's remedy was by a sepa- 
rate suit to recover from tbe decree-holders the amount alleged to have been 
illegally realize!. 

C«ef. 63 I. 0. 975.3 


This appeal arose out of prooeediugs in esooution o£ a decree based 
upon a compromise in a suib for bbe parbibion of the properby of bhe family 
to which both parties belonged. Amongst this properby were certain debts 
due on bonds and other debts due on account-books. Several of tbe bond 
debts were assigned to tbe plaintiffs, and tbe rest as well as tbe debts on 
account-books to tbe defendant. In addition to this the sum of Bs. 3,400 
was to be paid by tbe defendants to the plaintifis, Bs. 400 at once and bbe 
balance within two years. The sum of Bs. 400 was paid. In 19i0 and 
1911 there were applications made by the decree-holders in execution of 
tbe decree whereby they sought to recover tbe balance of Bs. 3,000. The 
present application for execution was made in January, 1912. On tbe 
8th of Match. 1912, the judgmout-debtor tiled certain objections. Tbe 
objections were that the application was in contravention of the terms 
of bbe deoiee. that tbe application was time-barred, that interest bad been 
charged by tbo [2443 decree- holders to which they were not entitled, 
and that since the date of the partition decree, tbe plaiutiOs decree-holders 
had realized a large sum of money out of those debts which bad been allot- 
ted to bhe judgment-debtor under the parbibion decree. On the 16th of 
March the objections were slightly amplified by another application in 
which the judgment- debtor sought for time to bring into court evidence 
to prove that the decree-holders bad realized a large sum out of those debts 
based on account-books which had been allotted to the defendant. 

The court of first instance disallowed the objections. The defendant 
judgment-debtor appealed to the High Court. 

Pandit Bhiam Krishna Dar and Pandit Oma Shankar Bajpai, for the 
appellant. 

The Hon’blo Pandit Moii Lal Nehru^ for the respondents. 

Tudball and Muhammad Bafiq, JJ. : — This is an appeal arising 
out of execution proceedings. The facts are briefly as follows : — The 
parties are sSep-brobhers. A suit for partition was brought by the plaint- 
iffs respondents for partition of the joint family properby. The suit 


• First Appeal No- 206 of 1912 from a deoree of Mohan Lal Hukku, 
Judge of Meerut, dated the S6tb of May 1913. 
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sum of Es. 400 was paid. In 
tions made by the decree-holders 
they soughb bo recover [245] 
presenb application for execution 


ended in a decree, dated the 3rd of March, 1908, based on a compromise. 
The compromise is dated the 14th of January, 1908, and was died in the 
course of the appeal in this Court, on the 22nd of January, 1908, and was 
romitbed to the court below for veridoation and report. It reached the 
court below on the 31st of January, 1908. According to the compromise 
the lauded property was divided in a certain manner, likewise the house 
property. With these we are not concerned in this appeal. The third 
class of property consisted of debts on bonds and on accounts entered in 
certain account-books. Of this class about ten debts secured by bonds 
were allotted to the plaintiffs. The remaining debts, inoloding all those 
due on accounts, were allotted to the defendant. In addition to this 
allotment of the property under the compromise a sum of Rs. 3,400 
was to be paid by the defendant. Of this. Rs. 400 was to be pthid 
at once and the balance of Rs. 3,000 at the end of two years. The 
compromise on being duly verified was submitted to this Court, and 
a decree was passed thereunder on the 3rd of March, 1908. The 

1910 and 1911 there were applioa- 
in execution of the decree, whereby 
the balance of Rs. 3,000. The 
was made in January, 1912. On 
the 8bh of March, 1912, the judgment-debtor filed certain objections. 
The objections were that the application was in contravention of the 
terms of the decree ; that application was time barred ; that interest 
had been charged by the decree-holders to which they were not 
entitled, and that since the date of the partition decree the plaintiffs 
decree-holders had realized a large sum of money out of those debts 
which had been allotted to the judgment-debtor under the partition decree. 
On the 16th of March the objections were slightly amplified by another 
application, in which the judgment-debtor sought for time to bring 
into court evidence bo prove that the decree-holders had realized 
a large sum out of those debts based on acounh-books which had 
been allotted to the defendant. The lower court has disallowed the objeo- 
ticn. The plea of limitation was not pressed, and the lower court held 
that if the decree holders had wrongfully recovered the debts, the judg- 
ment-debtor had his remedy against the decree-holders in a regular 
suit. The judgment-debtor comes here on appeal, and the first plea taken 
is that the point raised as to the collection of debts duo to the judgment- 
debtor by the decree-holders is a point which falls under section 47 of the 
Code of Civil Procedure and the lower court ought to have gone into 
it. To this we cannot agree. The appellant has an entirely a separate 
cause of action against the deoiee-holdars, if the latter have as a matter o 
fact recovered the debts due to him and not to themselves. Once the 
final decree in the partition suit was passed, the plaintiffs, deoree-holders, 
ceased to have any title whatever to the debts in question. It is no 
pleaded that the plaintiffs' decree for Rs, 3,000 has been satisfied. 
has been no voluntary payment. It is further urged on behalf of the 
appellant that under clause (2) of section 47 we should treat his present 
petition of objection more in the nature of a plaint, so that the 
proceedings may be treated as a suit by him to recover the amount whion 
he claims to have been collected by the deoree-holders. We see no reason 
to do so, assuming for a moment that the second clause of the section 
enables us to do as ho wishes. The present proceeding is one which has 

arisen out of an application by the decree-holders and the objections are 
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merely objeobions asking the oonrb to reject the applioation. No amount 

[246] is speoitioally claimed therein as having been collected by the 
decree-holders. 

The second ground of appeal is not pressed. The third ground of 
appeal has no force. Assuming that the respondents have misappropriated 
the money due to the appellant, the latter has a remedy by regular suit. 

The fourth ground of appeal is that as the plaintiffs have refused to 
fulfil their obligations under the decree they are nob entitled to recover the 
money from the appellant. In so far as the decree itself is actually con- 
cerned there is no obligation on the decree-holders which they have to per- 
form. It is urged that on tha 31sb of January, 1908, when the compromise 
filed in this Court was received in the court below an agreement was filed 
by the parties on the same day under which the plaintiffs, decree-holders, 
agreed to make over the account-books to the defendant. It is further urged 
that it was clearly understood by the parties that the defeodant was to 
have two years’ time given to him under the decree (as was actually 
granted thereby) for payment of Bs. 3,000, because he was to have the 
account-books at once handed over to him to enable him to recover the 
bebts allotted to him. It is pleaded that the decree-holders have never 
handed over the accounts to him, and have thereby prevented him from 
recovering the debts, and as a consequence have prevented him also from 
paying the sum of Rs 3,000. It was urged that when the previous applica- 
tions were made by the decree-holders this objection was all along taken, 
though it is also admitted that as a matter of fact it was not taken in 
the present instance in the court below. It seems to us quite clear that 
the rights of the parties, after the compromise had been arrived at were 
governed by the decree of the 3rd of March, 1908. It may be that on a 
true interpretation of that decree the judgment-debtor was entitled to 
the possession of the account-books, as the debts based on those 
account-books were entered therein and they formed the chief proof 
of those debts. It was open to the judgment-debtor to put the decree 
into execution and to recover the books, from the plaintiffs if they did not 
deliver them. As a matter of fact the decree is silent as to the possession 
of the account-books, and we do not think that we can go behind 
the decree to find out what other rights the parties may have. If any 

[247] portion of the compromise was accidentally omitted from the 
decree, it was open to the judgment-debtor to have the decree amended. 

If he intentionally omitted any portion of the compromise from the decree 
he has himself to blame. In any case ha is not entitled to go behind the 
decree which finally decided the rights of the parties. This is a point 
which, as we have already pointed out, was not taken in the court below 
If the appellant deems himself aggrieved in any way, we must leave him 
to his remedy by a separate suit. Wo think the decision of the court 
below is perfectly correct. We dismiss the appeal wihb costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Sir Harry Qriffin and Mr, Justice Ohamier. 
Ganeshi Lal and others {Plaintiffs) v. Charan Singh 

AND OTHERS {Defendants)* 

[15fch February, 1913.] 

Mortgage — Parties — Sm'i for entire mortgage money and sale of entire mortgaged pro- 
perty Omiaaton to implead certain persons interested— ‘Decree to which plaintiffs 

entitled. 

Where a plaiatifi mortgagee sued for the reoovery of the whole of the mort- 
gage money by the sale of the whole of the mortgaged property, but by an over- 
sight omitted to implead certain persons who had acquired a share in the pro- 
perty subseqaent to the mortgage in suit, it was heldt that so much of the 
claim should be decreed as was proportionate to the interests of the persons who 
were before the court. 


1913 

PBB. 15. 
AFFBHZ^TB 

ClVlIi, 

85 A. 217=] 9 
I. 0. 614=11 
A. h. J. 280. 


[Ref. 70 I. 0. 542=35 0. L. J. 332; 72 I. 0. 459;, 75 I. 0. 917.] 


This was a suib on a mortgage made in favour of the first plaintiff in 
January, 1891. Some of the defendants were the mortgagors and remain- 
der were impleaded on the ground that they had acquired an inbaresfc in 
the mortgaged property by purchase, One of the defences bo bhe suib was 
bhab bhe plaintiffs had failed bo implead four persons who had acquired 
one-sixth of the mortgaged property after the mortgage. The first court 
gave bhe plaintiffs a decree for 5/6ths of bhe amount due on bhe mortgage, 
bo bo recovered, if necessary, by sale of 5/6bhs of bhe property mortgaged. 
The defendant appealed. The District Judge held that bhe non-joinder 
of owners of one-sixth of the property was fatal tot bhe suib. which he 

accordingly dismissed. 

The plaintiffs appealed to the High Court. 

[248] Dr. Satish Ckandra Banerji and Babu Jogindro Nath Ohau~ 

dhri, for the appellants. 

Mr. M. L. Aqarxoala and Munshi Benode Beharit for bhe respondents. 

Griffin and Chamier, JJ. ; — This was a suib on a mortgage made in 
favour of the first plaintiff in January, 1891, Some of the defendants 
were the mortgagors and the remainder were impleaded on bhe ground 
that they had acquired interest in bhe mortgaged property by purchase. 
One of the defences bo the suib was bhab the plaintiffs bad failed to im- 
plead four persons who had acquired one-sixth of the mortgaged property 
after bhe mortgage. The first court gave bhe plaintiffs a decree for 5/6ths of 
the amount due on bhe mortgage, bo be recovered if necessary, by sale of 
5/6tbs of bhe property mortgaged. The defendant appealed. The District 
Judge hold that the non- joinder of the owners of one-sixbh of bhe property 
was fatal to the suib, which ho accordingly dismissed. In Becond appeal it 
is contended that bhe decision of the lower appellate court was erroneous. 
Reliance is placed on bhe decision in Imam Ali v. Baij Nath Bam Sahu W 
and some observations made by one of us in Gendan Dal v. Babu Bam I /• 
For bhe defendants respondents it is contended that a mortgagee must sue 
for recovery of the whole of bhe mortgage money by sale of bhe whole oi 
bhe mortgaged propsrby. and bhab if for any reason he is unable bo asfc lor 
bhe sale of bhe whole mortgaged property his suib should be dismissed, lu 


• Sjoond Appoil No. 451 of I9l9 fro.n a deoroe of H. M. Smith, Additional 
o! Agea. dated the 2Dth of Novambec. 1911, tevecsing a deoteo ol Kalika Singh, Ana - 
fionr^l Subordinate Judge of Agra, d^ted the 27th of June, 1911. 

(1) (1909) I. D. R. S3 Oal 013. (2) (1911) 9 A. D. J. 86. 
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bhe presenb case the plaintiffs sued for recovery of the whole of mortgage 
money by sale of the whole of the mortgaged property. But by an over- Fbb. is. 
sight they omitted to implead certain persons who owned a share in bhe 
property distinct from the shares held by the other defendants. It seems Appellatb 
to us that if the other questions in the case are decided in favour of the 
plaintiffs, so much of bhe claim should bo decreed as is proportionate to 3S A. 947=ilg 
the interest of the persons who are before the court. Thera seems bo be I. C. 614jb11 
some question as to whether the defendant? are the owners of 5/6bhs or a ®80, 

smaller share. This matter may be determined by the lower appellate 
court. We allow bhe appeal, set aside the decree of the lower appel- 

remand bhe case to that court to be restored to the 
L249J pending file and disposed of according to law. Costs will be costs 
m the cause. 

Appeal allowed and cause remanded. 


36B4. 249 (=19 I. C. 447==11 A. L. J. 24B). 

appellate civil. 

Before Mr. Justice Tudball and Mr. Justice Muhammad Rafiq. 

Jai Dei (Applicant), v. Banwabi Lal (Opposite party).* 

[18hh February, 1913.] 

Acl Wo. VII of 1889 (Succe8»toH Certificate Act), section 9-Certificate in favour of 
Htndu Widow to realtse interest o}ilp — Certificate ultra vires. 

A ® certifio-ite was granted to a Hindu widow for oolleotion of 

debts due to her late husband, it was not competent to the Court, in lieu of 
requiring security from the grantee, to give a ooriifioate for reilizition of interest 
only without disturbing capital. Shib Dei v. Ajvdhia Prasad U) referred to 

In this case one Musammat Jai Dei, a Hindu widow, applied under 
section 6 of the Succession Certificate Act, 1889, for a certificate in res 
peat of four debts due to her late husband. The application was opposed 
by certain reversioners, who a^ked bhe court to take security from the 
widow as there was every likelihood of her wasting the corpus of the oro- 

nrfl/r passed the following 

order . - The 06rti6cate asked for is granted, with the condition that the 

^pheaut may not disturb the capital sum and shall draw interest only ” 

^nestZ W "^8ing that the order in 

thn Vires the condition impojed being one which it was not 

in the power of the court to annex to the grant of a oerbi6oate. 

Dr. Surendra Nath Sen, for the appellant. 

-Baliodur Sapru, for the respondents. 

T,.' Tin =-Tb9 arpellant Musammat 

IIR aT V fr Succession Certh 

fioato Act. in respect of four debts duo to her deceased husband The Tn 

plication was opposed by certain reversionera. who asked the court to take 

security from the widow as there was every likelihood of her wastit g bhe 

e rpus of the property if it reached her bands. On that the District 

Judge passed the following order The certificate asked for i« graS 

with the oonditiOD that the ap plicant may not disturb the capital sum and 

# AppealNo. 148 of i9l!2 from an order of T. L Johnatinn 

of Farrukbabad, dated the 1st of August, 1912. ' Djatriob Judge 

(1) P. A. f. O., No. 108 of lOlO.Jdecided on the 13th of- February, l9ii. 
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1913 Shall draw interosh [280] only. This will obviate the neoossity for se- 
FBB 18. ourity.” Musammat Jai Dei has oome here on appeal, and it is that 

the condition imposed by the court is ultra vires and that so much o£ the 

order passed is illegal. The case is similar in all respects to the case of 
Musammat Shtb Dei v. Ajuihia Prasad (1). on the 13th of Febru- 

35 * 219=19 ary. 1911. As in that cause, all that the Court could do was to 
1 . 0 . 147=11 ftLndition precedent to grant of the certificate 

4. L. J. 248. , eeourity under section 9 for rendering an account of the debts and 

fecurities received by her and for indemnifying the may be 

entitled to the whole or any part of the debt. The certificate as 
by the Judge would only entitle the widow to reooyer 
the interest on the debts. It is not a question of the- 
interest on securities ”-as defined in section 3 of the 

cation and to proceed to enter into and decide as to whether « 
is any necessity to take security from the widow 

The parties will be allowed to go into evidence on t^e POint and on^th^_ 

evidence the Conife -will oonoe to a conclxision. If oonditional on 

Sion that security is necessary, it will grant a orial on 

her furnishing security. If it comes to the co s of this 

necessary, it will grant a certificate unconditionally. The costs 

appeal will abide the result. alloioed. 

3B A. 260 (=11 A. L. J. 241=18 I. 0. 928). 

APPBIitiATB CIVIL. 

Before Sir Benry Richards, Knig ht. Chief Justice, and Mr, Justice BanerB. 
PAR30TAM DA3 AND OTHERS {Plaintiffs) V. PATB3RJ PARTAB 

Narain Singh and others (DefeTtdantsjc 

[iBth February. 1913.] r, /nr a 

Act No ni of 1617 (Indian Begistralion Act), Section 

t-slVJUon of property oon.pr.-,.d in a ^eetl may deed «« 

Whore one o! several villages oomprised in f ^obJ^ithoU this 

aesotibod as being in a wrong tappa. the d^^onption was not 

error, auffioiont for identifioation, it was ^ ^ . village in question. Bent 

suffioient to invalidate the mortgage as regards the vuiage i 4 

Madho Singh v. Jagat Singh (2) referred to. 

[Ref: 20 I, 0. 885=21 M.L. J. 664=1913 M. W. N. 526.3 

THIS was a suit for sale ^ourt of first [291] 

fnstAuce had held it to be inva id °“® 21 of the Indian 

the ground in question was thus described in the 

deTdU" tL entile possessKo other 

;^rs?TtU;stof the"d^tipron“wf^^^^^^^^ vi.lage was not 

b r LWunTM^- .ccind Pr.ad and Manlvl 


of GoratIhputTaUd the 15th Of December. 1910. 
tl) F. A. f. O. No. 103 of 1910. 


(2) (1912) lO A. L. J. 9®- 
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Dr. Saiislt Chandra Banerji, The Hon’ble Dr. Tej Bahadur Sapru, . igig 
Maulvi Muhammad Ishaq^ Muosbi Parmeshwar Dayal and Munshi Fhb. 18 , 
PurushoUam Das Tandan, for the respondents. 

Richards, O.J., and Banerji, J. — This appeal arises out of a suit for 
sale upon a mortgage, and the only question we have to determine is 
whether the court below was right in dismissing the claim in so far as it 38 A. 200=:11 
sought to bring to sale the village Rasulpur. tappa Kadar. The court A, L. J. 241 
below has held that having regard to the provisions of section 21 of the 
Registration Act of 1877 the registration of the mortgage deed as regards 
that village was void and it has accordingly dismissed the claim in respect 
of that village. The correctness of this decision is challenged in this 
appeal by the plaintiffs. 

The mortgage comprises a number of villages, among which is the 
village Rasulpur, and it is thus described in the deed. '*The entire mauza 
Rasulpur, tappa Padya, . . pargana and district Basti . . 

which are mortgaged with possession to other persons ". Mauza Rasul- 
pur is not in tappa Padya, but is in fact in tappa Kadar. This 
is established by the evidence to which the court below has referred, 
but it is admitted that it is situate in pargana Basti and in the 
Basti district, and it was also mortgaged with possession to other 
persons. The court below bolds that as the tappa in which the pro- 
perty in question is situate has been wrongly given in the mortagage 
deed, the registration of that document is thereby vitiated. Section 21 
of the Registration Act merely provides that a non-tesfeamentaiy docu- 
ment relating to immovable property should contain a [252] descrip- 
tion of such property sufficient to identify the same, and the appen- 
dix to the Registration Manual required that the name of the village, 
pargana and district should be entered. In the present instance the 
name of the village and the names of the pargana and the district in 
which it is situate are given in the mortgage deed. The only defect is the 
mistake in the name of the tappa. The fact that it is further mentioned in 
the mortagage deed that the mortgaged property is subject to a priorf mort- 
gage under which the mortgagee is in possession is another oircumsbanoe 
which would enable one to identify the property intended to be mortgaged 
and mentioned in the mortgage deed. We are unable to hold that the 
mistake in the tappa is alone sufficient to vitiate the registration of the 
document which was accepted for registration and actually registered. 

The description given, in spite of the error in the tappa. was in our 
opinion sufficient to identity the property and that part of the description 
which was in fact erroneous may well be disregarded. 

A similar question arose in Beni Madho Singh v. Jagal Singh (1) 
and it was held that a sale deed having been registered, the registration 
could not be a nullity merely by reason of there being an error in the 
description of the property. The court below was, therefore, in our opinion 
wrong in dismissing the claim as regards the village Rasulpur. 

It was contended on behalf of the respondent, Kashi Prasad, that he 
was a bona fide purchaser without notice of the plaintiff's earlier mortgage. 

In the first place wo may point out that the property was sold and'^was 
purchased by Kashi Prasad in execution of his own decree. In the next 
place there is nothing to show that he made any inquiry as to the exist- 
ence of a prior mortgage on the property. If he had made any inquiry, 
ill is clear that he would have found that the property which is mentioned 

(1) (1913) 10 A. li. J. 33. 
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in bhe mortgage deed in suits as being in the possession oi a prior 
mortsgagee is the property now sought bo be sold. He never oame forward 
to say that he was misled in any way by the misdesoripbion in bhe 
mortgage deed. The plaintiff, therefore, is entitled to a decree for sale of 
Basulpur as against the respondent Kashi Prasad. 

[253] It was contended on behalf of the respondent Hira Prasad that 
the decree for sale of Basulpur in favour of bhe plaintiff should be subject 
to two prior mortgages, namely, one of July, 1880, and the other of the 
25bh of November, 1880, The mortgage of bhe 2nd of Ju'.y, 1880, is a 
usufructuary mortgage made in favour of Bam Naraln and others, and the 
other mortgage is a simple mortgage in favour of Sham Narain and others, 
bhe predecessors in title of Hira Prasad. Hira Prasad has purchased bhe 
mortgagee rights in regard to half of the property and has redeemed the 
mortgage in respect of bhe other half and has thus stepped into the shoes 
of bhe prior mortgagee. He is, therefore, entitled to claim that the decree 
in bhe plaintiff’s favour should be subject to bhe mortgage of the 2nd of 
July, 1880, This is conceded by the learned advocate for the plaintiff, 
and indeed in the plaint the plaintiff’s prayer was that the sale should be 
subject to that mortgage. As for bhe mortgage of the 25bh of November, 
1880, bhe court below has held that, as a decree was obtained on the basis 
of that mortgage, the said mortgage has merged in bhe decree and that the 
decree has become time-barred and is no longer capable of execution. So 
that Hira Prasad cannot now claim that the sale in enforcement o* 
plaintiff’s mortgage should be subject to the mortgage of the 25bh of 
November, 1880. In the connected execution First Appeal, No. 303 of 
1912, decided by us to-day, wo have held that bhe decree obtained on foot 
of the mortgage of bhe 25bh of November, 1880, is no longer capable of 
execution and is time-barred and it is clear that it was also time-barred on 
the date on which the plaintiffs brought their suit. That being so, that 
mortgage no longer subsists and cannot be enforced. 

The result is that we allow bho appeal so far that we vary the decree 
of the court below by adding to bho decree a direction for sale of the vil- 
lage Basulpur, tappa Kadar, subject to the mortgage of the 2nd of 
1880. The appellants will have their costs in bjth courts as part of t 0 
decretal amount which may be recovered by sale of bhe village Baflulpur 
and the other villages ordered bo be fold by the decree of the Court belo^ 
In other respects we affirm bhe decree of the court below. "We extend 
time for payment for six months from this date. - 

Decree modified. 


36 A. 2B4 ( = 19 I. 0. 431=11 A. L. J. 260). 

[254] APPELLATE CIVIL. 

Before Mr. Jusliee Sir Barr y Griffi n and Mr. Justice Chamier. 

Badri Prasad ahd another (Plaintiffs) v. Abdul Karim and others 

{Defendants) * 

[20bh February, 1913.] 

det No. I of 1873 (Xnaiati Evidence Act), section QS^Mortjage^Evtdence of etU 

— toiiness — Scril^ . ^ 

. Raoond Appeal ® decree of D. B. Lyle, 

5 hahiahaBputr dated the Bth of Deoamber, 1911, reversing a daoroe of 
^UBainrMuQBif oI Budaun West, dated the 18th of May, 1911. 
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Held tbftt tho soribd of a mortgage dead oaonot be coaoted as an attesting 
witness merely because lie has signed the deed, even though tbe deed may in 
(act have been executed in his presence. To be an “attesting witness” within 
the meaning ol section G3 of the Indian Evidence Act, 1872, the witness must 

have soon tbe document executed and have signed it as a witness. 

JRann v. I/Oicmanrao (IJ; Burdiit v. Spilsbury (2) and S/mwu Palter v Abdul 
Eadir Ravulhan [‘6) followed. iJarf/to. Ktahenv. Patch Alt Khayi Raj 
Narain Qhoth v Abdur Rahim (5J and Muhammad AH v. Jajar Khan ( 6 ). dis- 
cussed. 

CRef. 62 I. 0 97—48 Oal. 6L ; 65 I. 0. 61] 

The facts of this case were as follows Tbe plaintiffs sued upon a 
mortgage bond. They produced none of the attesting witnesses to prove 
the bond, although one of them was alive and procurable. They produced 
the scribe, Gbulam Jilani, who stated that at the request of the exeoutant 
who was illiterate, he had signed the executant’s name for him and that 
the executant had touched the pen. He also stated that the consideration 
was paid in his presence. Ghulam Jilani had signed the bond as a scribe 
and not expressly as an attesting witness. The Munsif held the bond 
proved. On appeal the District Judge held that the bond was not duly 
proved and dismissed the suit. The plaintiffs appealed to the High Court. 

Maulvi Muhammad Ishaq, for the appellants: — 

A scribe who has signed his name on the deed and who is in a posi- 
tion to give evidence as to the execution thereof may be considered to be 
an attesting witness although be has not signed specifically as such. The 
evidence of such a scribe is legally sufficient to prove the bond ; Muham- 
mad AH V. Jajar Khan (6), Badha Ktshen v. Fateh Ah Khan (4). To be an 
attesting witness a person need not describe himself as such on the deed, 
[263] nor is it necessary that his name should appear on a particular part 
of the document, e.g., the margin, rather than on any other part of it. He 
is an attesting witness if the execution of the document has happened in 
his presence, and he is able to testify to it. I am further supported by the 
oases of Baj Narahi Ghosh v. Abd^ir Bahim (o) and Dinamaijee Debi v. 
Bon Behari Kapur (7). At all events the District Judge should have 
granted our prayer for an opportunity to produce the attesting witness 
who is alive. 

Munshi Govind Prasad, for the respondents: — 

In order to be an attesting witness within the moaning of section 68 
of the Evidence Act it is necessary that the witness should have seen 
the deed executed and have signed the deed as a witnese of that fact. A 
scribe who signs the deed merely as the writer thereof, and not as purport- 
ing bo be a wibnosi of the execution he ia nob an attesting witness I rely 
on the cases of Banu v. Laxmanrao (1) and Shamu Patter v. Abdul 
Kadir Bavuthan (3). The appellants who deliberately failed to call the 
attesting witness have no right to be given an opportunity to call him 
now. 

Maulvi Muhammad Ishaq replied. 

Griffin and Chamier, JJ.:— This was a suit upon a mortgage for 
Es. 99 made in December, 1884. The claim was decreed by the first 
court, bub was dismissed by the District Judge on appeal on the ground 
that tbe mortgage deed had nob been proved as required by section 68 of 
the Evidence Act. 


ID (19081 I. L. R. 33 Bom. 41. 
(2) (1843) 10 0. and P. 340- 
(8) (1912) I. L. R. 36 Mad. 607. 

(4) (1696) I. L. B. 20 All. 63S. 


(5) (1901) 5 C. \V. N. 454. 

(6) Weekly Notes, 1897. p. 140 

(7) (1901) 7 0. W. N. 160. 
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The only witness called to prove the exeoabion of the deed was 
Gbulam Jilani, the man who wrote out the deed. He deposed that the 
deed was executed in bis presence. The question is whether be was an 
attesting witness within the meaning of section 68 of the Bvidenoe 
Act, He signed his name on the deed in the usual way, but he did so for 
the purpose of showing that it had been written out by him, not for the 
purpose of showing that he was an attesting -witness. In fact there can be 
no doubt that he wrote his name on the deed before the deed was signed 
by the executant. The appellants rely upon the decision of BtJBKiTT J. 
[256] in Badhii Kishen v. Fateh AU Khan (1) in which it seems to have 
been held that section 68 had been complied with where the plaintiff had 
called “scribe of the deed, who, though not an attesting witness, had affix- 
ed his name to the deed and who swore that the deed had been executed 
in his presence”. That decision was cited with approval by HAbingxon J. 
in Raj Narain Qhosh v. Abdur Rahim (2). BURKITU J., professed to 
follow the decision of Banbrji and Aikbian.JJ., in Muhammal Ali v, Jafar 
Khan (3). We do not think that those learned Judges intended to hold 
in that case that a man should be regarded as an attesting witness merely 
because he had written out the deed and signed his name on it and sworn 
that the deed was executed in his presence. We think that they intended 
to hold only that if the writer of a deed signed it with a view to testifying 
to the fact of the execution he would be an attesting witness although he 
was nob so described on the face of the deed. Unless the report of the case 
of Badha Kishen v. Fateh Alt Khan is misleading, we think that BURKITT J- 
must have misinterpreted the decision of Banerji and AikMAN, JJ. 

In Banu v. Laxmanrao (4) it was held, following Burdett v, Spils- 
bury (5), that an attesting witness was a witness who had seen the deed 
executed and who had signed it as a witness. In the recent case oiBhamu 
Patter v. Abdul Kadir Bavuthan (6) their Lordships of the Privy Oounoil 
quoted the decision in Burdett v. SpiLshury with approval, and in particular 
approved of the statement of the Lord Chancellor that "the party who sees 
the will executed is in fact a witness to it and if he subscribes as a witness 
he is then an attesting witness". They held that the word "attested in 
section 59 of the Transfer of Property Act was used in that sense. It is 
evident that the word ‘attesting’ in section 68 of the Evidence Act is used 
in the same sense. Ghulam Jilani may have witnessed the execution o 
the deed now in suit, bub he did nob sign the deed as a witness. We mus 
therefore hold that he is nob an attesting witness and the production 
of his evidence was nob a compliance with section 60 of the Evidence Act. 
We think: however, that the case should go back to the lower LAOU 
appellate court in order that the plaintiffs may have an 
of producing further evidence. Ghulam Jilani stated that 
attesting witnesses was still alive. The decision of Bubkitt J- ^ , 
the plaintiffs in supposing that they had complied with law. 
before us an affidavit that the plaintiffs asked the District Judge to g 
them an opportunity of producing other evidence. We allow , ^^^*50 
set aside the decision of the lower appellate court and 
bo that court in order that it may be disposed of according bo 
reference to the above remarks. Costs in this Court bo be costs m the 

Appeal allowed and cause remanaea. 

(4) (1908) I. Ij. B. 83 
(6) (1843) 10 0. and F. 840. 

(0) (1912) I. L. B. 85 607. 


(1) (1888) 1. D. B.20 AU. 532. 

(2) (1901) 5 O. W. N. 454. 

(3) Weekly Notes, 1897, p. 146. 
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83 A. 257 (=11 A.L. I. 857=20 1. 0. 182). 

MISOEIili/VNKOUS CIVIL. 

Bfi/orfi itfr. J«sitcfl Sir Harry Gi iffin and Mr. JuHioe Muhammad Rafiq, 

Jairaj Maij {Applicant) v. Radha Kishan and another {Opposite 

Parlies).* 

[22nd February, 1913.] 

Civil Procedure Code (1882), teciion 287 {c)— -Execution oj decree — Mortgage on properly 
mW notified at time of sale^Svbeeguent suit on mortgage — Awtion-purchaser not 
ettopped from questioning validity of mortgage. 

In prooeedJngg in exeoutionrof a deotee a person alleging himself to be the 
mortgagee of property about to be sold asked the exeouting oourt to notify the 
existence of hia prior inoumbranoe on the property to be sold, and the Court, 
without apparently making any inquiry as to the genuineness of the mortgage, 
did 80 , but did not sell the property subjeot to the prior inoumbranoe. The pro- 
perty was sold and purohased by the decree-holder. 

Ueld on suit by the mortgagee that the deoree-holder auction purchaser was 
not estopped from contesting the validity of the mortgage so notified. Shib 
Kunwar Singh v. Sheo Prasad Singh (1) followed. 

CRef: 63 I. O. 398=19 A. Ii. J. 400=43 All. 489 ; 47 Cal. 446=30 0. L. J. 496=24 O.W. 
N. 269 ; 66 I. 0. 694=25 0. W. N. 942=34 0. L. J. 333.] 

The facts of this case were as follows : — 

Mubammad Mushtaq executed a mortgage on the 14th of January, 
1895, in favour of Radha Kishan. The mortgage was unregistered. In 
execution of a decree against Muhammad Mushtaq, Jairaj Mai attached 
and pub up to sale the property of Muhammad Mushtaq which had been 
mortgaged. Thereupon Radha Kishan applied, on the 19th of September, 
1904, to the execution court that the amount due to him under the mort- 
gage might bo notified along with the decretal amount : and on the same 
day the court passed the order : — " Let the amount be notified.” This 
was done. [288] The property -was put up to auction and purohased by 
Jairaj Mai. Subsequently, Radha Kishan sued on his mortgage, when 
Jairaj Mai raised the defence that the mortgage was fictitious and without 
consideration. The court of first instance gave effect bo this plea, and 
dismissed the suit. The court of first appeal reversed this decision, being 
of opinion that Jairaj Mai was estopped from raising this plea, for the 
reason that he had nob raised any objection when the mortgage was 
ordered to be notified. This view was upheld by the court of second 
appeal. Thereupon Jairaj Mai petitioned for a reference, and the case was 
referred to the High Court for opinion under rule 17 of the Kumaun Rules. 

Mr. Agha Haidar^ for the petitioner (defendant), contended that the 
application made by Radba Kisban was not a claim or objection coming 
under section 278 of the old Code of Civil Procedure. He merely asked 
that the amount of bis lien might be notified in the sale proclamation. 
The oourt held no investigation into the matter and the property was not 
put up for sale subject to mortgage. If the court had intended to do that 
it would have said so. The order was not passed under section 282 of the 
Code. The mortgage was simply notified under section 287 (c). Under 
such circumstances the auction-purcbaser was not debarred from raising 
the plea that the mortgage was fictitious and without consideration. He 
relied on the case of Shib Kunwar Singh v. Sheo Prasad Singh (1). 

• Civil Misoellaneoaa No. 377 of 1912. 

(1) (1906) I. L. R. 28 All., 418. 
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Dr. Satish Chandra Banerji (with him Mr. J. M. Banerji), for the 
opposite party (plaintiff), contended that the raling cited by the applicant 
could not apply to the facts of the present case. H^re the deoree*bolder 
himself, who eventually became the aaction-purchaser, had acquiesced in 
the proclamation of the lien. If the mortgage was fictitious be should 
have opposed the application to have the lien notified. But he agreed to 
the notification being made, and thus joined in the representation that 
only the equity of redemption was being sold, with the result that he was 
able to purchase the property for a small price. His conduct estopped 
him. Besides, there was nothing to show that the court did not inquire 
into the validity of the mortgage, and every presumption should be made 
in favour of the regularity of the court’s proceedings. 

[259] Ghiffin and Muhammad Rapiq, JJ.:— This is a reference 
made bo this Court under the Kumaun Rules, Jairaj Mai, in execution of 
a decree against one Muhammad Mushtaq, applied for sale of certain 
property. In the course of the exeoubion proceedings one Radha Kishan, 
on the i9th of September, 1904, put in an application to the effect that 
a mortgage of the 14th of January, 1895, be notified at the time of the 
sale of the property. On the same date the court executing the decree 
passed the order : — " Let the mortgage bo notified." We have no infor- 
mation as to whether any inquiry took place in that court as to the 
genuineness of the mortgage set up by Radha Kishan. The property was 
sold and was purchased by Jairaj Mai. In the year 1910, Radha Kishan 
sued to recover principal and interest on this document of the 14th of 
January, 1895. The defendant No. 2, Jairaj Mai, pleaded that the mort- 
gage sued on was altogether a fictitious document. His defence was up- 
held by the court of first instance, which dismissed the plaintiff's suit. 
The plaintiff appealed. The court of first appeal held that, as the 
mortgage deed of 1895 was proclaimed as a lien on the property, Jaira] 
Mai cannot now claim that " this mortgage is to be as if it had never 
heen. As he has taken no steps to set it aside, it seems to me that he is 
bound by it and must either satisfy the mortgage or suffer the land to be 
sold.” That court allowed the plaintiff's appeal. On a further appeal by 
the defendant that court upheld the decision of the first appellate court. 
The Commissioner held that ” it has been rightly held that he (defendant 
is now estopped from putting forward an allegation that this mortgage-deed 
is nob a genuine document.” Jairaj Mai then petitioned the Local Govern- 
ment, with the result that we have before us this reference, ^he question 
as to which out opinion is invited is whether the Commissioner was 
wrong in law in holding that the appellant was estopped in questioning 
the mortgage deed. In our opinion, on the facts stated, the appellant is 
not estopped from questioning the mortgage deed in suit. The morbg&go 
deed was notified in bbe proceedings of 1904 on the application ot 
Radha Ki‘=han There wag no declaration, act or omission on the part of 
Tairai Mai which would operate as an estoppel. The ruling of this Court 
in Shib Kunivar Singh v. Sh'^o Prasad Singh (l) [260] lays “ 

person in the position of Jairaj Mai is not debarred from proving that tne 
mortgage set up by bbe plaintiff was fictitious and without 
This being our opinion on the question of law involved, we think 
proper course bo be adopted is bo send the case back to the first appellate 

(1) (1906) 1, L. B. 28 All. 418. 
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oourb for disposal of bho obhor pleas in the appeal. We are further of 
opiuioa that oosbs of bhis referenoo should be oosbs in bhe oause, aud bhab 
oosbs should abide bhe resulb. 

Amwer aooordingly. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Sir Harry Grifin and Mr. Justice Ohamier. 
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Emperor v. Gulabu.* 

[24:fih February. 1913.] 

Act No. I of 1879 ^Indian Evidence Act), section 91 ^Evidence, admieeibilily of^ 
Confession made to inquiring magistrate, but not recorded by him in writing'-^ 
Criminal Procedure Code, sections 364 and 533. 

Held that a ooofQssion o{ an aooosed person made to a magistrate holding an 
inquiry is a matter required by law to be roduoed to the form ofadooument 
within the meaning of aeotion 91 of the Indian Evidence Act. 1873, and that 
no evidence Oin be given of the terms of such a confession except the record, if 
any, rnade under section 364 of the Code of Criminal Procedure. Section 533 of 
the Criminal Procedure Code has no application to a case where no record 
whatever has bena made of such a confession. 

[Ref. 69 I. G. 264=14 L. W. 542=1921 M W. N. 779=42 M. U J. 37=45 Mad. 230.] 

This was an appeal on behalf of bhe Local Governmeub againsfa 
an order of aoquibbal passed by bhe Sessions Judge of Saharaupur. The 
accused in bhis ease made a confession before a Tahsildar who was 
holding an inquiry as a Magisbrabe. The Tahsildar did nob record bhe 
confession in writing. Ab bhe brial bhe Tahsildar offered oral evidence of 
whab the aoousad had stated bo him in bha confession. The Sessions Judge 
held bhab bhis evidence was inadmissible, and, there being no other evi- 
dence upon which much reliance could be placed, acquitted bhe accused. 

The Government Advocate (Mr. A. E. Byves\ for bhe Crown, con- 
bended that oral evidence of bhe confession was admissible. A confession 
made bo a private individual might ba proved by bhe oral evidence of that 
individual, aod there was no provision of law which prohibited such a 
course whan the individual bo whom bhe confession was made was a 
magistrate bolding an inquiry. 

[261] Mr. Hihal Chand, for bhe accused, contended bhab ib would be 
dangerous to allow such oral evidence to be given. Section 364 of bhe 
Criminal Procedure Code was enacted bo guard against this danger. That 

section read with section 91 of bhe Evidence Act rendered such oral evi- 
dence inadmissible. 


Griffin and Chamier, JJ. : — This is an appeal under section 417 of 
the Code of Criminal Procedure against an order of bhe Sessions Judge of 
Saharaupur acquitting one Gulabu of a charge of having murdered his wife 
Musammab Khushalia. Ib appears bhe Tahsildar of Chakraba, who has the 
powers of a magisbrabe of the third class, and who has been invested by 
bhe Local Government with power bo bake cognizance of offences upon 
complaint or upon police reports, received information in the shape of a 
complaint that bhe woman had been murdered by her husband. He sent 
for g number of persons and had bbeir statements recorded in his presenae 


• OrimiQil \pp3kl No 37 of 1913 by tbo Local Govatameot. from an 
W. J. D. Buckitt, Soa^ioua Judge of Saharaupur, dated the 19th of September, 1912 
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by a ivasil'haqi navis* He also infeorrogafted Gulaba. The case was sab- 
sequently taken up by the Oantonment Magistrate and Gulabu was com- 
mitted for trial. At the trial tha Tahsildar was asked by the public pro- 
secutor to repeat a confession said to have been made to him by Gulabu, 

The Sessions Judge declined to allow this to be done. On behalf of the* 

the Crown it is contended that the Sessions Judge ought to have allowed 
the Tahsildar to repeat the confession. The Tahsildar’s evidence shows 
that he was conducting an inquiry into this affair at the time when the 
statement was made to him, Tn the court below it was contended on 
behalf of the accused that the Tahsildar had the powers of a police 
officer and was acting as such, but there ia nothing to show that he had 
been invested with the powers of a police officer. The prosecution say, 
and we think rightly, that be must be deemed to have been conducting 
an inquiry as a magistrate. Section 364r of the Code of Criminal Proce- 
dure provides that whenever an accused person is examined by a magis- 
trate the whole of the examination, including the questions put to him and 
every answer given by him, shall be recorded in full. But no record 
whatever was made of Gulabu's statement. Section 533 of the Code pro- 
vides that if any court before which a confession, recorded or purporting to 
be recorded under section 364, is tendered, finds that any of the provi- 
sions of that section have not been oamplied with by the [262] magis- 
trate recording the confession, it shall take evidence that such person duly 
made the statement recorded, and, notwithstanding anvthing contained in 
the Indian Evidence Act, section 91, such statement shall be admitted if 
the error has not injured the accused as to his defence on the merits. 
This reference to section 91 of the Evidence Act shows that the Legisla- 
ture intended that the provisions of that secbion should apply to the case 
of a confession made by an accused person to a magistrate bolding an in- 
quiry. Beading section 364 of the Code of Criminal Procedure with «eo- 
tion 9 1 of the Evidence Act we must hold that a confession of an accused 
person made to a magistrate holding an inquiry is a master required by 
law to be reduced to the form of a document within the meaning of the 
latter section , and that no evidence can he given of the terms of auoh a 
confession except the record, if any, made under seobion 364. Section 633 
has no application to a case where no record whatever has been made of 
such a confession. The learned Government Advocate is unable to refor 
to any case in which oral evidence of the terms of a confession made to a 
magistrate during the course of an inquiry has been admitted, and wa 
know of no case in which this has been done. Apart from this objection 
to the reception of oral evidence of the confession, we would point out, as 
the learned Sessions Judge has done, that the confession was made under 
peculiar circumstances. It is more than doubtful whether it was made 
voluntarily. The evidence of the Tahsildar shows that it was made after 
the Tahsildar had arrested the accused and told him that evidence had 
been obtained which showed that he had committed murder. The 
Tahsildar admits that he took no step^^ to ascertain whether the confes- 
sion was made voluntarily or under pressure. Lastly, assuming that the 
confession can be admitted “in evidence, we do not think that the cise 
calls for further inquiry. The only evidence in support of the alleged 
confession is the statement of a man named Jaswant. At the trial this 
man gave evidence to the effect that the woman had died as the result of a 
miscarriage. A previous statement made by the witness to the Tahsildar 
on the 24th of April, 1912, was put to him and he denied that he bad 
made it, but he said that through fear he had bold the Tahsildar that 
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Gulabu had brought out the body aud that blood was theix oozing from 
the mouth and the nostrils. [2683 ^be statement made by the witness 
on the 24th of April, 1912, in the absence of the accused, is not admis- 
sible in evidence under section 288 of the Code of Criminal Frcoedure. 
The witness was es^amined again by the CantonmentM agistrate on the 4bh 
of June and he then admitted that he bad made the statement of the 
24th of April and also admitted that it was true. It is possible that the 
statement of the 24bh of April might be treated as having been incorpo- 
rated in and so forming part of the statement of the 4tb of June which 
was made in the presence of the accused. If <o, it might be admitted 
under section 288 of the Code of Criminal Procedure. But on the 4th of 
lune, while admitting the truth of his previous statement of April 
24tb, Jaswant made other statements wholly inconsistent with that 
statement. It is impossible to place much reliance on such a witness. 
It seems to us that, even if the confession were admitted in evidence, it 
would be unsafe to rely on it and that tho other evidence is wholly 
insufficient to justify a conviction. We therefore dismiss this appeal 
and direct that Gulabu be set at liberty. 

Appeal dismissed, 

35 A. 263 (=18 1. 0. 960=11 A. L. J. 293). 

APPELLATE CIVIL. 

Before Mr. Justioe Sir Barry Griffin and Mr. Justice Chamier, 

Jhunka Prasad {Plaintiff) v. Naxhu (Defendant).* 

[26bh February, 1913.] 

JJindu 1(110 — (idoptt «— AAirs —Validity of adoption afiir marriage of adopted ton. 

Held that amongst Ahirs the adoptioa of a son aftee hia marriage has taken 
place is not permissible. Pichuvayyan ▼. Subbayijan (1) follovred. 

[Ref. 60 1. 0. Y63.1 

The plaintiff in this case sued on the allegation that over sis years 
ago the defendant, who was his paternal uncle, had adopted him with all 
due ceremony. He claimed a declaration of title and possession of his 
share of the family property by partition. The defendant admitted the 
factum of the adoption, but pleaded that it was invalid in law for tho 
reason that at the time of the adoption the plaintiff was a married man 
with a daughter of his own. The parties were ahirs by caste. Both the 
lower courts gave effect to [2643 the defendant’s plea and dismissed the 
suit. The plaintiff appealed to the High Court. 

Mr. Nihal Chand, for the appellant : — 

Ahirs do nob belong to the twice-born classes. They have no 
upanayan. They are the descendants of mixed marriages and are sudras. 
Among the ahirs of the United Provinces a nephew can be adopted at any 
age ; in the case of an outsider tho age must not be more than 12 years ; 
Orooke, Tribes and Castes of the North-Western Provinces, Vol. I, p. 50 eb 
seq ; and p. 59. Whether, apart from this special custom, a married man 
can be adopted by Sudras generally is a question on which the only 
authority of this High Court is an obiter dictum in the case of Qanga Sahai 

• SeooDd Appeal No. 435 of 1912 from a decree of SV. H. Webb, Additional Judge, 
of Sahatanput, dated the 8th of rebta*ry, 1912, oondming a decree of Jawwad Husain 
Subordinate Judge of Saharanpur, dated the 17th of July, 1911. 

(1) (1889) 1. L. B. 13 Mad. 128. 
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I 9 j [3 V. Lekhraj Singh (1). There are rulings of the Bombay High Court in 

PBB. 26. my favour. Seoondly, the defendant having adopted the plaintiff oannot 

— . now, after the lapse of over six years, oall it in question on any ground. 

He is estopped ; JD/iaram Kunwar v. Balwant Singh {2}. Thirdly, the 

- defendant is barred by the limitation of six years from impugning the 
86 A. 268=18 validity of the adoption. The plea taken by him aims, though indirectly, 
I. 0. 960=11 at getting the adoption set aside. He oannot indirectly effect that which 
A. L. J. 298. jjQ jg barred by limitation from doing directly ; Mohesh Narain Munshi 

V. Taruck Nath Moitra (3). 

Babu Durga Gharan Banerjit for the respondeat : — 

A married person oannot be adopted by a Sudra. According to the 
Battaka Chandrika upanayan is the limit of age for adoption among the 
twioe>born classes and marriage is the limit for Sudras ; Bhattaobaryya : 
Hindu Law (3rd Edition), Vol. I, p. 446 ; Mayne ; Hindu Law (7th 
Edition), p. 181 ; Vythilinga Muppanar v. Vijayathammal (4). Secondly, 
the defendant is not estopped from denying the validity of the adoption ; 
Pichuvayijan v. Subbayyan (5). The case in I. L. B. 34 All. cited by the 
appellant, can be distinguished. It was there hold that the adoptive 
mother was by her oonduot estopped from denying the fact that she bad 
authority from her husband to make the adoption. Here the defendant 
does not attempt to deny any previous statement of fact ; the adoption is 
by law altogether void. 

[2653 Mr. Nikal Ckandt replied. 

Griffin and Chamier, JJ.: — The plaintiff claiming to be the adopt- 
ed son of defendant sued for partition. His suit was dismissed by both the 
courts below on the hading that the alleged adoption was invalid. The 
plaintiff comes here in second appeal. The parties are akirs. The plaintiff 
at the time of the alleged adoption was a married man. It is admitted that 
- among the twice-born classes a married man oannot be adopted. The court 

below says that ah$rs belong to the twice- born classes. This assertion is 
oballenged in appeal. However that may be, there is authority for holding 
that the adoption of a married man is not valid even amongst Sudias. In 
the case of Piehuvayyan v. Subbayyan (5) it was said that an adoption in 
order to be valid even among Sudras must take place before the marriage 
of the adopted son. Reference is made to the Dattaka Chandrika. The 
same rule is to be found in the text-books on the subject. We see no 
reason to differ from the finding of the court below on this point. As to 
the question of estoppel we hold that there is no estoppel in a case of this 
nature. The plea of limitation in our opinion has no force. We dismiss 
the appeal with costs. 

Appeal dismissed. 



(1) (1866) I. L. R. 9 All. 253 (328). 

(2) (1912) I. L. B. 34 All, 398. 

(3) (1892) I. D. B. 20 Cal. 467 (495). 
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36 k. 266 (=18 1. 0. 927=11 A. L. J. 272.) 

APPELLATE CIVIL. 

Before Mr* Justice Sir Earrtj Qnfin and Mr, Justice Chamier. 

KASiTfRl AND OTHERS (Defendants) v. Chihanji Lae (Plaintiff).^ 

[2!)bb February, 1913.] 

Hindu Late Marriage — Marriage oj a Hindu girl tviihoui force or fraud but without 

consent of legal guardians — Maxim •‘laotum valet." 

The ruaftiage of a Hiadu gicl of some 16 years oi &ge was eHeoted by the 
matocnal gcatidfalher and the materaal uocle ol the girl. There was no evideooe 
of force or fraud; but the martiaKe was against the wishes of the paternal relatives 
of the girl, who desired to make a profit by marrying her to a rioh but one-eyed 
man oallod Tulsbi. Held that the case was one to which the doctrine oifacturrt 
should be applied, and the marriage was declared to be valid- Qhaei v. 
Sukru V'cn/(uftichar?;ftfu v. liangacharyulu ('i)t Surjyamoni Dasi v. Kali 
Kauia Das Mulchaud 7. Bhudhta (5)t and Ehuehalchand Lalchandy. Bai 
Maui (6) referred to. 

[266] The facts of this case \ 7 er 0 as follows : — ■ 

The appellant Mt. Kasburi, a sonar (goldsmith) girl of about 16 years 
of age, lived alter the death of her parents with her paternal relatives, 
namely, an uncle and two cousins. She had an younger brother. After 
she had lived for some months with these relatives, they brought her to 
the house of the plaintiff, a relative of theirs, and she lived there for 
about a mouth and a half. The paternal relatives were negotiating a not 
very suitable marriage (or her, for pecuniary consideration. In the mean- 
time the maternal relatives of the girl arranged her marriage with the 
plaintiff, and she was married to him in the presence and with the con- 
sent of her maternal grandfather, but without the knowledge of the paternal 
relatives. The latter came to the plaintiff’s house on the day after the 
marriage and took the girl away with them. The plaintiff thereupon 
brought the present suit for restitution of conjugal rights. Mb. Kasburi 
and the other defendants resisted the claim. Both the lower courts found 
that the marriage had been performed with all due religious ceremony, 
that the girl’s consent had not been forced, and that no fraud had been 
employed. Both the courts decreed the suit. 

The defendants appealed to the High Court. 

Mr. Nihal Chand, for the appellants : — 

Under the Mibakshara the right of guardianship over a minor girl, 
including bho right of giving hero iu marriage, vests in the following per- 
sons in successive order, namely, father, paternal grandfather, brother, 
other paternal relations (Sakulya), mother. The maternal grandfather 
does nob ffnd a place on the list. The right is with the paternal relations 
and the mother only comes in as the last on the list which ends with her; 
Macnagbten, Principles and Precedents of Hindu Law (3rd Edition) 
page lOA and page 204 of the second volume (Appendix). It is only 
under the Bengal School that the maternal relatives ffnd a place on the 
list: Banerjee, Hindu Law of Marriage and Stridban (1879 Edition), 
page 47; Bhattaoharya, Hindu Law (3rd Edition), Vol. I, page 234. 
Yajnavalkya’s order enumerated above is accepted in the Mibakshara 

- ■ ' • I ■ , , , 

•Second Appeal No. 434 ol 1919, from a decree of W H. Webb, Additional Judge of 
Sabaranpur, dated the 5tb of Marob, 1912, confirming a decree of Pciya Gbaran Agar- 
wal, Additional Munbif of Sabaranpot, dated the lOtb of Jaly, lOll. 

(1) (1880) I. L. R 13 Mad. 128. (4) (1900) i. U B. 28 Cal. 37. 

(2) (1807) 1. L. R. 19 AH. 616. (5) (189?) 1. L. R. 22 Rom. 812. 

(3) (1890) 1. L B. 14 Mad. 316. (6) (1886) 1. L. R. 11 Bom. 247. 
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1913 India, exoepti Bengal. The mabernal grand- 

Feb. 25. father, aacordingly, is not a legal guardian at all and has no , authority 

— to bestow the minor in marriage. In [267] this case, the father 

and paternal grandfather being dead and the brother being a minor, 
’ the paternal unole is the legal guardian. The marriago is, therefore, 

36 A. 269^18 invalid and can be set aside. Force or fraud are not the only grounds 

1. 0. 027==ll on which a Hindu marriage can be annulled. Any sufficient reason 
A. L. J. 272- allecting the propriety of the marriage may afford a grant for avoiding it ; 

Banerjee. Hindu Haw of marriage and Stridhan (1879 Edition), page 53. 
Anjona Dossee v. Proladh Ckundir Qhose (l). The girl has clearly signifi- 
ed her unwillingness to recognize this marriage. She has attained years of 
discretion and her wishes ehould be an important factor in considering the 
propriety or otherwise of the marriage. She never lived with the plaintiff 
after the marriage. The cases of Ghazi v. Sukru (2) and VenkatacharyulUt 
V. Bangacharyulu (3), which are relied on by the lower courts, can be 
distinguished. There the girl was bestowed in marriage by the mother, 
who is one of the legal guardians recognized by the Mitukshara. 

Babu Dwga Chatan Banerji, for the respondent ; — 

Under the Benares School of Hindu law the maternal grandfather 
and other maternal relatives do find a place on the list of guardians of a 
female minor. Yajnavalkya and the Mitakshara stop at the mother. But 
the list is not exhaustive, and other commentators of the same school 
continue the list further on and include the maternal grandfather and 
others, e.g., the sages Narada and Vishnu do so ; Bhattaoharyya, Hindu 
Ltaw (3cd Edition) Volume I, pages 233 and 234; Mayne, Hindu Law 
(7th Edition), page 101. 

The difference between the Benares and Bengal Schools on this point 
is with regard to the relative position of the mother on the list. The 
former puts the mother before, and the latter after the maternal grand- 
father and maternal unole ; Trevelyan, Hindu Law, pages 42 and 43. 
Secondly, the rules relating to guardianship are of importance so long as 
the marriage rests in contract. A very different question arises where the 
marriage has actually been celebrated. If the marriage is duly solemnized, 
and there is no force or fraud, it is irrevocable. The rules are directory 
and not mandatory; Mayne, Hindu Law (7th Edition), [268J page 102. 
Golap Chandra Shastri, Hindu Law, pages 109 and 110. 

I rely also on the ruling mentioned by the appellants. The finding 
is that the marriage with the plaintiffs is a fairly suitable one, and that 
there was no force or fraud employed to compel the consent of the girl to 
marriage with him. There are no sufficient grounds on which the marri- 
age can be set aside. 

Mr. Nthal Gkandt in reply; — 

Narada and Vishnu are nob regarded as authorities in the 
Sohool ; Bhattaoharyya, Hindu Law (3rd Edition), Volume I, page 78, 
where Narada and Vishnu are nob enumerated in the list of authorities 
followed by the Benares Sohool. These texts, therefore, cannot override 
the Mitakshara, which is of paramount authority in these Provinces. 

Griffin and ChamiER, JJ. : — This is an appeal in a suit brought 
by the respondent for restitution of conjugal rights. The courts belov? 
have found that the appellant Musammab Kasburi was given 
marriage bo the respondent by her maternal grandfather and matemft 


(1) (18T0) 14 W. B. 0. R. 403. 
U) (1897) I. L. B. 19 All. 616. 


(8) (1890) I. L. B. 14 Had. 816. 
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uncle agftin^^b the of the appellant'^, Mangal, Balmakund and Jofei g ,„^*25 

who ate paternal uncle and paternal oou<;in'? of the girl, and who hoped ‘ 

to make a profit out of marrying her to a rich but one-eyed man named 4 .ppbijI,atb 
T uUhi. Tt ha*; been found al?o that the marriage wa*; not brought about aiviu 

either by force or by fraud. ^ ™ hr a 26Bm 

The question for decision is whether the marriage is valid. The q 

authorities are conflicting. According to Yajnavalkya (t-63-64) the father, jJ A*L. J. 
paternal grandfather, brother, a Sakulya or member of the same family. 272. 
and the moth^^r, in default of the first among these the next in order, if 
sound in mind is to give a damsel in marriage. Vishnu says (XXIV- 

38-39): “The father the paternal grandfather, the brother, the kinsman, 

the maternal grandfather, and the mother are the persons by whom 
a damsel may be given in marriage, " Narada says (Xir-20-91); — “The 
father himself shall give a damsel in marriage or with his assent 
the brother, the maternal grandfather and maternal uncle and her 
agnates and her paternal grandfather. In default of all these the 
mother. ” The Mitakshara, commentary on the text of Yajnavalkya, 
is silent about the maternal relations (I. VIT, 3-6) Most of the 
[269] modern commentators seem to assume that the text of Yajnavalkya 
and the Mitakshara commentary upon it should not be treated as exhaust- 
ive and tbat the maternal relatives may give a girl in marriage, though 
the father, brother and other paternal relatives have a preferential right 
to do so (see Macnaghten’s Hindu liaw, edition of 1874, page 103; Guru 
Das Banoriee's Hindu tjaw of Marriage and Stridhan. page 47; Trevelyan’s 
Hindu Tjaw, page 43; Ghose’s Hindu Haw. pages 678-688, and Mayne's 
Hin^u Haw. 7th edition, page 101). Others, such as T. N. Bhattaoharjeo. 

Chapter XTTT, and Golap Chandra Shasbri, Chapter HI, content them- 
selves with noticing the divergence between the authorities. It has been 
established by a long line of decisions, going back to 1843 that if a girl is 
given in marriage bv her natural guardian even without the consent of her 
legal guardian and the marriage actually takes place, it is irrevocable [sea 
Ohazi V. Suhru (1). Venkaiacharyulu v. Tianoarharyuln (2), Surjyamoni 
Dan V. Kali Ka-nta Das (3) and Mulchand v. BhudJiia (4)] and we are 
asked to apply this rule to the present ca*;e. But on the findings of the 
courts below it may be doubted whether the persons who gave the girl in 
marriage were her natural guardians. It appears that her mother died 
several years ago ; that her father died seven or eight months before the 
marriage now in question, and that she and her brother aged ten lived 
with their paternal uncle and cousins up to within a month or two before 
the marriage when they took her to the respondent’s house. 

We have nob been referred to any case at all resembling the present 
case. Bub on the other hand, there is no case, of which we are aware in 
which the marriage of a Hindu girl effected without force and fraud by 
her relations has, after it has actually taken place, been declared to be 
invalid for want of the concent of the legal guardian. Neither Yajnavalkya 
nor the Mitakshara lavs down that the marriage of a girl effected without 
the consent of her legal guardian is invalid. Tn the case of Khushalchand 
V. Pai Mnni (51 the Court held that the texts on the subject were 
directory rather than mandatory, that the consent of the legal guardian 
was not necessarily of the essence of the marriage, and [270] that it 


(1) (IflTD I. T.. B 19 All. 515. 
(<2) (1R901 I. Tj. B M-Mad. 316. 
(3) (1900) 1. L R. 29 Cftlo. 37. 


(4) (’997) I. T,. B. 22 Bom. B12, 
(.’)) (1996) I. Tj B 11 Bora. 247. 
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would be proper to apply the principle of faotum valet to a marriage 
effected without sucb'consent, but also without either force or fraud. In 
the present case the girl was sixteen years old at the time ot the marriagej 
she appears to have entered upon it not unwillingly, and the object which 
her paternal relatives had in view in opposing her marriage with the res- 
pondent, and now have in view in resisting this suit, is the getting of a 
sum of money upon what would be something very like a sale of the girl 
to the one-eyed man Tulshi. It seems to us that this is eminently a case 
to which the principle of factum valet should be applied. We therefore 
hold that the marriage cannot now be declared void. The appeal fails 
and is dismissed with costs. 

Appeal dismissed. 


39 A. 270 (=19 I. C. 238=11 A. L. J. 289). 

APPEIiliATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Tudhall. 

Indarjtt and orHERS {Diifendants) v. Gajadhab Sahat {Plaintiff) and 

Dhanpat Rai and others {Defendants).* 

[26th February, 1913.] 

Act No. IXnflSll (Indian Limitation Act), section Act No- IX of l^OS 

Lhnitotion Act), secticni ^i^Liviiiation^Mortgage wtih posf^eesto^Beaheaitm 
of rents and profits equivalent to receipt of interest as such under the terms of tM 

mortgage. 

Under the terms of a mortgaRe deed exeoated in 1850 the mortgagee was to 
take possession of the raort-gigad property and appropriate the rents and proOM 
in lieu of interest. The mortgagee remained in possession up to 1889 wuen uo 
was dispossessed. Tn 1910 he brought a suit for sale. Held, that *^6 '®a'izat»on 
of rents and profits in lieu of interest was equivalent to the receipt of interest as 
fluoh under the terms of the mortgage and therefore under seotion 21 O' "Ot No. 
IX of 1871 the mortgagee was entitled to oompute limitation from the year 
l*8fl9. Act No XV of 1877 having by that time oome into operation, 
tifl was in 1910 entitled to bring his suit within the limitation provided by 
seotion 31 of Act No. IX of 1908. 

This wa^ a suit for sala upon a mortgage executed in 1850. The 

mortgage was usufructuary, the rents and profits being taken in lieu m 
interest on the mortgage money. The plaintiff remained in possession ana 
realized the rents and profits down to the year l889, when he was dis- 
possessed. The present suit was brought in 1910. Both the lower courts 
decreed the claim. The defendants mortgagors appealed bo the High Court, 
and the only point raised in appeal was that the suit was barred by Iimi a- 
tion before Act [271] No. XV of 1877 oamo into force, and 
plaintiff was not entitled to the benefit of section 31 of Aob No. IX o 

1908. 

Babu Joge.ndro Nath Chaudhri, for the appellants. 

The Hon’ble Pandit Moti Lai Nehru, for the respondents. 

B.\NER.ti and TudbadD. .IJ This appeal arises out a suit sale 
upon a mortgage of the 26th of .Tanuary, 1850. The question to be 
decided is whether the suit is barred by limibafeioo. The mortgage deea 
provided that the mortgagee was bo take possession and appropriate 
rents and profits in lieu ot interest. It has been found by the court below 

• Second Appeal No. 572 of 1912 from a decree of H. Dupecnex, Diatriot Ji^g® 
F.arcukhabad, dated the 9td of February, 1912. ooafirming a decree of Jobi Batap, 
MunaH ot Kaimganj, date! the 5th of December, 1910. 
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bhab in pursuance of this clause in the mortgage deed the mortgagee was 

!u bhe year 1889, when he was dispossessed. It is argued 

that the claim had become time-barred before Act XV of 1877 came into 
operation, and, therefore, the plaintiff was nob entitled to the benefit of 
section 31 of the Ijimitation Act of 1908. Section 21 of Act IX of 
1871 gave a fresh start for the computation of limitation from the date of 
payment of interest as such. The realization of rents and profits in lieu 
of interest was equivalent to the receipt of interest as such under the 
berms of the mortgage and, therefore, under section 21 of Act IX of 1871, 
the plaintiff was entitled to compute limitation from the year 1889, up to 

7 found to have received interest. Before that date 

Act XV of 1877 had come into operation. Therefore in accordance with 

the provisions of section 31 of Act IX of 1908 the plaintiff was entitled to 

bring fiis suit within two years of the date on which that Act came into 

force. The suit having been brought on the lObh January, 1910, was well 

within time. The only point raised therefore fails. We dismiss the anneal 
with costs. 

Appeal dismissed. 


33 R. 271 (=19 I 0. 793=11 A.L.J. 291.) 

APPELLATE CIVIL. 

(Before Mr. Justice Sir Harry Griffin and Mr. Justice Chamier.) 

DflANPAL Singh (Plaintiff) v, Booh Sieqh and Aotuer (Defendants.)^ 

[27th February. 1913.] 

Act No. ZVl of 1908 (Judiaw Regiitration Act), sedion 50— Registered and unreaistered 

on prior unregistered mortgage of tale ii 

exectiiton of a decree on a subsequent regtstcred mortgage. ^ 

When property ifl sold in execution of a decree on a aabaqunt registered morf 

thf o1 

[2123 tha tighta.of the mottgagea thareunder, but hia debt would 

7his was a suit by the hol<36r of an unr6fiistdrAr^ mr\r¥^ie%^A t 
Rs 96 executed on the 15th of Deoember. 1887. by Budh Singh in favo« 
of the defendants predecessor m title. There had been another regSd 
mortgage over the same property executed on the 5th of December ISQQ 
in favour of Sah Tejpal, in pursuance of which the mortgagee had'oaue^ed 
the mortgaged property to be sold and had purchased it h^self To? 1 
resisted the suit on the ground of such Lrehasr TKo? . 7 

instance gave Plaintiff a decree oonditional on his pay^n^ to°TeSaJ 

the plaintiff’s rights under his unregistered mortgag^wwe ilthL‘ 

extinguished by the proceedings in respect of Teinal’s ;Li^?od 

The plaintiff appealed to the High Cour? registered mortgage, 

appeUan BeJkari. for the 

The Hon’b le Dr . Stindar La i, for the respondents. 

• Second Appeal No. 027 of 1912 from a decree 7rTT~^irV“i * 

of Agta. dated the 22nd of February, 1912, reveraine a deoreA Judge 

ordinate Judge of Agra, dated the 19th of July "l9li Mubarak Huaain, Sut 
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Gbiffin and Chamieb, JJ.; — The plainbiff in the suit sued bo recover 
prinoipal and interest} on an unregistered mortgage deed, dated the 15tb 
o£ December, 1887, to secure an advanoe of Rs. 96. The mortgage was 
executed by Budh Singh, defendant No. 1, in favour of the plaintiff's 
predecessor in title. Defendant No. 2 Sah Tejpal held a registered mort- 
gage, also for Rs. 95, executed on the 5th of December, 1892, hypothecat- 
ing the same property. Tejpal brought a suit on his mortgage and obtained 
a decree, in execubion of which he purchased the property himself. The 
present suit was resisted by Tejpal on the ground that he was purchaser 
in execution of a decree obtained on a document which by reason of regis- 
tration took effect against the unregistered document held by the plaintiff. 
The court of first instance gave the plaintiff a decree conditional on his 
paying half the amount due to Tejpal defendant No. 2, under the mort- 
gage deed in the latter’s favour. Tejpal defendant No 2 appealed to the 
lower appellate court. In his memorandum of appeal various grounds 
were taken. But the lower appellate court has decided the appeal 
on one ground only. Tejpal contended that as he was a purchaser 
at an auction sale held in execution of a decree on a [273] mort- 
gage having priority over the mortgage in favour of the plaintiff 
the rights of the plaintiff were altogether extinguished. The lower 
appellate court upheld this contention and without considering the 
other pleas raised in the appeal decreed the appeal and dismissed the 
plaintiff’s suit in toto. In second appeal it is contended that the view 
taken by the lower appellate court is wrong. Section 50 of the Registra- 
tion Act provides that a regisberad document of the kind mentioned in 
clauses (a), (fe), (c) and (rf) of section 17 and clauses (a) and (/?) of section 
18 shall, if duly registered, take effect as regards the property comprised 
therein against an unregistered document relating to the same property. 
The defendant Tejpal relies on his purchase in execution of a decree 
obtained by him on a registered mortgage. What he purchased at the 
auction sale was the right, title and interest of his mortgagor. The mort- 
gage held by the plaintiff, although not created by a registered document, 
was not invalid merely by reason of the document nob being registered. 
If a valid mortgage was created l>y that document the debt secured was 
recoverable from the surplus, if any, left after the satiafaobion of the 
registered mortgage held by Tejpal. As the only point decided by the 
lower appellate court waa that the rights of the plainbiff were altogether 
extinguished, and as wo aro unable to agree with that view, we must 
allow this appeal, sot aside the decree of the lower appellate Court and 
remand the case to that court for decision of other questions raised in the 
appeal before that court 

Cost of this appeal will be costs in the cause. 

Appeal decreed and cause remanded. 
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PEIVY COUNOIU 


Basant Singh {Defendant,) v. Mahabir Prasad {Plaintiff).^ 
[11th and 12bh February and 14th March, 1913.] 

[On appeal from ths Court of the Judicial Cominissionor of Oudh,] 

Vendor and purchaser^Sale to raise funds for litigation-^Transfer whilst vendor was 
out of :possession~- Agreement depending on success of Uiigation — Transfer of undi- 
vided share in joint ancestral property^lnterest in property giving right to sue 

Vendee and provider of funds made co-plaintiffs. 

The original plaintiffa in the two suits out of whioh these appeals arose were 
in one suit the sons, and in the other the grandoon of the heads and [274] 
managers of two distioob joint Hindu families, owners of an estate in Oudh, by 
whom alienations of the joint ancestral property had been made in favour of the 
appellant, whom they sued in ejeotmenb to set aside those alienations on the 
ground that the managing members bad no power to make them. As they re- 
quired funds to enable them to prosecute the suits, they entered into agreements 
with a third person (who was made a oo-plaintiff in the suits and was now res- 
pondent) to the effect that “ in the share of each of them in the property he 
will be a co-sharer of a one-half share, and the remaining one-half share will, 
belong to us . . . He will bear the entire expenses in connexion with the 
suit, and in case of success he will be entitled to proprietary possession of the 
above mentioned one-balf share, or one-half of the share which may be decreed 
whioh can remain joint or be partitioned by him as ho pleases." In the course 
of the litigation the original plaintiffs oomptomisad the suits with the appellant 
and withdrew from them leaving the respondent to prosecute them alone. 

Held (reversing on this point the decision of the Courts in India) that the 
agreements (whioh constituted his only right to sue) conferred upon the respon- 
dent no present right to the possession of any share ‘si the property in suit He 
would only have the right to possession in case of success, and success had nob 
been achieved. Until then ho was merely a oo-owner in a certain undivided 
share of the property. There was no present grant or assignment to him of any 

separate share of the property, divided or undivided, and he could nob thorofore 
maintain the suit. 

Achal Hum, v. Kaeini Husain Khan (1) distinguished. 

[Ref : 20 C. L. J. 42f.=2G I. C. 954 ; 51 I. C 123=29 0. L J. 241 : 71 I C 849 — ar, 
C. L. J. 386 : Ref ; 74 I. 0. 793=36 C. L. J. 356=50 Cal. 29^ ‘ 

Three consolidatad appeal? from the judgments and decrees (19th 
March, 1909, and 29feh March. 1911) of the Court of the Judicial Com- 
missioner of Oudh, which partly affirmed and partly reversed judgments 
and decrees (22nd July, 1908, and 6tb February, 1910) of the Subordinate 
Judge of Partabgarh, and of the Dietriob Judge of Rae Bareli respectively. 

r determination of the only question decided by thair 

Lordships of the Judicial Committee in these appeals, the facts will be 
found fully stated in their Lordships’ judgment. 

The original plaintiffs in the two suits out of which these apoeals 
arose, were, in the 6rst suit, Sheopal Singh and Chandra Bhukan Singh 
the two sons of Bmda Sewak S ngh ; and in the second suit. Bhopal Singh’ 
the grandson of Ram Prasad Singh, Binda Sewak and Ram Prasad were 
the heads of the two distinct joint families of whioh the plaintiffs were 
respectively junior members. Together Binda Sewak and Ram Prasad were 
owners of the village of Lohangpur in the Partabgarh district of Oudh 
which was an^ostraJ^p^^^Binda Sewak and his [273] family owning 

•Present ;-Lord ATKiNBON, Lord MOULTON. Sir JOHN EoGE^n^Mr Tbieer Ali 

(1) (1904) I. L. R. 27 All. 271 : L. R. 92 I. A. 113. 
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a 7 anna 2 pia share, and Kam Prasad and his family an 8 anna 10 pie 
share. The suits were brought to recover the undivided shares of the 
respective plaintiffs, in bhe estate on the ground that certain alienations 
made by Binda Sewak and Bam Prasad in favour of the principal 
defendant in each suit (the present appellant) were made without legal 
necessity, and were therefore not binding on the plaintiffs. 

Being in want of funds to enable them bo prosecute their suits, the 
plaintiffs had by two formal deeds transferred a moiety of their respective 
shares of the estate to one Mahabir Prasad (the present respondent) in 
consideration of his finding the money to pay for the expenses of the suits; 
and Mahabir was thereupon joined as a oo-plaintiff in each suit. One of 
the agreements (which were similar in berms) is set out in their Lord- 
ships* judgment. 

The suits were defended by Basanb Lai, whose material pleas were 
that the alienations wore made for family necessity and were binding on 
the plaintiffs ; and that the plaintiff Mahabir Prasad had no existing in- 
terest in the property in suit. During the progress of the suits in the 
courts below the defendant Basanb Lai came bo a compromise in each suit 
with the original plaintiff ; and Mahabir Prasad was eventually left bo 
carry on the suits as sole plaintiff. 

There were two main questions therefore for decision, (a) whether 
Mahabir Prasad had sufficient interest in the property bo enable him to 
maintain the suit, and (6) whether the alienations sought to be set aside 
were or were nob binding on the plaintiffs. 

Of these the first question was not much discussed by the lower 
courts, the Subordinate Judge in the first suit merely holding on an issue 
raised that Mahabir had an existing right, and, after dismissing the suit on 
the second question, (holding that the alientions were binding) saying : — ■ 
" The suit however cannot fail altogether as plaintiff No. 3 (Mahabir Pra- 
sad) has acquired an interest in half the property. *' and the Judicial Com- 
missioner’s Court agreeing that Mahabir Prasad was by the agreement 
“admitted as a partner to the extent of one half of the property.*’ 

Both suits were eventually disposed of on the second question by the 
Court of the Judicial Commissioner (Mr. E, Ckamier, [276] Judicial Com- 
missioner, and Mr. T. 0. Piggott, 2nd Additional Judicial Commissioner) 
in favour of the present respondent (1) on the authority of a decision of 
a Full Bench in the case of Chandradeo Singh v. Maia Prasad (2). 

On these appeals — « 

De Oruyther, K. C, and B, Dube for the appellant contended that the 
alienations were binding on the plaintiffs. In the absence of any allega- 
tion that the debts, to satisfy which the alienations had been made, were 
incurred for immoral purposes, the alienations, as having been made by 
the heads of the joint families, were binding upon the other members of 
the familes. The burden of proof that they were not binding was in 
any case on the plaintiffs, and they had failed to discharge it. The 
manager of a joint Hindu family had certain limited powers of alienation 
and where the joint family consisted of a father and his sons, the father 
bad all those pqjipors, and he also possessed the power to alienate the joint 
ancestral property for his antecedent debts, and the sons were liable unless 
those debts were tainted with immorality. Reference was made to 
QirdhartC hall v. Kantoo hall (3) : Suraj Bunsi Koer v. Sheo Proshaa 

(1) (1911) See Mahabir Pra%ad v. (8) (1874) 14 B. L. B. 187 (196) I*. B- 

Basani Singhs 14 Oudh Cases. 299. 1 I. A. 821 (830). 

(2) (1909) I. Ii. B. 31 All. 176. 
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SinjiM 1) ; Naraomi Bibuiiin v. Moiun Mohun (2) ■. Bhjgbut Pershad 
Stng^ V. airja Eoer (3) : Mahahir Pershad v. Mohnwar Nalh Sahai (4) ■ 
and Chandradeo Singh v. Uata Prasad (5). ^ ' 

“““tanded that bhe rospoadoat Mahabir Prasad was nob 
entitled bo carry on bho suits, as ha had. on the true construction of bhe 
agreements with the original plaintiffs, no title or interest to enable him 
to sue, especially after the withdrawal of the lother plaintiffs as the result 
of compromising the suits The suits were a mere gambling in litigation 
The transferors were out of possession of the property, and the transferee 
acquired no title under the deeds. The case of Achal Bam y Ka^tm 
Busutn Khan (6) was referred feo and distinguished. 

‘o*'® ’■e^pondeat Mahahir Prasad contended 
that had acquired a title under the agreements with the original plain- 
tiffs which enabled him to maintain bho suit He was under these agree- 
ments a co-sharer with the original plaintiffs in the property. Both^ the 
Courts in India had decided that on the construction of the deed Mahahir 

existing right. In bhe present case, as in the oa?e of Achal 
Ram y. Kacirn Busatn Khan (6), bhe agreements operated as a " present 

1 H 1° ‘‘'t of ‘he original 

plaintiffs. As to the alienations, it was contended that they were not wfbhin 

the competence of the alionors and were not binding on tL original 

tiffs, nor on the respondent their transferee. They were not made ?or legal 

necessity nor required for the discharge of antecedent debts of the alienors 

The decision of the majority of the Full Bench in the case of ChaZZJco 

fZl iZcorrer^" Judicial Commissioner’s Co"ur; had 

Counsel for the appellant were not called upon to reply. 

b, tad a™ 

o. .bJ'jss'cZSLtar.? 

1909, and the other two the 29bh of March, 1911 March, 

By the first of tbe^ie, certain decrea^ nf f-Via a t 

Partabgarb, dated bhe 22Qd of July, 1908 were in cart 
part reversed, and by the two latter a judgment and decree ^ bha'^D q? 

Judge of Rao Bareli, dated the 5bh of February 1910 

affirmed and in part reversed. ' ’ ^ 

By this decree of the 5bh of Februarv iQin « a 

s^e Subordinate Judge, dated tba 3rd of August 1909 ^ waT® 
affirmed and in part reversed part 

10110 ^:-"’’^°"^°'"""'^“*'*"" -i-n are shortly as 

by two S HMu " fL®iHU‘'thrre%t°tire'h^^^^^^^ '^t'hich 
brothers Binda Sewak and Ram Prasad, the share of the [278] slid Binda 

enrsVoS Bam Aasais'ranrh'^ 


1913 

FBB. 11. la. 
UAB. 14. 


Pbivy 

COUNOlIi. 

33 A. 273=40 
I. A. 86=17 
C. L. J. 566= 
19 I. 0. 840= 
17 C. W. N 
669=1913 M. 
W. V. 481= 
11 A. L. J. 
469=15 Bom. 
L. R. 525=14 
U L. T. 64= 
25 M. L. J. 
301. 


(1) (1879) h h. R. 5 Oal. 148; L. R. 6 
I. A. 88. 

(2) (18855 I. L n. 13 Oa!. 21 (35)- L P 

13X. A. 1(15). * • 

(H) (1888) I. L. R. 15 Cal. 717; L. R 
17 I. A. 99. 


^ (1) (1899) I. r, B. 17 Oal. 681: L.' R, 17 

(5) (1909) 1. L. R. 31 All. 176 
I. A.'m ' '• “’'I- B- 32 


1213 


1913 

Fbb. 11, 12. 

MAB. 14. 


PBIVY* 

CouNom. 


85 A. 273=40 
I. A. 86=17 
0. L. J. 566= 
19 1. C. 340= 
17 G. W. N. 
669=1913 M. 
W. N. 481= 
11 A. L.46g = 
IS Bom. li. 
R. 525=14 M. 
L. T 64=23 
M. L. J. 301. 


All. 27d tNDiAi 2 diGH oodtti BAtolnb tifol. 

A genealogical table set out in the respondent's case, the accuracy of 
^hich is not disputed, shows of what members these two families were 
composed : — 



MADHO. 

1 



1 



1 

Binda Sewak. 


Bam PraBad. 

1 

“1 

1 



1 

1 

Bajrang Singh. 

Sheopal. 

Cka^idra. 

Bhukhan. 

✓ 



1 



1 

1 


1 

Bijai Bahadur. 

Bhopal. 

Baghabar. . 


The persons whose names are printed in italics are plaintiffs in the 
two suits, numbered 548 and 549 of 1907, in which the decrees appealed 
from were respectively made, namely, Sheopal Singh and Chandra Bhukhan 
Singh in the first, and Bhopal Singh in the second. In each of these suits 
one Mahabir Prasad; not a member of either family, bub claiming an 
interest in portions of the joint family property under certain agreements, 
was joined as a plaintff. 

By two deeds, dated respectively the 2nd of January, 1900, and 3rd 
of October, 1901, Binda Sewak purported to sell to Basant Singh (the 
appellant) his share of the joint family property. 

Thereupon Ram Prasad, as co-sharer in the family estate, instituted 
two pre-emption suits in respect of these two sales, and obtained decrees 
therein. He subsequently, by deeds, dated the 4th of June, 1903, and 3rd 
of August, 1903. respectively, purported to sell and convey to the same 
Basant Singh (the appellant) the share of the property the right to which 
he had thus acquired by pre-emption, together with all but a 6 anna 
share of his own share of the family property. In addition he, by deed 
dated the 4th of February, 1907, mortgaged this latter 6 anna 
share to the same Basant Singh to secure a sum of Rs. 12,000, The 
mortgage was a possessory mortgage for a period of 25 years. Sheo- 
pal Singh, Chandra Bhukhan Singh and Bhopal Singh determined 
to impeach all these dealings with the joint family properties as 
[279] being, on several grounds, void according to Hindu law, bub they 
had DO money to meet the cost of litigation. 

Two agreements, both dated the 25bb of April, 1907, were accordingly 
entered into between them and Mahabir Prasad, the one by Sbeopal Sing 
and Chandra Bhukhan Singh jointly and the other by Bhopal Sing • 
They are praobioally identical in terms. They provided that Mahabir 
Prasad should in each case finance the contemplated litigation on certain 

terms to be presently considered in detail. c u A' 

Two actions were accordingly instituted in the court of the 
nate Judge of Partabgarb, the first on the lObh of August, 1907. 

Sbeopal Singh, Bhukhan Singh and Mahabir Prasad were plaintiffs, ana 
Basant Singh, Binda Sewak Singh and Ram Prasad defendants, praying 
for '* a decree for proprietary and actual possession of 4 annas 9 
karants under-proprietary share ” in five villages therein named and o 
Rs. 1,704-14*9 33/36 mesne profits. In other words, it was an action 
ejectment and for recovery of mesne rates. 
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In fiha second suit Bhopal Singh and Mahabir Prasad were plainfeiffs, 
and Ram Prasad and his grandsons Bijai Bahadur Singh and Raghubar 
SiDigh defendants. The relief claimed was similar, namely, to recover 
possession of one-sixth of the property conveyed away by Ram Prasad bv 
the three deeds already mentioned. ^ 

In both suits a plea was filed to the effect that Mahabir Prasad was 
not entitled to recover possession. That point was thus distinctly raised 
Both suits were contested, and both beard together. 

A defendant in the first suit, by deed, dated the 22nd of 

April, 1908, compromised with the two principal plaintiffs in that suit 

namely. Sheopal Singh and Chandra Ehukhan. The deed provided 
amongst other things, that the claim of these plaintiffs to recover the 
possession of the lands mentioned should be dismissed, and their claim for 
mesne profits rejected^ This deed was filed in court, and on an application 
made under section 375 of the Code of Civil Procedure, the- suit was dis- 
missed as against these ^aintiffs. A similar compromise was entered into 
m the second suit with Bhopal Singh, and that suit was similarly [2801 
dismissed as against him. Mahabir Prasad thus became the sole plaintiff 
in Loth suits. His claim to recover the possession of the shares of the 
property mentioned in them respectively thus rests entirely upon the 
agreements he so entered into with these plaintiffs. Even if all the 

1 A ^ Mg A . ^ not be entitled to the 

relief he olaims unless these agreements conferred upon him a right to 

recover possession of tho undivided shares of these villages of which he 
seeks to recover the possession. The agreements thus become the founda- 
tion of his title. Until their true construction and tho nature of the 
rights they confer have been determined, it is irrelevant to consider tho 
question of the validity or invalidity of the deeds. The other is the preli- 
minary question, and it has not only been raised, but actually ruled iinon 
by the Subordinate Judge in his judgment delivered upon the 22nd of 
July, 1908. In the last paragraph but one of this ho. when dealing with 
the seventh issue, said : “ The suit, however, cannot fail altogether as 

war contended by defendant!. Plaintiff 3 has acquired an interest as to 

half the property. This seventh issue ran thus " To what relief if 
any, are the plaintiffs entitled T' Owing to tho compromise, that issue 
came to rnean, to what relief is the third plaintiff, Mahabir Prasad, entitl- 
ed ? And the last of the reasons stated in the appellant's ease lodged in 
these appeals is that the respondent, Mahabir Prasad, is " not entitled to 
possession of the property in suit or to any other relief.” It may well he 

that this question, though raised, was not much discussed, or not at all 
discussed on the hearing of the appeals before the court of the Judioial 
Commissioner, but since the point arises on the very face of theTm, 
ments 0 ° which the Plaintiff's case is founded, their Lordships think they 

are bound to deoide it^ It would be quite impossible for them to advise 

His Majesty to grant to a litigant relief to which, they were of opinion he 
was not entitled simply because those concerned for the parties in the 
cause abstained from discussing in the court from which the appeal to His 
Majesty had been taken a vital point plainly appearing on the very face 

of his written prools, and plainly raised, as this point has been, in this 

As the two agreements are practically identical in terms, it will be 
suffioient fco consider one of them. 
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85 All. 281 INDIAN HIGH OOUBT BEFOBTS tffol, 

[281] Ib is elemODtary law tbab a plaintiff in an action of ' ejectment 
must recover by the strength of his own title, not the weakness of bis 
adversary’s. 

What may be the rights or interests, if any, which the plaintiff may 
have under these agreements in the subject-matter of the suit are irrele' 
vant considerations if he has not a right to the possession he seeks to 
recover. 

The primary question for deoision, therefore, is, did the agreement in 
the first action confer upon Mahabir Prasad at the time that action was 
instituted a then present right to that possession ? There is no sugges- 
tion that if he bad not the right then he has since acquired it. 

The provisions of the agreement setting forth the conditions upon 
which it was entered into, relevant on this point, run as follows : — 

'*1. That in tbe shard of eaoh deolatant amounting to 2 annas 4 pies and 134 
karants Mahabir Prasad will be a oa-sharer o/ one~?ialf share» and the Eemaining one- 
half share will belong to us, the declarants, as follows 

Sbeopal Singh ... 2 annas 4 pies iSird karant share. 

Chandra Bhukhan Singh ... 2 ,, 4 ,, I34rd ,, ,, 

‘*2. We, the declarants and Mahabir BraBad,will be bound by the following oon" 
ditions :■ — 

(a) That Mahabir Prasad will bear the entire expenses in connection with the 
suit from the original Court to the Court of Appeal from his own pocket in 
the way he pleases, and if the opposite party prefer any appsal, then 
Mahabir Prasad will have to defend the appeal also with his own costs. 

(b) That in case oj success Mnhahir Prasad will bo entitled to proprietary posicsr 

sion of the share entered in paragraph 1 of this document or one-half of the 
share which may be decreed, and it will be at the pleasure of Mahabir 
Prasad either to keep bis share joint or to have it partitioned. But during 
the period of jolntness he will have all rights to making ooHeotiona and 
management of the zaniindari share decreed. 

(c) That Mahabir Prasad will remain a co-sharer and proprietor like ourselves 

in all tbe sir and khudkasht lands and all zamindari rights relating to the 
zamindari share like oarselves, and we will h bve no right to keep separate 
possession over any sir and khudkaaht latd, nor will wo raise any plea as to 
exproprietary right." 

In the view of fcheir Lordships these provisions did not confer upon 
Mahabir Prasad a then present right to the possession of any share in the 
property the subject-matter of the suit. That right would arise, if at all, 
only when success in the contemplated [282] litigation had been achieved. 
Success bad not been achieved. By tbe agreement it was contracted that 
up to that time, at all events, he, Mahabir Prasad, should merely be a 
partner, or co-owner with his co-plaintiffs in a certain undivided fraction 
of the property mentioned in the first of its paragraphs. There was no 
present grant or assignment to him of any separate share or fraction 
property divided or undivided. At best tbe contract only amounted o 
this, that in a certain future event he should become entitled to the 
pnetary possession of a certain undivided fraotion of it, and then have t e 

right to have that fraction partitioned. u n« 

The case of Lai Achal Ram v. Baja Kazim Husain Kh&n (1) is wholly 
different from the present. There the sole owner of certain lands, who 
had already sold one-half of thorn, executed a deed of sale in which it was 
sot forth that "bo hag sold half the estate to theKaja for a lakh and a hau 
ot rupees." Ho acknowledged the receipt of one lakh, the balance was to 
be paid on the termination of certain litigation, which tbe Baja was ^o 


(l) <1905) I. L. B. 27 All., 271 : L. B. 82 I. A.. 119. 
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Mnduot at his own expense. The statement of the amount of the oonsi- 
deration was no doubt exaggerated. But the vendor never impeached his Fbb ii la 
deed as not being a valid transfer of the property. On the contrary, he 
had more than once affirmed it, urged the Raja to take proceedings founded 
Upon it, and continued to reodive payment'? duo to himself under it The 

terms of the instrument are nob set out at lenfjbh in the report of the case 

but Lord Macnaghten in delivering the judgmoot of the Board, after dealing 85 A . 273*#0 
with all the facts and quoting from the deed the passage already mention- *• -4* 86=17 
ed, says at page 121 of the report (1) Their Lordships agree with the 
judgment of the Court of the Judicial Commissioner that the transaotiou 
was a present transfer by Ardawan (the sole owner) of one moiety of his 669=1918 II. 
interest in the estate giving a good title to Raja on which it was competent *81= 

for him to sue.” The case cannot he relied upon as a guide to the true 

coDstruotion of the agreements in the present case, L R 525^3i 

On that construction their Lordships are clearly of opinion that ^ 
neither agreement by its terms confers upon the respondent Mahabir 
Prasad any present right to recover the possession of [283] the share of ^ 

the property mentioned in it which he claims to recover. They aeoord- 
ingly think that these appeals should be allowor], that the three judg- 
ments and decrees of the Court of the Judicial Commissioner, dated the 
19th of March, 1909, and the 29th of March, 1911, respectively, should 
be set aside, that the two judgments and decrees of the lower Courts 
namely, that dated the 3rd of August. 1909, of the Subordinate Judge and 
that of the District Judge of Rae Bareli, dated the 5bh of February, 1910, 
should also ha set a'^ide, and that both the suits should be dismissed with 
costs, and they will humbly advise His Majesty accordingly. The res- 
pondent must pay the costs of these consolidated appeals. 

Appeals allowed, 

bohoitors for the appellants : — Barrow Rogers and Nevill. 

Solicitors for the respondents Watkins and Hunter. 


39 A. 2B8 ( = 40 I. A. 97=19 I. 0. 337=17 0 W. N 741 

8!2=1B Bom. L. R. 6C6=1913 M. W. N. 636= 

PRIVY COUNCIL. 


=11 A. L. J. 548 
14 M. L. T. 27). 


= 17 0 L. J. 


Mohan Ladji and another {Plaintiifs) v. Gordhan Lalji 

Maharaj and others (Defendants). 

[nth Februfiry and 17bh March, 1913.] 

[On appeal from the High Court at Allahabad], 

Tlindu Law — Endowment— Rig7U of sucresnion to sehniUhip of temple belonaina to Rfilln 

rledrcii/ion — of persona incompetent to be 

sebatta (as betng Bhnt$) of Balav temple disallowed as defeating the pvrvoae for 
which the founder eatablished the worship-~-Titlc— Proof of, independent title 
auccesston aa aebait. 


aebaitship of a temple belonffinfftA 
the Ballavacbarya Goginina founde-l by one Muttuji. the matorDal grandfather 
of tho plaiDtina (appelluntsi the dofeudaDt (roapoodeatJ contended that 
ordinary Hindu 1 iw w.aa not applioablo aa .alleged by the plaintiffs and tW 
daughter's pona were excluded by cuBtoin from aucoession. * 


•P«s<jn<;-Lord ATKINSON, Lord Moulton, Sir JOHN Edge and Ur. ameer 

aIjI. 

ll) I. L. R. 27 AU., 290. 


A V— 163 


1217 



85 All. 284 


INDIAN HIGH OOOB1 BEPOBTS 


CVol 


.1913 
Feb. 11. 
Mar. 17. 

Privy 

Council. 

33 A. 283= 
*40 I. A. 97= 
19 I. C. 837= 
17 C. W. N. 
741=11 A. L. 
J. 848=17 C. 
L. J. 612=18 
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Held that, apart from positive teatimoQy oa the point, the perfotmanoe ol 
the worship o£ the idol in aooordanoe with the rites of the seot for whose benefit 
it was held, might be treated as g3od evidence of dedioation, and the ordinary 
rule of Hindu law relating to the descent of private property was not applicable. 

Held also that the rule that the heirs of the founder succeed to the sebaiC' 
ship laid down in Qostamee Sree Qret^dharreejee v. liunianloUjee Gotsattue (1) 
was, as there implied, subject to the condition that the devolution in the ordi- 
nary line of descent is not inconsistent wiih or opposed to the purpose the founder 
had in view in establishing the wor«ihip. In the present case the appellants 
being Bhats, and not belonging to the Gosdain /(ui were nob competent to be 
sebaibs of a Ballav temple where the rites wore performed according to the Ballav 
[2843 ritual, which, it was clearly established they could not perform. To 
allow their claim would defeat the purpose foe which the worship was astabli- 
shed. 

further that the respondent had established an iadependent title of his 
own to the temple as being tbe nearest male relative of Muttuji both being 
descendants of two full brothers. The idol in tbe temple was brought from his 
temple at Natlidwara, and the worship founded by Muttuji was an ofi shoot 
of tbe worship ut Nathdwara. The temple was also built on land belonging to 
the Tekait respondent with the permission of his ancestor who held the office 
of Tekait at the time. He had therefore a clear title according to the customs 
and usages of the Ballav kul to the sebaitship of the temple. 

[Rel. 21 I. 0. 699=20 O. Tj. J. 312: 53 I.G. 661: 60 1. 0. 467; 63 I. O. 370: Expi. 41 Mad 
886=47 I. C 341: Ref. 72 l.,0. 686=33 C. L. J. 441=27 C. W. N. 411=50 Gal. 
235; 72 I. C. 1026=36 C. L. J. 47S; 74 I. C. 793=36 C. L. J. 350=50 Cal. 292 ] 


Appeal from & judgment and decree (28bh February, 1910) of the 
High Couib at Allahabad, 'which affirmed a judgment and decree (5th 
August, 1907) of the Judge of the Small Cause Court at Agra, exercising 
the powers of a Subordinate JuJge, dismissing the appellants’ suit. 

The facts of this case, which is an appeal from the decision of the 
High Court (Ricbarus and ToDBALL, JJ.) reported in Indian Law Re- 
ports, 32 Allahabad, 461, sufficiently appear from the judgment in that 
case, and are also stated in the judgment of their Lordships of the Judicial 
Committee. 

On this appeal — 

Ve Gruylher, K, C. and Boss, K. O., for the appellants contended that 
the burden lay on the respondents to prove the custom they alleged of 
the exclusion of the sons of daughters of the founder by his male kinsmen 
and that they had failed to discharge it. The High Couit had wrongly 
placed the burden of proof on tbe appellants to show that they, the 
daughters’ sons, wore entitled to succeed. Tbe question was on whom 
the onus lay. Did it lie on the appellants who alleged that the orinmary 
Hindu law was applicable, or on the respondents who set up ® 
custom (contrary to tbe Hindu law) which, they contended. ^ 

governed the present case? Reference was made to Jagadindro^ Isaih oy 
V. Heynanta Kumari Debi v2); Gossaynee Sree Greedharreejee 
lolljee Goswamee (1) ; Greedharec Doss v. Nundokissore Doss (3) » 
Ramalinga Setupati v. Perianayagum PUlai (4), Qenda ® . 

Puri (5) and Janoki Deli v. Gopal Acharjia Qoswatni ^^t-ors' 

[285] evidence it was submitted that it was proved that the oaug - 

sons do succeed to the office of sebait of a temple of tbe ^^rshio 

Tbe High Court bad found that Muttuji was the founder of tbe wo ^ — 

H) (1889) I. D. R. 17 Oal. 3 ; L. It. 16 (4) (1874) L. K. 1 1- B 13 

I. A. 13*. (5) (1886) 1. L. B. 9 All 1 (8). L.- 

(2) (1904) I. L. B. 82 Cal. 129; L. B. 31 I. A. ICO (106). , rftAr77li'L 

I. A 203 (61 (1962) l.L. B. 9 Cal. 766 (<7l),iJ- 

(3, (1867), 11 Moo. I. A. 405 (427, 428). B. 10 I. A,,32 (87). 
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oonduobed in tho temple ; and. on the above authorities the appellants as 
fais heirs'at-lavv were entitled to hold the offioa oC sebait.and to obtain the 
custody of the idols, temple, and the properties appertaining thereto as 
superintendents and managers. 

Sir Erie Richards^ K.G , and B. Dahe, for the first respondent were 
not called upon. 


1913 
Feb 11. 
Mabob 17 

Pbi\t 

OOUNCIE. 


1913, March 11th . — The judgment of their Lordships was delivered 83 A. 283=ii0 
by Mr. Ameer Ali;— I. A. 97=19 

The dispute in this ease relatoi to the shebaitship of a Hindu temple 
belonging to the Ballavaoharya Gossains situated at a place called Jatipura ss‘±± a. L. 3. 
in the Muttra district of the United Provinces of India. 548=17 C. L. 

The Ballavaoharya cult, in reality an ollshoot of Vaishnavism, was 312=16 
founded in tbo 16th century of the Christian Era by one Ballavaoharya, m* 

who is usually designated among bis followers and disciples as Maha w. "ii. 336= 
Pirbhuji. He and his descendants, who constitute the Ballavaoharya Gos* 14 H.* L. T. 
sain Kult are held in great veneration by the members of the seot and 
regarded as the incarnation of the famous and favourite Hindu deity 
Krishna, whom in common with other Vaishnavs (Vishnuvites) they 
worship. The cult established by Ballavaoharya differed in several particu- 
lars from the practices in vogue among other votaries of Krishna, the 
principal point of difference consisting in the fact that he repudiated the 
practice of celibacy and asceticism practised by the other Gossains. 

Tbo Ballavaoharya Gossains, in other words, the descendants of 
Ballav, possess several principal temples, each of which is presided over 
by a member of his Kul or family, who is styled a Tikait. 

The defendant Gordhan Lalji is in possession of one of the most 
important of these temples, if not the most important, which is situated 
at Nathdwara in the Odeypore State. 

In order to make the contentions of the parties intelligible, it is 
necessary to state in this connection certain admitted facts relating to 
the customs and usages in vogue among the Ballavaoharya Kul. 

[286] In the first place the Ballavacbaryas do not intermarry in 
their own KuU as the members belong to the same gotra. They take wives 
from among the Bbats, a well-known Brabmanioal caste, and marry 
their daughters to Bhats, 

In the Ballavaoharya Gossain temples, besides the principal image, 
which is directly or indirectly a presentment of Krishna, there are sub- 
sidiary images not enjoying the same worship or veneration but nevertheless 
regarded as representations of Krishna They are almost invariably 
images of one or other of the descendants of Maha Pirbhuji. 

Another fact neoesFary to bear in mind is that the ministrations in 
the Ballavacharya temples are entirely in the hands of the direct descend- 
ants of the founder, and the Gossains of his Kul are the precentors of thn 
cult taught by him. 

The temple which forms the subject-matter of dispute in the present 
case is stated to have been built about the time of the Indian Mutiny, by 
one Mufctnji, a descendent of Ballav and thus a member of his Kul. The 
worship he set up in this new temple was of the imago of Sri Madan 
Mohanji, which is proved to have been brought from the Tikaife defen- 
dant’s temples at Nathdwara. This was one of the subsidiary images that 
were worshipped there along with the principal deity. 

Muttuji remained in possession of the temple built by him and of 

the worship performed there until his death in 1883. He left a widow 
Satbinda Bahuji, and two daughters, Musammat GangaBeti and Gordhana 
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Beti. Attertthe daabh of Mubbuji, his -widow, Sabbinda, carried on the 
worship until 1888 when she dioi, and the charge of the faecuple devolved 
on Ganga and Gordhana. Gaoga died in 1896 and Gordhana in 1909.. Both 
Ganga and Gordhana were mairiod, according to the custom of the sect, bo 
Bhab husbands and their sons are accordingly called Bhabs. The plaintiffs, 
Mohan Lalji and Gcrdhau Lalji. are the sons of Ganga, whilst the defen- 
dant, Madhusudan Lala, the surviving son of Gordhana, and Damodar 
Lala is her husband. 

On the death of Gordhana, these two, together with Anrudh Lala, 
another of her sons, who wa^ alive at) the time, appear to have taken posses- 
sion of the temple, lu I'JUl a ^u:t was instituted by the defendant Tikait 
Gordhan Laiji, against Damodar and [2b7] his two sons bo establish his 
title to the shebaitship, and for posbossiou of the temple. This suit was 
referred to arbitration, and an award was made in his favour under which 
he obtained possession. 

During the pendency of that suit, the plaintiffs, the sons of Ganga, 
brought the present action against Damodar and his two sons for joint 
possession of the temple and its appurtenances. On the 25bh of August, 
1905, Tikaib Gordhan Laiji was added as a defendant to the suit of 

Musammat Ganga*s sons. u i t 

The plaintiff’s olaim against Gordhan Laiji is for ejectment ; whilst 

against the other defendants it is for joint possession. They allege that 
Muttuji, their maternal grandfather, was the owner of the temple with all 
its appurtenances ; that on his death bis widow came into possession of 
the same by right of inheritance ; and that upon her death their mother 
and their aunt became the owners of the temple.” And they claim to 
be entitled on the death of Gordhana to joint possession with her husbond 
and sons to an equal share as '* owners*’. It will bo noted that they based 
their right on the ordinary right of mheritanoe under the Hindu Law. 

The Tikait, the real contesting oefendaub, domed the title put forward 
by the plaintiffs. He urged bhab the temple was nob the personal prope^y 
of Muttuji and that the right of iuhoribance did nob attach to it. He 
further alleged that, according to the custom in force among the 
Eallavaoharyas, daughter’s sons did not belong bo their Kul and were 
debarred from taking part in the ministrations at the temple for the benefit 
of the worshippers; and he claimed that, as a collateral relative of Muttuji 
in the male line, be was onbiblea bo succeed him as shebaib. 

Ho also alleged that the temple was built by Muttuji on land belong- 
ing to his Uhe defeuda-afs) father with his permission, and that on 
Muttuji’s death without leaving any lawful heir the right bo the possession 
devolved on him by virtue of an agroemoub executed by Mubbuji. 

On these respective allegations of the parties the Trial Judge framed 
a number of issues, only four of which noud attention. The second and 
third put in issue the incapacity alleged by the defendant of daughter s 
sons succeeding to their mateinal grandfathers oi taking part in the 
worship at a Ballav temple. The fourth L288] raised the question 
whether the property was.Jetaliar. The lifth dealt with the o^im of the 
defendant to succeed to the shebaitship by right of heirship to Mubbuj . 

The Subordinate Judge, on an exhaustive review of the evidence, held 
on all the issues against the plamtiUs and acoord.ngly dismissed the suit. 
His decision has been afiirmod on appeal by the High Court of Allahabad. 

From the decree of the High Court the plaintiffs have appealed bo 
His Majesty in Council, They, or rather their advisers, abandoned, if nob 
jp the first court, certainly in the High Court, their contention that the 
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bemple in suit with the appurtenanods formed the private property of 
Muttuji subject to the ordinary law of inheritance. In the High Court 
the case was discussed and decided on the admission of the plaintiffs’ 
counsel that the property in suit was debutter. In fact, in their Lordships' 
judgment, the evidence left no room for the opposite contention, for, 
apart from positive testimony directly bearing on the point, the perform- 
ance of the worship in accordance with the rites of the sect for whose 
benefit it was held may be treated as good evidence of dedication. That 
being so, the ordinary rule of Hindu Law relating to the descent of private 
property is not applicable to the particular right in controversy in this" case. 

Stress, however, is laid on the priutiple enunciated in Qossamee Sree 
Qreedharreejec v. Humunlolljee Qossainee (l), where Lord Hobhouse, 
delivering the judgment of this Board, said as follows : — 

** .\cooidiDg to Hindu Law, whoa tho worship of a tbakooc has boon foundod, the 
ahehaibahip is held to be vested in the heirs of the founder, in default of evidence that 
be has disposed of it otherwise, or trbece has been some usage, course of dealing, or 
some ciroamstaooes to show a difleront mode of devolution." 


This rule must, from the very nature of the right, be subject to the 
condition that the devolution in the ordinary line of descent is not in- 
consistent with or opposed to the purpose the founder bad in view in 
establishing the worship. This qualification is in fact covered by the 
words used by Lord Hobhouse. 

Starting from this point, the first question to determine is 
whether the plaintiffs suing for the joint exercise of the right of 
[289] shebaitship to the feemple in suit, have established their compe- 
tency for the office. The duties which are imposed on the person in charge 
of the temple and of its worship are to be found very oomprebensively set 
forth in Professor Hayman Wilson’s “ Religious sects of the Hindus.” 
Both the courts in India have found that the plaintiffs, being Bhate, and 
not belonging to the Gossain Kuh cannot perfoim the diurnal rites for the 
deity worshipped by the sect; they cannot wash, dress or adorn the image 
or perform the arti (one of the most important rites) which seems to con- 
sist in waving the light before the image of the deity. They cannot 
touch the food offerings placed before the idols, which arc afterwards 
distributed among tho Vaishnava votaries. Nor can they communicate the 
mantras to the disciple for purposes of initiation. It is to be noted in this 
oonneotioD, that whilst the daughters of the Ballav Gossains married to 
Bhat husbands continue to live in their father’s houses and remain within 
their father’s Kul, their sons do not acquire that status ; as sons of Bhats 
they are Bhats, and not Ballavaoharya Gossains who are by virtue of their 
descent entitled to act as ministers of the cult established by Ballav Maba 
Pirbhuji. 


Another fact is equally clear on the evidence that Bhat girls married 
into the Gossain Kul receive the mantras and become thenoetoibh members 
of the Kul. It is not surprising, therefore, that after Mubtuil's death his 
widow and daughters remained in charge of the temple and it worship 
Bub to allow the plaintiffs’ claim to an admittedly Ballav temple where 
the rites are performed according to Ballav ritual, which, it is clearlv 
established, they cannot perform, would, in their Lordships’ judement 
defeat the purpose for which the worship was established * 

In an aohion of ejeobmentj bhe conclusion at which their Lordshing 

have arrived would be suffioient for the affirooanoe of the decree appealed 
•oAtvaoi. dismissing the plaintiffs suit. 
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Bali their Lordships are ol opinion that the Tikait defendant has suo- 
oeeded in establishing aa independent title of his own to the temple in snit. 
He appears to be the nearest male relative of Muttuji, both being descen- 
dants of two fall brothers ; there can be little doubt, also, that the 
image installed at Jatipura was brought from bis temple at Nathdwara, and 
that the worship founded [290] by Muttuji was an o£f-fiboot of the 
worship in Nathdwara, The temple, again, was built on land belonging to 
the Tikait defendant, with the permission of his ancestor, who held the 
office of Tikait at the time. 

lb seems to their Lordships that, apart from the statements contained 
in Muttuji’s letter, on which the defendant relied in his written statement, 
he has a clear title, according bo the customs and usages of the Ballav Kul, 
to the ebebai'^sbip of the temple in suit. 

On the whole their Lordships are of opinion that the judgmout and 
decree of the High Court are right, and that this appeal must be dis- 
missed. And they will humbly advise His Majesty accordingly. 

The appellants will pay the costs. 

Appeal dismissed^ 

Solicitors for the appellant : — T. L. IVi/ort, & Co. 

Solicitor for the first respondent : — Douglas Grants • 


89 A. 290 (=20 !. C. 216=11 A. L. J. 309=14 CiV L. J. 392.) 

REVISIONAL CRIMINAL. 

Befora Mr. Justice TudbulL 


Emperor v. Tulshi Ram.* 

[28th February, 1913.] 

\rt No II of 189 Q Undian Stamp Act), sections 'i 1'33), fi2 and 63— Sarkhat— 

randumof account— Heceipt^Scveral tiems oj over Rs. iO each — Each ttem to be 

slavtped. f 

Held that a momorandum of aooouut botwQoa debtor and creditor, whioh was 
left ia the possession of the debtor and consisted of items entered from to 

time of money advanced and repaid, was a dooumenl which required a separata 

receipt stamp in respect of each item of over Ka. 20. 

One Tulshi Earn was in the habit of borrowing money from time to 
.ime from a money-lender. The aooouab of the sums of money 

md repaid -was left in the bands of the debtor, and consisted of a paper 

ipon whioh suoh sums wore entered as oooajion arose ^ 

When the account was Quahy closed, a balance of Bs. 50 odd was paid and 
me receipt stamp attached and signed by the creditor firm. The receipt 
^mp was not cancelled. The debtor Tulshi Bam was on these 

acts oonvioted under sectiou 62 of the Stamp Act, 1899. on 

[291] that each entry of a receipt for over Bs. 20 reQU^od to be stamped 

separately. He was also oonvioted under section 63 of the Act. Tuls 

Ram applied in revision bo the High Court. 

Munshi Lak^^ni Narain, for the applicant. . , 

The Assistant Government Advocate (Mr. B. Idalcomson) 

"'“"'tudbaee. J.-In this case the applicant has been 
sections 62 and 63 of Act II of 1899 in respeo^^f 

^Otiminal Beviaion No. 82 of 1913 from an order of Bam Saran Das, Magistrate, 
drat olaaa, of Ballia, dated the 23td of October, 1912. 
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Sirkhat bhroughoub the case. This sarkhat is a dooumenfi on a piece of 

paper which appears to have been written up from time to time. It fbb 28. 

shows on one side sums of money advanced, and on the opposite side — — 

various sums of money repaid by the debtor. When the account was RBV*BsONAti 

finally closed, a balance of Rs. 50 odd was paid and one receipt stamp n at.. 

attached and signed by the creditor firm. The receipt stamp was not 85 A 290=20 

cancelled. The Magistrate has held that the entry in rcspaob of each of I- 0 . ’216=11 

the items of receipt of over Rs. 20, is an aokaowledgement within the ^ 

definition of the word “receipt” in section 2. clause (2J), of the Act, and ^ 

that each of such entries should have been stamped, and he has, there- 

fore, convicted the accused under section 62 of the Act. In respect of the 

non-oanoelment of the receipt stamp affixed, he has convicted him under 

section 63. There cannot be any doubt that the sarkhat was written up 

from time to time and that it was left in the hands of the debtor, so that 

the entry of each item of payment and receipt might be entered thereon to 

act as an acknowledgement of payments and receipts. When each item 

of receipt was entered by the creditor therein, there can be no dcubt that 

the memorandum imported an acknowledgement of a part-payment of the 

debt, and as each entry was made it ought to have been stamped with a 

receipt stamp. Technically, therefore, the applicant was guilty, and as 

only a nominal fine has been imposed, there is no reason for interference 

on the question of sentenoa. The conviction under section 63 is of course 

good. The application is rejected. 


Application rejected. 


36 A. 292 (=18 1. C. 928=11 A. L. J. 301). 

[292] APPELLATE CIVIL. 

Before Mr. Justice Sir Barry Griffin and Mr. Justice Chamier. 

Bhagwan Das and another {Defendants) v. Muhammad 

Yahia [Plaintiff).^ 

[1st March, 1913.] 

Landholder and teyiant-IIouiein abadi_TP-e« aunk by tenant ina.de his house— Man- 
datory mjunetton — Discretion 0 / Court. 

In this case the aigh Court refused to grant a mandatory injunotion at the 
suit of the sammdar for the removal of a well teoenlly oon^truoted inside their 
house by tenants of a house m a town ; the position of the tenants beC that 

they and the.r predecessors m title had paid no rent for generations, and were 

M huUdings oooupiea by them being 010™! 

aa -^u plaintiff was the zamindar of a patti in the town of 

Mariahu. The defendants were tenants of a house in the patti hut thnv 
had never paid rent, and were apparently only liable to ejeotment in the 
possible event of the site occupied by them becoming denuded of buildings 
The defendants started to build a well inside their house The olaintiff 
thereupon instituted the present suit praying for an injunction restrainina 
the defendants from building th^r well and directing them to restore the 
land to lbs original condition. The court of first instance held that Ih 
defendants we re entitled to build the well and accordingly dismissed the 

• Second Appeal No. 533 of 1912 from a decree of Prem Behari r ai q.vk.. 

Judge of Jaunpur, dated the I3th of Fobtuar?. 1912 rAVArginfr o Subordinate 

Mukerji, Uunaif of Jaunpur, dated the 4th of September, 1911^ Gopal Daa 
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1913 On appeal, however, fehe lower appellate oourb reversed this deoi- 

^ABOH 1. sion. The defendants appealed to the Hight Court. 

Mr S. A. Haidar (with him Dr. Satish Chandra Banerji)^ for the 

APPBIiliATB 1, . 

omiu appellants : — 

A tenant who occupies a bouse in the village ahadi can make im- 


ble improvement ; it is a necessary adjunot or appurtenance to a house. 
The plot of land was given by the zamindar for the purpose of a house. 
The sinking of a well inside the house is not an act inconsistent with that 
purpose, and is not destructive of or permanently injurious to the land. 
The wajib-ubarz gives to each tenant the unrestricted power to build or to 
[293] demolish within his compound at his own pleasure. This power 
includes the right of sinking a wall therein as an appurtenance to the 
house. The construotion of a well in a house is so common that it must be 
presumed that snob a contingency was contemplated at the time when the 
wftjib-nl-arz was framed. Tf the zamindar had intended to disallow wells 
there would certainly have been an express provision in the wajib-ul-arz 
prohibiting them. 

Mr. G Dillon (with him Nawab Muhammad Abiul Majid and Dr. 

S. M. Sulaiman), for the respondents : — 

In an agricultural village, such as the village Mariahu was at one 
time, the grant of a piece of land to build a house thereon does not carry 
with it a right to sink a well. The main purpose is that of agriculture. 
The waiih-nl-arz oontains provision by which tenants are empowered to 
make paklca wells. The sinking of wells would be permanently injurious 
to the rights of the zamindar. If it be held that the appellants can, as 
a matter of right, sink a well, then each and every tenant can do likewise, 
and there would be nothing to prevent a tenant from oonstrooting more 
wells than one if he so chose. This would be destructive and permanent- 
Iv injurious to the zamindar's land. The case * in the Weekly Notes for 
1898, cited bv the appellants, lays down that a tenant may make improve- 
ments in his house only so long as he can do so without injury to the 
rights of the zamindar. The second case cited by the appellants is not in 
point, as it relates bo wells constructed on land used for agnoulfcural 
purpo'^QS. .A. tenant has only a linoited interest in the site- of the house 
occnpied hv him. and cannot make permanent alterations in that site. 

Mr. S. A. Haidar, replied. 

Griffin. J.— The plaintiff in this case is the zamindar of a P®”' 
the town of Mariahu. where the defendants reside. The plaintiff brought 
this cuib for an injunction to restrain the defendants from construotmg 
well in theh house and for an order directing them to remove ft 
materials and to roefcore the land to its original condition. The 
are shop-keepers whose family has been in occupation of the 
generations without paving any rent. They pleaded that they hai a r gn 
to oonsfcnict fehe well on their premises, that the well 

od for their own comfort and convenience, and f>hat the suit wa ... 
ont of raalice. The court of 6rsfc instance dismissed [294] the su , 
that the construction of fehe well inside the bouse was nofc such ^ 

affected fehe zamindar’s rights injuriously, and that w 

neoes':arv adjunct to the comfort of the oooupants of the bO 

(l) WeokW Note?, 1898, p. 44. f2) (1881) T. L. B. 4 All 174. 
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lower appellate court on appeal held that the plaintiff zamlndar was 
entitled to the relief a«ked for on the ground that the construction of the 
well was an interference with the plaintiff’s right as zamindar. The lower 
appellate court having decreed the suit the defendants come here in second 
appeal. The courts below find that the occupiers of houses in Mariahu 
have a right to transfer houses suhieot to payment of one-fourth of the sale 
price to the zamindar. We have heard the learned counsel for the parties 
at considerable length. The question, as it appears to me, for decision, in 
this appeal is whether the plaintiff has made out a case for issue of an 
iuiunotion. The plaintiff is the zamindar of the natbi where the defendants* 
house is situated. His rights as zamindar appear to be limited by the 
rights which occupants of houses have acquired by custom against the 
zamindar so long as the houses are in the occupation of the family. The 
bouses only escheat to the zamindar in case of the family dying out. I 
am unable to hold that the construction of the well on the premises of 
the defendants is a breach of any obligation existing in favour of the plain- 
tiff whether expressly or by implication. A well on the premises is an 
undoubted adjunct to the convenience of the occupants, and it isidiffioult to 
see in what wav the zamindar’s interests are injuriously affected by its 
construction ; while its removal would undoubtedly cause inconvenience 
to the defendants. If there be an invasion of the zamindar’s rights It is 
of so slight and doubtful a nature as not to call for interferenoe. more 
particularlv in view of the fact that the chanoe of the zamindar entering 
into posses>?ion of the house is very remote. There appears to be some 
reason for holding, as held by the court of first instance, that the plaintiff 
was actuated by malice in instituting the present suit. Taking all the 
circumstances into consideration T am of opinion that this is not a case in 
which the iniunotion asked for should be granted. I would therefore allow 
the appeal and dismiss the plaintiff’s suit. 


igi8 

Mab. 1* 
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(1hamtt>:r. .T. — T agree hhat this appeal should be allowed. The 
appellants are the owners and occupiers of a shop and an adjoining [293] 
house in qasba Mariabu. The respondent is the zamindar of the qasba. 
The qiiestion for decision is whether the appellants are entitled to sink a 
well inside the shop without the permission of the respondent. It has been 
found hv the courts below, and it is now admitted by the appellants, that 
the r6«pondent is the exclusive owner of the land on which the house and 
shop «5tand, hnt that the apnellant'J are entitled to retain possession as 
long as the buildings remain on the land. The Munsif held that the 
appellants were entitled to sink the well without the respondent’s permis- 
sion. On appeal the Subordinate Tudge held that they were not. 

It must be taken that the predecessors of the appellants obtained the 
land from the zamindar for the time being, for the purpose of erecting 
buildings thereon, and that they agreed expressly or impliedly not to use 
the land for any other pTirpose. Therefore, if the acts now complained of 
are inconsistent with the purpose for which the land was given to the 
appellants' predecessors, the repondent is entitled to a mandatory injuno- 
tion. Tt was not suggested bv counsel for the appellants that a mandatory 
injunction was not a suitable form of relief or that any other relief would 
meet the case Tn this connection I may note that it was admitted before 
us that the respondent obieoted toithe construction of the well^as soon as 
he came to know of it. 


A 7^154 
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Two provisions in tbe wajib-ul-arz have been referred to. One of 
them certainly has no bearing npon the case. It relates to the digging of 
wells by kashtkars, and evidently was not intended to apply to the ala,d%. 
The other says that a kaihtkar, or ryot, can build and pull down as he 
pleases within his own inclosure {andar ahaie opne he bana o bigar sakia 
hai). I doubt whether this was intended to authorize the construction 
of wells. It was probably intended to authorize a kasJttkar or ryot, to 
make structural alterations inside his premises without reference to the 

zamindar. , ,, ^ 

But I am not prepared to hold that the sinking of a well within the 

premises was an aot necessarily inoonsisfceni wibh khe purpose for whioh 

bhe land was granbed. A well is one of bhe amenibies or oonvenienoas of 

an Indian bouse, and I consider bhab bhe granb of land for building purposes 

carries wibh jh the rigbb of making a well for the oonvenienca of khe 

occupiers. I would therefore restore the decree of bhe Munsif. 

[296] By THE Court. — The appeal is allowed, Iho decree of bhe 
lower appellate Court is set aside and that of the court of first insbanoa 

restored. The plaintiff will pay the costs of the defendants throughout. 

Apptal allowed. 


3B A. 296 (=11 A. L. J. 297=18 I. C. 969). 

APPEIiliATE CIVIL. 

Before Mr. Justice Sir Bar ry Griffi n and Mr. JusUce Chanter. 
ABDDI. Ghafdb (Plaintiff) V . Ghulam Husain and another 

( Defendants)^ 

[9rd March, 1913.] 

Civil Procedure Coie order XXI. rule llll--Executicn of decree-Sale m execu- 
tion— Pre-emption— Title of pre-emplor defeasible. , . 

fVifAf A title to a share in undivided immovable property sold m exeoii- 
Bibi V. Kauleshar Rai (2) loUowed. 

[Ref., 26 I. 0. 95=12 A. D. J. lUe.] . . , 

The facts of this case were briefly as follows certain mahal was 
divided fnto two paUis. namely. (1) patfei Fakir Bakhsb. m which the 

plaintiff was a co-sharer, and (2) patbi Mumtaz-ud-dm, m w 

•ron.Q a oo-«;harer by virtue of shares purchased by him under two 
“ ed^dated A share in the latter patbi 

was pub up, on the 20th of September, 1910, to sale by 

of a decree. The plaintiff bid for the property, se 

the same bid. claimed the right of pre-emption under * 

favour. Then the plaintiff brought a suit tor a ‘X 

ant had no right of pre-emption, and for Shortly 

the lower courts dismissed the ^-^^Xent to th^e'^ dike of the 

before the institution of this suit, gubsequenn 

. Beoond ATpeal No. 29 0.1912 from a 

Court of Small Causes exproi«inR tho . g^oier Chand, First Additional 

dated the 15th January. 1012. 

Munsif of Allahabad, dated tbe 29th of August, 1911. . r r flfii 

(1) (1909) T. D. B. 92 All. 46. (2) <1907) 4 A. L. J. 851. 
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auction salCi the plaintiff had brought two suits for pre-emption in respect 

of the shares purchased by the defendant in pabti Mumtaz-ud-din on the 

11th of August, 1910; both these suits wore decreed and the decrees had 
become final. 

Tir. Satish Cnandra Banerji {vfith him P&Qdit BraJ Nath Vyas\ for 
the appellant : — 

[297J The question for determination is whether the plaintiff is a 
co-sharer within the meaning of order XXI, rule 88. That rule applies 
only when there are real bids between a oo-sharer and an entire stranger. 
It does not deal with the question of preferential right between two oo- 
shaiers; Farsand Ali v. Alimullah (1). Tnat case was decided under the 
corresponding section 14 of Act XXlli of 1861, and is an authority for the 
proposition that a share. holder in one patti of a pattidari estate is a co- 
sharer, within the meaning of that section, with reference to a share in 
another patti of the estate. The two patttis were formed by an imperfect 
partition, and tha enbiby of the mahal was unaffected. The co-sharers of 
both the pabbis were jointly liable for the revenue assessed on the whole 
mahal and there was thus a bond of union subsisting between them. The 
plaintiff is thus a member of the oo-paicenary body and a co-sharer in the 
undivided immovable property, namely, the m*hal. I am further support- 
ed by the case of Bam Auiar v. Skej DuU Secondly, the defendant 
cannot bo entitled to pre-empt under order XXI, rule 88, unless he is a 
co-sharer. His title as a co-sharer rested on his purchases, dated the 11th 
of August. 1910. But both those sales were pre-empted by the plaintiff. 
Under such ciroumstanoos bne deiendaut cannot be regarded as being a 
oo-sharor at ail, because ho never acquired an absolute title ; S:aules/»ar 
Bat V. Nabthan bib% C3;, Nabihan Btbi v. Kauhsnar Bai (4). Kamta Pra.^ 
tai v. Mohan Bnagat i,6). 

The Hon'ble Dr. Tej Bahadur HaprUt for the respondents 

The two pabbis were absolutely separate, although for purposes of 
revenue the mahal remained the same, still for all other purposes it was 
broken up into two patois. The mahal as a whole could not, after parti- 
tion. be regarded as -‘undivided immovable property*' within the meaning 
of order XXI, rule 88. The partition may have been an imperfect parti- 
tion, bub the fact remains that there was a division. As soon as a division 
of whatever sorb and to whatever extent, has taken place, the mahal 
ceases bo be an undivided immovable property. In the present case it 
was patti Mumbaz-ud-dm which was the undivided immovable property 
within the meaning of order XXI, rule 88, and the plaintiff, admittedly, 
was nob a co-sharer therein. 1 am supported by section 182 of the 

Band Bovonuo Act and by the oases of Digambar Misser v. Bam Lai 
Boy (bj and (danya iStngK v. Ohedt Lai i.7). 

Dr. Satish Otiicndra Bancrjtt replied. 

Griffin and Chamier, JJ. This was a suit by the appellant for 
possession of a share in patti Mumtaz-ud-din in mahal Fakir Bakhsh 
mauza Mam Umarpur. This share was put up for sale oa the 20Dh of 
bepbember, 1910, m execution of a decree of a civil court The nlainhiff’s 
bid was as. 530. Tue respondents oHered the same amount and the share 
was knocked down to them under order XXI, rule 88. on their showing 


11) (1876J I. Ij. R. i All. 27 2. 

\..i) 6 N. W. P. H. U. Rep. 2-13. 

iiaoej a a. Li. j. 426. 

G) 11907) 4 A. L. J. -dtl. 


(5) 1190J)I. I,. R. 32AII. 45 

(6; 118671 1. Li. R. 14 Cal. 761 
17) (1911) I. L. R. 33 All. 605. 
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bhabithey had purouased bwo other shares in the same pabbi op the llbh 
ot August, 1910. The appellant was ab the time the holder o£ a share in 
the other pabbi in the mabal, namely, pabbi Fakir Bakhsh, bub held no 
share in pabbi Mumbaz-ud'din. H.is case is that he was ab the time of the 
sale a co-shaier witbin the meaning of order X.X.X, rule 88, and that the 
respondents must be regarded as strangers, inasmuch as their title bo the 
shares purchased by them on the lith of August, 1910, was ab the time 
defeasible and bhey have since been compelled bo surrender those shares 
to the appellant under decrees for pre-emption obtained by him on the 8th 
of July 1911, and the 31sb of January, 1912. 

It appears that mahal Fakir Fakhsh was recently the subject of an 
impoifeob partition ab which the two patbis were constituted. It appears 
aUo that the whole of the land comprising the original mahal lies either 
in one patti or the other, there being no shamilctC patbi. In these circum- 
stances it is a nice question whether the 'undivided property for the pur- 
poses ot order XXI, rule 88. is the whole mahal or only the patbi Mumtaz- 
ud-din. But we need nob decide this question, for, in accordance with the 
decisions of Knox, A. C. J, and TDDBaLL, J. in Kamta Prasad v. Mohan 
Bhagai (1) and of Stahley C.J . and BURKriT. J. in Nabihan Bxbiy- 
KoAileshdY Hdi ^3) on appeal from the decision of RiohardSi J, in d A* L. 
J. 426, we feel bound bo hold that the defeasible title bo the shares in 
patbi Mumbaz-ud-din acquired by L299] the respondents in August, 1910, 
did nob give them the right bo pre-empt the share now in question as co- 

sharers. . 

We allow this appeal, set aside the decrees of the courts below, and 

deoroo tho appellano’s claim bo possession of the share in question v?ib 
costs in all three courts. 

Appeal allot0ea. 


38 A. 29S (=11 A. L. 310=18 I. C. 967,) 

APPELLATE CIVIL. 

Bejore Mr. Justice Tudball and Mr. Jttsiioe MuJuimmad BafiQ. 

BiRHAM Khushad (Defendant) v. Sumera (Plaintiff).* 

Uth March, 1913.] 

Act (Locai) No of 1^01 {Agra Tenancy Aci)t sections I'S and 9b^Jurisdictiot^Land- 

‘ Unlu-vLpancy hola.og-^un Jor 

oj dtceuMtd occupancy tenant and jor pussesston oj fuiditig Xraciice Useless 

declaration refused. ■ j, ■ 

'Ibe son of a deooased ocoupanoy tenant filed a suit against the zamindae m 
the civil court ashing Ul to have it declared that he was the 
heir of the late tenant and ( 2 ) for possession of the ocoupanoy bolding held by 
him. The plaintifl had been cjcoled jnote than two years before amt. 

lieidg that although bo lar as the first relief olaimed was oonaetnod *ke su t 
might be cognizable by a oivil court, so far as the second rehot was oonoerned 
the plaintifl'a remedy was by suit under section TS ’ 

and. inasmuch as the time for filing such a ^uit had 

was no object to be gained by granting the first relief, ihe entire suit was 
accordingly dismissed. Dorr i.al v. itiaraur I®) 

tRtf. 36 AU 48 ; Dist. 23 I. 0. 705 ; Ref. 68 I. C. 247=20 A. L. S, 570=44 All. 692.3 


• First Appeal No. IGI of 1912 from an order of Eirthvi Nath, Additional Judge of 
Eaieilly, dated the 12th of September, 1912. 

U) (1909; I- L- R- M.I. 46. l®> (i9DS) 6 A. ti. J. 614. 

{d) (1907) 4 A. L. J. 851. 
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BIBHAM EHOSHAIi V. SDMBBA 


8S AU. sol 


In bbis oase tba plaintiff sued as tbe son and beir of a deceased 
ocoupauoy tenant praying for a declaration of bis status as snob and for 
possession of tbeoooupauoy bolding wbiob bad been of bis father. He bad 
previously made an unsuccessful application for mutation of names in 
respect of tba bolding and bad also brought a suit under section 95 of the 
Agra Tenancy Act 1901, which bad been dismissed in appeal by the 3B A. 299=11 
Commissioner two years before the tiling of bis present suit. The present 3^® 

suit was dismissed by the court of first instance upon the ground that it “937 
was not cognizable by a civil court. On appeal, however, this decision 
was set aside and the suit remanded. Against this order of remand the 
zamindar defendant appealed to tbe High uourt. 

Munsbi iSati/a Narntn, for the appellant. 

Babu LaUt Mohan Banerji, lor the respondent. 

TUDBALXi and Mduammad Eafiq, JJ. :~This appeal arises out of a 
suit, which was orginally brought by the plaintiff Sumera in [SCO] the 
Munsit'e court, first, to have io declared that he was the son and lawful 
heir of one Jhau, deceased, and, as such, was entitled to the tOBseasion of a 
certain occupancy bolding left by Jhau, and, secondly, for possession of 
the eamo as an occupancy tenant. Tne plaintiff claimed to be the legiti- 
mate son ot Jhau and as such entitled to the bolding. The zamindar resisted 
the claim. The plaintiff first of all applied to the revenue court for muta- 
tion of names in his favour. The zamindar objected, pleading that the 
plaintiff was not the legitimate son of Jhau. The application was disallow- 
ed. Tbe plaintiff then brought a suic, under section 95 of the Tenancy Act, 
in the revenue court, asking lor a decjaiation that he was the occupancy 
tenant of tbe holding. The suit was against the zaminoar, who again raised 
the plea that the plaintiff was not tbe legitimate son of Jhau. Tbe first 
court dismissed the suit and the court ot the Commissioner upheld the 
decision on appeal in a very brief judgment, which runs as follows : — "The 
suit has been rightly dismissed. A suit under section 95 of the Tenancy 
Act is not the way in which to decide a question of legitimacy. The zamin- 
dar denies the existence of tbe tenancy and this is fatal to the suit. 

The appeal is dismissed with ooBts." This decision was passed on the 15th 
of November, 1909, apparently some two years or more after the death of 
Jhau. it IS also clear that the Commissioner dismissed the suit on the 
ground that the tenancy was no longer in existence. Two years and six 
days after this decision the plaintiff comes to the civil court with this suit, 
in which he claims possession of the occupancy holding as against the 
landlord. The first court dismissed the suit on the ground that it was not 
cognizable by the civil court. This decision has been set aside in appeal 
and the suit remanded to the court of first instance by tbe Additional 
District Judge of Bareilly. 

The defendant comes here on appeal, and urges that the suit is not 
cognizable by the Civil Court. The suit is very similar in its aspects to 
that of Dort Lai v. Sardar Singh (1), the only difference being that in 
that suit only a declaration was asked for that the plaintiff was the adopted 
son. It seems to us quite clear that on the death of Jhau, assuming that the 
plaintiff was nis legitimate sou, he was entitled to the tenure and 

to continue the cultivation thereof, and if the zamindar unlawfully prevent- 
ed him from going on to the holding, the plaintiff as occupancy tenant 
thereof was illegally dispossessed, and it was open to him to bring a suit 
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A FPBLIiATB 
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(1) (1908) 6 A. L. J. 614. 
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1913 under seobion 79 of the Tenanoy Aot for possession. In that suit it would 
Maboh 4. have been open to the landlord to plead that he was nob the ocoupanoy 

AppEnnATB legitimate son, and the inatber could have 

Omri. fought out in that suit. Seobion 95 of the Tenancy Act is hardly 

' the seobion under which to proceed, and the suit brought under that 

35 A. 29gs£ll section was rightly dismissed, as the plaintiti was notin possession. 

liiven in the present suit it had to be admitted on behalf of the plaintiff 
* that his suit for possession could not lie in the civil court, and it is said 
that all that he requires and asks for is a declaration tha*) he is the 
legitimate son of Jhau, We are nob prepared to say that if the plaintiff 
had come to the civil court for a simple declaration that he was the 
legitimate son of Jhau, he would nob have been entitled to the declaration, 
provided that he proved his case ; but the suit is actually one for posses- 
sion of an occupancy tenure and is brought against the landlord. For 
two years after the dismissal of his suit by the Commissioner he did 
nothing. A suit for possession by a tenant illegally dispossessed has to be 
brought within six months of the dispossession, bucb a suit, if it be now 
brought by the plaintiff, could not succeed. Therefore to grant a declara- 
tion that bo is the legitimate son of Jhau would be of no use to him now. 
It could nob be followed up by a suit for possession in the revenue court. 
In these circumstances, in our opinion, the suit must fail. In so far as it 
is a suit for possession of the holding, it is not cognizable by the civil court, 
and in so far as it is a suit for a declaration that he is the legitimate son 
of Jhau, and as such entitled to the occupancy bolding, the Court cannot 
grant such a declaration as it would be of absolutely no value to the plain- 
tiff. He has misconceived bis remedy. He ought, in the first instance, 
to have sued for possession in the revenue court. We allow the appeal, 
and, setting aside the decision of the lower appellate court, restore the 
decree of the court of first instance with costs in all courts. 

Appeal allowed. 

35. A. 302 (=18*1. C. 904=11 A. L. J. 402J. 

[302] APPELLATE CIVIL. 

Before Mr, Justice Sir Qeorge Knox and Mr. Justice Muhammad Bafiq. 

Jaleshab Rai and OTHEH3 {Defendants) u. Anrut Rai and othebs 

{PlainUffs)."^ 

[4th March, 1913.] 

Hindu law — Mitakshara — Joint Hindu Jamily^LtabilHf/ of so»i« in rapect oj a 
viortgagc executed bt/ /other — Exemption of sons' sntertsls —i^ubscgtient suit ogatnal 
the sons — What plaintiffs are entitled to recover'. 

Id 1892 a doocoo was passed on appeal for sale on a mortgage of joint family 
property against the father of the family. In 1696 the sons, who were nob 
made parties to the original suit, obtained a decree exempting their shares in 
the family property. In 1897 the share of the father was sold and realized less 
than half the amount of the decree. In 1910 the mortgagees brought a suit 
against the sons to recover the balance of the morigage debt after giving credit 
for the amount realized by sale in execution of the decree of 1892. 

Held the suit was not barred, but that the plaintiHs could only recover the 
unsatisfidd portion of the decree of 1892 together with future interest as allowed 
by that decree. They could nob treat the suit as an ordinary mortgage suit, 
merely giving credit tor the amount realized under the deoice of 1892, nor could 
they claim interest at the contractual rate on the unpaid amount of the decree. 


* Second Appeal No. 1114 of 1911 from a decree of Bam Auatar Pande, District 
Judge of Azamgarb, dated the 27th of May, 1911, modifying a decree of Bam Chandra 
Chaudbii, Subordinate Judge ol Azamgarb, dated the 16th of December, 1910. 


X230 



V.] 




JALE8HAB RAI V. ANRUT BAI 86 All. 808 

L<icKhm<iyi Da$ v. Dallu (1) followed. Dharam Singh v. Angan Lai (2) and 
Han Singh v. Sobha Ram (8) referred to. 

The facts of this oase are fully stated in the judgment of the Court. 
The Hon’ble Munsbi Gokul Prasad, for the appellants. 

Maulvi Muhammad Ishaq, for the respondents. 

Knox and Muhammad Rafiq, XT..: — It appears that one Payag Rai, 
father of the first five defendants appellants and graodfatber of the other 
six, exeouted a deed of mortgage on the 27th of September, 1883, in 
favour of Anrut Rai plaintiff respondent No.l, and the ancestors of the 
other plaintiffs respondents. The mortgage was given in respect of 
ancestral property in lieu of Rs. 999, carrying fourteen annas per cent, per 
mensem interest, and was redeemable on the 27th of June, 1885. In 
1891 bho mortgagees instituted a suit against Payag Rai only without 
impleading his sons, to recover, Rs. 1,567-7-4^, the amount due on foot 
of the mortgage of 1883 and for pale of the mortgaged property in 
default of payment. One of the obfeobions to the suit was that [803] 
post diem interest at the stipulated rate of fourteen annas per cent, 
per mensem could nob be claimed under the terms of the deed of the 27 tb 
of September 1883. The court of first instance disallowed the objection 
and passed a decree on the 3rd of July, 1891, against Payag Rai for 
Rs. 1,548-11-6. On appeal the learned District Judge gave effect to the 
objection of Payag Rai as to interest, holding that the mortgagees were 
entitled to recover post diem interest bv way of damages only, which be 
allowed at six per cent, per annum. The decree of the first court was 
modified and the claim of the mortgagees was decreed for Rs. 1,321-7-6 on 
the 11th of June, 1892. 

On the IRbb of August, 1896, the first five defendants appellants, the 
sons of Payag Rai, instituted a suit against the mortgagees for a declara- 
tion that the decree obtained by the latter against Payag Rai was not bind- 
ing on them, as they were not parties to it, and that their share in the 
mortgaged property was not liable to sale under it. The claim of Payag 
Rai's sons was decreed on the 11th of November, 1896. On the 20th of 
Februarv, 1897, the share of Payag Rai only in the mortgaged property 
was sold in execution in the decree of the 11th of June, 1892. The sale 
realized Rs. 725. 

On the 13bh of February, 1910, eighteen years after the decree obtain- 
ed against Payag Rai and thirteen years after bho sale of his share, the 
plaintiffs re'^pondenbs brought the suit out of which this appeal has arisen in 
the court of the Subordinate Judge of Azamgarh against the sons and 
grandsons of Payag Rai to recover Rs. 2.093-2-6, the balance alleged to 
be due on the mortgage of 1883. 

The suit of the plaintiffs respondents was in form an ordinary mort- 
gage suit and they claimed Rs. 2,093-2-6 by making up the accounts from 
the data of the original mortgage as in an ordinary suit on a mortgage 
bond, crediting the amount realized by Payag Rai’s share. In making up 
aocountc, interest was charged at the stipulated rate of fourteen annas per 
cent, per men'ona fr^m the date of the mortgage till the data of the institu- 
tion of the suit, thm ignoring the decree of 1812, under which interest 
after due date was allowed at six per oent. per annum only, 

(\) Woiklv mo. o.'^l25. (3) (1907) I. L. R. 29 All. 5U 

(2) (1391) I. Tj.'R., 21 AU.,,301. 
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The claim was resisted on several grounds, two of 
mentioned here as they alone have been pressed in the [30 4 J appeal belore 
us It was urged in detonoa that as the decree of 1892 against Payag Bai 
had become barred and incapable of execution on the date of the institution 
of the present suit, the claim of the plaintiffs respondents was also barred. 

The principle on which accounts were made up in the plaint was also 

ohiected to The Subordinate .Tudge disallowed the pleas in defence and 
decreed the claim for 2,093-2-8. On appeal the learned District Judge 

modified the decree of the first court. He held that '"'j® 

ents should get the unsatisfied amount of the decree of 1892 together with 

interest at the contractual rate of fourteen annas per cent, per mensem 

from the 20th of February, 1897, up to data of decree. 

The defendants appellants challenge the deorw of the lower appellate 

court on the two grounds already mentioned. They 

original mortgage debt contracted by Payag Bai was merged in the decree 

°ri 892 . The mortgage of 1883 no more exists. The only outstanding 

debt against the ancestor of the appellants, t^e paymen o ^ 

are liable under the Hindu law, is the unsatisfied 

And as the decree has become barred and '’bLome 

for the recovery of which the present suit is brought has also beoom 

barred and no claim in respect of it can be maintained. 

The learned vakil for the appellants relies in support of bis argum n 

on the ca e of Dncfcfeman Da. v. Dallu (1). That ®-^®- - 

recpect. resembles the present case. In that case °“® 5*“;,oestral 

of a Mitakshara joint family, executed a b'tained a decree 

that they were not parties to the t^ gee brought a suit against the 

from the of bhe mortirtage an_ They denied fcheir liabiliby 

made liable for the as their share which 

money paid at the rale of the mortgaged property, as them sea^^^ 

was released from the operation of the ®?g“''^*J^RgON, J., remarked 

fourth only. In disposing of his last objection ,HENDER30N, 

tesponaonta ti.e. the aonal the 'i® been deprivoa ot a one foatth share 

beoaaae the plaintiff (> e, j5eH peroLsea ter Re. l.ino. that he ie now 

of the mortgagea property '’.bx'b ta’ him el P ^ disohargea. In my opinion 

able to say that auv of the debt na it atiU outetandlng a portion of 


<l) Weekly Notes, 1900, p. 12B. 
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not 1)8 tittfaiv to deiliiol: one-fourth from Bfl. 1.100. wbiob waa paid foe the whole pro- 1918 
petty and take the balance Ba. an the amount for wbiob oredit sbonld have been MABOH 4. 
KiTen* leaving Ba. 275 ntill outatandiofiS ae a debt for wbiob tbe ceapondente are e till - 

liable The earn of B^. 275 became an oatstending debt as from tbe date APPBUiATfl 

of tbe respondents* decree deolaring them entitled to posseeaion of their one-foartb OlVUi. 
share, and it will carry snob interest, if any, as was allowed on the principal amonnt . 

of tbe mortgage decree. Por this amoant the respondents are undoubtedly liable to 35 a. 802= 
the plaintiff.'* 18 L 0. 904= 

It on the basis of these observations that the learned vakil for the 
apnoliants contends that the mortgage of 1883 merged in the decree * 

of 1892 ; and as the mortgage of 1883 no more exists and the deoree debt 
due from Pavag B.ai has become barred, the claim of the plaintiffs respon- 
dents is also barred. We do not think, that the contention of the appel- 
lants is sonnd. The plaintiffs respondents have not framed their snit on 
the basis of the decree of 1892. They do not seek to charge the appel- 
lants* share in the anoestral property on the strength of that deoree. And 
indeed they could not do so in the face of the decree of 1896 in favour of 
the appellants deolaring that the latter were not hound and that their 
Interest in the anoestral property was not affected by the decree obtained 
against their father. Tf, according to the appellants, the mortgage TSOB] 
of 1883 has merged in the decree of 1892, then the unsatisfied portion of 
that decree can be recovered only as a simple money debt. If the oon« 
tention of the appellants is correct, the present suit is not maintainable, 
that i«, the plaintiffs respondents cannot enforce payment of the debt 
charged on the ancestral property by Pavag Rai against the interests of 
his sons in that property, though the debt was not tainted with immora- 
lity or otherwise objectionable. 

Tbe plea of limitation urged on behalf of the appellants can only be 
given effect to if we hold that the suit of the plaintiffs respondents in its 
present form is not maintainable. That such a suit is maintainable is 
amply borne out bv the case-law on the subject, vide Dharam Singh v, 

Anqan Lai fl^ and Ram Singh v. SoRka Ram (2). We, therefore, find that 
the claim of the tilaintiffs re'^pondents is not barred by limitation. The 
observations of Hkndkrson. -T quoted above, upon which great stress is 
laid by tbe learned vakil for the appellants, do nob apply to the nature of 
the remedy open to a mortgagee against the Hindu sons, but to the amonnt 
recoverable by him after he has obtained a deoree against the father only 
and a portion of that deoree remains unpaid. Those observations do, 
however, certainly support the second contention for the appellants, 
namely, that the plaintiffs respondents cannot recover more than the un- 
satisfied portion of the deoree of 1892 with future interest allowed on that 
deoree. The plaintiffs respondents cannot make np accounts as In an 
ordinary mortgage suit, and, giving credit for the money realized at the 
sale of Payag Bai's share, claim the balance. Nor can they claim to re- 
cover interest at the contractual rate on the unpaid amount of the deoree, 
as has been allowed to them by the learned District Judge. We allow 
tbe second contention of the appellants. The result is that we modify 
tbe decree of the lower appellate court bv decreeing the claim of the plain- 
tiffs reapondents for Rs. .*)29-3-0 with interest at six per oent. per annum 
from the 20fch of Fehruarv, 1897, up to the date of the decree of this 
Court, that is, Rs. l,038-.'>-0. The appellants will pay the sum of the 
Rs. 1,038*5-0 within six months of the decree of this Court with future 
Interest at six per cent, per. annum. In default of payment within six 

(1) (1899) T. li. F. 21 All. 301. r2) (1907) T. t*. R. 29 Alt 54( . 
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1913 C807] moQfihs the amouDli will be realized by sale of libe share of bhe 

MABCH 1. appellants in bhe property speoihed in bbe mortgage of 1883. Fubare 
— inberesb ab six per cent, per annucn is allowed. Goshs in all oourbs in 
APPtti-nATB proportion bo success and failure. 

Oiv^ modified, 

35 4.302:^ 

^11* A ' 126=11 «. L. J. 437). 

‘ APPELL ATE CIVrL. 

Before Mr. Justice Tudball and Mr. Justice Muhammad Bafiq. 


Jamna Prasad Baut (Judgement-debtor) v. Baghunath Prasad 

AND OTHBR3 (Decree-holders).^ 

[llbh March, 1913.] 

Givih Procedure Code (1909), eection 60 (c) — Execution of decree --Attnchmcnt — Obiection 
that attached property is the house of an agriculturist— Judgment-debtor both 
samindar and agriculiurisl— Burden of proof . 

Whore a iadgmeut-debtor whose hoase was abbaohed in exeoatioo of a deoree 
took objaotion that the hoase was the house of an agriouUurist to whioh seotion 
60 (c) of the Code of Civil Prooedure applied and was not susooptible of abtaob- 
ment, and it was found that the judgment'dabtoe was both an ageiouUucist and 
a'zamindar : 

Held that it lay on the judgment-debtor to prove that the house was strictly 
of the nature oontemplated by the provisions of seotion 60 (c). 

In this case in execution of a simple money deoree against one Jamna 
Prasad Baut a house belonging bo him in a certain village was attached. 
The judgment-debtor took objection that bbe house was the house of an 
agriculturist within the meaning of section 60 (c) of the Code of Civil 
Prooedure and could nob be attached. This objection was overruled on the 
finding that the house was not in fact occupied by bhe judgment-debtor 
(who was both a zamindar and an agriculturist) as an agriculturist. The 
judgment-detor appealed to the High Court. 

The Hon’ble Dr. Tej Bahadur Sapru and Munshi Harihans SahrA, 
for bbe appellant. 

Munshi Mangal Prasad Bhargava (with him Babu Jogindro Iffath 
Chaudhii)^ for the respondent. 

Tudbald and Muhammad Bafiq JJ : — The appellant is a judgment- 
debtor whose house in a certain village has been attached in the execution 
of a simple money deoree. Two portions of the ®ame house have already 
been attached and sold, and the remainder, whioh is described as a six 
anna share, has now been attached. The judgment-debtor came forward 
and objected that he was an agriculturist and therefore his house was 
exempt from attachment [808] and sale. The court below has decided 
that the house is not occupied by him as an agrioulturisb and is therefore nob 
exempt from sale. He has come here on appeal. The question is whether 
or not he has produced evidence to show that he is an agriculturist and 
occupied the house as such. The appellant was formerly the zamindar of 
the village, but his interest as such has been sold and he now holds his sir 
land as an exproprietary holding. He lives in another village and holds 
zamindari in several villages. He has produced two witnesses who state 
that his cattle and implements arc kept in the house in dispute. The 
appellant being both a zamindar and a cultivator of land, the question 

• First Appeal No. 801 of 191S. from a deoree of Harhaadhao Tjal, Pirat Addi- 
tional Subordinate Judge o! Gorakbphur, dated the Ist of June. 1912. 
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arises as to ^bat is his main source of income and whether or nob he is an 
dgi ioulturisb within the strict sense of the term and occupies bhe house as 
such. The burden of proof lay on him, and ib was for him to show to the 
court that bis main source of income was cultivation and not zamindari and 
that he was in the strict sense of bhe term an agriculturist. He produced 
two witnesEes, and in our opinion their evidence is not sufficient to prove 
that his main source of income is agriculture and that he is an agriculturist 
within the strict sense of the term. As a matter of fact in the past he held 
considerable zamindari, though he has lost some of it by reason of decrees 
obtained against him. Jn this case it bas not been satisfactorily proved 
that be is an agriculturist within the str ot meaning of the term. The 
appeal fails and is dismissed with costs. 

Appeal dismissed. 


85 A. 808 (=11 L. 349=20 I. C. 490). 

APPELLATE CIVIL. 

Before Mr. Jutice Sir Barry Griffin and Mr, Justice Chamier. 

Baghunardan PRASAD (Plaintiff) v. Sheo prasad (Defendant.)"^ 

[llth March, 1913.] 

Act No. XV of 1888 iNoth-We&Urn Frtvinces aud Oudh Muuicipaliiie$ Act), teciion 10— 
Act (Local) No. I of 1900 {United Privinces Municipalitiee Act), scetton 187— 
Municipal Board — Election — Suit to tet aside eleclion-Juriidiciion of Civil Oowri-^ 
Limitation — Act No. IX of 1908 (Indian Liviilaticn Act), sclitdule 1, article 120. 

Held that an order of the Goveenment directing that a particular munioipal 
election held in the year 1911 should be oonduoted according to certain tulea 
passed in 1884, and not according te the rules passed in pun materia in 1910, 
which superseded those of 1881, was ultra vires, and that, inasmuch as iha 
£3093 rules of 1884 did not apply and the eleotion was not held under the rules 
cf 1910, a suit would lie in a oivil oourt lo contest the eleotion, irrespective of 
anything contained in either set of rules, the period of limitation applicable to 
which was that prescribed by article I'iU of the first eobedule to the Indian 
Limitation Act, 1908. Qur Charan Das v. Har Sarup (1) referred to. 

[Ref. 35 All. 450-3 

In this case the appellant and the respondent were rival candidates 
for a seat on the munioipal board of Bareilly at an eleotion held on the 
18th of March, 19ll. The respondent, having been declared duly eleofced, 
bhe appellant, on the 2Ath of March, preferred a petition to the Lietriot 
Magistrate. On the lObh of May, that petition was rejected, and on the 
following day bhe appellant tiled his present BUib in the court of the 
Subordinate Judge of Bareilly claiming a declaration that ho had been 
elected by a majority of the lawful votes given, and in the alternative a 
deolaiation that the olcctiou was void as having been held under rules 
which had been already oanoelled. The suit was dismissed in ap- 
peal by the District Judge of Bareilly, on the ground that the eleotion 
had been held under certain rules framed by Government in 1884, one of 
which barred the jurisdiction of the civil couit, and that the appellant was 
nob empowered to maintain the suit either under the rules for munioipal 
elections framed in 1910 or under bhe Speoitio Relief Act. The plaintiff 
appealed to the High Court. 

• Second Appeal No. 1012 of I9l2 from a decree H. N. Wright, District Judge of 
Bareilly, dated the 13th of Juno, 1912, confirming a decree of Baijnabh Das, Offioiatinfl 
Subordinate Judge of Bareilly, dated the 12th of July, I9li. ^ 

(1) (1912) I. D. B. 34 All. 391. 
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Dr. Satish]phandra Banerji, £or hhe appeUaut. 

The Hon ble Pandit Moti Lai Nehru, tor the respondent. 

Griffin and Ohamier JJ, — The appellant and the respondent were 
rival candidates for a seat on the municipal board' of Bareilly at an election 
held on the 18bh of March, 1911. The respondent having been declared to 
have been duly elected, the appellant on the 24:bh of March, contested the 
validity of the election by a petition presented to the District Magistrate, 
On the 10 bh of May that petition was rejected, and on the following day 
the appellant brought this suit in the court of the Subordinate Judge of 
Bareilly claiming a declaration that he had been elected by a majority of 
the lawful votes given and, in the alternative, a declaration that the 
election was void having been held under rules which bad been cancelled. 
This Court has already hold that the suit is cognizable by a civil court, 
bub the suit has been dismissed by an appellate order of the L310J 
District Judge on the ground that the eleoblon was held under rules made 
in 1884, one of which barred jurisdiction of the civil court, and the appel- 
lant was nob entitled to maintain this suit under some new rules made in 
July, 1910, or under section 9 of the Specific Belief Act. The suit is 
obviously one of a civil nature, and it is unnecessary bo cite authority for 
the proposition that it is maintainable in a civil court, unless it is barred 
by some Act of the Legislature or by some rule having the force of 

Buies regarding elections of this kind in Bareilly were made in 1884 
under section 10 of Act XV of 1883, Buie No. 45 provided that the validity 
of an election might be questioned by petition to the District Magistrate 
proEODtad within dlteezi days of bha eleotion* Those tuIqs were supersw- 
ed by rules made in July, 1910, under section 187 of the Municipalities 
Act, 1900, one of which expressly recognized the right of recourse to a 

* competent court ’ to challenge the election. This Court has held Lse® 
Qur Charan Das v. Ear Sarup (Dj that the competent court is the civil 
court. It is quite clear that the election now in question ought to have 
been held under the rules of July, 19i0. The Local Government seems to 
havd diraotad that this olaotlon should be bald under the rules of lo84« 
That order does not appear to be a rule made under the Act, bub appears 
bo bo merely an executive instruction to the Magistrate. The only rules 
of which we can take notice are the rules made under the Act. We must, 
therefore, bold that the election was contrary to law. 

We have grave doubts whether the Government was competent to 
bar the jurisdiction of the civil court by means of a rule made under 
section 10 of the Act of 1883. The respondent relies upon clausa {g} of 
section 9 read with section 10 of the Act, but that clause refers only to 

* the syetem of representation and oj election \ It is, however, unnecessary 

to decide this question, for the rules made under the Act of 1883 had 
ceased to have any effect before the election now in question was held. 
It is admitted that the election was not held under the rules of July, 1910, 
and cannot be justified by those rules. For the above reasons we hold 
that at the date of the election there was no provision having the force of 
law which barred the maintenance of the present suit. The suit 

was, therefore, maintainable. On the merits the appellant is entitled to a 
declaration that the eleobion of the respondent was void having been held 

contrary to law. , . 

The only other question is whether the suit was brought witnin 

time. The period of limitation prescribed by the rules of 1884 may be 


(1) iidia; 1. L. R. bi All. 891. 
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disregarded, both because iti applies only to a petition to be] presented to 
the District Magistrate and because those rules had ceased to have any 
eheot when the election was held, if the rules of 1884 are disregarded, the 
limitation applicable to the present suit is that prescribed by article 120 
of schedule 1 to the Limitation Act, 19 j 8, and the suit was brought 
within time. We exi^ress no opinion upon the question of the validity of 
the rule made under section 187 of tho Municipalities Act, 1900, which 
prescribes a period of limitation for a suit to contest an election held under 
the rules of July, 19i0. 

We allow this appeal, set aside the decree of the court below, and 
give the appellant a declaration that the election of the respondent was 
invalid. The respondent must pay the appellant's costs in all three 
courts. 

Appeal allowed. 


35 A. 311 (=11 A. L. J. 317=19 J* C. 188.) 

FULL : BENCH. 

Before Mr, Jiistice Sir George KnoXt Mr. Justice Ttidball and Mr Justice 

Chamter, 


Durga Konwab (Plaintiff) v. Maiu Mal and others (Defendants). 

U2th March, 1913.] 

Hitidu law~— Hindu tvidotc— ‘Powers of alienation poSBesacd by a Hindu widow in respect 
oj property oj her — I'ransjer oj debt secured by a mortgage, 

A Hindu widow in possession as suoh of properly whioh bad been the property 
of her busband in bis liie-time oan always alienate hot life interest in euoii pro* 
petty and a teanafer by her of the ooepus of the property without legal neoessity 
and not lor a pious purpose is not void but only voidable at the mscaaoe of the 
reversioners. 

A Hindu widow, without legal neoessity transferred a mortgage debt and the 
seourity tberoluc, wbiob had been tho property ot her late husband, to D. who 
thoreatier sued to recover the debt by sale ot ihe mortgaged property. Held 
tnat the transferee acquired all the rights which the widow bad and could exer- 
cise during her lile-tiuio in respect of the mortgage, one of these being lo recover 
the debt, liijoy Gopak idukerjt v. Krishna Alahtshi JJsOt referred to. 

[Ref. 36 All. ; 60 1 . O. b 72 =iyiy 245=4 Pat. D. J, 64b.J 

This was a suib for sale on a mortgage, dated the 12th of June, 1879, 
made by Tara Singh and Bahadur SingU in favour oi one Murli 

Dbar. The mortgagee died shortly alter, leaving a son, Kup Bam, who 
died leaving Musammat Farbati, his mother, and Musammat Gauga Kun- 
war, bis widow, surviving him. The two widows traualerrod the mortgagee 
right under the mortgage ot the ivitii of June, 1879, to Musammat Durga 
Kunwar, the plaintitl appellant m the present case. Tho plaintiH 

brought this suit for sale on foot of that mortgage, Tbo defendants 1 6 

were prior mortgagees of the same property under a mortgage of 1872, 
and they had purchased the property in lb9U in execution of a decree on 
their mortgage, to which decree neither the plamtiti nor her tranferors or 
their predecessors in interest were parties. The defendants, 2nd party, 
were the mortgagors and their representatives, and the defendants, 3rd* 
party, were the two ladies Ganga Jiunwar and Farbati, the transte*rors. 
The plaintiff offered to redeem the prior mortgages, bub in the alternative 

•Appeal No. 140 ol 1911 under eeotion 10 oi the Letters Patent. 

(1) (1907) 1. L. B. 84 Oal. 829. 
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prayed that the property might be sold subject to thoio oiuitgages. The 
defendants, 3rd party, admitted the claim of the plaintiff, and defen- 
dants, 2nd party, did not appear. The defendants, 1st party, contested 
the claim on these grounds: — (1) The transferors being widows of members 
of a joint Hindu family, including others than their husbands, could not 
transfer the debt and the plaintiff did not get the widow’s estate in the 
mortgage. (2) The sale to the plaintiff was without legal necessity and 
therefore void, and as a corollary from this, (3) that it was for the purpose 
of defeating the rights of the reversioners. The widows of Murli Dhar 
and Bup Bam were alive at the date of suit. The reversioners were no 
parties to the suit, but another suit was brought by them alleging them- 
selves to bo bandhus of Bup Bam and asking for a declaration that the 
transfer by Ganga Kunwar to plaintiff was void againet them. The plain- 
tiff defended that suit on the ground that the widows were competent to 
transfer. The Subordinate Judge found that the family was cot joint, 
and that Ganga Kunwar bad a widow’s estate in the property left by her 
husband, including the mortgage, but that there was no legal necessity 
for the transfer. He dismissed the suit of the plaintiff, Durga Kunwar, 
and decreed that of the reversioners against her on these findings and gave 
them a decree that the plaintiff had acquired no rights whatever against 
them. 


[818] On appeal to the High Court the case came up before 
BiCHARDs, C.J. and Banerji, J., who delivered the following judg- 
ments:— 

Richards, C.J. — This suit was brought to recover a sum of 
Rs. 70,000, principal and interest due under a mortgage, dated the 12th of 
June, 1&79. The mortgage was made in favour of Murli Dhar by Tara 
Singh and Bahadur Singh. The principal was Bs. 4,000. The rate of interest 
was Be. 1.5-0 per mensem, compound interest. The bond in suit is alleged 
to have been sold to the plaintiff on the 21st of May, 1909, in considera- 
tion of the sum of Rs. 7,500 by Musammat Parbati and Musammat Ganga 
Kunwar. Musammat Parbati was the wife of Murli Bbar, and Musammat 
Ganga Kunwar was the wife of Bup Ram, the son of Murli Dbar. Both 
the father and the son were dead prior to the execution of the sale-deed. 
It appears from the plaint itself that the property which it is now sought 
to bring to sale had already been sold under a mortgage decree on foot of 
a prior mortgage dated the 19th of February, 1872. The decree had boon 
obtained as far back as the year lfc90. The decree-holders had purchased 
the property themselves, and they have been in actual possession since 
come time between the years 1892 and 1895. The respondents are the 
representatives of these prior mortgagees. The plaintiff claims that when 
the suit was brought on foot of the prior mortgage neither Murli Dhar nor 
Bup Bam wore made defendants, and that accordingly she, as assignee of 
the bond of the 12th of Juno, 1879, is now entitled to bring the prop^ty 
to sale on terms of paying to the respondents the amount, if any, due 
upon the mortgage of the i9tih of February, 1872. She claims that 
a lakh is due on foot of the mortgage of the 12th of June, 1879, but she 
relinquishes the sum of Bs. 76,9ij8-14'0 and sues to realize the balance, 

that is to say, the sum of Bs. 70,000. # lain 

The suit out of which the connected First Appeal No. 174 of 1910 
arises was tried in the lower court at one and the same time. It was a 
suit in which the plaintiffs in the suit claimed as reversioners a declaration 

that the sale deed of the 21st of May, 1909, was void as against them, A 
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number of issues were tried in this last mentioned suit. The learned I 9 ia 

vested in Bup Bam Makoh 12. 

after the death of Murl. Dhar, and that the plaintififs Sri Gopal. Holi Lai „ 

and Plan [314] Lai where the reversioners. He found further that the 
sale of the 31st of May, 1909, was made without legal neoessity and with 
a view to deprive the reversioners of their right. The court aooordinglv M *«=« 

gave a decree in favour of the plaintiffs 2 to 4 declaring that the sale was *• 

void and ineffectual against them. « I- 0- 138. 

The learned Subordinate .Tudge also dismissed the plaintiffs claim in 
the present suit holding that, inasmuch as the bond was sold without legal 
necessity and for the purpose of defeating the rights of the reversioners, 
the plaintiff did not acquire by virtue of the sale any title to maintain the 

SUlu* 

The plaintiff, Muoamtnab Durga Kunwar, has appealed against the 
decree dismissing her suit and also against the decree in the connected 
appeal declaring that the sale was void against the reversioners. 

It is difficult to understand why the owners of the bond in suit slent 
on their rights so long. There can, I think, be no doubt whatever'that 
the purchase of the bond by the plaintiff was a speculative purchase It 
is impossible to know exactly how much of the consideration for the sale 
actually passed, or what was the arrangement between the vendors and 
the vendee. I think, however, that we are bound to ascume that the 
plaintiff became the assignee of the bond with such rights and title as 
Musammat Parbati and Musammat Ganga Kunwar could under the 
circumstances give her. She is entitled to get a decree if she can make 
good her claim. Bearing in mind the facts of the case and the date of the 
institution of the connected suit. I think there can be little doubt that th^ 

defendants in the present suit put forward the reversioners of Rup Ram 
to oballenge the sale to Musammat Durga Kunwar. and that in all nro- 
bability there was some arrangement between them. We can however 
hardly blame the defendants for using any weapon they can to retain the 
property, in the absolute possession of which they have so long been Tt 
has not been attempted to show that the finding of the court Mow 'that 
the sale by Musammat Parbati and Musammat Ganga Knnwar was made 
without legal necessity wrong. In fact the argument did not challenge 
the decision in the connected appeal, .^aTe to contend that the dUreo 

actually passed went a little too far. in that it declared that Mu=ammat 
Durga Kunwar acquired no [818] right to the aforesaid bond. It “as 

urged that she had acquired some title. She had acquired title as against 
ca\Vis^ruMy^rmLleT“f^f‘r^ eiroumstanoes of thTpS 

fo.,o:s‘;-Tre“:^d‘o’;"‘ ri^rrs^t d “TouZd’r h^ 

have sued upon the bond and recovered the amount due thereoX“hout 
being liable to account to any one Therefore the ^ u ° 

has the same right that she La and .he can sue upon the 

more the sale by a Hindu widow is voidable, not vo^. La jlmt 

It cannot be quostionea by the defendants in this These 

points argued. It seems to me that it by no means JolIoI^ tL^ bT 

a Hindu widow can sue on foot of a bond and cive a arCr^A 

the mortgagor that her assignee has the same right. A nlndu widow® 

sne upon a bond and collect the debts due to the estate bcLuse shek°®“ 

heir and represents the estate, in other words, by virtue of the fact Lat 
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1918 ^ Hinflu widow and in possession as such. Nobbing I bbink can be 

Maboh 12 . more clearly esbablished than the proposition that a Hinda widow cannot 

alienate the property except for certain special purposes or legal necessity: 
See The GolUcioy of UmHlipatam v. Oanalv Veneata 11 art xinapah (1). 

Tb has no doubt been held that the reversioners cannot question the 

85 A, 811=11 <^il 0 during the life of the widow save to the extent of getting a declaration 
A. L. J. 819= that the sale is not to be binding on thoTJ, and it is argued that the sale 
19.1. 0.138. voidable onlv and not void; and the case Bejoy Gopal Mukerfi v . 

Krishna Mahishi Dehi (2) is relied upon. That was a case in which the 
reversioners sued to reoover possession of certain property in resoept of 
which a Hindu widow could alienate subject to certain conditions being com- 
plied with, and that therefore the alienation was not absolutely void but was 
voidable at the election of the reversionary heir, who might, if he thought 
fit, affirm it or treat it as a nullity. The Court was there dealing with 
the partial alienation made by the widow, i.«., a lease which her snoossors 
might or might not adopt if they found it was made without authority. It 
peems to me. however, that the question whether or not an alienation by a 
[816] Hindu widow is void or voidable is immaterial in the present appeal. 
It has not been suggested that there is any distinction as to the class of 
property which a Hindu widow is restrained from alienating. She has no 

more right to assign that part of the estate which consists of mortgagee 

rights than she has to'assign the immovable property strictly so 
In either ca «6 she or her assignee must show that circumstances existed 

which made the al'enatlon a valid alienation. 

In the present ease the sale by the wiaow has been suooessfnlly 

challengea unless we set asiao the aeoree in the oonneotea case. It is said, 
however, that this is a question beteen the reversioners on the one side and 
the widow on the other, and that third parties are not entitled to raise ttte 
question of the validity or invalidity of the =alo, I do not think that this 
proposition is sound, fluppose that a Hindu widow alienated mortBa|ee 
rights in a oa=e in which it had to be admitted that she was nob 
in making the alienation according to the Hindu Law. Suppose that her 
assignee sued on the bond and recovered the full amount from the mort- 
gagor. Suppose fnther that afterwards the reversioners 
ation that the sale was void as against them. Would not *^8 “ ^ - 

in such a case in a suit bv the reversioners after the death of the widow 

be obliged to pav the mortcago debt a second time. 

entout of the interest which had 8°8'^o8d during the life-t, me of the 
widow ? Could not the reversioners say The widow is now dead and 

as against us the sale is a complete nullity? It seems to 
bo argued with irrc'^i'^bible force that) the a'?';igne 0 of the widow could not 
givra good discharge for the mortgage debt until after it. w^ e^t^ish- 

ed that the sale was a sale which a Hindu ® ^ 

for legal necessity or for a pious purpo'^e. It seems to me that . 

or may be necessary for the protection of a third party to q _ 
validity of an alienation by a Hindu widow, such thir P V 

undoubtedly entitled to do so. See Bazari v. LalUi (3). 

I do not think that an unauthorized sale by a Hindu Lfeate and 

her assignee with the Hindu widowV 

collect the debts. It is possible that under rights, 

it might be phown that the widow was driven to sell th e mort^a^e g ^ 


tl> (l^iSO) 8 Mox T. A.. ftM 
(2) (1907) 1. ti R., 84 Oal., 829. 
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as, for example, i( sbe had no means to institute a suit to recover the 
amount. In such a case, however, I think the transaction would be 
justified on the ground of necessity or perhaps on the ground that under 
the special circumstances of the case it was the only possible way of 
realizing the debt due to the estate. In such a case I think the Court to 
be oonsistenti should hold that the whole estate had passed to the trans- 89 A. 811=11 
feree and that the reversioners were absolutely bound by the transfer i 
made by the widow. I would dismiss the appeal. 188 . 

BakebjIi — The question in this appeal which arises out of a suit 


for sale upon a mortgage, is whether an assignee of the mortgage from a 
Hindu widow, on whom the mortgagee rights devolved by right of inherit- 
ance, is entitled to maintain the suit, if the assignment was not made for 
legal necessity. The facts are these : — Tara Singh and Bahadur Singh 
executed the mortgage in question in 1879 in favour of Murli Bhar. Upon 
the death of Murli Dhar the mortgage devolved on his son Rup Ram, 
whose widow Musammat Ganga, jointly with Mussammat Parbati, the 
widow of Murli Dhar, transferred the mortgage to the plaintiff on the 21st 
of May, 1909. As Musammat Parbati had no right to the mortgage, the 
transfer by her is of no consequence and the transfer must be deemed to 
be a transfer by Musammat Ganga, who alone was entitled to the mort- 
gagee rights. It has been found by the court below that the transfer was 
without legal necessity, and this finding has nob been challenged before us. 
It is by virtue of this transfer that the plaintiff is seeking to enforce the 


mortgage. 

The defendants to the suit are the representatives of the mortgagors 
and certain purchasers of the mortgaged property in execution of a decree 
upon an earlier mortgage of 1872. The suit was contested by these trans- 
ferees alone and they contended that the plaintiff had no right to sue. 
Murli Dhar, the person in whose favour the mortgage in suit was executed, 
was not made a party to the suit under the earlier mortgage and therefore 
he or bis representative in interest has still the right as subsequent mort- 
gagee to redeem that mortgage and then to sell under the mortgage in his 
favour This is what the plaintiff seeks to do in this case. 

[818] The court below has dismissed the suit, apparently under the 
impression that the transfer of the mortgage of 1876 made by Musammat 
Ganga being without legal necessity is absolutely void and that therefore 
the plaintiff is nob entitled to maintain the suit. This view is clearly 
erroneous. An alienation by a Hindu widow without justifying necessity 
is not absolutely void, but it is voidable only. !□ any case It will hold 
good during the life-tima of the widow. This has been so repeatedly held 
by their Lordships of the Privy Council that it is unnecessary to cite 
authorities. I may however refer to the recent case of Bijoy Qopal 
Muherji v. Krishna Mahishi Debt (1). 

The mortgage which is sought to be enforced in this suit secures a 
principal sum of Rs. 4,000. The plaintiff has purchased it for Rs. 7,500. 
It has been found in the connected suit brought by the reversioners that 
she paid full consideration and that the sale is a real transaction. On 
this point there is no controversy in this appeal. The amount claimed by 
the plaintiff is Rs. 70,000. Apparently she is a speculator, bub, that cir- 
cumstance should not induce us to overlook the real question involved in 
the case. If she has a legal right to maintain the suit that right must be 
enforced. The decision of the case, in my opinion, depends on the nature 


(1) (1907) I. L. B. 34 Oal. 329. 
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1912 ol the esbabd held by a Hindu widow and her powers of alienabion in 
MARCH 13. respeob of ib. 

— The nature of a Hindu widow’s esbabe was thus stated by bheir Lord- 

ships of the Privy Counoil in Moniram KoUtav.Keri KoUfani(l): — 
— * “According bo the Hindu law a widow who succeeds to the estate of her 
35 A. 811^11 husband in default of male issue . . . does not take a mere life estate 

^ property. The whole estate is for the time vested in her ab'olutely 

® ‘ * for some purposes, though in some respects foe only a qualified interest. 

Her estate is^an anomalous one'*. Mr. Mayne describes ib in the 
following terms “ Her (the widow’s) absoluba right bo the fullest 
benefit of her life interest appears long bo have been recognized . . . 

A woman is in no sense a trustee for those who m£by oome after 
her. She is not bound to save the income. She is nob bound to 
invest the principal. If she chooses bo invest it, she is nob bound to 
prefer one form of investment to another form as being more likely bo 
[319] protect the interests of the reversioner. She is forbidden to oommit 
waste or endanger the property in her possession, bub short of that, she 
may spend the inoome and manage the principal as she thinks proper 
(7bh Hdition, p 840), She has no power absolutely to alienate the estate 
or a part of it, whether movable or immovable, except for certain pur- 
poses, but if she alienates it the transfer is, in every case, valid during her 
life-time and will have full effect and operation till her death. The only 
distinction between an alienation for a legal necessity and any other 
alienation is that the former endures after her death and is binding on the 
reversioners, whereas in the case of the latter ib has full force and effect 
till her death, bub may be avoided by the reversionary heirs of her husband 
after her death. Prom the operation of the above rule no class of pro- 
perty is exempt and it applies as much to mortgagee rights as bo any other 
rights. Therefore when a Hindu widow sells the mortgagee rights which 
she inherited from her husband, but the sale is without legal necessity, 
the transferee, in my opinion, acquires all the rights which the widow 
had and could exorcise during her life-time in respect of the mortgage. 
Such a transfer is not absolutely void, and I do nob know of any authority 
which declares it bo be so. There can be no doubb bhab bhe widow herself 
could bring a suit to enforce the mortgage. It in equally clear that she 
could give a full discharge to the mortgagor. If she received the mortgage 
money from bhe mortgagor and gave him a discharge, it would not He m 
the reversioner bo claim that money over again from the mortgagor. Her 
powers are not, as pointed out by Mr. Mayne, less than those of the 
manager of a family property. That a manager can give a complete dis- 
charge to the mortgagor is beyond controversy and doubt. Therefore, a 
Hindu widow also may do so. If she transfers her rights under the mort- 
gage the transferee is, in my f pinion, entitled to give a discharge to bhe 
mortgagor. IC the mortgagor has obtained a discharge from the transferee 
ho would not, any more than in bhe case of a discharge by the widow, ha 
liable bo the reversioner for the mortgage debt. The only right of the 
reversioner will be, as ib scorns to me, to prevent the widow, in tho case of 
the widow, from wasting the corpus of the mortgagee-estate, i.0.t the 
amount of the mortgage debt inherited by her, [320] and in the case of 
tho traneforeo, to claim bhe amount of the mortgage due at the date of the 
death of the la'^b male owner of bhe mortgagee rights. This point, however, 
I am not called upon bo decide in this case, as the reversioners are not 

(1) (1880; I. L. B. 5 Cal 776 
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parties to it and the oontingenoy bo which I have referred has nob yet 
arisen. But 1 fail to see that there is any bar to the right of the transferee Maboh 13, 
from the widow to enforeo the mortgage. As the widow was entitled to 
do soi her transferee is, in my opinion, equally entitled. The transferees 
of the mortgaged property are in this respect in no better position than _ 
the mortgagor. Any other view is likely to cause hardship and in some 35 A. 311=:il 
oases would result in injury to the rights of the reversioners. Suppose A* 317 
the widow has nob the means to defray the costs ot bringing a suit to 13®* 

enforce the mortgage. If she cannot transfer it so as to give the trans- 
feree a right to sue upon the mortgage a claim for sale may become time-* 
barred and the mortgagee rights may become extinct. This will be to 
the prejudice of the reversioners. Again, if the widow has made an 
assignment of the mortgage she has no longer any right bo sue on it. And 
if we hold that the transferee cannot sue, no suit can be brought upon 
the mortgage. The reversioner has no right bo bring such a suit in the 
widow’s life-time. The result will be that no one would be able to 
enforce the mortgage, and if the widow lives for more than twelve years 
after the mortgage has become due the mortgage will become incapable of 
enforoomeub. For these reasons I am of opinion that the plaintiff is en- 
titled to maintain the suit, and I am unable to agree with the decision 
of the court below on this point. 

The plaintiff is, of course, nob entitled bo sell the mortgaged property 
unless she redeems tbe prior mortgage under which the defendants, first 
party, purchased rt, or she may do so subject bo the prior mortgage. 

There are obuor questions involved in the suit which the court below has 
nob decided. I would, therefore, allow the appeal and remand the case 
to that court for trial on the merits. 

Tbe decree of the Court accordingly followed the judgment of the 
Chief Justice and from that judgment the plaintiff appealed under 
section 10 of the Letters Patent. 

[32l] The Hon'ble Paodib Moti Lai Nchrii (Munshi Qulzari Lai 
with him), for the appellant 

A Hindu widow could give a valid diachargo to tho creditors of her 
husband. Tbe appellant stood in tho ehoes of the widow and could repre- 
aent her. In dismissing her claim the court was protecting nob tho rever- 
sioner, bub the debtors, because any future suit on the mortgage would be 
time-barrod now. No question of legal necessity arose in the case, because 
for her life a widow could transfer all her rights. Whatever may be the 
nature of the property the rights of the widows were the same. The rights 
of reversioners could only arise when tho mortgage money came into the 
hands^of the widows or their transferees. There was no question about it 
yet. The plaintiff might never redeem, or the sum payable to the prior mort- 
gagees may work out to a figure which the plaintiff might not bo able to 
pay. Again, the reversioners were only entitled to the sum due on the 
mortgage on the death of Rup Ram. Whatever interest has accrued since 
then it is the property of the widow and through her of her transferee. A 
reversioner bad no vested interests and was nob entitled to a personal 
decree. The widow was not a trustee for the reversioners, nor has a case 
of waste been made out ; Burrt/doss Dull v. Sreemnlty Uppoornatk Dos- 
see (1) Golapcbandor Sbastri’s Hindu Law, p. 426. summed up the law as 


(1) (1866) 6 Moo. I. A. 493. 
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1918 ^*0 the estate enjoyed by a Hindu widow ; Btjoy Oopal Mukirji v. Krishna 

MAEOH 12. Mahishi D&hi (1) Modhu Sudan Singh v. Booke (2). 

Munshi Govind Prasai (Nawab Muhammad Abdul Majid with hitn), 

bb^h respondents 

- * There was no dispute so far as the rights of a Hindu widow were oon- 

85 A. 311=11 oerned, but certain restrictions had been placed on those rights. She 
A. L* A. 317 oould sue on a mortgage and the reversioners could restrain her from 
=19 1.0, 138. ^aste, but here she bad transferred her rights without any necessity. The 

question would be as to the position of the assignee. If the plaintiff got 
a decree and the property was sold, either the decree-holder or a third 


party would purchase the property. Before the sale the prior mortgage 
would have to be redeemed. If the purchase was made by a third party, the 
question [322] would remain— could the reversioners proceed against the 
purchaser ? The widow oould not transfer the corpus. Again what exactly 
would be the corpus ? Interest had gone on accumulating and was an 
accretion to the estate ; Mayno, p. 628, 6th edition. Could a person hold- 
ing under an assignment from another with a limited interest bring a suit 
upon the mortgage ? It would mean a transfer of the corpus. The sale 
would not bind the reversioners. 

The Hon'ble Pandit Moii Lai 'Nehru was nob heard in reply. 

Knox, TudbadIj and Chamier JJ.:— The facts of this case as found 
by the court below and which are nob now contested before us are briefly 
as follows : — 


BrUp Ham, a separated Hindu, died leaving a widow, Musammab Ganga 
Kunwar, and a mother, lyiusarnmat Parbati. One part of his estate was a 
debt secured by a simple mortgage over certain property. The widow and 
mother without legal necessity transferred this by deed of sale in favour 
of the present plaintiff appellant, who has brought this suit for sale im- 
pleading as defendants, 

(1) the mortgagors or their representatives, 

(2) the transferors of the bond, and 

(3) certain prior mortgagees who had sued upon their bond without 
impleading the puisne mortgagee and having obtained a decree for sale had 
in execution thereof purchased the property and obtained possession. 

The mortgagors did nob defend the suit. The vendors admitted the 
ol^im. The prior mortgagees contested it, and the one defence with which 
we are oonoerned in this appeal was that the plaintiff had no right to sue, 
as the sale was without legal necessity and the , widow oould not transfer 
her right to sue. 

During the pendency of this suit certain reversioners brought another 
suit against the two ladies and their vendee asking for a declaration that 
the sale in favour of the latter was null and void as against them, and that 
under it the vendee acquired no right to the bond. They olaiined that 
their maternal grand-father Puran Mai and Hup Ham had been joint, and 
that on the death of the latter Puran Mai became the sole owner of the 
joint family property, and on his death their mother, whom they also im- 
pleaded, became entitled boa life interest. 

[323] The two suits were heard together, and the court held that 
Hup Ham was separate from Puran Mai and was the last male owner, 
but that the plaintiffs in the seooud suit were the next reversioners, as 
being bandhus ; that the transfer was without legal necessity, and that 
the transferee acquired no right under the sale-deed. It accordingly 


(1) (1907) I. L. R. 81 Cal. 329 (338). (2) (1098) 1. L. B. 26 Cal. 1. 


X2A1 



if.l 


DOHaA KUKWAR 1>. MATH MAD 


86 All. 824 


1918 

MABOH 13. 

FmXi 

6BNOH. 


decreed bhe suit of the reversioners in toto and dismissed bhat of the 
transferee Musammat Durga. 

The lattier appealed in both suits, and the appeals coming before a 
Bench of this Court, the Judges who constituted that Bench, differed on 
the question of law which arises for decision in the case. The learned 
Chief Justice agreed with the court below. Mr. Justice Banerji held that 3B A. 811=11 
the widow at least transferred to the appellant her interest as a Hindu ^ 
widow, and she being still alive the transferee was entitled to sue and 
recover the debt, and that the reversioners were only entitled tp a 
declaration in their suit that the transfer, as against them, was null 
and void. 

The present appeal has been preferred under the Letters Patent. 

In our view the decision of Mr. Justice Banerji is correct. 

In the circumstances the suit of the reversioners is, from the point 
of view of their interests, suicidal. If the assignee cannot sue to recover 
the debt, the bar of limitation will prevent both the widow and the 
re^rersioners, who succeed her, from recovering the money. Their suit has, 
therefore, been brought really in the interests of the prior mortgagees. 

It is not denied that the estate of a Hindu widow is more than a 
mere life interest. She is an owner whose powers of alienation are 
restricted. See Bijoy Qopo^l Mukerji v. Krishna Mahishi Dehi (1). In 
certain oiroumstanoes she can represent the estate and her acts will bind 
the reversioners. 

She is entitled to enjoy and spend the whole income of the estate, 
though she can be restrained from wasting and destroying the corpus, and 
there ie nothing in law to prevent her from transferring her so-called life 
interest. A transfer by her of the corpus of the estate without legal 
necessity and nob for a pious purpose, is nob void, but is voidable by the 
reversioners and may be so declared at their instance. It cannot be 
denied that if she [324] transferred immoveable property in this manner 
her transferee would be entitled to hold and possess it during her life* time 
and to recover possession of it by suit as against a third party who was 
wrongfully in possesion; i.e.i if the mortgage in the present instance had 
been usufructuary, her transferee would clearly have been entitled to sue 
for possession, provided there was no bar of limitation. 

In the present case the widow is entitled to spend all income 
accruing on the debt after the death of Rup Ram and her transferee 
ii *' at least" entitled to recover this amount and to appropriate it to 
her own use. It is impossible to hold, therefore, that the latter has no 
power to sue. It may be that if the reversioners intervened in the suit 
of the assignee, the court might pass such a decree as would protect their 
interests and the corpus of the estate, but in the present case, though 
they are fully aware of the suit, they have not intervened bo protect their 
own Interests ; on the contrary, they have preferred the suicidal course of 
attempting to destroy the corpus by preventing the recovery of the debt. 

We agree with Banerji, J., that the transferee acquired all the rights 
which the widow bad, and could exercise, during her life-time in respect of 
the mortgage, one of those being the right to recover the debt. It is 
plead ed that if the mortgagors pay the debt they will be open to another 
suit by the reversioners on the death of the widow and may have to pay 
a second time. The widow is a party to the suit and the estate ia duly 
represented, and we do not think that there is any force in the argument. 


(1) <1907) I. Xi. B. 84 Cal. m 
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It is urged bhafc the sale for Rs. 7.500 in tihe present ease of a debt 
amounting to over one lakh is, on the face of it, a wasting of the corpus 
by the widow. We can express no opinion oh this at this stage, nor are 
we called upon to do so. The value of the property mortgaged and the 
amount of the prior burden are two other material factors which would 
have to be considered in this connection. But the point does not arise 
for our decision. 

Wo, therefore, allow this appeal and set aside the decrees both of 

this Court and of the Additional Subordinate Judge, and remand the suit 

to the latter court for decision on the merits. The appellant will have her 
costs in this Court in any event. 

Appeal allowed. 


35 A. 325. 

[323] APPELLATE CIVIL. 

Before Mr. Justice Sir Harrif Orijfin anl Mr. Justice Ghamur. 

Phaggu Mal {Defendant) v. Babu Lal 

[iBtb March, 1913.] 

Co;Uraci—Saic— Goods eent (o purchd'air not in accordance ioUk torms of contract— Pur- 
chaser not tomid to rciuru goods to vendor. 

Wheo goods flcnt to putohaser, professedly in execution of a 
are not of the kind which the vendor bad agreed to supply, it is not the du^y ® 

X puichase^o see that such good, are roturced to l^wCh they 

he gives notice to the vendor that the goods are lying at the place to whioh they 

wore sent at the vendor’s risk. Grivioldby v, Wells (1) followed. 

In this case the plaintiff agreed to supply the defendant with stone for 
building purposes to be delivered at Karnal in the Punjab. 

sent to Karnal, but on examination it was found to 1 ^ 0 ^ then 

bo the purposes for which it had been supplied. The defendant then 
brought a .uib against the plaintiff in the Punjab anff “bta.ned a ^oree ^or 
a refund of the price of the stone and for damages. The plaintiff ^ 
quently sued the detendsnt (or the return of the stone. The court of fir 
’nstrnce dismissed the suit, bub this decree was reversed on appeal and a 
^cree given in favour of the plamtiff. The defendant thereupon appealed 

to the High Court. - , 

Babu SftaJ Prasad GhesK for the appellanc. 

The Bon'ble Dr. Tej Bahadur Sapru, for the respondent. 

GniPFlN and ChamIF.h. .TJ. -The plaintiff in this case, .^1’° ^ ' 

enh here, agreed to supply the defondaob with stone for huildmg 
^Ire storlo vvas delivered at Kama!, but on examination , . as fon-d ^e 
wholly un-uitable to the purposes for which it was supplied. The do 
dant then brought a suit against the plaintiff in the f 

'.1. vio. « .b«« b. 1. .«> b.“a 

to put himself to the expense and trouble of returning toe stone, and that 
it was the business of the plai ntiff to ta ke th e stone [326] away if h o__^ 

~ T 7i6 of 1912 , from » Gecree of Girraj Kishote Dult. Judge, 

Cl u^nan?«rnatt es«oisiugtho powers of a Subordinate Judge, o* 
mb o^May. 1912 I’ reretaiog “ decree ol Baja Bom. Muosil o, Agte, dated the !16tb of 

October. 1911- g 
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so minded. The case appears to be oovored by a decision of the Court of 
Common Pleas in England in the case of Grimolibu v. Wells (1). We hold 
that it was not the duty of the defendant to return the stone, and that the 
. plaintiff has no cause ot action against him. It was sufficient for the 
defendant tonotify to the plaintiff that the stone was lying at Karnal at 
his risk. That, and more than that, has been done by the defendant in 
the present ease. The decision of the lower appellate court cannot be 
supported. We allow this appeal, set aside the decree of the lower 
appellate court and dismiss the plaintiff’s suit with costs in all courts. 

Appeal allowed. 


1913 
idAS. 13. 

APPEIitiATB 

OlVlIi. 

85 A. 825. 


35 A. 326 (sll A L. J. 382=19 I. G. 814). 

APPEtiLATB CIVIL. 

Before Sir Henry Richards, Knight, Ghief Justice and Mr. Justice Tudball. 


Meg HU Eai {Defendant) v. Ram Khedawan Rai and another 
(Plaintiffs) AND Mata Kunwar and others (Defendants).^ 

[17bh March. 1913.] 

Rindti liiw^Hindit toidcw'^Suil for declarntio i that mortgage by xoidow didnot affect 
plaintiffs' reversioyiary righls^Plainliffs not nearest reversioners. 

Where plaintiSa sued as next reversioners for a declaration that a mortgage 
executed by a Hiodu wid'.jw was not binding on th'im, and it was found that as 
a matter of fkobeven the nearest of the plaintiffs could only succeed to the 
estate if four males and one (otuale died in bis life-time; it was held that the 
plaintiffs ought not to have a decree. 

tFol. 40 All. 519 = 1G I. C. 1S6.] 

This was an appeal under seofeion 10 of the Letters Patent from a 
judgmoct of a single Judge of the Court. The facts of the case sufficiently 
appear from the judgment under appeal, which was as follows ; — 

This was a suit brought by the reversioners to the e^^tate of Ram Saran Rai, to 
set aside the mortgage made bv his widow, Musaramat Mata Kunwar, in favour of the 
second defendant. It has been found by tbe lower appelUto court that Ham S.araQ Rai 
left a son. who predeceased him; that the defendant Musainmat Taluqa Kunwar, who 
has some minor ohildron, is his daughter and that tbe defendant Mohender Rai is Ram 
Saran Rai's grandson by another daughter who has died. The pUintiSa are admittedly 
the reversioners who would come In after the sons of Bam Saran Rai’s daughters. It has 
been found that the mortgage in question w.is without justifying necessity The court 
of first instance decreed the claim, but the lower appellate court has dismissed it on 
the ground that between tbe plaintiff and Musammat Mata Kunwar, who made the 
alienation, there intervene Taluqa Kunwar. her sons, and the defendant Mobendat 
Rai It was alleged in tbe plaint that the persons who were nearer reversioners 
then tbe plaintiffs wore in collusion with Musammat Mata Kunwar and the trans- 
ferees from hoc. If thin is so. tbe plaintiffs are entitled to [327] maintain 
the suit, as held- in Ttani Anand Kunuutr \ . 'Che Court of Wards (2) The court 
below did not frame aoy i.«3ue on the question of collusion. As there are mate 
rials on the record which wouH enable this Court to come to a finding on the point 
I have nob deemed it nccessiry to refer an is.^ue io the lower appellate court Mii-sam’ 
mat Taluqa KunWar, the daugblet of Ram Sacan Rai, in her written statement, sup- 
ports the mortgage and so does Musamraat M.ita Kunwar, who tbe guardian of 
Mohendai Rai. They live with Mata Kunwar. so th»t the persons who are nearer 
rovoraionors than the plaintiffs are in collusion with the first two defendants That 
being so, the plaintiffs are entitled to :i declaration that the mortgage made bv the first 
defondrtnt will not affect their reversionary rights I accordingly allow the appeal set 
aside the decree of the lower appellate court and restore that of the court of first i’nHt 
anoe with costs in all courts," 


• Appeal No. 56 of 1912 under section 10 of the Letters Patent 
tl) (1673) L. R. 10 C. P. 391. (‘i) (1880) I. L. R. 6 CaJ. 764. 
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The defendant appealed. .r t n*- v j 

Mr W Wallach, The Hon ble I>r. Sundar Lai, Mnnshi Gobind 

Prasad,' 8,ni Munshi Benode Behari, for the appellants. 

Mr M L Agarwala and Munshi Qohul Prasad, for the respondents. 

EiCHARDS. C. J. and Tudball. J.— This appeal arises out of the fol- 

8B lowing circumstances :-The plaintiffs sued alleging that they ^he 

A. L. J. 882 teversioners to a property which had been alienated by way of mortgage 
==19 1.0.814., Musammat Mata Kunwar, the widow of Earn Saran Eai, and 

mother of one Jagmohan. The claim was that the mortgage made by the 
Musammat Mata Kunwar should be declared nob to be binding upon the 
nlainbiffs as reversioners. There was no allegation in the plaint that the 
Sa S ffs were suing as distant reversioners, the nearer reversioners 
havrng aonl soo^ebhing to prevent them from banging the smt No sneh 
allegation was necessary, because, as already mentioned, the olaim of the 
nlaintiffs was that they were the next reversioners. This oon^ntion was 
based Sorthe allegation that Jagmohan survived his father Bam Saran 
Rai The lower appellate court found that the plaintiffs allegation that 
?amoban sur^ved Bam Saran Bai was not only false but was ^^PPOtted 
ft fabdeated evidence. The learned District Ju^ge gives very cogent 

IS The resutref and a further finding of the lower 

I^^e^ate court that even the nearest of the 

the estate if four males and one female die m his lifa-tiina. The lear^a 
■District Judge dismissed, and we think rightly dismisse^ the plaintiffs 
♦iV.A.sfi findintts. r328] The learned Judge of this Court seeing an 

alleeation in the plaint that there had been collusion between the 
f A fv.a AftfAndanbs 3 and 4 raised the issue whether or not the 

aYfendants 3 and 4 had done something which rendered them unfit bo 
Sect the estate and having come bo a finding upon this issue in favour 

the nlaintiffs would over have brought the present suit at all Lmala 

fr. An cn in the canaoitv of reversioners who had four males and a female 

wfte minors. Had the plaintiffs brought the present suit «P°“ 

selves from bringing V “f^rtue court against the plaintiffs as to 

K”' Z K" s“ » 

read into the plamb “ ^“^g°“ea.rer reversioners had either precluded 
actant reversioners TuTt Ir bad refused to do so. We think 

that the present «Pf court and restore the decree of the 

Z" ftpelTaft court The appellant will have his costs of both the 

hearings in this Court. Appeal allowed. 
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35 A. 329 (=21 1. C. 657=11 A. L. J. 752=14 Cr. L. J. 609). 

[329] APPEtitiATB ORIMINAIi. 

Before Mr, Justice Karamat Husain and Mr, Justice Tudball. 

% 

Emperor v. Kanhai and others.* 

[27ljh June, 1912.] 

Act No XLV of 1860 (Xndtan Penal Gode), sections 800 and Q2!i~^Murder^Qrievous 
hurt— ^Common intention-^Deadly assualt ioith lathis on an unarmed person^Pre- 
sumption. 

Four persons armed with lathis attacked and severely beat a fifth, who was 
unarmed, over a dispute about irrigation. The person attacked died oonse- 
quence of this beating, and it was found that he had received several severe 
blows on the head, tbe result of which was that the bones of the skall were 
broken to pieces, and also other injuries about the body, most of the injuries 
having probably been inflicted whilst the person attacked was on the ground ; 
but the evidence did not disclose which of the assailants caused which of the 
injuries. HeM, that all four assailants were properly convicted of murder under 
the fourth clause of section 300 of the Indian Pecal Oode, and that the infer- 
ence was not justified that common intention of the assailants was not more 
than the causing of grievous hurt. 

[Ref. 86 All. 606; Rel : 69 I. 0. 449=28 Or. Tj. J. 721-3 
The facts of this case were as follows : — 

In the month of August. 19 LI, one Sujan was irrigating his field, 
when four persons — Kanhai. Diwan, Karan Singh and Ganga Sahai — came 
up armed with lathis and told him to stop, because they wanted to irrigate 
their own. A dispute ensued, and the four attacked Sujan, who was un* 
armed, and beat him severely so that he died. The medical evidence 
disclosed that several blows were inflicted on Sujan 's skull, which resulted 
in a compound fracture thereof, the bones being broken into many pieces. 
In addition to these injuries to the bead there were six injuries on other 
parts of tbe body, and it appeared that most of tbe injuries bad been 
inflicted whilst tbe deceased was lying on the ground. 

The four assailants were tried by the Assistant Sessions Judge of 
Aligarh and convicted under section 325 of the Indian Penal Code and 
sentenced to five years* rigorous imprisonment each. They appealed to 
tbe High Court, and their convictions and sentences were set aside and a 
fresh trial ordered. On the second trial they were convicted of the 
offence of murder and sentenced to transportation for life. From these 
convictions and sentences tbe four accused again appealed to the High 
Court. 

Babu Satya Chandra Mukerji (ior vjhom Bskhn Piari Lai Banerfi), 

for tbe apnellants. 

[330] The Assistant Government Advocate (Mr. B. Malcomson)^ for 
the Crown. 

Karamat Husain and TudbaiiL, JJ : — The four appellants 
Kanhai. Diwan, Karan Singh and Ganga Sahai have been convicted of 
the offence of murder and have been sentenced to transportation for life. 
They appeal. Thev were originally tried and convicted by thej Assistant 
Sessions Judge under section 325, Indian Penal Code, and sentenced to 
five years’ rigorous imprisonment each. They appealed to this Court and 
the learned Judge before whom their appeals came set aside the convictions 
and senbenoes and ordered them to be re*tried for the offence of mur- 
der under section 302, Indian Penal Code. They have now been tried and 

• Grimioal Appeal No. 370 of 1912. 
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cxHivieted of that offence. The facts established by the eyidenoe are briefly 
as follows In the month of August last, when there was a greet demana 
for water for the purpose of irrigation and all cultivators were eager to get 
as much water as possible, the deceased was watering his fleld early in the 
morning before day-break, when the four accused, armed with went 

up to him and demanded that he should oease irrigating his held, so that 
they might irrigate their own. A wrangle ensued. The deceased was 
unarmed and defenceless. Finding that he was obstinate and would not 
give way, the four accused attacked him with their lathis. The medical 
evidence shows that several blows were inflicted on the skull, wlfloh 
resulted in the compound fracture thereof, the bones being broken into 
many pieces. In addition to these injuries on the head there were six 
injuries on other parts of the body. It is therefore Q^uite clear ^tbat the 
accused inflicted a very severe beating, and that most of the injuries must 
have been inflicted when the deceased was lying on. the ground. It is urged 
in their defence that the evidence does not disclose which of the injuries 
were inflicted by each of the accused respectively , that their com- 
mon intention cannot possibly have been more than to voluntarily 
cause grievous hurt to the deceased, and that therefore, they ought 
to have been cenvioted under section 325 of the Indian Penal Code. 
We are unable to agree With this contention. The oiroumstanoes of 
the case and the fact that the aecused were all armed with lathis ; that 
the deceased was defenceless and unarmed ; that the beating must have 
[331] bean a prolonged one that several blows were inflicted on the skull 
completely smashing it, leave very little doubt that the intention of the 
accused was to inflict such bodily injury as was lik^y to cause death. 
The fourth clause of section 300 of the Indian Penal Code applies, and 
the accused have been rightly convicted of the offence of murder as 
defined in the Code. The lesser of the two sentences has been imposed, 
and there is no doubt as bo the guilt of the accused. We therefore 
dismiss the appeal and maintain the convictions and sentences. 

[Cf. Emperor v. Bhola Singh, I. I*. R. 29 All. 282 Ed.] 


35 A. 331 (=40 I. A. A L. J. ^ 

9=16 Bom. 1. R. 640=14 W. L. T. 83=1918 H. W. N. 588—25 

M. L. J. 14: = 19 J. C. 526.) 

PBIVY COUNCIki. 

Debi Bakhsh Singh {Plaintiff) v. Habib Shah {Defendant).'^ 

[16bh and 29th April. 1913.] 

[On appeal from the Court of the Judicial Commissioner 

of Oudh, at L^ioknow.j 

. ^ ..f n: m.y, i <!»nl nf anil — Order setttna aside dismissal tohen 

Sections \\h an (2 161 — orders appUcabU only to defaulters wrongly 
applied «n case of dead party. 

Oa tho non-appeatanoo of the plaintiU io a suit againat the tas^ndeot on 
order wag made oo the 4fcb of Jaly> 1911. d.gmigging the auit for 
plMQtifiwag infaobdoadat the time the order was made, and hiasou the 
oopellant was engaged in petfotmmg hia father s funeral oecemonies a^ wa* 
un^oble to attoad oourt- These facts were brought to the notice of the Deputy 

• Lord SHVW. Lord MOUr^TON, Sir JONE EdGB and Mr. AMEER ALi, 
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CommiasiMer in an application iiyida under order XXII, tulea 3 and 9, of the 
Oivil Pcooedure Code (Act V of 1908) by the appellant as the heir and legal 
representative of the plaintiS, which was filed and accepted by the Deputy 
Oommiisioner within the time allowed by law and an order was made on the 
11th of September setting aside the dismissal of the suit, and substituting the 
name of the appellant on the record in place of the deceased pfaintifi. On an 
application for revision o! tbe Deputy Commiesioner's order of the 11th of Sep. 
tember made by tbe respondent under section 115 of tbe Code to the Court of the 
Judicial Commissioner, that Coutt reversed the order, and confirmed that deci- 
sion on review, mainly on tbe grounds that the order of tbe 4th of July dis- 
missing the suit was a proper order under order iX, rules, of tbe Code; that 
the appellant’s application to set aside that eider was not within time* ui^d was 
therefore barred, and that order XXII, rule 3, of the Code applied only to a still 
pending suit, and not to one that had been dismissed, 

JJeid (reversing tbe decisions of the Court of the Judicial Commissioner) that 
those decisions were vitiated by applying to a dead man orders and rules C33'^3 
applicable only to a mere defaulter. An ** abuse of the process of the Court *' 
within the mej»niag of section 151 of the Code had occurred by the course adopt- 
ed in the Judicial Ootumiasionec’s Court. Quite apart from that section, any 
Court might rightly have considered itself lo pqssesa inherent power to reotify 
the mistake inadvertently made in dismissing the suit. The order of the 
Deputy Commissioner setting aside the dismissal was manifestly' sensible and 
correct, and their Dord^ips restored it, and remitted the case to India to be dis- 
posed of on the. merits. 


1918 

APBlIi 16, 29. 

PBIVY 

COUNOlIi. 

35 A. 3il= 40 

I. A. 161=11 
A. L. J. 625= 
17 C. W. N. 
829=18 C. L. 

J. 9=15 Bom« 

L. R. 640=14 

M. L. T. 33= 
1913 M. V. 

N. 666=26 M. 
L. J. 148=19 

I. C. 526. 


CRef. 18 C. W. N. 1266=^ 0. L. J. 341=27 I. C 291 ; 62,1. C. 540=9 L. W. 513 ; Q 
Lah. 66=68 I. C. 720 ; 46 Bom. 648=23 Bom. L. B. 110 ; 62 I. C. 246 ; 63 I, 0. 
440 ; 64 I. 0. 420 ; 64 1. C. 864=35 C. L. J. 63; dist. 1 Lab. 863 ; 2 Lah. L. J. 
249 ; Fol. 31 M. L. J. dl«=l9l6 iU. W.N. 203:68 1 0. 643; Ref. 69 I 0. 
112 ; 70 I. 0. 867=’Ji M. L. J. 216; 72 I. G. 391 ; 73 I.C. 230 ; 74 I. O. 41« =17 
L. VV. 54 ; Dist. 76 1. 0. 836=18 L. VV. 870=45 M. L, J. 818=33 M. L. T, 207 ; 
Fol. 80 1. C. 775.1 

Appeal frem a judgment and decree (I5fch December, 1911) of the 
Coutt of the Judieial Commissioner of Oudh (affirmed on review on 
the 20th of February, 1912), which reversed on appeal an order (11th 
September, 1911) of the court of the Deputy Commissioner of Babraiob. 


On the 3rd ef May, 1911, Baja Maneshar Bakhsh Singh, the father 
of the appellant, brought in the eourt of tbe Deputy Commissioner of 
Bahraich, a suit against the respondent for the recovery of arrears of rent 
under a lease, to whieh suit the respondent hied his defence on the 31st 
of May, and the suit was fixed for hearing on the 4th of July, 1911 ; Baja 
Maneshar Bakhsh Singh died on the 21st of June, 1911 ; and on the day 
fixed for hearing the suit was dismissed in default for non-appearance of 
the plaintifi. 

On the 3rd of August, 1911, an application was made on behalf of 
the appellant as the heir and legal representative of his father, by his 
general agent, to tbe oleik or General buporiutendent of the office of tbe 
Deputy Commissioner, under order XXll, rule 3, and order IX. rule 9, of 
the Civil Procedure Code (Act V of 1908) in which the appellant stated 
that owing to the death of his father, and his being engaged in tbe per- 
formance of the necessary funeral ceremonies he had been unable to be 
present in court on the 4th of July ; and prayed that the suit which had 
been dismissed in default might be restored, and that bis name might be 
substituted for bis father's on the record of tbe suit. 


When leaving tbe application with the clerk, the appellant's agent 
laid he bad been waiting in the court since 2 p. m. (it was then 4-30 p. m.) 
to present it to the oouit, hut that as tbe Deputy Commissioner bad not 
taken applications on that day, be bad been unable to do so. The General 
Superintendent reported this Etatement to the Deputy Commissioner, whg 
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on the 4fch o£ August), 1911, made the following order : — “ He was in my 
court and might have filed it then. It may be accepted.” 

[333] On the llth of September, 1911, the Deputy Commissioner 
granted the application and made an order in the terms set out in the 
judgment of their Lordships of the Judicial Committee. 

On the 9t!h of October, 1911, the respondent applied to the Court of 
the Judical Commissioner of Oudh under section 115 of the Civil Procedure 
Code (Act V of 1908) for revision of the orders of the Deputy Commis- 
sioner of the 4:th of August, and the llth of September, 1911, and on the 
6th of December, 1911, that Court (Mr. B. LiNDSAY, 1st Additional 
Judicial Commissioner, and Mr. M. Bafiq, 2nd Additional Judicial Com- 
missioner) hold that the application ought to have been dismissed by the 
Deputy Commissioner because the appellant had not reported to the 
authorities his suooession to his father Manesbar Bakhsh Singh as required 
by clause 5 of section 31 of the United Provinces Land Revenue Act (III 
of 1901) ; and because the application could not be entertained by the 
Deputy Commissioner as having been made more than 30 days after the 
dismissal of the suit. The clerk of the court, it was said, had no authority 
to receive the application, which therefore must be considered as not having 
been received until the 4th of August, 1911, and oonsequontly out of 
time ; that order XXII. rule 3 of the Civil Procedure Code, 1908, did not 
give the legal representative six months within which to set aside the 
dismissal of the suit ; and that the appellant had produced no evidence m 
support of his application. The Judicial Commissioner’s Court accordingly 
set aside the orders of the Deputy Commsssioner which were under 

revision. .. 

The appellant thereupon applied for a review of the judgment 01 tne 

6th of December, 1911, mainly on the grounds that the dismissal of the 
suit under order IX, rule 9, was ultra virest that the court of the Deputy 
Commissioner had inherent jurisdiction under section 151 of the 
Procedure Code to set aside its own order, and that no effect had been 
given to order XXII, rule 3, of the Code. 

The Court of the Judicial Commissioner (consisting of the same JuBges 
as before) said — 

“ We are unable to admit that the Deputy Commiesioner’a otdot ol diamissM was 
AU otdot ultra viret. On the oonbtary it ie oloar that the order was *n<ra . 

one ^yhioh the court wee m the oiroumstauoes bound to make. Jhe worde ot order 
IX. rule 8. are imperative ‘ Where. . . the plaintifi does not [384] • * 

the court shall make an order that the swt be dismissed . There can be f 
ever that on the 4th of July, the plaintifi did not appear, and m 
information as to the cause of bis non-appearance we fail to see how 
have acted otherwise than it did. It is said that the Deputy Co““> 89 >c)ner couW 
ignored this previous order or oould have set it section 

Civil Prooedute. But the case cannot be brought within the terms oj eeUing 

the court could not take action under that section seeing that a procedure for setting 

aside an order of dismissal is speoially provided in order IX of the Code. 

*• It is said that the effect of our decision is to sot at naught all the 
the Code of Civil Procedure and the Limitation Act, which ^'^owaperiod of s^ months 
within which the representative of a deceased party can apply to of 

tuted on the record ... No doubt six months from the date 
vhe plaintiff are allowed to bis legal reprosentaiive for the purpose of appu 

catiSn to have bis name brought on the record so as to enable ^1“ ^ ® 

suit. But a reference to cider XXll m general and to rule a of that order m ^rti 
oulat shows clearly that what is contemplated in the oases referred to in 0'«®® 
is an application made while a suit is still ^nding. To take the words 

rule 8 of that order— • The court . . , shall cause the legal representativa ot tne 

deceased plaintiff to be made a party, and shall proceed with the suii\ These last woros 
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obviously rafec to a case whloh is still undeoided. The court having made the substiiU' 
tion continues the hearing of the suit from the point to which it bad advanced at the 
time when the deceased party died. In tbe preheat ca-ie the suit had come entirely to 
an end by virtue of the order of the 4th of July, 1911, by which the suit was disnissod 
for default and no substitution of the name of Debi Gaksh Singh as plaintiff in place 
of his deceased father could be made unless and until the suit had been revived by 
means of an order passed under order IX, rule 9 . . . Debi Baksh Singh had in 

any case a remedy by application under order IX, rule 9, and be availed himself- of it, 
but did not do so within the time (30 diys from the date of the order of dismissal) 
prescribed by law. We are unable, therefore, to see how it can be said that our decision 
of the 5th of December. 1911, in any way ignores the provisions of the Oodo of Civil 
Frooedure and the Limitation Act.*’ 

The applioation for review was oonsequeufily dismissed. 

On this appeal, which was heard ex parte — 

De Oruythett K. C. and 5, 4. Kyffin for the appellants contended that 
pending an application to substitute on the record the appellant’s name as 
heir to his deceased father, the suit had been wrongly dismissed for default 
of prosecution ; and when it was brought to the notice of the Deputy 
Commissioner that tbe plaintiff's non-appearance was owing to his having 
died before the order dismissing the suit was made, the Deputy Commis- 
sioner had rightly held that the order of dismissal was not under the 
oiroumstanoes a proper order, and that the appellant [SS5] was entitled 
to continue the suit. The appellant applied within the time limited 
by law to be put on tbe record in place of his father, and was 
entitled to the further relief that the order of the Ath of July dismissing 
the Suit should be set aside. The appellant's application having been 
admitted, and accepted by the order of the Deputy Commissioner as being 
within time, could not, it was submitted, be regarded as being barred by 
limitation. The provisions of clause 5 of section 34 of the United Provinces 
Land Bevenue Act (III of 1901) did not operate as a bar to the con- 
tinuance of the suit. The Court of the Judicial Commissioner had no 
power under the Civil Procedure Code (Act V of 1908) to interfere with 
the orders made by the Deputy Commissioner on the 4bh of August 
and the 11th of September, 1911 ; any defect in procedure was cured by 
the powers conferred on the Deputy Commissioner by section 151 of the 
Code which justified his making the orders. The orders of the Court of 
Judicial Commissioner were erroneous and should be set aside. Reference 
was made to the Civil Procedure Code (Act V of 1908), section 115 ; 
order IX, rules 8 and 9 ; order XXII, rule 3, clauses (l) and (2) ; order 
XXII. rule 9, clauses (l) and (2) : and the Limitation Aot (IX of 1908), 
schedule I, article 176. 

1913, Aprii, 29ifc.-^Th0 reasons for the report of their Lordships 
were delivered by Lord Shaw : — 

The appellant’s father, Raja Maneshar Baksh Singh, instituted a 
suit against the respondent for payment of sums amounting to Rs. 15,908 
The plaint was filed on the 3rd of May, 19 il, in the court of the Deputy 
Commissioner of Bahraioh. The respondent filed his written statement 
on the 31st of May, 1911. On the 4th of July the following occurred 
before the Deputy Commissioner On the case being called to-day the 

plaintiff was not present. I therefore dismiss the claim. Costs unon 
plaintiff.” ^ 

The fact, unknown to the Deputy Commissioner, was that the plain- 
tiff was dead. He had died about a fortnight before, namely, on the 21sh 
of June. It is plain to their Lordships that, upon this being pointed out, 
it was the duty of the Deputy OommiBSioner to rectify tbe situation. This 
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1913 Suby Mr, Clarke, the Deputy CommiEsiouer, seems fully bo have recognized. 
APBiii 16 , 29, lb requires no words of their Lordships bo show the inapplieability of rulea 
— — or orders dealing with the case of the non-appearance of a suitor to the 

OOONO^r.. situation which arises when the suitor is dead. The principle of 

- forfeiture of rights io coasequenoe of a default in procedure by a party to 

35 A. 331=^40 a cause is a principle of punishment is respect of such default, but the 
1. A.'l5i=M punishment of the dead or the ranking of death under the category of 
17 ^6*^ seem to be very stateable. 

5^6=15 Bom! deceased plaintiff's sou took the proper steps to have his name 

h. R. 6iD:=li substituted in place of his deceased father under order XXlf, rule 9, of 
i*' M Civil Prooeduro Code. He did so on the 3rd of August, which was 

N 866=25 M within the period of six months* limitation under article l7d of the 

L. J, 148=19 Schedule of the Indian Limitation Act of 1908. Some question arose 

I. 0. 826. as to the application being timo-barred, bub the latter was very properly 

accepted by Mr. Clarke. The appellant had also taken the proper steps to 
have a report of his succession made under section 34 of the Land 
Bevenue Act. 

On the ILth of September, 1911, the Deputy Commissioner pro- 
nounced the following order : — • 

" The oase was dismissed as no one appeared on the previous hearing. This was 
due to the death of the Baja of Mallanpur. The other side olaim that the re*heating 
is barred under seotion 31 of the Land Revenue Act, but that section clearly require 
a report of the succession, which has already been made. It is argued that the appli- 
cation is time-barred, but it was filed and accepted under my order within lime, bat 
1 cannot allow any teobnioaliby to obsoute the fact that the oase was only not beard 
because of the calamity which prevented applicant's putting up this case. Under 
these oisoumstanoos f accept this application, and fix the 27th of October for hearing 
of issues, if necessary, and proof." 

This order by the Depuby Commissioner is so manifestly sensible and 
correct that their Lordships are of opinion that it ought bo be reverted to. 
and the oase proceeded with accordingly. 

On the 6bh of October, 1911, however, the Court of the Judicial 
Commissioner of Oudh reversed the Deputy Commissioner's order and on 
the 20tb of February, 1912, on review, that judgment was affirmed. In 
bhoir Lordships' opinion these judgments cannot stand, being vitated by 
applying to a dead man orders and rules applicable to a defaulter. By the 
Code of Civil Procedure, seotion 151, it is provided that “ nothing in this 
Code shall be deemed to limit or otherwise affect the inherent power of 
the Court to make such orders as may be necessary for the ends of jusbieoi 
or to prevent abuse of the process of the Court.’ In their Lordships, 
C337] opinion such abuse has occurred by the course adopted iu the Court 
of the Judicial Commissioner. Quite apart from section 151, any Court 
might have rightly 'considered itself bo possess an inherent power bo rectify 
the mistake which had been inadvertently made. But section 161 could 
never be invoked in a oase clearer than the present, and their Lordships 
are at a loss to understand why, apart from points of procedure and other- 
wise, it was not taken advantage of. 

Their Lordships have humbly advised His Majesty that the appeal bs 
allowed, the order appealed from set aside and the order of the Deputy 
Commissioner of the 11th of September, 1911, restored, and that the 
appellant be found entitled to the costs of the proceedings since tbs 3rd of 
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August, 1911, in India, and to the oosts of this appeal. The suit will be lois 
remitted to India to be disposed of on the merits. Apbid 16, 29. 

Of.,. / .. ,, Appeal allowed. 

Solicitors for the appellant T. L. Wilson» & Co. 

OOUKGIB. 
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Brijraj Singh and another {Defendants) v. Sheodan Sinqh 

AND OTHERS {Plaintiffs) 2 appeals consolidated.^ 

[On appeal from the High Court of Judicature at Allahabad.) 

[I6th and 17th April and 5th May, 1913.] 

Binduld^Partiitmi—IiequitHet far Tartition—PaHition created by' so-called fnill 
Ufe-ttme of faiher dtvtdtng family property among his sons tSiing fio Mhlre<i 

son~Unequal partition under alleged ««"Lt-ProW- 
eionfor forfpiurean mismanagement or had ^abaviour^Oondwt of Pities after 
eTecuUwx of document of partitim. * J erarttes after 

By a docamenfc called a “ will ” dated the 26th of November ipq*. 
and head of a Hindu joint family governed by the Mitaka^ra^Uw raaordad®* 

division of the ancaattal family property amongst his three sons (aivina w 

no share but allotting a double share to his eldest son). The 

that, my three sons are at present fully qualiOpd to oonduet fha 

Therefore in order to avoid a dispute after my death I have at nreaent 

a sound state of body and mind, and of my own free will and 

the property among my sons, heirs, as folUws.*’ T^nlollowed the f 

the division There was a provision that. “ If i at-anv time 

pilgrimages and find mismanagement or oharaoter of ^nVone baTthen^ fb* n 

have power to oanoal this will which shall bo enforced ^?om tL J 

ezeoution and the document concluded as follows •— ** Ail fb^ *-u ^ 

put in senarate nosseaaion of tb« ;« *u.. the three sons were 
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luoupiuLiua IQ inisv^iii. 1 nave tnerelore executed this will in Zu V V 

serve as evidence.” Mutations of the various shares were suhflAnnfnfi*^ * !? 

the names of those to whom they were separatelv allnffod 

showed that the division had been assented fo. acquiesced in‘aDd\\'^^ evidence 

the sons up to 1905, In a suit brought in Seitembei. looi ^ ^ ^ 

father’s death by the two younger sons for partition n# fb^ ' ^ years after the 

alleged to be joint and undivided and of which thev ?i 

two one-tbird shares. claimed to be entitled to 

Held (reversing the decision of the Hieh Omirfl fb«f *u a 
20th of November. 1895, was not a will ^b^it ™a« ‘ - ^ooumeut of the 

date, and was in faot a family arrannement operate from its 

upon by all parties, the effect of which was under made and acted 

to create a partition of the joint ancesral mop«tv Th?r^ 
faot that the document was called a will whioh^ inllv nothing m tbe 

was undoubtedly made iu faot. and wh.ih ^a^ ao3 * 0 '’“'““°“ 

any d.spute oe mieuuderstaudiuB ae to the reapeotive So oVthe^SeT und« 
in certain even*tg! evidaacora ° oitrlotu Jd‘oond/tion th ‘‘ 

order to obtiin tbe petition which gave them accepted in 

property and viewed thus the contractual a^eTanc^Tf^i possess, on of the 

case of bad behaviour would not bo sufficient to prevent the 

in praeaanli. ” ©tent tbe partition operating 

[Ref. 28 I. C. 680=21 0. D. J. 296; 3l IJ. h, J. l47=nQiRl q at t*t n« 

199=26 Bom. L. B. 293=i7 Bom. 69^] 2 M- W. N 284; 73 I. C. 

• Present ;-LordBHAW. Lord Moxtlton, Sir J^liirEDGE7and“MrTAMEEirii;r^ 


1265 


19iS 

AFBlIi 16, 17. 
May 5. 

Privy 

OOUKOlIi. 

SB A. 837^19 

I. 0. 823=17 
0. V. N. 

919=11 A L. 

J. 688=1913 
H. W. K. BIB 
=18 0. h. J. 
67=18 .Bom. 

L. P. 652=2B 

M. L. J. 188 
=901 A 161. 


<^3 All, 339 IBDIAB HIQB OOUBT BBPORTS tVoI. 


Two consolidated appeals (66 and 87 of 1912) from two judgments and 
decrees (17bh May, 1910) of the High Court at Allahabad, which partly 
affirmed and partly reversed a judgment and decree (30bh September, 
1907) of the court of the Additional Subordinate Judge of Aligarh. 

The facts of the case are sufficiently stated in the judgment of their 
Lordships of the Judicial Committee. 

The parties and thair relationship appear from the following genealo- 
gical table. 


RAO BATjWANT SINGH=Rani Bhagwani Kunwat 
died 7th April 1901. I died in 1307 F<*sU 

(1899-1900). 




1 


Rao Saltan= 

:Rani Piari 

Rao Karan Singh 

Kuswar Sheodan Singh^ 

Singh died 

Kuuwar, 

died 

Respondent. , 

80th March 
1901. 

Appellant. 

20th April l009. 

1 




Eunwae Brijraj Singh, 
Appellant. 


Kunwac Shibraj, 
Respondent. 


Kanwar Banbir Singh, 
Respondent. 


The case of the plaintiffs (now respondents) in the suit for partition 
out of which these appeals arose was that all the properties in suit were 
ancestral family properties which were in the C339] joint possession and 
enjoyment of the members down to the date of tbe suit, 13bh September, 
1905, and that they (the plaintiffs) were entitled to equal third shares 
thereof on partition. 

Tbe principal and now the only material defences of the defendants 
(now appellants) were (l) that the properties in suit were not ancestral 
bub were the self-acquired properties of Rao Balwant Bingh, and had been 
validly disposed of by him by his will ; (2) that assuming the properties 
were ancestral a partition had been effected by Rao Balwant Singh in his 
life-time to which all his three sons bad assented ; and (3) that by family 
custom the oldest son was entitled on partition to a double share equiva- 
lent to a moiety of all tbe properties in suit. 

On defence (1) the Subordinate Judge held that all the properties in 
suit were ancestral, and that holding was not disputed on appeal to the 
High Gouit. 

The document purporting to be a will was dated the 26th of Novem- 
ber, 1895, and was put in evidence by the defendants. It was executed by 
Rao Balwant Singh and declared, so far as is material to this report, as 
follows : — 

*‘l ha^e often been ill for the Uat 8 or 4 years and am unable to move about. 
The work in conneotion with my estate &o. is oonduoted through Gbiranji Lai, general 
attorney, and Rao Saltan Singh, my eldest son. Now, 1 intend to sever my oonneo- 
tion with the world, go on pilgrimages and visit other countries. Life is transient 
and uncertain. My three sons are at present fully qualiBed to conduct the business. 
Therefore in order to avoid a dispute after my death I have at present, while *u a 
sound state of body and mind and of my own free will and accord, divided the pro- 
perty among my sons, heirs, as follows." 

Then, after giving certain specific villages to his second and third 
sons and certain property to "my wife the Rani Sahib," Rao Balwant 
Singh gave other specific villages to — 

** My eldest son, Rao Sultan Bingh. and have installed him to the gaddi in my 
place He shall conduct the business like myself according to the custom of the 
family . and he being the bead of the family was given a greater share than those 
given to both the sons aforesaid. All three sons and the Rani Sahib shall, after pay- 
ment of the Government revenue, bring the profits of the villages into their valid use. 
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They shall have their names reoorded in the resreauo papera aa provided by the will 4a4tt 
u 11* ‘a ** After the death ol the Rani Sahib, the wife of Rao Saltan Singh, 

Bhall according to the oustom of the family be the owner of the entire sir lands («- 

oept the s»r land in the village of Badri) belonging to the said Rani Sahib entered in °* 

papers, and in poasession and enjoyment of the Rani Sahib. The Rani Sahib shall [3401 

have the ttr land in the village of Badri recorded in the name of the wife of Kuuwar 

Sheodan BingU .because the share of Kunwar Sheodan Singh is leas than that of 

Kunwat Karan Singh, therefore the Eani Sahib is permitted to have the air land «r 

aforesaid recorded in the name of the wife of Kunwar Sheodan Singh The property oJZ*“JS 

and the village of Harsena ’* (given to his wife the Rani Sahib) “ is divided into three ii w m“^1o 

equal shares amongst the grandsons, one of which shares was given to Briiraj Singh —IjJ* *■ 

«eon of Rao Sultan Singh, one to Shibraj Singh, son of Kunwar Karan Singh, andMoZ-an^aM 
one to the son of Sheodan Singh If 1 at any time come back from pil- w w 

grimages and find mismanagement or character of any one bad then I shall have V r m 
power to cancel this will which shall be enforced from the date of its exeotion All the r 

the beginning of the year 

1303 Fash I have no other heir having a right besides those mentioned in this will, f * i 
I have therefore executed this will in order that it may serve as evidence.” I A 161** 

The prinoipal question lor deoisionin the present appeal was whether 
there had been a partition of any part of the family properties binding on 
the plaintiffs during the life-time of Eao Balwant Singh. 

As to this the Subordinate Judge held that a valid partition had been 
so made of the villages and certain other property of the family, but not 
of the house properties or movables. Ha treated the so-called will as a 
deed of partition, under which a family arrangement had been come to 
for a division of the properties (except as above) which bad been acquiesc- 
ed in by the plaintiffs who were therefore estopped from impeaching it 
as being an unequal partition. He found that the books of account on 
which the plaintiffs relied were fabricated; and that after the execution of 
the so-called will Bao Balwant Singh had lived the life of an ascetic. He 
accordingly made a preliminary decree for partition only of the house pro- 
perty and movables (the property he found to be undivided) and referred 
the matter to commissioners to ascertain how division should be carried 
out in detail, eventually, after consideration of their report passing a final 
decree in terms of his judgment then given. 

As to the custom alleged by the defendants the only evidence was 
wajib-ul-arzes of 1873 and the Subordinate Judge said : 

“It is stated in some of them that the gaddinaghin is entitled to a double share 
and in the rest that he is entitled to one share more than the others which means 
the same thing, that is. he will have two shares whereas the others will have one 
share each. The plaintiffs’ objection to these wajul-ul-atzes is that they were diotated 
by one man only, namely, Rao Balwant Singh. Bat he was [341] the best man to 
know his family custom and his statements are admissible under seotion 49 
(clause 3) of the Evidence Act and *no evidence is adduced to the oontrarv 

• But let it be supposed that every bit of the property, movable 

as well as immovable, was ancestral and the plaintifis 1 and 2 and Saltan Sinah 
bad absolutely equal rights to share it. Still by the Hindu law Balwant Sinch 
was entitled to a share equal to his sons, and he could give his share to Sultan Sinch 
and the result would be exactly that Sultan Singh would have got doable of what each 
of his two brothers would get.” 

Both parties appealed from this decision to the High Court, the plain- 
tiffs disputing the partition of the villages and lands under the will and 
the defendants asserting that a complete partition had been made thereby 
including the house property and movables. 

The appeals were heard by Sir John Stanley, C. J. and Griffin, J 
who held that the document dated the 26th of November, 1895, could not 
be treated as a deed of partition, but was intended to operate only as the 
will of Rao Balwant Singh, that the account books relied on by the plain- 
tiffs were genuine and supported the plaintiffs’ contentions that no real 
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1913 parbition of any of the family properties was effected in the life-time of 
Bao Balwant Singh, that his two younger sons had not assented to any 

final division of the estate, and that the allocation of the various villages 

Privy among the different members of the family, and the mutation of names in 
[COUNCIL. revenue records were only intended to provide for the management of 

. the estate the enjoyment of tho properties remaining joint nntil the data 
I 0 * 826=17 of High Court alpo hold that the defendants had failed to 

C. N. 949 establish that Rao Balwant Singh had retired from the world after the 
=:ll A. L. J, Qf ^jhe will, or had become an ascetio, that the evidence showed that 
N^^B1S= continued to superintend the management of the properties until his 
18 C h. J 97 death and that the family custom alleged by the defendants was nob 
=19 Bom. L. proved. The plaintiffs’ appeal was accordingly allowed, a general partition 
R. 692=2^M. (jfiQ family properties was decreed and the Cross-appeal of the defen- 
** deoroo to that effect being passed. In 

concluding their judgment the High Court said : — 

“Tt 19 found by the Court below that tbe arringoment made by Rao Balwant 
Singh wa 9 in the nature of a family settlement whioh was aooepted by the members of 
the family and ac.to3 upon and that the plaiatids are estopped from impeaching its 
validity. Wo cannot agree in this view. Rao [342] Balwant Singh no doubt inteeded 
to entrant the management of the estate to his sons and had mutation of names 
effected in their favour for this purpose : but, as is evident from the laziguage of his 
will, ho did not intend to part with his control over it during his life. For the purpose 
of the management of tho estate it was necessary that mutation of names should be 
effected, otborwise his sons would be unable to maintain suits against tenants or make 
lettings. It was with the object of making their management effective that mutation 
of n^mes was ofTooted, and the making of a will may have been a device whereby 
muhttion could bo obtained Revenue officers will nob effect mutation unless the 
devolution or transfer of property is proved to their satisfaction. In tho orders for 
mutation before us it will he found that tbe transfers of the property are described as 
having taken place under the will of Rao Balwant Singh. It is true that tbe will was 
nob operative daring Rao Balwant Singh’s life and ought not to have been acted upon, 
but this appears to have escaped the notice of tbe revenue officials. They were misled 
into believing that it effected a transfer. 

**Xhon it is said that on the death of Sultm Singh his brothers assented tO the 
name of Sultan Singh’s son being recorded as owner in his place and it ii Contended 
that in view of this and of their acquiescence in the arrangement made by their favher, 
Rao Balwant Singh, the plaintiffs arc estopped from sotting up the case that there was 
no binding partition of tho family propatby Tbe parties were, during the life time of 
Rao Balwant Singh, on friendly terms and remained so for about 2$ years after his 
death, and it was quite nUural that on the doibh of Sultsa Smgh mutation of nacres 
should bo effected in favour Of bis son in respect of tho property of whioh he was tho 
recorded owner It was also not unnatural thit the sir land which sWod m tho name 
of Bhogwan Kunwar. tho widow of Rao BiUvaut Singh, should up^ her death be 
recorded in tho names of her three grand=ona and that the village of Harsena should 
bo recorded in the name of Sultan Singh's wife It wag also not unnatural as regards 
tho 2^0 blghas of land, whioh are mentioned in the judgment, whioh stood m the 
name of Rhugwan Kunwar that upon bet death the widow of SulUn Smgh should bo 
recorded in the place of Bbagwan Kunwar. In joint Hindu families wo constantly 
find that portions of joint estate are recorded in the names of widows of the family and 
also in the names of different members of it. Sultan Singh was nob piejudiced by any 
act of the plaintiffs or by their acquiosconoo in the arrangement devise! by Rao 
Balwant Singh for the management during bis life of the joint family property. If a 
partition had been intended, it is strange that tho movable property of the family wss 
not included in the partition. It is also noticeable that some house propotcy of the 
family was not dealt with in any way in the arrangement made by Rao Balwant bingn. 

*• There is another matter to whioh wo should refer Tho defendants sot up the 
case that aocording to a custom of tho f amily, the oldest son is entitled to a Joabje 
share of the joint family. Tho only evidence in support of this oontontion are extracts 
from several wajib-ui-at/.ea in whioh it is stated that a son oooupying the gaddt shall 
got a share more than any of bis brothers. There is no force in this oontontion. The 
statement in theee wa jib-ul-arz£3 is merely tho o^^rpssion of tho view of the proprietor 
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for the time beiog and dees not establish any suohotstom as U oontended for. This into 
matter was not serioasly pressed in argument. 1918 

[343] “ The oonolusion at which we have arrived is that Pao Balwant Singh en‘ 
trusted the managonlent ol the prinoipal part o! the immovable property to his son — 
with a view of getting rid of the burden of it during his life and purported by a will to FbiVT 
regulate the devolution of the property * after his death, thinking no doubt that his COUNOlIi 
sons would acquiesce in any direotio.n which ho might during his life give in regard to 
the future enjoyment of the property. If the property had been self-aoqulred, his will 35 A. 837=19 
would have been operative but as baa been found and this is not now a matter in I, o/ 826=17 
dispute, the property is joint auoistral property and the will oan have no^operation.'* Q. ^ g 49 

Oa this appeal — 

Ds Gruythcr, K. C. and B. Dube for the appellants eontended that 
the document of the 26bh of November, 1895, was the record of a family 18 C. L. J. 87 
arrangement made by Rao Balwant Singh on behalf of his sons under =19 Bom. L. 
which the entire family property was as divided between them according ?■ 
to the custom of the family and by Plindu law. The respondents had con- "j ^ 0 ^ ** 
senbed to the partition, as was clearly shown on the evidence and by their 
conduct, after acquiescing in the arrangement and acting under it for 
more than 10 years they were now estopped from impeaching it as being 
unequal and invalid under Hindu law. A partition had been created of 
the family property and the respondents ware not. it was submitted, 
entitled to the reliefs claimed in the suit. Heferenee was made to Balki~ 
shenDasY. Ram Narain Sahjc {i), Parbati y. Nau7iihal Sinj/Tt (2) and 
Raghuber Hingh v. Moti Kunwar (3). The custom under which the eldest 
son took a double share bad been proved and the fact that he bad been 
allotted a larger share than the othor sens would net in - any case defeat 
the family arrangement which had been made. [Mr. Ameer Ali referred 
to Umjad Ali Khan v. Mohumdec Bcaum (4) ] 

The High Court had, it was contended, taken a wrong view of the 
object and intention of the deed of the 2Gbh of November, 1895, which 
from its terms and the action taken under it wai clearly meant to come 
into operation at once and was thoreforo not strictly speaking a “will," 
bub that it was called a “will,” made, it was submitted no alteration in 
its ehect as a document creating a partition. 

[844] Arthur Grey and G. B. Lowndes for the respondents contended 
that MO valid or binding partition of the family properties or any part 
thereof bad been made as alleged by the appollant^". In any partition of the 
ancestral family properties the respondents Were entitled in law to claim 
an equal division ; Mayno’s Hindu law, 7bh edition, page 659, paragraph 
488 The allocation of the various villages and lands purporting to have 
been made by or in aoeerdanco with the terms of the “will” amongst the 
moinbors of the family was nob iotondod to ba and was not in fact a final 
partition of the said properties. The mutation proceedings did not con- 
stitute an estoppel on bho respondents ; if it was an admission it could be 
withdrawn as there was no obligation on them to make it : Muhammad 
Imam Ali Khan v. Husain Khan There was no power in Rao Bal- 
want Singh to make any disposition of the ancestral properties and there 
was no consent to his doing so on the part of respondents and none of 
them acquiesced in the division being a final one. Reference was made to 
Jugo Bandhoo Tawaree v. Karan Stngh (6) an to the nature of the assent 


(1) (1903) 1: li a. 20 Cal 738; L- R. 
80 I. A. 139. 

(2) (1909) 1. Ij R. 31 All. 412 (421); L. 
B. 36. I. A. 71 (76). 

(3) (1912) I. E. B. 35 All. 41. 


(4) (1867) 11 Moo. I. A 617 (544) 

(5) (18 ;8) I. Ij. R 26 Oal. 81 (100); L, 
B 25 I. A. 161 (177). 

(6) (1874) 22 W, B. 341 (845). 
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required and to show that an admission on a point of law was not an 
admission of a ''thing,” so a3 to make it a matter of estoppel within the 
meaning of section 115 of the Evidence Act (I of 1872). Jctgwant Singh 
V. Silan Singh (1) was referred to. There was no definite family agree- 
ment by which all the members would be bound : it was a scheme to give 
the eldest son a double share ; and no custom to that effect had been 
proved. The case of Umjad Ali Khan v. Mohumdee Begum (2] was distin- 
guishable from the present The respondents, it was submitted, were entit- 
led to the relief claimed and the High Court’s decision should be uphold. 

De Gruyther K. C. replied referring to and distinguishing the case of 
Muhammad Imam Ali Khan v. Husain Khan (3). 

1913, JHay The judgment of their Lordship was delivered by 

Lord Moulton ; — 

This is a suit brought by two brothers Rao Earan Singh and Kunwar 
Sheodan Singh (with whom are joined as plaintiffs [845] their res- 
pective sons Kunwar Shibraj Singh and Kunwar Baabir Singh), against 
the widow and son of their eldest brother Rao Sultan Singh, claiming a 
partition of certain properties which they allege to be the joint and 
undivided property of the family to which they belong in which they are 
entitled to a two- thirds share. The defence is that the properties originally 
belonging to the family were the subject of a division by a family arrange- 
ment made and acted upon in 1895 during the life-time of the father of 
the plaintiffs, and that thenceforward the properties ceased to be bold 
jointly, and that those properties of which the defendants are in possession 
came to them under that family arrangement and became and still remain 
their separate property. 

The principal Bubject of dispute is village property. Bub the suit 
relates also to cerbain other property, as to which different considerations 
arise. It will bo oonreniont in the first instance to determine the ques- 
tions in issue so far as they relate to the village property only and to 
consider subsequently the effect of the facts thus found on the rights of 
the parties in respect to the other property. 

It will be seem from the foregoing that the real issue in the case is 
whether or not the alleged family arrangement was in fact made and 
assented to by the parties interested. The defendants’ contention in this 
respect is exceptionally clear and precise. It leaves no doubt as to the 
terms of the arrangement even in their minutest details, and is equally 
definite as to tbe date when and the circumstances under which it was 
made 

The father of the three brothers was Rao Balwanb Singh. In 1895 
be was tbe head of tbe family, which was then joint and undivided. The 
village property under his management, and to which this case relates, 
has been found by the court of first instance to have been ancestral pro- 
perty, and that finding is acquiesced in by tbe parties. He was at that 
date in advanced years and indifferent health, and determined to free 
himself from the labours of business and devote the remainder of his life 
to pilgrimages and travel in other countries. Accordingly, on the 26bh of 
November, 1895, he drew up and executed a document (which he calls a 
will) setting out a division of the family property [846] among tbe 
members of the family, reserving nobbing for himself. This is the family 
arrangement set up by tbe defendants. 

* _ 

a) (1899) I. L. R. 21 All. 287. (3) (1898) I U B. 28 Oal, 81 (iOO); L. B. 

(2^ (1867) 11 Moo. I. A 617. 26 I. A. 161 (177.) 

1260 



BBIJBAI SINQH D. SHBODAB SINGB 35 All. 347 


•2 * 

tf] 

Their Lordships incline to the view that the term “ will,” as applied 
to this dooumeTit, was a complete misnomer. It is manifest that it differed 
from a will in the crucial characteristic that it was intended to speak from 
the date at which it was written and nob from a future date, viz. the 
death of the writer. It was, in fact, and was intended to be viewed as a 
record of a family arrangement then and there made and carried into effect 
partitioning the family estate among those interested. Indeed, in antici- 
pation of this formal partitioning, the sons had been put into possession 
of their shares some two months previously. AU this appears from the 
concluding passage of the document, which reads as follows ; — 

*‘'AU the three sons were pat in sopicate possession of the estate in the beginning 
of the year 1303 Fasli (September 1895). 1 have no other heir having a right besides 

those mentioned in this will. I have therefore executed this will in order that it 
may serve as evidenoe." 

There is no doubt whatever as to the authenticity or date of this 
document. But the property was ancestral and therefore Kao Balwanb 
Singh, although head of the family, had no right to make a partition by 
will of that property among the various members of the family ezcepb 
with their consent. They had independent rights in it with which ho 
Qould not interfere. The main question, therefore, is whether there is 
evidence sufficient to establish the consent of the plaintiffs Kao Karan 
Singh and Kunwar Bheodan Singh to this family arrangement. If they 
accepted it, their aooeptanoe would bind not only them bub also their 
sons, who are the remaining plaintiffs, as they would be representing in 
the transaobion their respective branches of the family. 

Their Lordships are of opinion that the evidenoe of their acceptance 
of the partition is overwhelming. To appreciate it fully it will be neces* 
sary to es^amine in some detail the contents of the document itself and 
the acts of the parties consequent thereon. 

That the document testifies to a partition of the estate taking place 
then and there cannot be doubted. The sons were all adults at the time, 
and, before setting out the specific shares which each was to receive, the 
document reads thus 

[8471** My three sons ace at pceseot fully quali6ed to oonduot the business- 
Therefore in order to avoid a dispute after my death 1 have at present, while in a 
sound state of body and mind and of my own free will and aooocd, divided the property 
among my sons, heirs, as follows." 

There follows a specific division of the villages by name among the 
three sons. It then gives certain sir lands and other property to his wife 
for life and proceeds bo provide that at her death the air lands (with the 
exception of that in the village of Badri) shall go to the wife of the eldest 
according to the custom of the family. The sir land in the village of 
Badri is to go to the wife of the plaintiff Kunwar Shcodan Singh, " because 
the share of Kunwar Sheodan Singh is less than that of Kunwar Karan 
Singh,” the other plaintiff. The remainder of the property held by the 
wife for life is at her death to be divided among her three grandsons. 
There are other minor details set out, but the above are the important 
provisions of the document and will suffice for the decision of the case.. 

This document was executed on the 26bh of November. 1895. Early 
in 1896 the plaintiffs and their brother Kao Sultan Singh severally apply 
for mutation of names in respect of the villages allotted to them by their 
father in the document. It will suffice to refer to one of these applications, 
all of which mutatis mutandis are substantially identical. For this 
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purpose the applioabion of Kunwar Karan Singh in respeeb of the village 
Nagla Tula Ram may be taken. It is dated the 25th of February, 1896, 
and reads as follows : — 

Applioation foi mutation of namea in rospeot of 20 biawas of tbe zamindaEi 
property of the village of Nagla Tula Bam. 

The applicant begs to state as follows The applicant's father Bao Balwant 
Sin.kh partitioned his property among his heirs andor-a registered will dated the 2Cth 
of November, 1895, and in acoordanoe with the partition the 20 biswas of the villages 
of Bairipnr and Nagla Tala R:im and 20 biswas of Khumanpur a hamlet of Jirauli 
Mahal Rao Balwant Singh iell to the applioant'e share. Therefore this application 
is Oled and it is prayed that according to it the name of Rao Balwant Singh may 
be expunged in respect of the village of Nagla Tula Ram and the applicant’s name 
entered in the khewat. Separ^tte applications have been filed in respect oi tho remaining 
viUiges. The applicant’s elder brother Bao Sultan Singh has filed the original will in 
a case relating to the village cf Sahaoli. It is also a proof in this case.” 

It will be well to follow up tho proceeding thus initiated. On 
the 19bh of March, 1896, wo have tho Tahsildar’s record of the 
[348] hearing of the applioabion and the order made thereon. It reads as 
follows : — 

** Application lor mutation of names in respect of 20 biswas of the village of 
Nagla Tula Bam, pargana Akrabad, according to pitlition of the property. 

“ Kunwar Karan Singh, applicant, v. Bao Balwant Singh. 

** Under a will, filed with the record of the mutation case relating to the village of 
Sahaoli, Buo Balwant biugb, a rais ol Sahaoli, divided his zemindar! property among 
his sons. The 20 biswa property of the village of Nagia Tula Bam, in respect of 
which tho name of Buo Balwant Singh stands recorded without the p.arbioipation df 
anyone else, has fal on to tho share of Kunwar Karan Singh. Kunwut Kar^n Singh 
prays that his name may be entered in respect of tho village aforesaid. Bao Balwunt 
Singh verifies tho application and prays for expunKomenb of his name. In spite of the 
expiry of the time given in tho notico, no objeotion has boon taken. From the office 
report tho property is found to bo correot. The patwaci of the village ssys that Kun* 
war Karan Singh made colleotions and assessments for kharif of 1303 Fasli. As a 
transfer in possession bus takon place, and no objeotioa has been raised, the name of 
Bao Balwant Singh be expunged in respoot of the village ’and tho name of KunWat 
Katun SiDgb entered in place of it The icoord be submitted bo the pargana officer for 
approval. A foe of Bs. 7 is deposited and the Treasury tender is filed with the tcooird. 
^'0 £ 0 naUy is payable.” 

No more complete evideuoe that the family arraugemeut recorded in 
thu so-called will was understood by all parties to bo operative from the 
first and was aoted on by them as such oau bo imagined than those two 
records, which are merely specimens of similar records relating to the 
other villages apportioned to the sons. It will be seen that tho pabwari 
of the village testifies to the applicant having made collections in lS03 
F'asli (Soptombor 1895), thus confirming the truth of the statement in the 
so-called will that it was at that date that the sons entered into possession 
of the villages allotted to thorn, lb should be added that direct evidence 
was given on behalf of tho dofondauts that it was on that occasion that 
Rao Balwant Singh publicly announced bis intention of making a parti- 
tion of the property among the members of the family and gave the pos- 
session of the villages to the respective sons. 

There is another set of transactions of a different date, which add 
strong confirmation to tho defendants' case. Rao Sultan Singh died on 
the 30t.h of March. 1901, and bis father, Rao Balwant Singh died a few 
days labor on the 7bh of April, 1901. Thereupon fchoro ensued a situation 
such that tho conduct of the parties must evidence almost conclusively 
whether tho property was regarded as belonging to an undivided familyi 
or whether each son of Rao [849] Balwant Singh held bis portion sepa* 
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rately. The imporbanoe of the situation is emphasized by the fact that 
the main grievance of the plaintiffs is that the share of the eldest brother 
is much larger than that of either of his brothers. 

The conduct of the parties on this occasion was, in their Lordships’ 
opinion, unambiguous and such as to show conclusively the truth of the 
defendants’ contention. Wo find that application was made in July, 1901, 
by the widow of Rao Sultan Singh on behalf of her son Rao Brijraj Singh 
for mutation of names with regard bo the property held by her lata husband. 
The following is the record : — 

^'Amendment of khewat. 

“Rao Brijraj Siogh, minor, under the gUiidianship of Muaammat Rani Piari 
Kunwar. 

*'In the matter of the death of Rao Saltan Siogh. 

“Village of Sumora aj*a« Bijiigirh pargana Akrabad, the 17th July, 1901. . 

“ To-day this oaso is pub up in the pteeonoe of Kunwar Karan Singh and Kunwar 
Sheodan Singh and their etabomeats have been taken down. They admit that the 
property aforesaid eaterod as holding No. 2 measuring 280 bighas stands recorded 
in the papers in the name of Rao Balwant Singh and that the same was declared 
to be in the share of Rao Sultan Singh under a will. Rao Sultan Singh is dead and 
his heir is Rao Brijraj Singh, whose name be entered. The patwari bears testimony 
to possession and others have taken no objeotion. It is 

Ordered : 
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That the name of Rao Balwant Singh be expunged in respect of holding No. 2 and 
the name of Rao Brijraj Singh be entered in papers and that the Sadar Munsarim do 
comply with the order.” 

There then follows the record of the statement made Kunwar 
Karan Singh on that application. It reads as follows : — 

“Present: Raji Muhammad Makhdum Husain, Settlement Deputy Colleotor at 
Aligarh. 

“17 th July 1901. 

“Pao Brijra] Singh, minor, under the guardianship of Musammat Rani Piari 
Kunwar in the matter of the do\bh of Rao Sultan Singh. 

Village of Kumora(?) aliaR Bij^igarh. 

“Statement of Kunwar Kat»n Singh. 

“My father’s name is R.<o Balwant Singh, age thirty-three years, oooupation 
zamindari, residence Sabaoli pargana Akrabad, 

“Statement. 

“Two hundred and eighty bighis entered as holding >’o 2 stands recorded in the 
name of my ancestor. Rao Ualwant Singh, and the same has. under a will fallen to the 
shire of my brother Rao Sultan Singh Uao Sultan Singh is dead, [350] and now his 
son Brijraj Singh is tho owner. His name should bo recorded and I have nothing to 
do with it. 

•‘Signature of Kunwar Karan Singh." u 

And on tho same day tho statement offlSiNillBQr plaintiff, Kunwar 
Sheodan Singh: — 

“Rdo Brijraj Singh, minor under the guardianship of Muiammat Rani Piari 
Kunwar. 

“In tho matter of the death of Rao Sultan Singh, village of Sumera alias Bijaigarh 
pargana Akrabad. 

“Statement of Kunwar Sheodan Singh, a rais of Sahaoli. 

"Statement. 


“My statement is the same as has been made by my brother Kunwar Karan Singh. 

I “iSd ) Kunwar Sheodan Singh." 

It is not ncoossaiy to go into the details of tho mutation of names 
with respect to bbo sir lands. They support the conbontion of the defen- 
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danfis in substantially the same way as that which has been already given 
with respect to the village property. 

It is now necessary to examine the evidence put forward by the 
plaintiffs in answer to the case of the defendants, based, as it is on the 
unbroken evidence of ten years' conduct of all parties. In the first place 
the plaintiff Kunwar Karan Singh does not give evidence at all, so that bis 
acts as shown by the records remain undenied and unexplained. The plain- 
tiff Kunwar Sbeodan Siugb, however, gave evidence. He makes no attempt 
to deny any of the matters above referred to nor does he give any explana- 
tion why he took no action until the year 1905, i.e., four years after the 
death of his father and brother and ten years after be bad taken possession 
of his apportioned share. It is nob too much to say that be did not attempt 
to show that there was a single fact known to him in 1905 when he 
instituted the suit which bad not been known to him throughout. He 
makes it clear, however, that the family had lived in harmony bill shortly 
before the suit was instituted, and lets it be seen that it was the pleaders 
whom he consulted who suggested that the claim made in this action 
should be set up. Taken as a whole his evidence leaves the defendants’ 
case entirley unshaken. 

The testimony mainly relied upon for the plaintiffs is that of 
Chiranji Lai. Ho had been the general agent or factor of Bao Balwant 
Singh, and continued to transact the business in respect of the village 
properties for the sons after 1303 Fasli (September [331J 1895). He' 
was in a position to give most important evidence, for he must 
have known all the facts of the case, and if his evidence could be 
relied on, the fact that he gave evidence for the plaintiffs would! have 
great weight. Unfortunately the very fact that he was in a position to 
know everything makes it impossible to accept his evidence as reliabla 
He was no more able to explain away the publio acts of the plaintiffs to 
which reference has been made than could they themselves, and the con- 
trast between his evidence and their oonduot is enough of itself to throw 
toe gravest doubt on the reliability of that evidence. 

But an examination of his evidence shows in other ways that it is un- 
reliable. Separate account book^? of the villages allotted to Sultan Singh 
were put to him by the dfifendants, and ho admitted that they were in his 
own handwriting, and kept by him. One of these books contains the re- 
ceipts of those villages, iojtha case of the year 1897. He admits that it 
contains a statement in bis own handwriting that Sultan Singh is the 
proprietor of the propeity. He also admits that, so far as entries of 
expenditure are conoerne;^. the^elate only to the expenditure of Sultan 
Singh. Another rolat.vas 1902. It contains the accounts of 

the same villages witSd own handwriting that Brijraj 

the items of expenditure relate to 
him alone. These falsity of the rest of his evid- 

ence. It is true thfib^So produced collective account books for all the 
villages purporbin| to show that the property was enjoyed in common in 
spite of the partition. There are numerous discrepancies between these 
and the separate account books -which he alleges were compiled from 
them, and he is wholly unable to account for these discrepancies or indeed 
for the exisbenoo of the separate account books at all. The learned Judge 
of first ipstanoe, who saw the witness and examined the books, came to 
the conclusion that those collective account books were not genuine, and 
their Lordships have no doubt that this conclusion was*ooaeot. 
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The elaim of the plaintiffs in this aotion evidently arose from the 
sngf;gestton of the pleaders whom they oonsalted after quarrels arose in 
the family, and was based on the faot that the document which evidences 
the partition is termed a will. It is obvious that [8923 such a partition 
could not have been made by Bal want Singh by will strictly so-called. 
Bub, as has been already pointed out, the document is much more than a 
will (if indeed it is in any sense a will at all), for it describes and witnesses 
to a family arrangement contemporaneously made and acted on by all 
parties. Everyone treated it as such at the time. The mutations of 
names show this beyond controversy. There is nothing, therefore, in the 
faot that the document is called a will which invalidates the partition, 
which was undoubtedly made in faot, and which was acted on by all parties 
for ten years without any dispute or misunderstanding as to their respeo* 
tive rights under it. 

Counsels for the plaintiffs have endeavoured to support the contention 
that the partition was not intended to take effect in praesenti by reference 
to a provision to bo found in this document. It reads as follows : — 


19l8 

APBili 16, 17. 
• May 5. 

Privy 
» COUNOID. 

85 A. 887=«ig 
I. 0. 820=17 

0. w. K.igig 

=11 A. L. j. 
698=1913 H. 
W. N. 515= 
18 0. L. J. 57 
=15 Bom. L. 
R. 653=25 H. 
L. J. 188=10 
I. A. 161 


*'If T at any time oome back from ptigrimagea and find 'mismanagement or 
oharaeter of any one bad. then I shall have power to oanoel this will, whioh shall be 
enforced from tbe date of its essontion.’* 

Their Lordships are of opinion that the highest effect that can 
be given to such words is that this evidences a oontraotnal condi- 
tion whioh the sons accepted in order to obtain the partition whioh gave 
them immediate possession of the property, and viewed thus, the contrac- 
tual acceptance of a power of forfeiture in case of bad behaviour would 
nob, in their Lordships’ opinion, be sufficient to prevent the partition 
operating in praesenti. But the true interpretation of the provision is 
probably that it was merely put in as a threat in order to keep the sons 
in good behaviour, and that it could not have been enforced speoiffoally, or 
even at all. It is certainly quite insufficient to outweigh the overwhelm- 
ing evidence that this was a family arrangement accepted by all parties. 

The above considerations relate only to the village property. In 
addition to this there were two buildings, one in Aligarh and the other at 
Sahaoli. The disposit’on in tbe document relating to these buildings is 
peculiar and did not in the opinion of the learned Judge of first instance 
amount to an absolute disposition of them, an'l their Lordships are not 
prepared to differ from his views on this point. 

There remains the movable property. As to this the family arrange- 
ment is absolutely silent. The plaintiffs are therefore [8533 entitled to 
their share of those movables as inherited property. 

It will be seen therefore that their Lordships are of opinion that the 
judgment of the learned Judge of first instance was right on all points 
Both plaintiffs and defendants appealed from his decision to the High Court! 
That Court allowed the plaintiffs* appeal and dismissed that of the defendants! 
The defendants appealed from both of these decisions. In their Lordships' 
opinion the High Court ought to have dismissed both appeals. They will 
accordingly humbly advise His Majesty that the order of the High Court 
allowing the plaintiffs* appeal should be discharged with costs, and the 
decree of the Subordinate .Judge restored, and that the order of the High 
Court di'Jraissing the defendants’ appeal should be affirmed. The plaintiffs 
must pav the costs of the defendants* appeal to His Majesty in Council 
and the defnndants must pay the costs of their unsuccessful appeal. 

Solicitors for the appellants: — Banken, Ford, Ford and Chester. 

Solictors for the respondents : — BarroWf Bogers and Nevil, 
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38 A. 853 (=11 A. L. J. 371=21 1. 0. 619). 

APPELIiATB CIVIIj. 


Before Mr. J'lLitioe Sir Harry QriBiyv Jtiiiice Ghanier. 


Bakhshi Ram {Defendanf^ v. tjtTiAOHA-R and others {Plainti^s)-^ 

[17bh March, 1913.] 

Mortgage — S«ti for sale against auction vurchaser of mortgaged property -—Evidence, 
admiatibilHy of —Recital of receipt of consideration— ^E stoppel. 

Held that an admission mad© bv a moti?a<»or in a mocbgig© d^al and also 
before the reRisbering offiosr as to the reoeipt of oonsidefabiou is admissible in 
evidence against the pnrohaset of the mortgaged properfey at an ano«on sale in 
execution of a simple money decree. Behari LaJ v. Mdkhdtim Baknen y.) 
followed. Manohar Singh v. Sumirta Kuar (2) not followed. Mahomed Moattffer 
Hossein v. Kishori Mohun Roy (3) referred to. 

Held also that a purchaser at auction of the right, title and interest of the 
father alone in loint family property, which had been mortgaged by the father 
was not entitled to raise the plea that the mortgage was made without legal 
rSS^Vnecessity ao long as there was yet time for the sons to challenge the put- 
chase Muhammad Muzamil-uWah Khan v. Mithu Ztol (4) distinguished. 

[Ref. 19 A. Ij. J. 1114=26 t.,G. 84: Fol. 76 I. 0. 916: Ref. 77 I. 0. 616; 96 All. 141 
(Purohaaer in Execution cannot plead want of legal necessity.)] 

The faofis of this case were as follows; — 

The suit was brought on the basis of three mortgage deeds, of which 
one only was the subject of dispute when the case came in seoond appeal 
before the High Court. This was a mortgage executed by Kallu. on the 
15th of March, 1890 in favour of the respondents. ^ The appellant was 
the purchaser of the equity of redemption at an auetion sale held on the 
20 bh of Tanuarv. 1909, in execution of a simple money decree against 
KaVu alone. Kallu and his sons and the appellant were made defendants 
in the suit. The appellant alone conts'^ted it. He questioned the execu- 
tion and the payment of consideration, and stated that Kallu had 
no necessity to borrow at all. The plaintiffs examined only one attes^ 
ing witness to the deed in question and he deposed that the 
of the exeoutant Kallu had nob been made in his presence. The 
Court of first instance held the execution and part of the consideration 
proved and allowed the claim to that extant. On appeal the District 
.Tndqe decreed the claim in full, holding that the recital of receipt of con- 
sideration in the bond and the registration endorsement were sufficient 
evidence, which was unrebubted, against the appellant. As to the P*®* of 
want of legal necessity the District Tudge refused to ^ entertain it. oo the 
ground that the plea bad not been specifically raided in the court of first 
instance, which had framed no issue regarding it. The defendant appealed. 

Dr. Satish Chandra Banf^rji (for Babu Darga Gharan Banerji)t for 


The plaintiffs have not proved that the bond was properly attested 
=vithin the meaning of section 59 of the Transfer of Property Act. There 
s no mort^tage; Shamu PaUcr v. Mul Kadir Ravnthzn (o). Smon^ly. 
ihe recital in the bond is not binding upon the appell ant w ho is an 

• SeoTQ'i Apoovl Ho. 874 of 1^12 frooi i\ deocae of J. Tj. .Tohugton. Seooi^ Ad3i- 
lioual of Mig^rh, dated the 2Sth of March. 1912 

ieo, Additioaal Bubocdinate Judge of Aligarh, dated the 80bh of May, 1911. 


(1) (19161 1. Tj. R. 95 All. 194. 

(2) (18951 I. Tj. B. 17 All. 428. 
(9) (1995) I. Tj ' R. 22 Oal. 909. 


(4) (1911) T. Tj. R. 99 All. 793. 

(5) (1912) T. Tj. R. 85 Mad. 607. 
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purchaser; Manohar Singh v. Sumirla Kuar (l)i Bisheswar Dayal v. 

Barbans Sahay (2). lu the recent case of Bmari Lai v. Makkdum maboh 17. 
Bakhsh ^3) the case of an auction-purchaser was leit open. There the pur- 
chaser was one who bad obtained a private transfer. It has been held in APpancATB 
[865J some oases that an estoppel which is operative against the judg- 
ment-debtor need not necessarily be operative against the auction-pur- 35 Z 5 Z— 
chaser ; Mahomed Mozuffer Hossetn v. Kishoii Mohan Boy (4). Thirdly, . 11 A. L. J. 
the District Judge should have entertained the plea of want of legal neoes- 
sity. The plea was raised in the written statement. A purchaser is 
entitled to raise the plea ; Muhammad Muzamil-uUah Khan v. Mithu 
Lai 15). 

Babu. Sarat Chandra Chaudhri {(or hBkbn Joy iTidro Nath Chaudhri,) 
for the respondents, was heard on the hist and the third points : — 

The case was decided by the two lower courts previous to the publi- 
cation of the ruling of the Fnvy Council cited by the appellant. Accord- 
ing to the view which prevailed before that ruling the bond in dispute 
would be regarded as validly attested and sulfioientiy proved, as the 
materials now stand on the record. Under the ciioumsbanoes an opportu- 
nity ought to be given to the respoudents to produce the other attesting 
witnesses and prove the document in the light oi that ruling. 

Theni the appellant is the auction purchaser of Kallu’s interest alone 
and not of that of the sons. His position is no higher than that of Kallu, 
and he can not raise any pleas not permissible to Kallu himself. There- 
fore, he is not entitled to raise the question of want of legal necessity. In 
the case in I. L. K. 33 All. relied on by the appellant, the purchaser, 
besides being a transteree from the mortgagor alone, had acquired by ad- 
verse posssssion a title to the whole of the family property as against all 
the members of the lamily. In the present case the appellant has acquir- 
ed notning beyond Kallu's interest. 

Dr. aatish Chandra Banerjh m reply : — On a sale in execution of a 
simple money decree against the father alone it is not only the interest of 
the father that can puss, but the whole family pioperty including the sons* 
interest can pass, unless the sons prove that tne debt was tainted with 
immorality, in the absence of any such action on the sons' part it must 
be taken that the appellant purcha:»ed the whole family property and is 
thus entitled to raise the plea of legal uecessiby. 


Gbiffin and Ghamieb, JJ.: — Tnis was a suit by the respondents on 
three mortgages, dated the iStn of August, lb^8, the idth of L356J March, 
18^0, and i3bh of November, i8d8, but for the purposes of the present 
appeal we may regard it as a suit on the mortgage of the I5th of March, 
Ib30, only. The hrst defendant to the suit was Kallu, the executant of 
the mortgage. Defendants 2. 3 and I were the sons of Kallu. Defendant 
5 was a lessee of the mortgaged property, and defendant 6, who 
IS the appellant here, is a purchaser of the property in execution of a 
money decree obtained by him against the defendant Kallu. The appellant 
put the respoudents to proof of the mortgage and of the passing of the 
consideration ana he also pleaded that the mortgage had been made with- 
out necessity. The first court held that the execution of the mortgage was 
proved by the evidence of two witnesses Kaghunath Frasad and Bhudeo, but 
that the passing of a portion of the cousioeiation bad not been proved. 


( 1 ) 11896 ) 1 . L. R. 17 All. 438 . 

(2) U9U7) 6 O. L. J. 669. 

> 11913 ) 1. U B. 35 All. 194 . 


9 


( 4 ) ( 1895 ) 1 . Ci. B. 22 Cal. 909 . 

(5) (1911) 1. L. B. 33 All. 783. 


85 AU. 367 
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1913 That court accordingly gave this respondent a decree for part only of the 
Maboh 17. sum secured by the mortgage. On appeal the District Judge agreed with 
— — the court of first instance that the execution of the mortgage had been 

APFELDATB proved and held that it was not open to the present appellant to obal- 

lenge the deed on the ground that it was not supported by necessity. On 
36 A. 383—11 the evidence be came to the oouolusion that the passing of the whole of 
A. xi. J. 871 the consideration for the deed had been proved and he varied the decree 
=21 1. G. 619, of (jfjo f^rst court accordingly* In second appeal it is contended; (1) that 

the District Judge was wrong in holding that an admission as to the 
receipt of the consideration made by the executant Kallu in the deed and 
again before the registering officer was admissible in evidence against the 
appellant, the auction-purchaser of the property, (2) that the appellant 
was entitled to raise the question of legal necessity, and (3) that the evid- 
ence relied on as proof of the execution of the deed did not as a matter 
of law amount to proof of the execution of the deed. 

The question whether admissions such as those made by Kaliu 
in the present case are admissible against a subsequent auction- 
purchaser of the property was left open by our decision in Bihart 
Lai V. Makhdum Bakhsh (1). All that was held in that case was 
that such admiesione are admissible against a subsequent 
chaser of the property by a private treaty. But on the authorities 
we must hold that there io no 'real ground for distinguishing 
between [357] the case of an auction-purchaser and the case of a purchaser 
by private treaty. The decision of this Court in Manohar Singh w. Sumtrta 
Knar (y), has been relied on as authority for the proposition that such 
admissions are not admissible against a subsequent auction-purchaser of 
the property. The decision in that case wae pronounced shortly before 
the decision of their Lordships of the Privy Council, in Mahomed Mozuffer 
Bosiein v. Ktshori Mohun Hoy (3) was received in this county. In that 
case their Lordships said that “where one man allows enother to bold 
himself out as the owner of an estate and a third parson purchases 
value from the apparent owner in the belief that he is the real owner, the 
man who so allows the other to hold himself out shall nob be permitted to 
recover upon his secret title unless he can overthrow that of the purchaser 
by showing either that bo had direct notice or at least oonsbruobive notice 
of the real title “ and their Lordships decided that this rule applied to a 
subsequent auction-purchaser of the property. Their Lordships sai . 

“ This principle applies to Abdul Ali, and the appellants are in the same 
position, as they purchased only his right, title and interest and are equally 
bound by it." If such an estoppel is binding upon a subsequent auction- 
purchaser. there can be no doubt that an admission made with reference 
to property is admissible in evidence againb a subsequent auotion-pur- 
obaser ol the property. The value of the admission is another mabber. 
The appellant in the present case mueb be held to be the representative in 
interest of Kallu and the statements made by Kallu m the and before 
the registering officer are therefore admissible against him. It there is no 
ground for distinguishing between the case of an auobion-purohaser and 
the case of a purchaser by private treaty, there can be “o 
admissibility in evidence of the statements made by Kallu. On tbis 
point there are several recent decisions of this Court. The first groun o 

appeal, therefore, fails. 


U) (1913) 1. li. B. 35 All. 194. 
^2) U896) 1. li, B. 17 All- 428. 


(3) (1895) I. Ii. B. 23 Cal. 909, 
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With regard to the second ground of appeal, the appellant must be 
regarded as a purohasor of the rights of Kallu only. His purchase was 
made as recently as 1909 and might yet bo challenged by Kallu’s son. 
He is, therefore, in a different position [358] from that occupied by the 
purohasor in the case of. Muhammad Muzamil-tillah Khan v. Mithu 
Lai (1). In that case it was hold by the majority of the Court that the pur- 
chaser was entitled to challenge a mortgage made by one member of a 
Hindu family, because he had acquired title to the property, by adverse 
possession against all the members. We must therefore, hold that the 
appellant is not entitled to raise the question of the validity of the 
mortgage. 

With regard to the third ground of appeal wo think there ought to be 
a further inquiry by the lower appellate Court. It appears that there 
were three supposed attesting witnesses to the mortgage. One named 
Baghunath Prasad, who was called, said that Kallu did not sign the deed 
in his presence, therefore, he was not an attesting witness. There is 
evidence that another supposed attesting witness named Sundar Lai is 
dead. Nothing is kiiown about the third attesting witness. The respon- 
dent in all probability relied on a decision of this Court according to which 
the evidence of Baghunath Prasad, if believed, was sufficient evidence of 
the execution. In view of a recent deci'^iou of the Privy Council it must 
be held on the record as it stands that the bond in suit has not been 
proved. In the oirouuQBtanoes wo think that the respondent should bo 
given a further opportunity of producing evidence. Wo direct that the 
record bo returned to tbo court below for a fresh finding on the question 
whether the moitgago deed of the 15th of March, 1890, has been proved. 
Further evidence will be taken ; and on return of the finding ten days 
will be allowed for objections. 

Issue remilted. 


85 A. 353 (= II A. L J. •342=19 I. C. 332=14 Cr. L. J. 236). 

APPELLATE CRIMINAL. 

Before Mr. Justice Sir Barry Griffin and Mr. Justice Chamier, 

Emperor v. AIjeahdad Khan.* 

[lyth March, 1913.] 

Act {LocoD No. IV of 1910 {United Provinces Excise Act), acciioti 63 — Critninal Proce- 
dure Code, feetton 537 --Unlawful possession of excisable article— Search warrant — 
Coikviclion not invalidated i/ivttnj to absence of warrant. 

Wbore tbo saporiatenOeab of poliqo and a aub-inepeotoc searobod the house 
of a person suspaotod of being in illioib possession of excisable artiole and such 
[359] artiole-i wore found in the house soarchel, it was held that tbe oon- 
violioQ of bhe owner of the house under seobion 63 of the United 'Frovinoes 
Excise Act 1010, was not rendered invalid by the fact tbab no warrant had 
been issued for the search, although it was presumably tbo intention o( the 
Legislature that in a case under soolton 63, where it was neoessasy to search a 
house, a search warrant should be obtained beforehand. 

[Ref. 35 All. 575; 81 I. C. 615=21 A. L. J 853=46 All. 86=25 Cr. L- J. 967.] 

In this case the bouse of one Allabadad Khan was searched by the 
Superintendent of Police and a Sub-Inspector on suspicion that the owner 

* Criminal Appeal No. 123 of 1913 by the Local Government, from an order of 
R. C. Tute, Additional Sessions Judge of Meerut, dated the 30th ot November, 19l3. 

(1) (1911) I. L. R., 83 All.. 783. 
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^as in illioit possession of esoisable artioles witihin fibe meaning of section 
63 of the United Provinces Excise Act, 1910, and a mixture of cocaine 
with another drug was found in it. No search warrant had been obtained 
for the search. The finding of the cocaine was established by evidence and 
the accused was convicted under the Excise Act. On appeal the Sessions 
Judge held that the search was illegal aud that the illegality vitiated the 
proceedings, and he acquitted the accused. The Local Government 
appealed. 

The Government Advocate (Mr. A. E. Byves), for the Crown : — 

The police of&oets who conducted the search had a right to do so 
Without a search warrant. Section 50 of the United Provinces Excise Act 
(IV of 1910) authorised them to do so. They had authority to make the 
Search also under the provisions of the Criminal Procedure Code. Secondly 
the irregularity in conducting the search is covered by the provisions of 
section 537 of the Code of Criminal Procedure. The words, "other pro- 
ceedings before or during trial” in clause (a) of that section cover the ease. 
Thirdly, an irregular search does not vitiate the trial and render the con- 
viction illegal. It does not atieob the question whether the accused was 
guilty or not. if the facts found establish his guilt the conviction is 
perfectly legal. 

Mr. Hameed-ullaht for the accused : — 

Section 50 of the Excise Act provides for immediate action only in 
urgent oases. This appears to have been intended from a consideration of 
the words “found committing an act, &o.'’ in that section and of the suc- 
ceeding sections 51, 53. and 51. If there is time to get out a search-warrant 
then a warrant should be obtained. In the present case there was ample 
time to get out a warrant. Section 537 is not meant to cure erroneous or 
illegal proceedings of the police but only of courts. 

CSoOj Griffin and Chamies, JJ ; — One Ailahdad Khan was con- 
victed of an ohence punishable under section 63 of the United Provinces 
Excise Act, No. IV of 1910, which provides as follows : — 

“Whoever, without lawful authority, has io his posseasiou any quantity of any 
exoisablo artiole knowing the same to have been unlawfully imported, transported or 
manuiaotured, and knowing the prescribed duty not to have been paid thereon, sbaU 
bo pauishod with luiprisonuieat tor a term which may extend to three months or with 
hne which may extend to one thousand rupees or with bovh ” 


The Superintendent of Police and the Sub-Inspector in charge of the 
City Police station, on information received, searched the house of Ailahdad 
Khan and discovered there a mixture of cocaine and another drug. The 
accused was oouvioted by a Magistrate and sentouood to six weeks rigorous 
imprisonment and a tiao of Es. 50. On appeal the Additional Sessions 
Judge held that the search of the accused’s house was illegal and that the 
absence of a search warrant was fatal to the case for the prosecution. He 
therefore acquitted the accused. The Local Government has appealed 
against the order of acquittal, it is doubtful whether the case is one which 
comes under the provisions of section 50 of the Excise Act, and we would 
have some hesitation in holding that the search was legal. Whether the 
search was legal or not, we have, however, the evidence of the ending m 
the accused's house of a certain quantity of cocaine, which is an excisable 
article under the provisions of the Excise Act, for possession of which the 
accused had no license. On the facts found we are satisBed that the 
accused must have known that the cocaine had been unlawfully irnportad 
and that no duty had been paid on it. We allow the appeal, set aside the 
order of acquittal passed by the Additional Sessions Judge and restore the 
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order of oonvlotion. We reduoe the sentenoe pa^^sed oa the aoau^^ed to the 
term of imprisonment already undergone by him and we set aside the 
order of fine. We may add that we think that it was the intention of the 
Legislature that in a case under section 63, where it is necessary to search 
a honsoi a search warrant should be obtained beforehand. 

Appeal alloioed and sentence reduced. 


85 A. -361 (=20 I. G 239=11 A. L. J. 3S9=U Or. L. J. 419). 

[361] REVISIONAL CRIMINAL. 


1913 

filABOH 19. 


AFFBliltATB 

OBlMlBAlj. 


85 A. 868=11 
A. L. J. 4«2 
=19 I. 0. 382 
=14 Or. L. 3. 
236. 


Before Mr. Justite Muhammed Bafiq. 


Emperor v. BimatjA Oharan Rot.* 

A$t No XLV of 1880 (Indian Penal Code', s^’cf/ons 406 and 408 -^Criminal breach of trust 
^Water Works Insoeclor misappropriating water — Money realised as water tax not 
credited to the municipality. 

Where a Munioipal Water Works lospeotor, betnc; the lessor o( a house within 
Moniotpal limits whioh he had sub-let, had suoh house oouneoted with a mun-- 
oipal water main and aooepted a yearly paymoat as ^/ater tax from his tenants 
but neither informed the munioipal board that the oonneotion had been made 
nor credited to the board the money whioh he reoeived as water tax from his 
tenants, it was held that he was properly ooa^ioted under seotions 408 and 403 
of the Indian Penal Code, whether or not he might have been punishable under 
the United Provinoes Water Works Aot. 1891. 

The faobs of this case were as follows : — 

One Bimala Charan Roy was a waber-works inspocbor in bhe service 
of bhe Munioipal iby of Cawnpore cn R<;. 140 per men=;ern. He renbed bwo 
houses sibuabed in one oompoundiNo. 67/23 in Moballa Pabkapur in bhe city 
of Cawnpore. He himself lived in bhe larger house and leb bhe obher house 
bo bwo brobhers Surendra Nabh and Birendra Nabh Banerp ab a renb of 
Rs. 3 per mensem. Waber was laid on bo bhe larger house, bub nob bo bhe 
smaller one. The feenanbs of bhe smaller house waobed bhe waber bo be 
laid on to bheir house and spoke about ib bo the applicant. The labber 
tapped bhe principal main which ran on bhe east side of bhe compound No. 
67/23 and connected ib by means of an old pipe bo the smaller house and 
bo his garden on bhe west. The work was done under bhe orders of bhe 
applicant by the plumbers and fibbers of the munioipalibv. who were his 
subordinates. No report of the new connection was made to bhe munioi- 
palihy. The applicant represented to his tenants bbab bhe municipal tax 
for bhe bwo pipes, namely one in the smaller house, and the other in bhe 
garden, came to Rs. 9, and that he and they, the tenants, should pay bhe 
tax in equal shares The bonauhs agreed bo bhe pr'^posal of bhe applioanb 
and paid him Rs, 9 for bwo years. Some time in 1911 the applicant was 
either dismissed by bhe munioipaliby or left their service. It was after 
bhe severance of his connection with the munioipaliby that it was discover- 
ed that water was laid [362] on bo bhe smaller house and the garden for 
which no tax had been paid to the munioipaliby. After a careful investi- 
gation a proseoubion was sbarbod against bhe applioanb whioh resulted in his 
conviction under snctions 406 and 408 of bhe Indian Penal Code, and on 
appeal his oonvicbiou and senbence were upheld by bhe Sessions Judge. 
Bimala Charan Roy applied in revision bo bhe High Courb. 

JifCriminal Revision No. 117 of 1918 from' an order of Austin Kenda'l, Sesaions 
Judge of Cawnpore. dated the 28th of January, 1913. 
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Mr. W. Wallacht Babu Satya Chandra Muktrji and Babu Sitdl 
Prasad Ohose for the applioant. 

The Assistant Government Advocate (Mr. B. Malcomson), for the 
Crown. 

Muhammad Rapiq J. — This is an application in revision under section 
435 of the Criminal Procedure Code from an appellate order of the learned 
Sessions Judge of Cawnpore maintaining the convictions and sentences 
passed on the applicant under sections 406 and 408 of the Indian Penal 
Code. The facts which led to the conviction of the appellant are as 
follows. The applioant Bimala Charan Roy was tbo water-works inspector 
in the service of the municipality of Cawnpore on Rs. 140 per mensem. 
He rented two houses situated in one compound No. 67/23 in mohalla Pat- 
kapur in the city of Cawnpore. He himself lived in the larger house and 
let the other house to two brothers Surendra Nath and Birendra Nath 
Banerji at a rent of Rs. 3 per mensem. It seems that water was laid on 
to the larger, house but not to the smaller one. The tenants of the smaller 
house wanted the water to be laid on to their house and spoke about it 
to the applicant. The latter tapped the principal main which ran on the 
east side of the compound No. 67/23 and connected it by means of an old 
pipe to the smaller house and to his garden on the west. The work 
was done under the orders of the applioant by the plumbers and Btters of 
the municipality, who were his subordinates. No report of the new con- 
nection was made to the municipality. The applioant represented to his 
tenants that the municipal tax for the two pipes, namely one in the smal- 
ler house, and the other in the garden, came to Rs. 9, and that he and they, 
the tenants, should pay the tax in equal shares. The tenants agreed 
to the proposal of the applicant and paid him Rs 9 for two years. 
Some time in 1911 the applicant was either dismissed by the munici- 
pality or left their service. It was after the severance of his conneobion 
[3633 with the municipality that it was discovered that water was laid 
on to the smaller house and the garden, for which no tax had bean paid 
to the municipality. After a careful investigation a prosecution was 
started against the applioant whioh resulted in his conviction. The 
facts just related have been found by the two lower courts against the 
applioant. The learned counsel for the applicant has advanced two 
contentions in support of the applicant that the offence deducible from 
the facts found by the lower courts is one that falls under section 45 of 
the "Water Works Act, or one of theft, or cheating. No offence under 
section 406, or 408 of the Indian Penal Coda, it is said, has been made 
out. I do nob agree with the contention of the learned counsel for the 
applioant. The applicant was a member of the municipality at Cawnpore 
and one of bis duties was bo supervise and chock the distribution of water 
from the municipal water-works. In other words ho bad dominion over 
the water belonging to the municipality. He deliberately misappropriated 
that water for his own use and for the use of his tenants, for whioh he 
paid no tax and about which he laid no information to his employers nor 
obtained permission for tapping the ma'n. Tn this misappropriating 
municipal water the applicant clearly committed the offence described in 
section 403 of tho Indian Penal Code. The conduct of the applicant in 
realizing money from his tenants on account of water tax and misappro- 
priating that money to bimcelf clearly falls under the offence described 
in section 406 of the Indian Penal Code. There was a distinct contract 
between himself and his tenants that the money whioh the latter were 
paying was paid on aocount of water tax, and the applicant in keeping 
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that money oommitted ortminal breaoh of tm<$t. may he that the 
offenoes of applicant mav be punishable under the Water Wort*? Act also, 
but that does not vitiate the conviction under sections 406 and 408 of the 
Indian Penal Code. 

The second point urged on his behalf and urged with great force is 
that he being a lifierate resnectable man shonld not have been dealt with 
so severely as he has been bv the lower court. The learned counsel 
for the applicant urges strongly the claim of his client for the reduction 
of tbe sentence. T do not think that because the applicant is literate he 
should be dealt with less [3643 severelv than an ignorant man. In fact 
his position as a servant of the municipality and as a literate person calls 
for a more severe sentence than if he were an ignorant man unconnected 
with the municipality. The application fails and is rejected. The appli* 
cant must surrender to his bail before the Magistrate. 

Application rejected. 


85 A. 364 (=11 A. t.J. 879=10 I. 0. 121). 

APPBIiTiATE CIVTIi. 

Before Mr. Justice Sir Harrv Griffin and Mr. Justice Chamier. 

Gobardhan DA 8 and OTHRRS {"Dfi.fen^ants) v. HoRT TjAIi {PlaintiJ) 

AND liMHA Singh and othkrs {’Defendants).^ 

[20th March 1913.[ 

Act No. 1 Evi^enno AcO. seciionx S9 atii 70 — EviAeneo — M<irt(raae^ 

Proof of execution of morinon^.—'Mortqagors illiterate^ and both they and the attest- 
ing witnesses dead before siiH hro^ighi. 

‘^^A mortg!%ge on the faOQ of it exeoated in 1S89 by three illiterate 

mortBaRorj", who affixed their and wafl atte‘?ted by more than two wit- 

ne«!<e8 At the time of the iontitution of a snit for eale thereon, all the exeeat* 
antn aod the attentine witnfle«e<t were dead, and the evidenoe tendered in proof 
of the morbeaee oonsiated of the etntement of a witnene who profeeeed to be 
acquainted with the handwriting of two of the attesting witneMea, ^2) a deed of 
uaufruotnary mortgage executed hv one of the exeoatanta of the mortgage in euit 
and by tbe repre^ientative of the two other exeoutanta. which referred to and 
reoogaiaed the genutnenese of the mortgage in suit, and (S) a deed of eale exeen- 
ted in 19sq by tbe representatives or flome of tbe repreeentatives of the exeoot- 
ante of the deed in nuit. which recognised the genuineaefls of the ueafruoatary 
mortgage mentioned above. 

77(>I'2 that, having regard to eeotioni S9 and 70 of ,tbe Indian Rvidenoe Act, 
1872, this evidence was not luffioient to prove the mortgage in suit. 

[Ref. 4 Pat. Ij. J. 511=63 T. 0. 79.] 

This was suifi for sale on a mortgage purporbing to bo executed in 
1899 by throe persons — Khushal Singh, Moti Singh and Baljib Singh. 
The executants, being illiterate, had merely made their marks on the 
document. The deed was also attested by several witnesses. At the time 
of suit all the executants and the attesting witnesses were dead, and 
the evidence tendered in proof of the mortgage consisted of (1) the 
statement of a witness who professed to be acquainted with the hand- 
writing of two of the attesting witnesses, (2l a deed of usufructuary 
mortgage executed by one of the executants of the mortgage in suit and 
by the represenb‘»tive of the two other executants, which referred to and 

•Second Appeal No. 810 of 1912. from a deore of P. E T»yior. District Judge of 
Bereilly. dated the 14th of March, 1912. o*iQdrmiog a decree of Baijaath Das, Offioia. 
ting Sabotdinate -Talge of Bareily, dtttd the 8th of May, 1911. 
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1918 [3653 recognized fcbe gennineness of the mortgage in suit, and (3) a deed 

MAR. 20. of ^ale executed in 1902 by the representatives or some of the rapresenta- 

tives of the executants of the deed in suit, whioh recognized the genuine- 

ness of the usufrutuary mortgage mentioned above. Both the courts 
_ ■ below accepted this evidence as sufficient to prove the mortgage and gave 
8B A. 365=11 tbe plaintiff a decree accordingly. Some of the defendants appealed to 
« VI the High Court and oonteaded that the lower court was wrong in holding 
asl9 l.C. 121. execution of the mortgage in suit had been proved within the mean- 
ing of section 69 of the Indian Evidence Act, 1872. 

Babu Lain Mohan Banerji, for the appellants : — 

The mortgage-deed in suit has not been proved as required by section 
68 and section 69 of the Evidence Act. There is no proof that the 
signatures of the executants are in their handwriting. The provisions of 
section 69 are imperative and are not satisfied by proving a deed of 

usufructuary mortgage 'in which thedeed m suit has been 

some of the representatives in interest of the exeouliants of the deed m 

suit did not join in executing the usufructuary morbgap or the sal® 

They are. therefore, not bound by any admisaions ooutamed in those two 

documents. 

Mr B E, 0*0onor, for the respondents ; — . i 

The piaintiff proauoea the ba^li eviaenoe that could possibly ha given 

uudar the oiroumstanoes in proof of the mortgage in suit^ Seotion 69 

does not say that direoi eviaenoe alone must be given 

signature of the executant. Where direct evidence is not the 

execution may be proved by indirect evidence. According y, p 

later deed which recites the deed in suit is sufficient proof of the latter 

The Indian law of evidence is founded on the Euglish law. Section 

should, therefore, be supplemented by the English rules 

Loondary evidenoe of handwriting, or by presumption or by »“y 
evidence ; Phipion ; Evidenoe (5th Edition), page 494. Taylor : Eviden 

(9bh Edition'), page 1214- , j 

Babu Lain Mohan Banerji was nob heard in reply. 

GRIFFIN and Ohamier. JJ. r-^This 

by the respondent Hori Eal on a mortgage i^ado m h s [366J favour o 
the 22nd of November, 1889, by three persons, ^hushal Singh. Motibing^ 
and Baliit Singh Both the courts below have found that the mortg g 
suit has been proved and have decreed the claim. This is a “PP«“^ 

sol of the defendants, who contend, and have 

that the mortgage dead has not been of 

the appeal to this Court. Bub, m the view .unm The three 

proof of the deed in suit, it is unnecessary to refer J^ree 

executants of the deed, being unable to f “^Ifora this suit 

7 i. 1 . a .all fcVa wibn0s=^0S to the deed died betora oQii* 

° ftQ brnn^hb The evidenoe^dduoed to prove the document consists of 
Tlul sTatLent of I wfS^uess named Lalta Prasad, who claimed o be 

Lquainted with the handwriting of two of 

iienfrnnhnftrv mortgage exeouted by one of the exeouaauBs oi «« 

mnrbdarte in suit and by the representative of the two other executant . 

Va- u afflrQ to and raoof*niz0s the cenuineness of the mortgage m suit, 

ft deed of sale executed in 1902 by the representatives or some of 

representatives of the executants of the dead in 
the genuineness of the usufructuary mortgage mentioned above. 
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evidence leaves little doubt in our mind that the mortgage in suit is 
genuine, and it has boen aooepted by both the courts below as sufficient. 
But it is contended that the evidence, other than toe stabement ot the wit- 
ness Laita Frasad, is not evidence of the kind required by iaw. The appel- 
lants rely on section 69 oi the Evidence Act, which provities that it no 
such attesting witness can be lound, or if the document purports to have 
been executed in the United Kingdom it must be proved that the attestation 
of one attesting witness, at least, is in his handwriting and that the signature 
oi the person executing the document is in the handwriting of that person/’ 
The evidence of Ualta Prasad proves that the attestation of two of the 
attesting witnesses is in their handwriting. But it appears to us tnat the 
two deeds relied upon are not evidence that the signatures of the persons 
executing the document are in their hand-writing, in was contended on 
behalf of the plamtiU respondent that the usufructuary mortgage and the 
deed of sale prove indirectly that the signatures of the three executants are 
[3tt7J in their handwriting. Section b9 of the Bvidenoe Act reproduces, 
as regards attesting witnesses, part of a lulo of the Knglish law. According 
to that law where a document is required by law to be attested one 
attesting witness at least must be called. But there are several exceptions 
to this rule, one being that if the attesting witnesses are dead, insane, out 
of the jurisdiotion or cannot be found, secondary evidence of the execution 
may be given by proof of tbe band-wntiug of the witnesses or, tf tkts ia 
not obtatnabUt by presumptive or any other available evidence. ^See the 
oases cited at page 491 ot Phipsou on Bvidenoe, fifth edition ; and para- 
graph 1851 on page 1214 of the 9th edition of Taylor on Bvidenoe). It 
is quite clear that in Bngland it is recognized that there is a distinction 
between proof of the handwriting of a person and presumptive or other 
evidence that a document has been executed. The Indian law does not 
in a case of this kind appear to allow a party to rely on presumptive or 
other evidence of execution, where he is unable to comply with the provi- 
sions of section 09, either as regards the attestation of the attesting wit- 
nesses or as regards the signatures of the executants. In our opinion the 
evidence adduced by the plaintiti respondent in the present case, to prove 
the signatures of the deed in suit, does not comply with section 69 and 
we must, therefore, bold that the deed has nob been proved. It was point- 
ed out that one oi the executants of tbe deed admttted execution by 
himself in one of the later deeds and section 70 was referred to, but that 
does not avail the plaintiff respondent, for it is nob sufficient for bis pur- 
pose to prove the admission of execution by only one party to the docu- 
ment. It appears to be a bard case, but the plaintiff respondent has him- 
self to thank for the result. He deferred instituting the suit until all the 
attesting witnesses bad died, knowing that the executants, who could only 
make marks, had made their marks on the deed. In any case he had 
considerable difficulty in producing proper evidence of execution. We 
allow the appeal, set aside the decrees of tbe courts below and dismiss the 
plaintiff's claim with costs in all courts. 
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[368] APPiitjCjArJil CIVIL. 

APP^ATB Before Sir Henry Biohards, Kmght, Chief Justice, and Mr. Justice Banerji. 

Basant Bihabi Ghoshaij {Petitioner) v. The Segretaky of 
tiTATE FOE India in Oogncie {Opposite party).^ 

March, i9I8.J 

Civil Procedure Code (L^03j, order XX, ruie 2 —Judymenl^Judgmcnt wriUenby //u 
Judge who heara the case after hts transjer /rom the divtsiun and pronounced by 
ht$ successor »?i ofjtce. 

A Judge may pronouuoe a judgmeut written but not pronounoed by bis pro- 
deoesaoc in oiiboe, and tbia notwxtnstanding that at tba time tde judgment was 
written the Judge who wrote it bad ceased to be the Judge of the court in wbiob 
the case was tried. Satyendra iVaiA Hay Chaudhurt v. Kaatura Kumart 

Ohatwaltn (1; followed. 

[Ref. 42 All. 362=18 A. L. J. 360=61 I. 0. 932.] 

This was a claim for oompensabion under the Land Acquisition Act. 
The claimanti hud been allowed Bs. 7,900 out o£ a much larger sum 
demanded and appealed as to the balance. The only point m the case 
material lor the purposes oi this report) was that the judgment had been 
written by the Judge who tried the case alter he had mace over charge as 
iudge of the partuoular judicial division, and was pronounced by his 
successor in office. On these grounds it was contended m appeal that the 

judgment was mvalid. 

Dr. Sa»sh Chandra Banerji, for the appallanb. 

Mr. A. B. Hyvet, tor the respondent. 

Bichabds. C. j. and BANJJEJt. J.— This appeal arises out of a suit 
under the Land Acquisition Aot. The property in respect o£ which the 
claim arises is situate in Allahabad, not far from the Muir Central College, 
for which institution it was acquired. The appellant has be^ “^arde 
the sum of Bs. 7,900. in bis appeal be claims a lurther sum of Bs. 

There can be no doubt that it the appellant was the absolute owner of th 
property in dispute or even if he had a permanent interest therein sibjeot 
only to the payment of Bs. 40-8-0 per annum to Government, be woMd 
be entitled to a considerably larger sum than has been awarded to bim 
by the court below. We have considered the evidence, and we entire y 
agree with the court below that the appellant has not shown that he h 
any permanent interest in the plot. In our opinion his tenure amounte 
to no more than a benauoy from year to year. 

We have been referred to Naha 

Mandal v. Isma%l Khan Mahomed C4) and NUratan J' 

Khan Mahomed i.5). All these oases were decided upon their own 
and circumstances and are quite different from the present case. 

In the view we take of the nature of the appellanfs 
cannot say that the compensation awarded him by the court , 

erroneous. It has been contended that the judgment of the court below 

and the dtorea founded thereon a re bad because the judgment was writte _ 

• Fint Appeal No. 888 of 1911 fmm deoiae of R. C. Tula, OIQoiating DiBtriot 
Judge of Allahabad, dated the Uth of Septembot, 1911. 

Cl) (1908) 1. L. B 35 Cal. 756. (4) (1904) 1. L. R. 32 CaL 41. 

13) (1907) 1. li. B. 3* Cal. 902. (5) (1904) I. D. B. 32 Gal. 61. 

(3) (1908) 1. li. B. 35 Oal. 763. 
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by Mr. Tube after be hai ceased to be the District Judge of Allahabad, 
TUe judgmeut, no doubt, was so written and it was delivered by bis 
successor. We think the mere fact that Mr. Tube bad ceased bo be the 
District Judge, when be wrote the judgment, is not sufficient bo vitiate 
the judgment. Order XX, rule 2, provides that a Judge may pronounce a 
judgment written but not pronounced by bis predecessor. In the Full 
Bench case of batfjendra Nath Hay Ghaudhuri v. Kaslura Kurnari Ghat- 
walin (1) the Calcutta High Court held that a judgment written ten 
months after the Judge bad ceased to have jurisdiction in the particular 
division was good and lulhiled the conditions of the corresponding section 
of the Code of Civil Procedure then in force. 

It has been further argued that the award is without jurisdiction 
because Government claimed an interest in the property as well as the 
appellant. We do not think that there is any force in this contention. It 
can hardly be said that if land was in the occupation of a lessee under a 
lease from Government for hfby years, ten years of which bad expired 
when the property was wanted for some public purpose, the property 
could not be acquired upon payment of compensation to the lessee for his 
inborosb in the unexpirod term. If this be so, there is no difference in 
principle in the present case. If the appellant’s interest is that of a 
tenant from year to year, be is entitled to compensation for the period that 
could elapse before he could be turned out and also for reasonable com- 
pensation for the buildings which are situate on the land. 

In our opinion the appeal fails, and we accordingly dismiss it with 
costs. 

Appeal dismissed, 

35 A. 370 (=19 I. C. 610=11 A . L. J. 612.) 

[370] APPELLATE CIVIL. 

Before Mr. Justice Sir Barry Griffin and Mr Justice Byves, 

Walidad Khan and others {Pliantiffs) v. Janak Singh 

{Dcfejidanl).'^ 

[Ish April. 1913.] 

Act No. IX of 1S72 (Indian Oontract Act,) atclton 11 — Minor — Sale — Minor vendee 
Bubaequentiy dtapoaseaacd by third p.t rly^^Right of veyidee to recover purchase money 
Jrom vendor. 

\Vh«re oectaia z.»mindari property was sold to persona who were minora at 
the tiuao ot sale, and the purobasera were f-ubsequently ousted on suit by third 
patties, It was held ibat the parohafers were at any rate entitled to recover from 
the vendors the sum which they had p..id as purchase money Mir Snrtvarjan v 
B'ahhruadin Muhemed Chowuhtirt (l) and Mohori Btbee y. Dhartnodas Qhoae {2i 
distinguished. ^ ' 

The facts of this case were as follows : — 

The respondent sold certain zamindari property to the plaintiffs appel- 
lants and received Bs. 800, the sale price. The vendees were minors at 
the time. At the date of the sale, the ro'^pondent had no subsisting title 
to the property. The true owners of the property brought a suit for 


• Second Appeal No. 761 of 1912 from a decree of H. E. L. P. Dupernex, Distriot 
Judge of Partukhabad, dated the 15th of March, 1912 reversing a decree of Jotindra 
Mohan Basu, Munsif, dated the 2nd of September, 1911. 

(1) (1911) 9 A. Li. J. 83 ; L. B. 89 I. A. (2) (1903) I. L. R. 80 Oal. 689. 

1 ; 1. L. B. 89 Cal. 282. 
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canodllatiou of the'salo deed and for recovery of possession. The suib was 
decreed, and the properby bhus passed out of the plainbih’s possession. The 
piambihs then brougnb bue presenb suib againsb bhe respondent for refund, 
*' under the berms of the sale-deed and also under the law,*' of Bs. 800, 
together with interest, and lor the costs incurred by them in defending 
the former suit. The Munsit decreed the suit in tuU, except for a reduction 
of the amount claimed as inberest. On appeal the District Judge, holding 
that the sale transaction was void on account of the vendees’ minority, 
dismissed the suit entirely. The plamtihs appealed to the High Comb. 

Dr. Hurendra ]>iath Sen^ for the appellants : — 

The lower appellate court has dismissed the suit on the authority of 
the ruling in A2tr bartuarjan v. akhruduin Mahomed C/ioiya/iwri (1). 
That case is distinguishable. There, the suit was for specific performance 
of the contract to sell. Here the sale had taken place, consideration had 
passed and possession had been delivered. The contract has been executed 
and the matter has passed beyond tbe domain of mere agreement. There is 
a lundameutal distinction between a contiact and a conveyance, and the 
L3Vlj rights ot patties to the two transcations are quite diherent; Haihik 
J-iaL V. Ham Naram V2}. A transfer in favour ot a minor was upheld in 
tne case ot Meyhan Jjube v. JHran b%ngh ^3/ In that case, no doubt, the 
minor was not the sole mortgagee ; but he was at least one of tbe moxtga- 
gotis. Alter the sale had taken place tbe plaiutifis were deprived of the 
pioperty by reason of delect in their vendor's title. They are entitled to 
leluud by the vendor of the puobase money, 1 rely on the principle o 
the ruling in Dattaram (jiovtndbhai v. Vinayak Baiakrtshna (4). The 
plaintitis are seeking a refund of tbe purchase money, not on the ground 
that they were minors at tbe date ot the sale, but on the ground that the 
puchased properby has passed out ot their hands through the fault of their 
vendor. The vendor ixauaulentiy respresenbed himself bo be the owner of 
the properby bo which ho had no subsisting title. Ho cannot be allowed 
bo take advantage of his own fraud. Therefore, apart from the warranty 
ot title contained lu the sale-deed, the plaintihs are entitled to a refund on 

grounds of equity. • \ t 

Munshi Uuizarh Ltal (with him Babu Baiya Chandra Muktr]t)i 

the respondent : — ^ a A 

Xne suit is based on a covenant ot title contained in the sale dee . 
The ground of the suit is either this express contract or an implied contrao 
ot covenant ot title. The plainbitJs were minors when this contract was 
made and the question is whether they can enforce it. As has been ai 
down in the case ot Mohort JJibee v. DharmoUas (Jhose (fi), a contrao 
wuh a miner is absouitely void and unenforceable. Hven if it be assume 
that the minors were represented by a guurdian during the negotiation 
relating to the sale, still, under the ruling ot tbe Fnvy Council in y A. ■ •» 
cited auove, the minors cannot entoioe the oontraot. Then, a sa 
necessarily involves the idea ot a contract. It presuppo&es a ■ 

mutual agreement and consequently a sale to a minor is void ; 
Haraynna u/ictu v. Itoyaunga Ohtuy tb). As to the contention 
lespuiiUeiit's conduct amounted to a liaud. there was neither any^,a ega 
of iiaud nor have tue courts arrived at any huding on this point. 

Tuo suit is not based on tort but upon the agreement in the sale deed. 

U) Viailj a A. Ij. J. 33; Ij- aD9. A. 
l; i. It. h. 39 QmL ;i82. 

a912) 1. U B. 81 All. 273. 

13) 11907) 1. li B. 30 All. 63. 


Uj a9u3) 1. li. B. 28 Bom. 18h 
f&) as03j 1, li. B. 30 Oal. 6394 
(6) U9U0) 19 M. li. J. 769, 
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Dr. Surendra Sen. replied. 

Griffin aud^ Ryves, JJ. — -On the 17th of November, 1905, the 

defendant Janak Singh cold certain zamindari property to' the plaintiffs, 
who were then minors. On a suit by third parties the plaintiffs were 
dispossessed. The plaintiffs, having been unable to obtain a refund of the 
purchase money from the defendant, brought this suit for its recovery and 
also for the costs incurred in the litigation with the third parties. In 
defence it was pleaded inter alia, that the contract was null and void, the 
plaintiffs having been minors at the date of the execution of the sale deed. 
The first court decreed the suit in part, namely, for the principal of the 
Sale consideration Hs. 800 ; Rs. 119 in respect of the costs in the former 
litigation, and Rs. 260 as intere'^t on the purchase money at 8 annas per 
cent, per mensem. The defendant appealed, eight grounds being taken in 
the memorandum of appeal. The lower appellate court disposed of the 
appeal on one ground only. In the opinion of that court the case was 
concluded by the decision of their Lordships of the Privy Council in Mir 
Sarwarjan v. Fakhrudlin Mahomed ChowdhuriiX). We think it desirable 
to set out exactly what was decided by their Lordships in that case, inas- 
much as the report of the case, as it appears in the Allahabad Law Journal, 
is not quite correct (2). Their Lordships state: — “ Without some authority 
their Lordships are unable to accept the view of the learned Judges of the 
Division Bench that there is no difference between the position and 
powers of a manager and those of a guardian. They are, however, of 
opinion that it is not within the competence of a manager of a minor's 
estate or within the competence of guardian of a minor to bind the minor 
or of the minor’s eetafce by a contract for the purchase of immovable pro- 
perty, and they are further of opinion that as the minor in the present case 
was not bound by the contract there was no mutuality, and that the minor, 
who has now reached bis majoritv, cannot obtain specific performance of 
the contract ” Tne lower appellate conrt dismissed the plaintiffs’ suit. The 
[373] plaintiffs come here in second appeal. Various grounds have been 
pressed before us. It apoears to us that the decision of the Privy Council 
referred to above, and the decision in Mohori v Dh'irmodae Ghofte (3) 

do not support the decision arrived by the court below. Tn the latter 
case it was decided that a money-lender, who had advanced money to a 
minor on the security of a mortgage, could not enforce the mortgage 
against the minor, and their Lordships hold that justice did not require an 
order for the return of the money advanced to him with full knowledge of 
his infancy. We must draw a distinction between the facts which were 
before their Lordships in Mir Sar narjan v. Fakhrnddin Mahomed Chow- 
dhuri (1) and the facts of tho present case. In the case before their Lord- 
ships, they had to deal with an agreement to sell. Hero we have before 
us a contract which has been executed. The sale has actually taken place 
The plaintiffs have paid tho consideration money. They obtained possession 
of the property, but were subsequently dispossessed. It cannot be said 
that in the altered state of affairs which has arisen since the deed of sale 
the plaintiffs have not acquir<^d a good cause of action for reoovery of the 
purchase money- So far as the case has been argued before us, we are 
unable to see anv reason why the plaintiffs should be debarred from re- 
covering from the defendant the purchase money which the latter received 

(1) a9ni Tj. n 39 T. a. 1 : 9 A. T,. J. A. Ti. J. No. 19 of 1911_Ea). 

1; ^ ^ 89 Cal. 539. 

(2) But ef. errata slip attaobed to 
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from them as oonsideration for the property to which, it has been found, 
he had no title. It would, it appears to us, be highly inequitable to allow 
the defendant to retain the plaintiffs* money in his possession, and to hoW 
that the plaintiffs could not recover from the defendant simply because 
they happened to be minors at tbe date of the sale. It is Q^iito possible 
that tbe transaction might have been of such a nature that the defendant 
made himself liable under the criminal law for cheating, and it would be 
strange indeed that a vendor, who might have been held ga'lty of an 
offence of cheating, should not be held liable to refund to the plaintiffs the 
money out of which they have been defrauded. The court below decided 
tbe case on a preliminary point, and, as we are unable to agree with t 0 
decision, we allow this appeal, set aside tbe decree of the lower 
court and remand the case to that court with directions to readmit tihe 
[374] appeal to its original number in the register and dispose of it accord- 
ing to law. Costs of this appeal will be costs in the cause. 

AppM^l dccYted and odusd r&mand^* 


35 A. 374 (=20 I. C. 1006=11 A. L. J. 432=14 Or. L. J. 326.) 

REVISION AL CRIMINAL. 

Before Mr. Justice Byves. 

Emperor v. Azmat Shah Khan and .others.* 

[13th April. 1913] 

late Court to pa^s orders regarding property tn respect of whtch an ffcnee 

committed. 

Held that seotion 520 of the Coae of Criminal Prooedare gives to an 

Court tbe same power as the court which originaHy tried a 

under section 517 of the Code Balorain Gogas v. Chtnlaram Kohta (D followed. 

In rc Devidin Durgaprasad (2) distinguished. 

In this case two persons named Azmat Shah and Krishnanand were 
given lioonoes to manufacture katha (catechu) in a village and both oi 
them put down pits for that purpose. There was a '^i^pulie 
two as resards the katha manufaebured and Azmat Shah foroibly tooK po 
session oE it trom Krishnanand and in doing so oaused wrongful restrain® 
to certain persons who wore opposed to his doing so. Azmat . 

some others were convicted hy the court of Assistant Sessions o 

Bareilly and sentenced to three years' rigorous imprisonment each. ^ 
appeal to the Court of the Sessions .Tudge the conviction was upheld na® 
the sentences passed were reduce 1. The appellate court further oraere 
that as it was nob satisfied that the whole of the katha recovered was bha® 
taken trom Krishnanand, the parties wore to he left to ostabl^h thwr claims 
to it in the Civil Court. The accused applied to the High Court m 

revWon. 

Mr. O. Bos^ Ahton, for the applioanb<5. _ ,, , a 

Tho As‘^i?^tftnt Governmonh Advocat;a (Mr. R. Affilcowtson), for 
Crown; Mr. A. fl. C nam-lton. tor the opposite party. 

RVVES, .T i—Oq bha fact- fouol in thi?i case T oannob irfierfere wi^a 

the oonvictiion.* Buts I bhink fthab bh o ^^ontence, evan as modifial by_^ 

Tofimiaal Uovi-iion No. olinn from order of H. N. Wright. SaaaiOQS 
Judge of BMoilly d^tod the lObh of FQbeu.^ry, 1919. 

(1) (1904)9 0. W. N. 649. (2) (1997) 1. D., R..22 Bom. 844. 
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learned Sessions Judge, is under the oiroumsfianoes of the ease unneoes- 
sarily severe. I aooordingly maintain the [378] oonviotion, bub reduce 
the sentenoe on Azmat Shah to one of six months' rigorous imprisonment 
and on Abdul Hakim, Najtbullah, Asghar Husain, Wahidyar Khan, and 
Abdulla to one of three months’ rigorous imprisonment each. 

Mr. Hamilton has argued that the* oonoluding words of the appell- 
ate court’s order are ultra vires. The learned Sessions Judge says: — **I 
am not satisfied that the whole of the katha (catechu^ recovered was that 
taken from Krishnanand and the parties will bo left to establish their 
claim to it in the Civil Court.” It is argued that under section 517 of the 
Criminal Procedure Code the only court that could pass orders under that 
section was the court trying the case, and reliance is placed on In re Devi' 
din Duraapramd (1). This decision, however, was passed before the pre- 
sent Code of Criminal Procedure came into force. It seems to me that 
section 520 gives an appellate court full power to pass such an order. 
The same view was taken by the Calcutta High Court in Baloram Cfoffai 
V. Chintaram Kohta (2). 

Application rejected. 


3B A. 373 (=20 I. C. 403=11 A. L. J. 486=14 Op. L. J. 421) . 

REVISIONAIi CRIMINAL. 

Before Mr. Justice Tudhall. 

Emperor v. Nanna Maij.* 

[11th April, 1913.] 

Act (Local) No. I of \Q00 (UniieU Provinces MunicipaliUea Act), eeciiofi 89 — Munici- 
pal Poard— -Power of Board to order demolition of $tructure overhanging a public 
ToaA—nomvenBfition— Offer to pav compensation not a condition precedent to order 
for demolition 

Thfl owner of a honfl© to which wad attached a balcony overhanging a publi® 
ro-'d repaired the balcony, which had become dilapidated, and made it Hervioa' 
able, bat withont obtaining the pormisdion of the Manioipal Board thereto. 

The board therenpon issued notice to the honae-owner under eeotion 88 of the 
Municipalitiea Act, 1900, to remove the balcony, and, in delanlt of compliance 
proaeonted him. 

Tfeld that the board had power, ander aeotion 88, olaaae (2) of the said Act, 
to order the removal of the balcony without asaigining any reaaon, and that it 
wad not neoeaqary for the hoard, in the case o! a notice issued under aeotion 66, 
to tender or evpreaa ita willingness to pay oompenaation in respect of the struc- 
ture the demolition of which was ordered. 

[Ref, 73 I. O. 818=4 Tjah. 168 ] 

The facts of this case were as follows : — 

One Nanna Mai was the owner of a house in the town of Hatbras. 
There was a balcony attached to this house overhanging a [376] public 
road. It fell into disrepair and the applicant reconstructed it and made it 
serviceable. He also had a privy in this house, the upper portion of the 
screening wall of which fell down. He accordingly rebuilt this wall so 
as to screen the privy from the public gaze. He acted, in both instances, 
without anv sanction from the Municipal Board. On the 22nd of July, 
1911, the Board issued a notice to the applicant, as the heading of the 

•Oriminal Revision No. 804 of 1912 from an order of Muhammad ^ Nur.ni.Hasan 
Khan, Magistrate, first olaes, of Aligarh dated the 11th of Jane, 1913. 

(1) (lfe97) 1. I,. U. 2? Bom. 844. (2) (1904) 9 0. W. N. 649. 
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noWoa shows, under seofcion 91. clause (1). and seobion 88 of tiha Mamot- 
palitias Aoti. and ordered him to remove both the privy and the verandah. 
Ha did not comply with the order, and was prosecuted and convicted of 
^ offence under section 147 of the Municipalities Act, and has been fined 
Bs 20 In the meantime he also brought a civil suit for a aeolatation 

that the notice issued bv the Municipal Board was «»»•« 

was not bound by it. The suit partly succeeded 

far as the notice under section 91 is oonoerned. which relates to the privy, 
the suit was decreed. In so far as the balcony was concerned, the suit 

Against his conviction and sentence Nanna Mai applied in revision 
bo tho Higb, Courfc. 

Babu Piari Lai Bamrji, tor bhe appollanb. v , 

The Assisbanb Government Ailvooata (Mr. B. Malcornsonh for the 

Crown. 

T0DBALL. J; -The facts out of which this revision has “ 

follows The applicant is the owner of a house in the town of Hathras 
There was a balcLy attached to this “ Pnbhc road. H 

fall into disrepair and the applicant reconstructed it and “»3e it serv>oe^ 
able He also had a privy in this house, the upper portion of the screen 
S walYof which fell down. He accordingly rebuilt this wall so as to 

screen the privy from the public gaz^ Ha 'of “july’ ffill 

out anv saotion from the Municipal Board. On the 22nd of July, laii. 

?be Board issued a notice to the applicant, as the heading of Ohc not oa 

stws undfr section 91. clause (1). and section 88 of the 

Act and ordered him to remove both the privy and the h^oov^ offence 

rr siri-irout' Siissrs lYa 

E! .”“S s 

Soura U„e b..o to««a eailly Ol .n olaao. ««a.. U7 «l 

T.km, tort tte •>» «“ P"’*' n°adi 

1 rnnld nob aoplv to bhe facts of bhe present ease. Under 

any privy which the Boarc nau .action 91 has really no 

rpptarol%o wrongly been applied by the 

As f e balcony sectio^^S d is^tbe^ ^“..rfbe B^oai^d'' tock 

Board issued the nckioa. It mu t issued under 

oU"'!” .!»* •.•«>•» f “ ..7 
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projeoting into or enoroaohing on any street. Clause (2) then goes on to 
eay that the Board may, by notice, require the owner or occupier of any 
building to remove or alter any projection or stiuoture. To this clause there 
was a proviso that in the case of any such projection which was lawfully 
in esistenoe at the commencement of the Act, the Board shall make 
reasonable compensation for any damage caused by the removal. There is 
nothing in tbu section limiting the right of the Board to issue the notice con- 
tomplated in clause (2) to cases in which the structure is dangerous to the 
public or insanitary or to cases of a similar nature. Apparently the Board 
has unlimited power, without assigning any reason, to issue the notice 
contemplated in clause (2). The proviso merely lays down that in certain 
cases the Board shall compensate the owner of the structure. [378j It is 
urged on behalf of the applicant that the Board should, in its notice, 
either tender compensation or at least express its willingness to pay com- 
pensation. It seems to me impossible to hold that the Board must do 
this. It is only in cases of projections lawfully in existence at the corn* 
mencoment of the Act that the Board is bound to pay compensation. 
It might bo, in a special case, that the Board denied that the structure 
was one such as to entitle the owner to the compensation mentioned in 
the proviso. It vvouid be absurd to hold that the Board in such a case 
could nob order the removal of a structure until the question of compen- 
sation had been settled. In the circumstances of the present case it was 
the duty of the present applicant bo comply with the order of the Board, 
at the same time putting forward his claim for compensation. If the 
Board wrongly refused to pay wbab was due to him it would have been 
open to him to recover the amount in a legal manner. Under the notice 
issued, therefore, in so far as the balcony was concerned, the present 
applicant was wrong in not complying with the order. Se has, therefore, 
been guilty of an offence under section 147 of the Act, and the conviction 
was according to law. The appiicatioDi therefore, fails and is rejected. 

Application rejected. 


3o A. 378 (=^20 I. C. 258=11 A. L. J. 477.) 

APPELLATE CIVIL. 

Dejore Mr. Justice Ryves and Mr. Justice Lyle. 

iAbdvIj Ahad and oxhers {Plaintiffs) v. Marx’Ab Bibi and others 

{De/ejidanis.)* 

[14th, April, 1913.] 

Act No. JX of 1908 {/udfrfn Liwttoiion Act,) secticn 20— Liwiiiaiion — Interett-~‘Pay- 
ntciU of %ioit of tixUnU due — for Joreciosure, 

The word interest” in section 20 of the limitation Act means interest or 
any v^rt of the interest due. irciiiu v. Balki (1) and Anwar Husain v. Latmir 
Khan (2) distinguished. 

This was a suit for foreclosure of a mortgage, dated the 4tb of Decem- 
ber, 1874. The mortgagee was in possession and received periodically pro- 
6bs in part satisfaction of the interest agreed upon in the deed. The Court 
of 6rst instance held that these payments [3793 extended the period of 

'Second 1^*^^ of 1912 from a decree of Sti Lai, District Judge of 

Gbazqur, dated the bCib of April, 1912, reversing a decree of Kashi Rath, Mansif of 
Saidpur, dated the lOth of February, 1912. 

(1) il896) I. L. R. 18 All. 295. (2) (1903) I. L. B. 36 AU. 167. 
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limitafaioDi applying the second paragraph of seobioa 20 of the Indian 
liimibabion Act), 1908. On appeal the Disbriob Judge oacne to the 
ooDOlusion that the word “ interest " in section 20 meant the whole of 
the interest due on a debt, and that, therefore, as only part of the interest 
was paid on any particular date, section 20 could not be prayed in aid. 
The suit was accordingly dismissed as barred by limitation. The plaintiffs 

appealed to the High Court. 

Maulvi MuhamiJiad Ruhmat-ullaht for the appellants. 

Maulvi Muhammad Ishaq, for the respondents. 

Ryves and Lyle, JJ: — The only point in this case is as to whether 
the suit is barred by limitation. The suit is one for foreclosure of a mort- 
gage, dated the 4th of December, 1874. The mortgagee, was in possession 
and received periodically profits in part satisfaction of the interest agreed 
upon in the deed. The first court held that these payments extended the 
period of limitation, applying the second paragraph of section 20 of 
the Indian Limitation Act. On appeal, the learned District Judge came 
to the conclusion that the word “ interest ** in section 20 means the 
whole of the interest due on a debt and that, therefore, as only part of 
the interest was paid on any particular date, held that section 20 had no 
application, and dismissed the suit as barred by limitation. In our 
opinion “ interest *’ in that section means the interest or any part of 
interest duOi and W6 agree V7itb the tirst court that the suit is not barred 
by limitation. The rulings to which we have been referred [Kailu v. 
Halki (l) Anwat Husain v. Lalmir Khan f2JJ are oases of redemp- 
tion of a mortgage. The latter case expressly distinguishes a suit for 
redemption from a suit brought by a mortgagee to enforce his remedy. 
We, therefore, allow the appeal, and, setting aside the deoree of the lower 
appellate court, remand the appeal to that court with directions to readmit 
it on its original number in the register and dispose of the remaining 
issues according to law. The costs of this appeal will bo costs in the cause. 

Appeal decreed and cause remanded. 


35 A. 3S0(— 19 J. c. 645 =11 A.L. J. 463j. 

[380] APFEIiliATH CIVIL. 

Bejoie Mr, Justice liyves and Mr. Justice Lyle. 

« * 

Achhaibar Singh, and otberb { Plaintiffs ) v .. Ram Sarup Sahu. 

And others {Defendants),* 

[16th April, 1913.] 

Hindu Latc^Joini Hindu Jamtly—^^ctulicn cj dccree—Howcr oj managing memher 
to £9iter up salisJuUiofi oj dtcrte on bthaij oJ the Jamtiy. 

Held that tbe maoaging member of a joint Hindu family can exaoute 
on behalf of the family, and can receive payment and give good receipts on behali 
of the family, which Will be binding on the family. Huninati Kunwar 

(3) followed. Ganga Vayal v. Afatii itam U) distinguiahed. 

[Ref. 80 1. C. 12; 79 I. Q. 296-3 

• Second Appeal No. 1111 of 1912 from a decree of F. D Simpson, District 
Judge of Gorakhpur, dated the l7tb of June, 1912, leversiLg a decree of Kesri Natain 
Oband, Munaif of Bansgaon, dated the 30bb of April 19X2. 

11) (1696J 1. D. R. 18 All., 296. (8j (1912) I. L. R. 84 All. 5i9. 

(2) (1903) 1. D. R. 26 All. 167. (4) (1909) I, Li. R. 31 All. 166. 
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The faofas oC bhis case were as follows : — 

On the 9bh of Oobober, 1890, Bisheshar Sahu. father of defendants 
Nos. 1, 2 and 3, gob a decree against one Bhawani Din for sale of certain 
share in certain properties, Bhawani Dm (after the decree had been 
passed) sold the property bo the plaintiffs and left Rs. 770, the amount 
due on the above decree, in the plaintiffs' hands for payment ho the decree- 
holder. 

Bisheshar died in 1892, leaving three sons Ram Sarup. Beni Madho 
and Ohunni. Ram Sarup the eldest son, defendant No. 1, applied 
for execution of the decree, in 1893, and again in 1896. Both applications 
were struck off for want of prosecution, the second on the 3isb of March 
1897, on which data the decretal money was paid to Ram Sarup, and he 
applied, under section 258 of the Civil Procedure Code of 1882, and the 
full satisfaction of the decree was accordingly ceitihed. After this 
13 ears passed, and then Beni Madho and Chunni, brothers of Ram 
Sarup, defendants 2 and 3, applied to execute the same decree by sale of 
the property. They did not make the plaintiffs parties to these execution 
proceedings, but brought on the record Somai Ahir, defendant No. A, as 
representative of Bhawani Dm, judgment-debtor. Somai Ahir made an 
objection that the application was time-barred and that the decree had 
been satisfied. The plaintiff's also put in an application to the same effeco, 
but it was rejected. Somai Abir’s objection was also dismissed, without 
the court going into the question as to whether the decree bad been 
satisfied, and the property was ordered to be sold. 

[381] The plaintiffs then brought the present suit for a declaration 
that the property could not be sold in execution of the decree. The Mun- 
siff held : — 

(1) that the defendants 1, 2 and 3 formed a joint Hindu family and 
Ram Sarup defendant No. 1 was the manager ; 

(2) that the entire joint family was as much benefited by the realiza- 
tion of the decretal amount as defendant No. 1 ; 

(3) that it was neither proved nor alleged that defendant No, 1 misap- 
propriated the sum ; 

(4) that there had bean collusion between the decree-holders and the 
judgment-debtor; 

(5) that defendants 2 and 3 were 33 and 25 years of age respectively. 
The application for execution made' in 1910, was made three years after 
their attaining majority. 

He accordingly decreed the suit. 

On appeal, the District Judge observed :— ** There is no question of 
fact bub there are several difficult points of law,” and he found as follows — 

(1) that the payment to Ram Sarup did not discharge the decree * 

(2) that section 47 of the Civil Procedure Code barred the suit* ’ 

(3) that the decision of the question of limitation was barred’ by the 
principle of judicata ; 

(4) that the decision of the Munsif, dated the 30bh of May, 1911 

was binding on the plaintiffs. ' ' 

He therefore reversed the Munsit’s decision and dismissed the suit. 
The plaintiffs appealed to the High Court. 

Munshi hwar ISaran, on behalf of the plaintiffs appellants, submitted 
that the position of the manager of a joint Hindu family was peculiar 
and he enjoyed extensive rights. He represented the entire family in 
transactions with the outside world. He could make and receive payments 
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on behalf of the whole family. He relied on the Full Beuou case of Hori 
Ldl V. Munman Kunwar (l). He contended that section A7 of the Code 
of Civil Procedure did not bar the suit as the decree had been fully satis- 
fied. He referred to Ear Prasad v. Skeo Bam (2). He further submitted 
[382] that, according to section 47, the court had full didcretion to treat 
the plaint as an application in execution. As regards the questions of 
limitation and res Judicatai he contended that no order passed in any 
proceedings to which the plaintiffs were no parties, against the original 
judgment-debtor, would be binding on his clients, as the original judg- 
ment-debtor's interest in the matter completely ceased tafter the sale to 
the plaintiffs and the latter oould not be said to be the representatives of 
the former. 

Babu jSara^ Chandra Chaudhrit (for Dr. fiattsh. Chand^ra Banerji) 
for the respondents, contended that the District Judge bad not distinctly 
found that Ram Sarup was the manager of the family. He pressed for a 
finding on the point. If Ram Sarup was not the manager, he oould not 
give a valid discharge without the concurrence of his other brothers. He 
submitted that the discretion mentioned in section 47 of the Civil Proce- 
dure Code oould only be exercised in favour of a decree-holder who institut- 
ed the suit. He further submitted that all orders passed against the 
original judgment-debtors were binding on the appellants as they purchas- 
ed the property alter the decree. He referred to section 52 of the Trans- 
fer of Property Act. He also relied on Ganga Dayal Mani Ham 
and Bhagwanta v. Sukki (4). 

Munshi Iswar Saran was heard in reply. 

Ryves and Lyle JJ.*. — Bisheshar Sahu, father of defendants Nos. 1 
to 3 obtained a decree for sale on a mortgage of certain property on the 
9th of October, 1890. Bhawani Dm, bheimorbgagor, judgment-debtor, 
after the decree, sold his equity of redemption to the plaintiff and left 
Bs. 770 with iiitu out of the consideration money to pay off the mortgage 
decree. Bisheshar Sahu died, leaving three sous, namely, Ram Sarup, 
Beni Madho and Cbunni. Rum Sarup was an adult and the two younger 
brothers were minors. After two infruotuous applications to execute the 
decree, the plaintiff paid off the amount of the mortgage to Ram Sarup, 
and Ram Sarup applied, under section 258 of the old Civil Procedure Code, 
to have the satisfaction of the decree certified by the court, and this was 
done on the 3ist of March, 1897. 

Thirteen years afterwards Beni Madho and Ohuuni applied to execute 
the same decree by sale of the property. The plaintiff, [383] who alone 
had any interest in the property, was not made a party to those prooeed- 
ings. 

One Somai Abir was brought on the record as a legal representative 
of Bhawani Din, the mortgagor judgment-debtor. The court executing 
the deOi'ee found that Beni Madho and Chunni had made their application 
within three years of attaining majority, and ordered the property 
sold, and sent the papers to the Collector for compliance. When the 
sale notification was issued, the plaintiff first became aware of what had 
been done. He applied to the Collector, objecting to the sale on the 
ground that the decree had been already executed ; his application, how- 
ever, was dismissed, on the ground that he was no party to the decree. 
Hence this suit. 

(1) (1912) I. Ii. R. 31 All. 619 (3) (1909) I. D. U- 31 All. 156. 

(1) (1898) I. L. B. 20 All. 506. (4) (1899) I. Ij. B. 22 All. 33 (46). 
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The Munsif found (1) fcbab the three brothers, Bam Sarnp, Beni 
Madho and Chunni, formed a joint Hindu family and that Ram Sarup was 
the manager, (2) that the joint family was benefited by the payment of 
the mortgage money, (3) that it was neither alleged nor proved that Ram 
Sarup had misappropriated the money. He also held that Ram Sarup, as 
manager of the family, was legally entitled to acoept payment and enter 85 A. 380=19 
satisfaction of the decree, and that his act bound the joint family. He l*0.645=li 
decreed the suit. 

On appeal before the learned District Judge no question of fact was 
raised. Various legal pleas were taken, only one of which, however, is 
now in question in this appeal, and that is, whether the managing member 
of a joint Hindu family can have satisfaction of a decree recorded, so as 
to bind the other members of the joint family. The learned Judge says 
' I accept the finding of the lower court that Ram Sarup and defendants 
Nos. 2 and 3 were members of a joint Hindu family. The lower court 
has found that the head of Hindu family can enter satisfaction of a decree 
against himself and other members of the family. I am unable to agree,** 

This decision of the learned District Judge was given on the 17th of June, 

1912, i.e., before the judgment of the Full Bench in Bori Lai v. Munman 
Kuntoar {!) had been published. 

It seems to us that that decision concludes the question and is full 
authority for bolding that the managing member of a joint [384] Hindu 
family can execute decrees, on behalf of the family, and can receive pay- 
ment and give good receipts, on behalf of the family, which are binding 
on the family. It is argued before us that the three brothers were joint 
decree-holders and that satisfaction entered by one could nob bind the 
others, and reliance was placed on the case of Oanga Dayal v. Manx 
Ram(l). That ca«e was decided before the.Fuil Bench case, and in any event 
is distinguishable from the present case, because it is stated on page 160 
of the report : — “ It is further argued in the present case that plaintiff 
No. 1 must be deemed to be the managing member of the family, who 
would have a ri^ht to give a discharge. The powers of the manager of a 
Hindu family are undoubtedly very extensive, but there is nothing in the 
present ca^o to show that the plaintiff No. 1 ever acted as the manager.” 

It is conceded by the learned vakil for the respondent, that if in our 
opinion the lower oonrt has come to a definite finding that Ram Sarup was 
the managing member of the family then the reasons given by the learned 
District Judge for dismissing the suit could nob he supported, and this is 
obviously so, for if Ram Sarup was the mg,nagor of tbo family and as 
such received payment in full of the decree held by the joint family, and 
bad satisfaction of the decree certified by the court executing it, then the 
decree was completely discharged and could not possibly be executed 
again. We have no hesitation in holding that the District Judge concurred 
with the Munsif and did find that Ram Sarup was the manager of the 
joint family of which be and his two brothers were the members. 

In the court of the Munsif, Beni Madho and Chunni bad denied that 
Ram Sarup was the manager of the family. They alleged that he had 
separated from them. On the evidence before him the learned Munsif 
cfime to a very distinct finding, as mentioned in the beginniog of our 
judgment. In the grounds of appeal before the District Judge, no specific 
objection was taken to this finding, and the Judge himself states that no 
question of fact was raised before him, and he accepted the findings of 

(1) (1912) I. L. B. 81 All. 519. (2) (1908) I. U B. 81 All. 156^ 
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the lower court. This must include the finding as to the status of Bam 
Sarup, because the whole of- his argument presupposes that Ram Sarup 
was the manager and acted as such. 

;i 7 : 73 ?[ 385 ] We, therefore, allow the appeal, and, setting aside the decree 
of tthe Distriob''Judge with costs, restore that of the Munsif. 

Appeal allowed. 


35 A. 38B (—70 I. 0. 42i=ll A. L. J. 527). 

APPELLATE CIVIL. 

Before Sir Henry Richardst Knight, Okie/ Justioe, and Mr. Jnstioe TudbalL 

Khettar Chandra Basu MaTiIiIK (Defendant) v. Nabin Kadi Devi 

{Plaintiff) Goshatn Bampuri (Defendant).* 

[22nd April, 1913.] 

Pre-emption — Sithject mniter of suit re-sold nt advanced price— Second taU subject to 
right of pre-emption in respect of the first. 

A house in the city of 'Ban»e<; aubjeofe to a ouabomaty right o! pre-etnption 
waa sold for Rg. 1,156. The veuflee teaoia it ahortly affc 6 r^»atdg to the defeadant 
for Rg. 4,000. mid on auib brought to pre-empt the property at the original 
price of Rfl. 1,150. that the second gala wag eahiect to the right of pre-emptioQ 
and the pre emptor wag only bound to, pre-empt the fireb gale, making anb- 
gequent vendee a party to the auit eo aa to bind him by the ptoo 0 edinga.-/vamffl- 
Praaad v. Afphan Bhagat (1) referred to. 

CRef. 79 T. a. 1053=21 A. Tj. J. 817.] 

This was a suit for possession by right) of pre-empbion of a house in 
bhe oiby of Benares. The sale soughb bo be pre-empbed was for Rs. 1,150. 
The purchaser (defendant No. 2^ sold the same property subsequently for 
Rs. 4,000 to defendant No. 3. The plaintiff offered to pay only ; 

The court of first instance decreed the claim. On appeal the Disbno 
Judge confirmed the decree. The defendant appealed. 

Munshi Pnrshottam Das Tandan, for the appellant. 

Bahu Sital Prasad Ghosh, for the respondents. 

Richards, C. J. and TnDB.ATiTi. .T.— This appeal arises out of a suifi 
for pre-emption. The premises are situate in the city of Benares. A 
number of issues were framed in the court below; amongst others, one as 
bo whether the custom prevailed in the particular miihalla where the 
promises were situate. Another iscne was whether the demands were mane 
in accordance with the Muhammadan Law. On the first question, it has 
not been shown to us that the decision of the court below was wpong. 
There was undoubtedly evidence of the existenoo of the custom and in 
conjunction with that ovideuoa the court was clearly entitled to 
consideration that pre-emption is common in a number of bhe [SooJ 
muhallas into wh'oh the oiby Benares is divided. On the whole, we sea 
no reason to differ from the view of both the courts below on this point. 

With regard to the making of the demands, this is really a question 
of fact in the present case. It is not alleged that the demands were 
in any improper form, or that the words used were not sufficient. The 
only question which has been urged here is whether or not the plarntm 

• S©o:>nd Apno^l No. 853 of 1912, from a dootee of <1 A. PatergoD, DigtrTot ^^ge 
of Boa^te^ d \to<l tbo lObh o! Maroh. 1912. oonfirming a deoreo of'Srigh Ohanata Baaa* 
Saboedioatg Jalgo of Bonaceg, dafcod tho ISbh of July, 1911. i 

(llMOOO) I. ti. R. 32 All. 46. 
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made lihe demana immediately after hearing of the sale. This is a pare 

qaestion of fact and is oonoluded by the finding of the courts below. 

The last question which has been argued in the present appeal is the 
qaestion of price. It appears that the property was first sold in September 
1908. At that time registration had to be obtained compulsorily and the 
court below found that the vendee did not obtain actual possession until 
a period which rendered the present suit not barred by limitation. Bat it 
appears that after the last vendee had obtained possession and out down a 
peepul tree, the property was resold to the present appellant at about four 
times the original price. The court of first instance threw some doubt 
upon the hotia fides of this sale, but the lower appellate court oonsidered 
this question immaterial and dealt with the case upon the assumption 
that the sale was bona fide. In our opinion, the second sale must be taken 
to have been made subject to the right of pre-emption and the plaintiff 
was only bound to pre-empt the first sale, making, of course, the sub- 
sequent vendee a party to the suit so as to bind him by the proceedings 
This was the view taken by a Bench of this Court in Kamta Prasad y 
M ohan Bhagat (1). 

The result is that the appeal fails on all points and is dismissed with 
costs. 

— Appeal dismissed. 


8B A. 887 (=al9 I. 0. 881=11 A. L. J. 684). 

[387] APPEIiLATB CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Ityves. 


Banks Lal and another {Defendants) v. Shanti Prasad and others 

{Plaintiffs) AND Birj Lad and others {Defendants),* 

[25th April, 1913.] 

Act No. IV of 1898 (Partition Act^, sections 1, 2 and Z—PaHition—Morigagee rights in 

owners of Jess than a moistv— 

Act (Local) No. Ill of 1901 {,Vyvted Provinces Land Revenue Act), section 107, 

MortgaRea m«ely in a revenue-p'iying mahal do not fall within the 

purview of the United Provinoee Land Revenue Aot, 1901, for the purpoioa of 
partition . oonsequently the provigione of the P>*rtition Aot, 1898, apply^^to the 
partition amongst co-owners of eaoh rights. But an order for sale of the mort- 
gagee rights under section 2 of the Partition Aot will not be valid unless based 

upwards® interested to the extent of one Ziety or 


The facts of this case were as follows : — 

In a suit for partition a preliminary decree was passed, and for the 
purpose of preparing a final deoee ftho court appointed a commissioner and a 
receiver. Amongst the properties the subject of the partition were the mort- 
gagee rights m one half of a village called Sundhawra. One of the defen- 
dantsm the partition suit applied to the court apparently under section 

2 of the Partition Aot, 1893, praying that the mortgagee rights might be 

sold by auction to the highest bidder among the parties. The interest of 
^0 applicant however, amounted to only one-quarter of the said rights 
The application was opposed by other parties to the partition proceedings* 
but after calling for a report from the receiver, the court passed an order 
directing the sale of the mortgagee rights to the highest bidder amongst the 


• First Appeal No. 84 2 of 1912 from s deote* of Firthvi Nath 
of Bareilly, dated the I6tb of May, 1911. 


Babordinate 


Judge 


(1) (1909) I.L. R. 82 All. 45. 
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00 -sharers. Against) this order the two opposing defendants appealed to 
the High Court. 

Munushi Haribans Sahai, for the appellants. 

Mr. M. L. Agarwala, for the respondents. 

BanerJI and ■RYVES, JJ : — Banwari Lai, Parsotam Das and Bamrioh 
Pal brought a suit for partition of their shares in oertain joint property. A 
preliminary deoree was passed in that suit, and for the purpose of preparing 
a final deoree the court appointed a commissioner and receiver. Among 
the properties ordered to be partitioned are mortgagee rights in one half of 
the village Sundhawra. On the 15th of May, 1912, Shanti Prasad, who 
was one of the defendants, and the extent of whose share, as also the share 
of his minor brother Earn Kunwar, is one quarter, applied to L888J the 
court, apparently under Act IV of 1893, praying that the motgagee rights 
be sold by auction to the highest bidder among the parties. This appli- 
cation was opposed by Banke Lai and Batan Lai. On reference by the 
court to the receiver and on obtaining a report from him. the court made 
an order directing the sale of the mortgagee rights to the highest bidder 
among the co-sharers. The present appeal has been 
this order and it is contended that the partition Act (No. IV of 1893) does 
not apply to a case like this, inasmuch as the property in question is pro- 
perty paying revenue to Government. Clausa (4) of section 1 of the Act 
is referred to in support of this contention. That clause provides 
that nothing contained in the Act shall be deemed to affect any 
local law providing for the partition of immovable property paying 
revenue to Government. Partition of immovable property paying reve- 
nue to Government in these provinces is b® ®®®°*®“ 
provisions of the Land Kevenue Act, No. HI of 1901. J^°3er that 
Act. separate mabals cannot be formed of mortgagee rights as between the 
holders of a mortgage. The partition contemplated by that Act is a part^ 
tion of zamindari rights, and if partition is sougut of zamindari eights m 
respect of property which is under a mortgage, as against other co-sharers 
of the zamindari rights, the application for partition should, as '^®9««®® 
section 107 of the Act, be made by the mortgagor and the mortgagee 

joiatily. In our opinion that! Aofc has 
this, Unaer Act IV of 1893, att bhe 
rested individually or oolleobively to 
upward?;, the Court may direct a sale ut uutj 
partitioned and distribution of the proceeds, and whore such an order 
is made, any of the parties other than the applicant may apply for leave 
to buy at a valuation the share or shares of the party or parties ask ng 
for sale. In the present case Shanti Prasad and his brother wh® ®PPl*®^ 
for sale of the mortgagee rights were share-holders only of 0 ®®^*°®"“ 
not of a moiety. Therefore they alone could not ask the court to sell *ne 
mortgagee rights. Other share-holders may have expressed their 
consent^ to the sale of the mortgagee rights. But they made no 
requesb to the court in that behalf. Therefore, it seems to us. that 
the court was not competent to take aotion under section 2 of the Act. 
If aotion has been taken under that section, and the court had decided 

[389] that the property ought to be sold, the share-holders other than 

the applicant could under seotion 3. have applied for a 
court in that ease should have ordered a valuation to be made. Neither 01 
these proceedings appears to have been taken. There being no “PP'!°”’°“ 
eibUer undar saobion 2 or under seobion 3, bha oourb was nob oompafienD co 


no applioabion bo a case lika 
raquasb of share-holders inbe- 
the exbenb of one moieby or 
of the properby ordered bo be 
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mak6 the order passed by it. We must, therefore, set aside its order of 
the I6bh of May, 1912. It will be open to the parties or such of them as 
may ohoose to do so, to ask the court to take action under section 2, and 
in that case, it will be open to other share-holders to apply under section 3, 
and if such applications be made, it will be the duty of the court to 
proceed under the provisions of sections 2 and 3. The order complained of 
'is an illegal order. We accordingly allow the appeal, and set aside that 
order. Under the oiroumstances wo direct the parties to pay their own 
costs in both courts. 

Appeal allowed. 


1913 
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35 A. 389 (sl9 1. 0. 664=11 A. L. J. 633). 

APPELLATE CIVIL. 

Bejore Mr, Justice Banerji and Mr. Justice Ryves, 

Todab Mal abd othehs (Judgment-Dehtors) v. Phola Kunwar 

{Decree-Molder),* 

[29th April, 1913.] 

Act No. IX of 190S {Indian Limitation Act), schedule I, article 12^^Execution oj 

decree — Limtiatton^Sicp »»» aid o/ execulton^Applicalion /or transfer of decree— ~ 

Civil Procedure Code (188-1), section, 9^3. 

Held, that an applicatiioa mado to the ooutt passing a decree to transfer it 
for ezeoutiOQ to anotbec court is an application to take a step in aid ot execution 
wiihin the meaning ot article 182 of tbe bist Bohedule to the Indian Limitation 
Act, 1908. Chanara (Jossamt v. Uurroo Brosunno Qhose (1) followed. 

The facts of this case were as follows : — 

A preliminary decree for sale was passed on the 1st of September 
1897, and it was made absolute on the 17th of November, 1900. The last 
application for execution, aamitbedly within time, was made on the 11th 
of May, 1906. On the 5bh ot September, 1908, the decree-holder applied 
bo tbe court at Eareilly, which had passed the decree, to transfer it for 
execution to the court at bbah]ahanpur. This application was made under 
section 223 ol the Code ot Civil Procedure, 1882. The oertidoate asked 
for was granted, and thereupon an application for execution was made in 
the court at Shahjahanpur on the 8th oL February, 1910. 

[390] The judgment-debtors* took objection that execution of the 
decree was time-barred. This objection was disallowed by the executing 
ooart, and the judgment-debtors thereupon appealed to the High Court. 

Munshi Qobtnd Frasadt for the appellant. 

Babu Prasad Ghosh and Babu Benode Bihari, for the respon- 
dents. 

Banerji and BIi^ves JJ. : — This appeal arises out of an appHoabion 
for the execution of a decree, and the question to be determined is whether 
the application is time-baired. A preliminary deoree for sale was passed 
on the 1st of September, 1897. and it was made absolute on the 17th of 
November, 1900. The last application for execution, admittedly within 
time, was made on the llth ot May, 1906. On the 5th of September, 1908, 
tbe decree-holder applied to the court at Bareilly, wbioh bad passed tbe 
decree, to tiansler it for execution to the court at Shahjahanpur. This 
application was made under section ^^23 of the Code of Civil Procedure, 
1882. The certihcate asked lor was granted, and thereupon an application 

* Eixst Appeal No. 43 of 1913, from a decree of Gokul Fcasad, Bubordioate Judge 
of Sbabjahaupur, dated tbe 12bb ot September, 1912. 

(1) (1895) 1. L. B. 22 Cal. 875. 
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for execution was made in the oourb at Shahjahaapur on the 8bh of 
February, 1910. It is this applioation which the appellants contend is 
time-barred. The court below has held against the appellants, and in oar 
judgment its decision is right. The present applioation for execution 
would be witbin time if the applioation of the 5th of September, 1908, 
was one to take a step in aid of execution, within the meaning of arbiola . 
182, schedule 1 of the Limitation Act. No applioation for execution could 
be made in a district outside the jurisdiction of the oonrt which passed the 
decree unless that court made an order transferring the decree for execu- 
tion. An applioation for transfer of the decree is, therefore, an essential 
and necessary step preliminary to the making of an applioation for execu- 
tion in a court which is not the court which passed the decree. Such an 
applioation is clearly an applioation to take a step in aid of execution. 
This was so held by the Calcutta High Court in Chundra Nath Qossami v. 
Ourroo Prosunno Qhose (l), and we agree with that ruling. We dismiss 
the appeal with costs. 

Appeal dismissed. 


85 A. 801 (=20 1. C. 73=17 C. W. N. 1029=25 M. L. J. 84=1018 M. W. N. 830=14» 

M. L. T. 110=18 0. L. J. 200 = 18 Bom. L. R. 853=11 A. L. J. 818=-40 I. A. 110). 

[391] PRIVY COUNCIL. 

Janki Prasad Sinuh {Defendant) v, Dwarka Prasad Singh (Plaintiff).* 

Appeal and cross appeal consolidated. 

[l5th and l6bh April and 10th June, 1913.] 

[On appeal from the Court of the Judicial Commissioner of Oudh, at 

Lucknow.] 

Act No. I of {Oudh Estates Act), sections 2.3,8,10 and 92 Summary atid regu- 
lar settlements of Oudh-^V illages settled on grantee tohoso name was entered aa 
owner m Lists 1 and 2 of those prepared under section 8— “ 2’ait4ffdar'’ — *’ EstaU 
under section 2 — Impartible projjerij/— Kabuliat executed by grantee after the time 
limit specified m section S— Suit for partHionr^dfter-acquired properties held tobs 
pariibie. there being no intentton shown to incorporate them with the impart\ble 
property. ^ 

At the (mmiDarf settlenient of Oudh an order was made on the 5th of Octo- 
ber, 1859, for the settlement of certain villages with the ancestor of the parties 
to these appeals, who, however, did not execute his habxdiat until the 18th of 
October. 1859. and so not within the time limit spaoided in section 3 of the 
Oudh Estates Act (I of 1869). namely “ between the Ist of April, 1858, and the 
lOth of October. 1859.“ At the regular settlement, shortly afterwards, the 
grantee recovered deoress for possession of other villages : and subsequently ^ 
acquired other properties by purohaso. In respect of all the settled villages bis 
name was entered in Lists 1 and 2 prepared under the statutory provisions of 
section 8 of the Act- In a suit foe partition to which the defence was that all 
the property was impartible, 

Eeld (affirming the decisions of the Courts in India) that the grantee (the 
defendant) was. on the oonstruotion of the provisions of Act I of 1869 relating 
thereto, a “ taluqdar,” and the villages so settled with him formed, within the 
meaning of the Act, an “ estate “ which was impartible and descendible to a 
single heir. 

On a question whether the delay in executing the kahuliat deprived the 
taluqa of the character ot an “estate" defined in section 2 of the Act. the Judges 
of the Judicial Commissioner’s Court diSeted in opinion. 

• Present Lord BHAyv, Lord Moulton. Sic JOHN Edge, and Mr. AMEER ALI. 

( 1 ) (1896) I. L. R. 22 0al, 876. 
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in the abseaoe of an express doolaration that noa-exeoution within the 
time speoified would be fatal to the right given to the grantee by aeotion 3, that 
no aaoh oonatruotJOQ ODUld be put on th^t aeotion; but the execution of the 
htibuluxi related baok to the date of the aettlemen?, namely the 5th of October, 
185d» 

Aa to the after-acquired properties the defendant oonbonded that ‘by the cus- 
tom of the family they became pact of the original estate and were therefore 
not Bubject to the ordiniry liindu law of inheritance. 

Held (affirming the deoiaiona of both courts below) that the evidence was in- 
auffiaient to establish that cu^itom; that no intention of the taluqdar was 
shown to incorporate the subsequently acquired properties with the taluqa, as 

[392] was necessary on the authority of the case of Parbaii Kumari Debi v 
Jagudis Ohuiidcr Dhabal (Ij: and that the plaintiff Was therefore entitled to 
a decree for his share (one half) of such properties as being partible. 

[Ref. 38 I. C. 827=40 Mad. 1016; Fol 44 Mad. 1=39 M, D. J. 520=1920 M W. N 
660=61 1. 0. 242; Ref: 80 1. 0. 339; 77 I. 0. 1041=44 M. Ij J. 603=37 0 £». J 
287—4 P. L. T. 319=18 L. W. 55i=2S 0, W. N. 93=1923 M. W. N. 460 (P. 6.)] 

Appeal (116 of 1911) and cross appeal (117 of 1911) consolidated, 
from a judgment and decree (8th September, 1909) of the Court of the 
Judicial CommiBSioner of Oudh. which affirmed with slight variation the 
decree (16th September, 1908) of the Court of the Subordinate Judge of 
Bara Banki. ^ 


1913 

APRIL 16, 16, 
JUNK 10. 

PRIVY 

COUNOID. 

35 A. 891=20 
I. C. 78=17 
C. tf. N. 1029 
=29 H. L. J. 
84=1913 H. 
W.N. 680=14 
H. L. T. 110= 
18 C. L. J. 200 
=15 Bom. L. 
R. 868=11 A. 
L. J. 818^40 
I. A. 170. 


The suit which gave rise to these appeals was instituted by Bwarka 
Prasad Singh for partition of certain properties in the possession of his 
brother the first defendant Janki Prasad Singh, claiming that such pro- 
perties constituted ancestral estate of the family partible between them. 
The defence of Janki Prasad Singh was that the “ properties in suit were 
impartible, and that no partition can be or ever has been made in this 
family in accordance with the prevailing custom " which obtained from 
ancient times. The first defendant had died and was now represented by 
Dharaband Singh his minor son. who appeared by his guardian the Deputy 
Commissioner of .Bara Banki as representing the Court of Wards. The 
second defendant Marjad Kuar (the mother of the plaintiff and of the first 

defendant) was also dead, and no question now remained as bo her inter- 
est in the properties in suit. 

The following extract from the family pedigree shows the relationship 
of the parties, and explains the history of the litigation which is stated in 

their Lordships’ judgment, together with the relevant sections of the 
Oudh Estates Act (I of 1869). 


I 

Autar SiQgh 
(died obildlosB io 1879). 


Jafiki Prasad Singh, 
defendant No. 1. 

I 

Bhaiya Dharaband Singh 
(the ward of the Court of 
Wardf*). 


SHEO DAT SINGH. 

I 


4 

1 


Thakuc Jang Bahadur Singh 
(died 8th June, 1889. leaving 
bis widow Matjad Kuar, 
defendant No. 2). 

Sitla Pranad Singh, 

(died obildlesa on 
29th Ootober, 1905). 


I 

Bisbeahar Singh. 

I 

Baldeo Singh, 
(died ohildleas). 


Dwatka Prasad 
Singh, plaintiff. 
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. [393] The main questions for deberminafeion in these appeals were 

AFBiii IS. 16. whether the properties in suit were impartible, and whether, they devolved 
June 10. on a single heir under the provisions ot the Oudh Estates Act (I of 1869). 

The history of the family showed that certain of the villages of which 

COTN^D properties in suit consisted had been settled upon Autar Singh, an 

ancestor of the parties, at the Samnciiry Settlement in 1859, and at the 

36 A. 391=20 Kegular Settlement shortly afterwards ; and that other properties had 
n TO been subsequently acquired by him. As to the properties which had been 

=25 M LJ settled, the Subordinate Judge held that they constituted an * estate 
-34=1913 M. within the meaning of section 2 of Act 1 of 1869, and were consequently 
IH. N 630=14 impartible and devolved by family custom on a single heir ; but as bo the 
^’rt* T after-acquired properties he held that they were joint and partible ; and he 

==15* Bora^L. the plaintiff a decree for partition, and delivery of possession of a 
R. 863^11 A. one-third share in them, dismissing the suit as to the settled portion o 

L. J 818=40 the properties. ^ . t ■ i 

L A. 170. From that decision both parties appealed to the Court of the Juaioiai 

Commissioner, the plaintiff asking for a half-share, as the second defend- 
ant had died. ^ 

The Appellate Court consisted of Pandit SUNDAR liAL fist Addimon 

Judicial Commissioner) and Mr. PlGdOTT (2nd Additional Judicial 
missioner), who affirmed the decree of the Subordinate Judge, except a 
they gave the plaintiff a half share instead of a one-third share in 0 
after-acquired properties. On the question whether the settled proper- 
ties did or did not form a taluqdari estate within the meaning of Ac e 
1869, the Judges differed m opinion, Pandit SUNDAR Lal holding . 

Summary Settlement of the villages m 1859 not having been oonoluaea 
before the 10th of October (certain formalities being only earned out on 
the 13th of October. 1859, thoae villages did not form part of an estate 
as doffnad m section 2 of Act I of 1869, and that the succession to e 
was consequently not governed by the provisions of that J 

PlGGOTT holding that the settlement ought to be presumed to have 00 
made on the 5th of October, 1859. when the Commissioner had made an 

order that the villages should be “ settled.” , ^ i. r 

[394] Both appeals were dismissed with costs by the ° . 

Judicial Commissioner: and both parties appealed bo His Majes y i 
Council, the defendant’s appeal being 116 of 1911 and the p am i 

117 of 1911. 


On those appeals — ^ 

Sir H. Brie Htchards, K. C., and Kemvorlhu Brown for the defondan 

contended that the villages originally aotbled at the summa^ ■c’ fa^AS 
settlements formed an estate within the meaning of the Oud s 
Act (1 of 1869), and did not lose the character of an ” estate 
Act. by reason of the execution of the kabuhat nob having been 
Autar Singh within the period mentioned in section 3, and reCerenoe wa 
made to sections 2. 3. 8 and 10 of that Act, and Sykes’ aalqudan Baw, 
pages 378, 389 and 392 with regard to the Lists of Talqudars whoso 
descended according to the custom of impartibility. That custom, it wa 
ooutended, had been established by the evidence and go^^^ned the sucoe 
Sion of all the property in dispute; Act XVU of 18 '?^ /Oudh Land 
Revenue Act), section 17, was referred to. If a custom of ? 

was shown to govern the originally settled property, as, it was 
had been done, the onus rested on those who alleged it to ahow w 
regard to the after-acquired property that it was partible, and not impa - 
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Wble like the oriflinal property. When iuoh a oustom has bean esbablsb- 
ed as to certain family land, anyone who alleges that others of the family 
lands are not impartible must prove his allegation. The authorities, it 
was submitted, showed that. Reterenee was made to Thaktir Ishri Singh 
V. Thakur Baldeo Singh (11, Jagdish Bahadur v. Shio Partab Singh (2), 
Ibrahim AH Khan v. Muhammad Aha in uUah Khan (3) and Bajendra 
Bahadur Singh v. Baghubans Knar (4). 

The Courts in India had erred in allowing the plaintiff to set up a 
new case not originally pleaded, namely, that all the properties in suit 
were not governed by the same law, and in giving him a decree for some 
of them on the tooting that they ware partible ; and by reason of the faot 
that that case was not set up in the plaint, the detendaut bad no oppor- 
unity of showing that [393] the iotenbion of tho taluqdar was that the 
lands BUbsequently acquired should form part of the originally settled 
lands, and be governed by the same custom of imparbibiliby. The plain- 
tiff it was submitted, was nob entitled to any of the property as being 
partible, but his suit should have been wholly dismissed. 

Da aruvther, K. C, and B. Dube for the plaintiff contended that the 
summary settlement in 1859 had nob been made before the 13th of Octo- 
ber 1859, when Aubar Singh signed the kabuliat, which was not within 
the time limited by section 3 of Act I of 1869 ; and tkat the provisions of 
that Act were therefore nob applicable. The property then settled was 
consequently nob an "estate” under that Act, bub was governed by the 
ordinary Hindu law of the Mitakshara, and was therefore paibible. With 
respect to the after-acquired property, the Courts in India had found that 
it was not to be treated as being governed by the oustom of impartibility 
set UP bv the defendant ; and there was no condition in the grant which 
prohibited the partition of that property. There was moreover no mten- 
tion by the taluqdar shown to incorporate the acquired property with that 
originally settled. [Lord Shaw referred a passage from the case of Par- 
hat-: Kumari D.bi v. JagdH Okunder Dhahal {5) from page 453 of I L. R. 
29 Cal. lines 32 to 36]. Both Courts be ow had concurrently held to that 
effect. Reference was made to Act. I of 1869, sections 2, 3. 8, 10, M and 
schedule I- Sykes' Taluqdari Law. pages 13, 23 and 285 Mayne s Hindu 
Law 7feh ea pace 61 para. 54 and paga 633, para. 469. Judgmenbs in 
faofjou^hti nob to be dicfeurbad unless shown bo bo substantially wrong; 

V. Howain (6); and as to proof of custom B/jaw • 

Nanaii Utput v. Sunirahni (7); also Parliamentary Papers relating bo 
Oudh Chief Commissionor’s letter of the 28bh of January, 1859. 

f^Sir H. Brie nichnrds. K. G. replied. ^ ^ ^ . 

June The judgmont of their Lordships was delivered by 

Mr. Ameer Alt. — *. j j - 

These aro two concolidabed appeals from a judgment and decree of 
the Court of the .Tudioial Commissioner of Oudh, dated the 8bh of ^ptem- 
her 1909 and ari^^a out of a suit brought by the plambiti Lo«oJ Dwarka 
Pra’pad in the Court of the Subordinate Judge of Bara Banki, for partition 
of certain properties known as talu ga Ran i mau, m which ha claimed a 

Ml T. Ti. n. 10 Ciil. 702. '807): M) (1908) 11 Oadh Casea. 256 (258. 

''■(?) nnoiu.'l* Mb MO; L. R. 2S ^ 15^1 a902) I. L. B. 29 0*1. 433; L. R. 29 

r fiwmisl 1 T, R 39 Cal 711 ; L. R' (») 11872) 14 Moo. 1. A. 401 (407). 

L ^ (7) (1874) 11 Bom. H. 0. 249 (269). 

oO A* oo. 
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share as a member oi a joint; Hindu family governed by fche Mitakshara 
Law. 

The tiwo defendanfis fio ijhis acMon were the plaintiff's elder brother 
Janki Prasad aud their mother Marjad Kuar, and as the mother, under ths 
Mitakshara Law, is entitled on the partition of ancestral property to an 
equal share with the sons for her life, the plaintiff asked for a deorae in 
respect of a third share in the entire property included in the list attached 
to the plaint. 

The defendant Janki Prasad alone contested the suit, the ground of 
his defence being that the talnqa sued for was, under the provisions of Act 
I of 1869, as also by custom governing the family, an impartible estate 
descendible to a single beir, to which the ordinary rules of the Hindu law 
of inheritance did not apply. The parties thus went to trial on two dist- 
inct issues, viz., whether the properties in suit belonged to a joint Hindu 
family and were subject to the incidents ordinarily attached to such pro- 
perties, or whether they formed in whole or in part, under Act I of 1869 
or by custom, an impartible estate. 

A short history of the family will explain the reasons on which the 
Courts in India have proceeded in arriving at their conclusions. The 
nucleus of the baluqa in dispute is said to have been formed by one Suk 
Shah. He owned nine villages, but the number increased to sixteen in 
the hands of his son and successor, Sakat Singh, who lived about the close 
of the 18th century. In 1956, whon the British first occupied the king- 
dom of Ondh, the taluqa included 21 villages, and was held by Aubar 
Singh, eighth in descent from Culal Shah, the original ancestor of the 
parties and the grand father of Suk Shah. On the outbreak of the Mutiny 
Autar is said to have disatipeared. Nor did he make his appearance 
on Lord Canning’s famous Proclamation issued in March. 1858. The 
Briticfa authorities accordingly proceeded to make a settlement of his 
conficacbod villages with third parties. Bub some time in July, 1859 Autar 
appeared before the authorities explained the reason of his non-appearance 
before, and applied for a setblemonb of his villages. They were apparently 
satisfied with W\^ explanabioo, and on the 5bh of October, 1859, an order 
was pa«ed [397] on his application, sanctioning the summary settlement 
with him of the remaining nine villages which had not been finally settled 
with others. The Kahiiliat, however, was not signed by him until the 
13bh of that month. 

In the course of the "Regular Settlement which followed shortly after, 
Autar recovered decrees for possesrion of six more villages. He was thus 
in possession of ‘^orae 15 villages when Act I of 1869 was passed into law. 
Later on he acquired hv purchase several other properties. 

Autar died in 1879 without is^ne and was succeeded in the possession 
of the properties bv' his neph(3w Jane Bahadur, the eldest son of his brother 
Bisheshur. Jang Bahadur died in 1889. leaving him surviving two sons, 
ttiz., the plaintiff and the defendant Janki Pra^^ad, the latter being tbe 
oldest. On Jang Bahadur’s death, Janki Prasad came into the possession 
of the entire property. 

The Subordinate Judge has hold that the properties which were 
settled with Autar in 1859, together with bho^o deemed bo him in the 
oour '^0 of the regular mttelement, form an ‘‘e'^tate*’ within the meaning of 
Act I of 1869 and are deccendihle to a single heir and are consequently 
impartible. But as regards the several properties Aubar Singh acquired 
by purchase subsequent to the regular settlement the Trial Judge was of 


1296 



¥.1 


CTAKSl PRASAD SINGH V. DWARKA PRASAD SINOH 8fl AU, 899 


opinion that in the absence of evidence 0 <; 6 abUshing an intention on his igfo 

part to incorporate the sub'^equent aoqai= 5 ttons with the "estate,” they must APBrtie.iS. 

be held to be governed hy the ordinary Hindu law of inheritance. He 10 . ‘ 

accordingly decreed the plaintiff’s claim in respect of a one-third share in 

what he calls the “ acquired " properties and dismissed the suit as regards noT^^ 
the rest. __ 

Both parties appealed to the Court of the Judicial Commissioner of®®**®91=20 
Oudh which affirmed the decree of the Subordinate Judge with a modifioa- 2?Tnaci 
tion in respect of the parties' shares necessitated by the death of their =28 M.* L J 
mother Marjad Kuar, which became one-half each instead of one-third. 81=19*18 if.’ 

The plaintiff and the defendant have both appealed to His Majesty 630= 

in Council against the judgment and decree of the appellate court. The J* 

plaintiff contends that the lower courts are wrong in holding that the * ^,"200=18 
properties in respect of which his suit has been dismissed, form an "eotate" B’ini.L. R. 
within the meaning of r398l the Act, and are, consequently, impartible ; 668=11 A. L.' 
whilst the defendant urges that the properties, a half share of which has^' V*i 7 o^ ^ 
been decreed bo the plaintiff, being accretions to the “ estate " or taluqa are 
equally impartible. 

As regards the contention of the plaintiff, the first point to determine 
is the meaning which the Legislature has attached bo the word " estate" 
with reference to properties coming within the purview of Aot I of 1869, 

and that meaning must be gathered so- far as possible from the enactment 
itself. 

The term ** estate ** is defined in section 2 to mean “ the taluqa or 
immovable property acquired or held by a taluqdar or grantee in the 
manner mentioned in section 3, section 4 or section 5, or the immovable 
property conferred by a special grant of the British Government upon a 
grantee." And " taluqdar " is declared to mean a person whose name is 
entered in the first of the lists mentioned In section 8. 

Section 3 declares that : — 


“ talaqdar with whom n gammarv eatilemeat of the Government revenaa 

was rarv<le botweea the fir^t flav of April, 1S5S. and the tenth day of October, 1R59, or 
to whom, before the pafleing of thie Aot and subsequently to the flret day of April 18B8 
a taluqdari sanad has been granted, shall be deemed to have thereby aoquired a perma- 
nent, heritable and transferable right in the estate oomprising the villages and lands 
named in the list attaohod to the agreement of ftabuh't/rif exeoated bv aiioh talnqdar 
when such settlement was made, or whioh mav have been or may be decreed to him by 
the Court of an officer engaged in making the first regular settlement of the province of 
Oudh, fluoh decree not having been appealed from within the time limited for appealing 
against it, or, if appealed from, having been affirmed.*' 

Section 8 provides that ! — • 

“Within BIX months after the passing of this Aot, ♦he Chief Commissioner of Oudh 
. . shall cause to be prepared six lists, namely: — 

“ p/rsf."- A list of all persons who are to be considered tauqdara within the mean- 
ing of this Aet. 

**Seoond — A list of the tainqdars whoso estates, aooordiog to the custom of the 
family on and before the thirteenth day of Pebroary, 1856, ordinarily, 'devolved upon 
a single heir.'* ^ 


The rc«5t of the section is immaterial for the purposes of this case. 
Section 22 lavs down the rules relating to intestate succession to the estates 
of taluqdars who^e names have been entered in the second, third or fifth 
of the li'ts mentioned in section 8. In the first instance it declares that 
if any taluqdar whose name is so entered were to die intestate as to his 
estate, such estate shall [899] descend " to the eldest son of such talnqdar 
or grantee, heir or legatee, and bis male lineal descendants, subject to the 
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same conditions and in the same manner as the estate was held by the 


APBin 16, 16. deceased.** 

JUNB 10. Ill is common ground that “a summary settlement of the Government 

revenue*' was made with Autar Singh in respect of nine villages “between 
O^N^L. the 1st day of April. 1858. and the 10th day of October. 1859.*' Their 

■ — ■ "Lordships are not omitting from consideration the fact that the kahuliai 
35 A. 391=20 ^as not executed until the 13 th of October. To this they will advert 
ci W N^iOM Ifl-ter. It is also admitted that he obtained decrees in respect of six other 
==28 M. L J. villages in the first regular settlement of the Province, and that his name 
34=1913 M. was entered in the Lists prepared under the statutory provisions of sec- 
W. N. 630=14 (]jon 8. It is clear, therefore, that. Autar was not only a taluqdar, but that 
Ja‘n ? VS^his taluqa acquired by virtue of the above recited proceedings, was an 
*19 Boca. L. estate within the meanmg of the Act. 

B. 853=11 A.' One of the learned Judges in the Court below has considered that the 
818=40 execution of the kahuliat after the time-limit mentioned in section 3, dep- 
I. A. 170. Autar Singh’s taluqa of the ohararter of an estate defined in the 

Statute, although in his conclusion be agreed with the Subordinate Judge 
in bolding that it was impartible property. His vi0W_ may shortly be 
summarized as follows; as the.prinoipal villages included in the baluqa were 
nob acquired either under a grant or a summary settlement made between 
the two dates mentioned in section 3. the property did not constitute an 
“estate” defined in section 2; but as- it appeared in the eviden-^e that the 
taluqa had ordinarily devolved upon a single heir on and before the 13th 
of February, 1856, it must be treated as an impartible estate descendible 
under the rules of devolution provided in section 22. 

The other learned Judge held in substance that under the oiroums- 
tauoes of the case it may fairly be assumed that the nummary settlement 


with Autar was made before the 10th of October, 1859. 


In their Lordships’ judgment the less technical construction seems 
more in accord wibh the true intent of the enactment. It is easily con- 
ceivable that a settlement might be made within the [400] time-limit, and 

yet the formal document connected therewith might not, owing to causes 
beyond the control of the person with whom the settlement is made, be 
executed until later. The law must be absolutely explicit that non- 
execution within the time is fatal to the right which it expressly gives before 
it can he so construed. Section 3, which declares the right a taluqdar 
acquires in villages and lands settled with him, states that be shall be 
deemed bo have acquired thereby,” (that is by the summary settlement). 
“ a permanent heritable and transferable right in the estate comprising the 
villages and lands named in the list attached bo the agreement or k<^u- 
Hat executed by such taluqdar when such settlement was made.” The 
right the taluqdar is declared to have acquired comes into existence with 
the settlement, the rest of the clause merely dosoribas the properties with 
respect to which it bakes effect. If the settlement was directed, on the 
5th of October, to be made with Autar Singh, the delay in the signing of 
the formal documents would not affect the right he acquired thereby, as 
the execution of the agreement would relate back to the time when the 
settlement was in fact made. The authorities charged with the execution 
of the duties imposed by section 8 of the Act do not appear to have con- 
sidered that the delay which had occurred in the signing of the kahuliat 
affected Autar Singh’s rights in the properties settled wibh him in 1869, or 
differentiated him from the other taluqdars; and although the settlement 
had been made wibh him as malguzavt he was. in fact, included as a 
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taluqdar in faha general lists prepared under the seotion, and the property ^ 9^3 
of Bauimau ^as entered agamst his name as the estate in his possession. apbiIi 15, 16. 
Seotion 10 of the Act provides that "*thu courts shall take judicial notice 
of the said lists and shall regard them as conclusive evidence that the 
persons named therein are such taluqdars or grantees.’’ 

Their Lordships have no hesitation in holding that the properties 
settled V7ith Autar Singh in i859i together with those of which he obtain- 35 A. 391=20 
ed possession under decrees passed m his favour in the course of the ^ 
regular settlement, constitute an ‘’estate” within the meaning of the Act, =20 'm. ‘i<. J. 
and are consequently impartible. 84=:1913 M. 

The defendant's appeal relates to that portion of the lower court's W M 630=14 
decree which, afiirming the order of the Subordinate C401j Judge, awarded 
to the plaiutih a half share m the properties subsequently &o<luired 
by Autar Singh. Janki Prasad has died since the insoitation ot this r. 888=11 A. 
appeal, and he is now represented by his minor son Dharaband Singh. 816=40 
It is contended on his behalf that by the custom of the family these 
acquisitions became part ot the original estate, and are, therefore, not 
subject to the ordinary rules of inheritance. 

Both the courts in India have come to the conclusion that the evidence 
is insutiioient to establish the alleged custom. And no adequate reason 
has been shown to induce their Lordships to take a diherent view. The 
only other point that remains to be considered is whether the lands subse- 
quently acquired were as a matter ot lact incorporated with the taluqa. 

As has been pointed out by this Board in the case of Farbaii Kumar* Debi 
V. Jayadta Ohunder Dhabal {i), the question whether properties acquired 
by an owner become part of ” the ancestral estate for the purpose of his 
succession,” depends on his intention to incorporate the acquisitions with 
the original estate. 

The courts in India have concurrently found against the defendant, 
on this point, and their Lordships see no reason to ditler from their con- 
clusion. Booh courts appear, however, to have fallen into an error in 
respect of one property, Kamrauli, tor a bsif share of which they have 
made a decree in favour of the plaintiff. It is admitted on his behalf that 
Kamiauli is one of the villages lor which Autar bingh obtained a decree 
in the regular settlement proceedings. The decree of the lower court 
must, therelore, be varied by the elimination of Kamrauli. 

Subject to this variation both appeals will be dismissedt each party 
bearing his own costs. 

And their Lordships will humbly advise His Majesty accordingly. 

Appeals aumtsaed. 

Solicitor for Janki Prasad Singh :—The Solicitor, India Office. 

Solicitors for Dwarka Prasad Singh : — Ban’ow, Eogers & Nevill. 
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[402] APPELLATE CIVIL. 


APPBZ^ZtATB 

OlVUfc 


Before Mr. Justioe Tudball and Mr. Justice Muhammad Bafiq. 


Amin-ud-din Haidab (Judgment-debtor) v. Sheobaj Singh 

(Decree-holder.)’^ 

[1st May. 1913.] 

Civil Procedure Code ( 1832 ^ Chapter XX — Insolvency ^Insolvent discharged loithout 
a schedule of debts being framed — Attempt on the part of creditor to proceed 
against after-acquired property. 

Wbete an insolvent bad takes advantage of the provisions of chapter XX of 
the Code of Civil Frooedure. 1882, and had been discharged under section 361, 
but no schedule of debts had been framed, it was held that a judgment'Oreditor 
of the insolvent could not thereafter have recourse against property which had 
come into the hands of the insolvent subaeciuently to his discharge. 

The faots o£ this case ^ere as follows 

One Amin-ud-diD Haidar was declared a disuharged insolvent in 1904» 
In bis application for insolvency, among others, a debt due to Sbeoraj 
Singh was mentioned, but no schedule of creditors was prepared, nor were 
any objections taken to his discharge. Another debtor, Batan Lai, bad 
applied to prove his debt and the District Judge bad ordered his debt to 
be entered in a schedule and bis name to be recorded as that of a creditor 
who had proved his claim ; bub that order was reversed in appeal to the 
High Court (1). Some time after his discharge, Amin-ud-din Haider 
inherited certain property, and thereupon Sbeoraj Singh applied to pro- 
ceed against this property by way of execution, His claim was dismissed, 
and he was directed to take proceedings under the Provincial Insolvency 
Act, He then applied to prove his debt and have the property distributed 
among the creditors through a receiver who, it seems, had been appointed 
in the interval. The Judge dismissed the objections of Amin-ud-diu 
Haidar, and allowed the application, on the ground that, although the High 
Court had reversed the order including Batan Lai’s claim, the order of 
appointment of the receiver had not been appealed against and had become 
final. The insolvent appealed to the High Court. 

Mr. B. iV. Mushran (The Hon'ble Dr. Tef Bahadur Sapru with him)» 
for the appellant : ^ 

[408J This was an attempt to get behind the order cf the High Court 
disallowing the claim of Batan Lai. No schedule of creditors was prepared 
and no steps could be taken against the discharged insolvent. Proceedings 
had been taken under section 361 of Act XIV of 1882. It was not material 
whether the debt was admitted or not. It had to be proved by the creditor 
bo the satisfioation of the court. It was a matter between the creditors 
inter se as well as between creditor and debtor. The preparation of the 
schedule was imperative. Otherwise any fictitious claim could be admitted 
and the right of ciedibors-defeated. Section 357 also spoke of “scheduled 
creditors" only. These proceedings were taken under section 24 of the 
Piovinoial Insolvency Act, but that provided for steps before the discharge 
and not after. The applicant could not now proceed against the property 
of the discharged insolvent. 

* First Appeal No. 4 of 1918, from an order of G. O. Badhwar, Diatriot Jodga 
of Sbabjabanpur, dated tbe 2l8t of September, 1912. 

(1) F. A. F. O. 105 of 1910, decided by Knox and Fiseott. JJ.. on tba 5th of May, 
1911. 
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Mr. Nihal Chand (for Mr. B. B. O’Conor), for the respondent : 

It appeared that Amin-ud-din Haidar was declared discharged at the 
same time as he was declared insolveut. He had no property and it was 
not necessary tn appoint a receiver. The debt of Sheoraj Singh was 
admitted by the appellant in his application for insolvency. The order 
appointing a receiver and vesting property in him had not been appealed 
against and had become final. Property was with the receiver and under 
section 24 applicant could prove his debt. The insolvent could not be 
said to have been properly discharged. 

Knox and Muhammad Bafiq, JJ : — Hakim Amin-ud>din is a judg- 
ment-debtor of one Kunwar Sheoraj Singh. There were proceedings in 
the court of Shahjabanpur prior to the proceedings out of which these 
proceedings have risen and with regard to those proceedings it is sufficient 
to say that Hakim Amin-ud-din did apply to be declared an insolvent. He 
was declared an insolvent and he was discharged under section 351 of the 
Code of Civil Procedure of l882. These proceedings relating fio his dis- 
charge have been laid before us and we have examined them. We find 
that in one of them, i e. an order by the District Judge, dated the 27th of 
January, 1904, it is set out, “no other creditor except Ratan Lai proves 
his claim to-day, though called upon. ” It was doubtless for this reason 
that no schedule was prepared and [404] very properly so ; for schedule 
cannot be prepared by a court until the creditors Lave proved their claims. 
This was the law under the piocedure prevailing up to the passing of the 
Provincial Insolvency Act of 1907. 

In 1912 Sheoraj Singh applied to the court of the District Judge and 
he asked that certain property which had come into the possession of the 
judgment-debtor might be placed at the disposal of the CoUeotor of 
Buuaun, so that be might arrange for the payment of the debt due to 
Sheoraj. 

The application was opposed by Hakim Amin-ud-din, the judgment- 
debtor, who said that he bad been discharged from all debts and the 
court had uo power to make the property which he had since acquired 
liable. The District Judge granted the application of Sheoraj and directed 
that one Saiyid Jauab Ahmad who had been appointed receiver in 1910 
should realize the assets of the insolveut and divide them between the 
two scheduled creditors, Batan Lai and Sheoraj Singh. 

It is this order which forms the subject of the present appeal. 

We have looked at the record ourselves. We cannot find, and neither 
of the learned counsel for the parties can point to, any schedule of oredi- 
tors. Amin-ud-diu in his memorandum of appeal himself says that as no 
schedule of creditors was prepared before the discharge of the insolvent 
the applicant cannot be allowed to proceed against the appellant There 
being DO schedule of creditors to this case Kunwar Sheoraj Singh cannot 
now enforce his decree as though be were a scheduled creditor. 

The appeal prevails, the order of the court below is set aside, bub we 
do not think this is a case in which the judgment-debtor is entitled to bis 
costs. 

Appeal allowed. 
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[406] APPELLATE CIVIL. 

Before Sir Henry Richards, Knight, Chief Justice, and Mr, Justice Lyle* 

Balgobind Bhagat and anoxukb {Plaintiffs) v, Nagina Misib and 

ANOTHBB {Defendants).'*' 

[lso May, iyia.j 

Act {Local} No. ll of 1901 {Agra XenUHcy Act), seclto^i liO— holding — M.ori- 
gage — Sub-mortgage by mortgagee oj occuyancy holdtng'^iityhts of suo-mortgagees* 

Where the usufraotuary mortgagee of an ocoapanoy holding purported to sub- 

mortgage his mortgagee rights, Ki was held that me suu-mortgugees were entitled 

to a money decree against theit sub-moctgagor tor the money advanoed by them. 

The facts of this case were as follows;— 

Certain property, consisting partly of a fixed rate holding- and partly 
of an occupancy holding, was transferred by way of usufructuary mort- 
gage to one Nagina Misir in iy06.. In 1909 Nagina Misir purported to 
make a sub- mortgage of the same property in favour of Baigobind Bhagat 
and Mahabir Ram. The sub-mortgagees sued for the amount of the mort- 
gage money, principal and interest, or in the alternative for possession of 
certain property. The court of first instance gave the plaiutiiis a money 
decree. On appeal, however, the lower appellate court reversed this decree 
and dismissed the suit. The plaintiJis thereupon appealed to the High 
Court. 

Mr. M, L, Agarwala and Babu Benode Behari, for the appellants. 

The Hon'bJe Dr. Tej Bahadur Sapru, for the respondents. 

Richards, G. J. and Lyde, J, — This appeal arises out of a suit in 
which the plaintiffs claimed the sum of Rs. 499-15-0 principal and Rs. 270 
interest. In the alternative they claimed that they might be pub into 
possession of certain property. The court of first instanoo gave a simple 
money deoree. The lower appellate court reversed the decree ot the court 
of first instance and dismissed the plaintifl's suit ; hence this appeal. 

It appears that certain propeity, consisting partly of a fixed rate 
holding and partly of an occupancy holding was transferred by way of 
usufructuary mortgage to Nagina Misir in 1906. In 1909 Nagina Misir 
purported to make a sub-mortgage of the same property in favour of the 
plaintiffs. There can be [406] no doubt that the mortgage of 1906, m 
so far as it purported bo mortgage an occupaDcy holding, was absolutely 
void. Indeed we think, though it is nob essential for the decision of the 
present case to decide the point, that the whole moitgage of l9Uh was 
invalid. The defendants contend that the very same doctrine ought to be 
applied to the sub-mortgage, and that, the contiaob being an illegal one»^ 
the plaintiffs should nob be allowed bo get even a simple money decree. If 
the mortgagees under the moitgage oi l90t> were unable to recover either 
the property or to get a sepaiate money decree lor the amount lent (and 
it is admitted they did not get possession^ it would be on the ground that 
the contract was an illegal contract. We have therefore to see whether 
the contract which was made in 1909 between the plaintihs and the 
defendants was also illegal. S. 20 ot the Agra Tenancy Act provides that 
the interest ot an occupancy tenant is not transferable save as the rein 

• Second Appeal No. 1069 of 1912 from a deoree of Kalike Singh, District Judge 
ol Gbazipnr, dated the 21st ot June, 1912, reversing a deoree of Gauga Nath, Muusrf 
Of BaUia, dated the 22 nd of Mareb, 19X2. 
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mentioned. But in 1909 Nagina Misir was not an oooupanoy tenant nor 
had he any oC the rights of an oooupanoy tenant vested in him. The 
transfer to him by the oooupanoy tenant was absolutely void, at least in 
respect of the oconpanoy holding. Therefore it seems to us that Nagina 
Misir, not being an oooupanoy tenant, did nothing in contravention of s, 
20 of the Tenancy Act when he executed the sub-mortgage. He really 
did nothing worse than if he had purported to make a mortgage of pro- 
perty which did nob belong to him. In the absence of fraud there would 
be no illegality in-bhi^. Wa therefore think that undar the oiroumshanoes 
of the present case the plaintiffs ware entitled to a simple money deoree. 
We accordingly allow the appeal, sot aside the decree of the lower appellate 
court and restore the decree of the court of first instance with costs. 

Appeal allowed. 


1918 
MAT 1. 
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35 A. <07 (=21 1. 0. 866=11 A. L. J. 398= 14 Or. L. J. 616). 

[407] REVrSIONAL CRIMINAL. 

Before Mr. Justice Tudball. 

Emperor v. NepaIi and others.* 

[Ish May. 1913.] 

Crtninal Procedure Code, sections 65, 66 and llO^Arrett of suspected person Warrant 

—‘Procedure. 

Seotion 55 of the Code of Grimlaal Pcooedure 10 independent of Charter 
VIII of the Code, alth'^ugh prooeediogs under that chapter may follow an arrest 
under seotion 55 as a natural aequonoe. An oSioer in charge of a police station 
o'vn, therefore, arrest or cause to be arrested, without a warrant or an order of 
a Magistrate, any person who is by repute an habitual robber, house-breaker or 
thief, or otherwise comes within the scope of seotion 110. 

In this ease a police Sub-Inspector, one Har Prasad, deputed certain 
polioa officers subordinate to himself to arrest a person named Nepal, 
against whom the police ware about to take proceedings under section 
110 of the Code of Criminal Prooedara with a view bo his being bound 
over to bo of good behaviour, anl gave them a written order bo carry 
out the arrest. Nepal an! others rasisbed the police who were sent to 
arrest Nopal, and ultimately thirteen persons were sent up for trial and 
were oonviebad on charges under sections 147, 225B and 332 of the 
Indian Penal Govde. The persons so conviobed appealed to the Sessions 
Judge, who. however, dismissed their appeals. They then applied in 
revision to the High Court, raising two pleas, one, that the arrest of Nepal 
was illegal, and the other that the sentences were boo severe. 

Mr. G. Bo5s Alston and Mr. A. B . G. Hamilton, for the appellants 

The Assistant Government Advocate (Mr. B. Malcomson). for the 
Grown. 

Tudbat-Ij. j.— The thirteen applicants have been convicted of 
offences under sections 147, 22513 and 332 of the Indian Penal Code Their 
convictions and ‘^entonces were upheld on appeal. The present application 
for revision raises two points— (1) That the arrest without a warrant of 
Nopal by the police was illegal and therefore the resistance offered to 
the police oonsbibuted no offence, and (2) that the sentences are too 
severe. According bo the evidence on the record, the Sub-Inspector, Har 
Prasad, deputed certain police officers subordinate bo himself to arrest 

• Orimiaal Revisioa No. 313 of 1913 from an order or A. Sabonadiora Rntnirtno 
Judge of Aligarh, dated the 22nd of February. 1913. oesstons 
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[408] Nepal againsli whom fihe polioe were about) to take proceedings 
under seotion 110 of the Code of Criminal Procedure with a view to his 
being bound over to be of good behaviour. According to the evidenoei 
the polioe officer in question gave a written order to his subordinate 
officer to carry out this arrest. The plea in revision is that in the 
absence of the authority under chapter VUI of the Code of Criminal 
Procedure, the polioe cannot arrest without a warrant a person against 
whom proceedings under seotion 110 are contemplated. Under section 
55. clause (c), an officer in charge of a police station may arrest or cause 
to be arrested any person who is by repute an habitual robber, house- 
breaker, or thief or habitual receiver of stolen property knowing it to be 
stolen or who by repute habitually commits extortion, or in order to the 
committing of extortion, habitually puts or attempts bo put persons in 
fear of injury. This is a seotion which is independent of Chapter VIII, 
although proceedings under Chapter VIII may follow such arrest as a 
natural sequence. Such a police officer may arrest without an order from 
a magistrate and without a warrant. 

Seotion 55 says: “ He may in ‘like manner ’ arrest and ‘ like 
manner' refers to seotion 51, which gives a polioe officer power to arrest 
without an order from a magistrate and without a warrant in certain 
specified oases. Section 56 points out that where any officer in charge of a 

polioe station requires any officer subordinate bo him bo arrest without a 

warrant any person, he may deliver to the officer required to make arrest 
an order in writing. So far as the evidence on the record goas, all the 
provisions of these sections were fully complied with, and the police were 
justified in making the arrest or attempting to make the arrest. Moreover, 
according to the evidence of the Sub-Inspector, the action he was taking 
was in pursuance of the permission of the Sub-divisional officer. Even that 
was not necessary under seotion 55. The plea as, therefore, no force in the 
oiroumstanoes of the present case. 

There remains the question of sentence. The only portions of the 
sentences which need any. comment, are the fines. Nopal has received a 
sentence of two and a half years’ rigorous imprisonment and a fine ot 
Hs 100 Moti Ram has been sentenced to one [409] years rigorous 
imprisonment and a fine of Rs. 300. Musammat Ram I^nwar, the wile 
ot Nepal, to four weeks’ imprisonment and Rs. 30 fine. The three youths 
Har Ral. Taeram and Kamal Singh, have been bound over under sec- 
tion 562 and have been fined Rs. 75, Rs. 20 and Rs. 20. The other appli- 
cants have been sentenced to imprisonment only. In some oases, where • 
fines are imposed in lieu of tiernos of imprisonment, it may be necessary to 
impose heavy fines. Bub. in the present case, the accused have received 
substantial sentences of imprisonment and the extra fines imposedsWiU 
transfer a part of their punishment to their dependants also. In the 
case of Nepal. I P 0 t asido the fine completely. His sentence under sec- 
tion 225 B will remain six months without fine. In the case of Moti Ram 
his sentence is a fine of Rs. 300 under seotion 225B plus one years 
rigorous imprisonment under seotion 332 of the Indian Penal Code and 
six months under section 147 of the Indian Penal Code. In his case, as 
the fine is the only senbenoe imposed uuJer seotion 225B, I reduce it to 
one of Rs. 30 or in default six weeks’ imprisonment. In the case of Ram 
Kunwar, she was sentenced to a fine of Rs. 30 under section 225B. No 
term of imprisonment was imposed for this offence. For offences under 
sections 147 and 332 of the Indian Penal Code, she has received two 
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weeks’ imprisonmenf) in eaoh. In her ease. I reduce the 6ue to Bs 5 or 
in deiaulb to imprisonment for two weeks. In the case of the three youths, 
Har Lai. Jagram and Kamal Singh, I reduce the fine in eaoh case to a 
nominal sum of Re. 1 or in default to two weeks* imprisonment. In all 
other respects the sentences will etand. The fines or the balances of the 
fines, as the case may be, if paid, will be refunded. 

Order modified. 


3B A. 410 (=11 A. L. J. 603=20 I. C. 673). 

[AlO] APPELLATE CIVIL. 

Before Mr. Justice Tudball and Mr. Justice Muhammad Bafiq, 


Thakur Prasad {Applicant) v. Panno Lad and others 

{Opposite parties).^ 

[7th May, 1913.] 


No. Ill of 1907 {Ptovinciallnsolvency Act), sections 22, 16 and 52^Act No IX 
of 120^ {Indian Limitation Act), section 5 — Inzoivency — Application to Court tn 
• reverse act of receiver-^Limiiation. ^ 


Beld that section 5 of the Indian Limitaioo Act, 1908, does not aoDlv to 
application, contemplated by eeobion 22 of the Provincial Insolvency Act 1907 
Dropaai V. Hira Dai (1) distinguished. , *v»i. 

[Ref: 19U M. W. N. 831=25 I. C. 610-3 


One Thakur Prasad was a secured creditor of an insolvent being a 
mortgagee in possession. A receiver was appointed by the court, and it 
appears that on the 20bh of September. 1911, the receiver took possession 
of the mortgaged property. On the 31st of October, 1911, Thakur Prasad 
applied to the court under section 22 of the Provincial Insolvency Act 
1907, praying that the act of the receiver might be reversed and the appli* 
cant restored to possession. The District Judge held that as the appljoa- 
tion had been made more than twenty-one days after the act complained 
of, it was time-barred, and accordingly rejected it. The applicant thereupon 
appealed to the High Court. ^ 

Munshi Qovind Prasad, for the appellant. 

The respondents were not represented. 

TUDBALLandMnHAMMADRAPlQ.JJ:— The facts of the case, out 
of which this appeal arises, are as follows The appellant is a secured 
creditor of an insolvent. He was a mortgagee in possession. A receiver 
was appointed by the court, and it appears that on the 20th of Septem- 
ber, 1911, he took possession of the property in question. On the 31st of 
October, 1911, the present appellant made an application under section 22 
of the Provincial Insolvency Act to the court asking it to reverse the act 
of the receiver and to restore him to po'Jsession, he being a secured cre- 
ditor. The learned District Judge held that as the application was made 
more than twenty-one days after the act complained of bad been done it 
was time-barred. He accordingly rejected the application. On appeal 
before us it is urged that the act complained of did not come to the 
[411] notice of the appellant on the date when it was done or soon after 

it and the appellant went to the comb without delay, and therefore the 

oourt ought bo have applied section 5 of the Limitation Act and admitted 


• First Appeal No. 83 of 1919 from an order of H. E. Holme. Diatrinf 
of Allahabad, a ted the 9th of March. I9l2. * i^iatriot Judge 

(1) (1912) I. L. F.B4 AU. 4C6. 
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the application. The appellant did not ask the court to admit his appli- 
cation out of time and there is therefore on the record no evidence what- 
soever to show that there was sufficient cause for so doing. We therefore 
APFBiinATE jQjjijtj ^tie following issue to the court below : — “When did the act of the 

receiver 6rst come to the knowledge of the appellant T* The court will 
85 A. 410^11 take any evidence offered on the issue by the parties and remit its finding. 

A«L* J. 603 On receipt of the finding ten days will bo allowed for objections. 

=201 C.673. , , ... 

On the return of the findings the following judgment was deliver- 


1013 
MAY 7. 


ed : — 

The return made by the court below to the issue remitted is that the 
appellant came to know of the act of the receiver on the 27th of Ootoberi 
1911, i. o. four days prior to bis filing the application of 3lst of October, 
1911. I£ section 5 of the Limitation Act (IX of 1908), could apply to the 
application made by the appellant to the court below, then we should be 
of opinion that the appellant was entitled to ask the eourt to- exercise the 
power granted by that section. But, in our opinion, section 5 of the 
Limitation Act does not apply to applications contemplated by section 22 
of the Insolvency Act. Section 5 of the Limitation Act runs as foll- 
ows: — “Any appeal or application for a review of j'udgment or for leave to 
appeal or any other apph^ation to which this section may he madeappU^ 
cable by any enactment or rule for the time being in force may be admitted 
after the period of limitation prescribed therefor, when the appellant or 
applicant satisfies the court that he had sufficient cause for not preferring 
the appeal or making the application within such period. An 
application under section 22 of the Insolvency Act to the District 
Judge is not an appeal, application for review of judgment or 
for leave to appeal, and it is admitted that there is no rule 
or enactment under which this section was made applicable to 
section 22 of the Insolvency* Act. Our attention is called to the Full 
Bench ruling in Dropadi v. Hira Lai (1). But that ruling does not help 
[412] the appellant. Granting that the general provisions of the Limita’ 
tion Act apply to the Insolvency Act, the very wording of section 5 limits 
the applicability of that section to appeals and applications of a certain 
character. An application under section 22 of the Insolvency Act does 
nob come in any way within tbo category of such applications. 
It is urged that the application to the District Judge against the 
act of the receiver is really an appeal as is contemplated by sec- 
tion 5 of tbo Limitation Act. Clause (2) of section 52 of the Insol- 
vency Act is quoted, which runs as follows': — '\Subiaet*to the appeal to 
the court provided for by section 22, any order made or act dona by the 
Official Receiver in the exercise of the said powers ehall be deemed the 
order or act of tbo court." It seems to us clear that the word ‘appeal' in 
this clause is not used in the strict legal meaning of the word. The very 
wording of the section shows this. Section 22 is perfectly clear. Tbo 
proviso says “ I’rovidod that no application under this section shall be 
entertained after the expiration of twenty-one days from the date of the 
order or decision complained of." The right of appeal is given in section 
4G of the Act. In our opinion an application under section 22 of the Act 
against an "act" of the receiver is nob and cannot be an “appeal" such as 
is contemplated by section 5 of the Limitation Act. It is clear, therefore, 
that section 5 of the Limitation Act does not apply and the ocurb below 


(1) (1912) I.L. K. 31 All. 496. 
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was, bberefore, bouad to rejeot the application made to it and this appeal 
pausb fail. It is dismissed. Wo make no order as'to costs, as the other side 
is not represented. 

Appeal dismissed. 
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FULIi BENCH. 

Before Sir Henry Uichards^ Knifjht, Chief Justice^ Mr. Justice 

Banerji and Mr. Justice Lyle. 


35 A. 410=11 
A. L. J. 603 
=201. 0. 678. 


SONA AND ANOTHER {FlainUffs) V. FaKIR CHAKD AND 

OTHERS {Defendants).'*' 

L9bh May, 1913]. 

Maha-BrahinuH-^Agrccmeui as to distribution of offerings — Ccnsiruciion of agreement. 

The mombecs of a family of Maha^HrabmaDfl euteied into au agreement 
amoDgflt themselves whereby certain members of the family were to take the 
[4133 offerings maOe on certain days of the month, and the other mombers of 
the family the ofierings made on the other days. 

Held by BANBRJi and Lyle, JJ. (Richards, C,!., dissenting) that such an 
agreement as above described would not prevent a person who wished to do so 
from making a special individual gift to a member of one branch of the family, 
even on a day which was appropiiatcd by the agreement to the other branch, 
and that a claim for such gift by a member of the other branch was not main- 
tainable. 

Per Richards, C. j. if the offering was of a nature which was included in 
agreement between the parties, the wishes of the donor could not regulate the 
rights ol the parties, bat the recipient of such an offering on a day wbioh did 
not belong to h:s branch of the family was bound to account for it to the branch 
to which the day belonged. Doorga torshad v. Budree (1) and Oochi v. Uifat (2) 

referred to. 

The facts of this oaso were as follows: — 

The parties belonged to a family of Maha-Brahmans. By an arrange- 
ment made between the members of tbe family, the offerings made on 
certain days in tbe month were Co go to one Nanda, tbe husband of the 
plaintiff Soua Dei, while those made on other days were to go to the 
defendants. Nanda died, leaving the plaintiff as his heir. On the day 
which fell to the share of the plaintiff one Debi Singh died. Debi Singh's 
son refused to make the offerings to the widow, as she was a female, and 
gave property of some value to Fakir Chand, defendant. The plaintiff, 
thereupon, brought this suit for recovery of the offerings or their value. 
The defendant pleaded that the gift was a xjersonal gift to Fakir Chand 
and no suit lay for recovery of such offerings. The courts below sustained 
this contention and dismissed the suit. The plaintiff appealed to the 
High Court. 

The appeal was argued on the 7th of May, 1913, before Richards, 
C. J„ and Lyle, J., and then, upon an order made by the Chief Justice, 
was re-argued before the present Bench. 

The Hon’ble Dr. Tej Bahadur Sapru (with him Pandit Hama Kant 
Malaviya) for tbe appellant : — 

The members of the family had made an arrangement by wbioh cer- 
tain members were to receive the offerings on certain days, and others on 

•Second Appeal No. 1178 of 1912 from a decree of L. Johnston. District Judge of 
Meerut, dated the 30th of July, 1912, affirming a decree of lilobau Lai Hukku, Sub- 
ordinate Judge of Meocut, d!ktGd the lOth of May, 1912. 

(1) (1874) 6 N. W. P. H. C. Rep. 169, (2) (1898) 1. L. B. 20 All. 231. 

(191). 
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1913 other days. The defendant received offerings on the day which was the 
MAT 9. plaintiti's day, Tlie donor admits that he knew that it was the plaintiff’s 
■ day and made tho gift to the defendant ; i>ut the defendant was under an 
BEN^ obligation not to accept that gift or, if he did, to make it over to the plain- 

tiff. Having accepted the gift, he must be ‘deemed to have received it for 
35 5.412=19 the use and [.4l43 beneht of the plaiutiff. The donor could not be compel- 
ii ^ make the gift to the plaintiff, but the defendant, having entered into 

5. Ii J. 463. ^ contract nob bo receive the gift on that day^ must be deemed to have 

acted as a trustee for the plaintiff and is bound to make it over to her, 
who would be in the position of a cestui qui trust. Tho present ease is 
similar to a case wheie two doctors entered into an^agreement that one of 
them would not treat patients within a certain area. If a patient goes to 
the doctor who has agreed to refrain from so practising, he will be bound 
to make over any fee that he may receive to the other doctor. In this 
case a trust was created, inasmuch as the gift was made (1) on a day 
which belonged to the plaintiff, (2) in connection with funeral ceremonies 
by which the family would have been entitled to benefit, (3) to a man 
who was bound by the contract. He relied on Doorga Pershad v. Budrce 
(0i Oochi V. Ulfat (2j Godefroi on Trust, 221, 226. 

Dr. Satish Chandra Banerji^ for the respondents 

There can be no doubt that the gifts made by Raghubir Narain were 
voluntary gifts. The plaintiffs could not bring a suit for an injunction 
to restrain the making or receiving of such gifts, against either the donor 
or the donee. It has been held that there is no legal cause of action to 
recover such offerings even as against the donee. The other side con- 
tends that the defendant, having reoeived the gift on the plaintiff’s dayi 
in good conscience ought to make it over bo the plaintiff, but there would 
be no such equity, unless the original contract was that even in oases 
where the gilt was made personally to one individual, tho gift would go to 
the person whose burn it would be to take it. The gift would be personah 
not because it was handed over bo the donee yhysicallyt bub because it was 
so handed to him intentionally by the donor with the object that he alone 
should take it and nobody else. The object of the partition was, no doubt, 
to put an end to disputes, bub all that the parties bad in contemplation 
was to divide that property only that would or might be divisible. Where 
the property was given to one. member individually it would not be 
divisible among the parties to L415J the arrangement. All would be in 
the same position, equally entitled to appropriate wholly personal gifts 
and divide those only which were not personal. Upon any other view, 
the members would bo placed under a disability and disqualified from 
acquiring any separate property. 

The Hon’blo Dr. Tej Bahadur Sapru replied. 

Richards, C. J. — This appeal arises out of a suit in which the plaiu- 
tiff claimed to recover from the defendants certain offerings which bad 
been made on the occasion of the death of one Rai Bahadur Debi Singh. 
It appears that the plaintiff and the defendant are both members of the 
same family of Maba-Brahmans, the common ancestor of which was one 
Dhan Singh. Both the courts below have found that an arrangement 
bad been come to between the members of the family with a view to the 
division of the offerings. Certain members of the family wore to have 
certain days of the month and certain other members, other da^s. Both 

(1) U&74) N. W. r. H. C. liep. 189 (2) (U9S) I. L. R. 20 All. 234. 

(191). 
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bhe oourbs below have found that the offerings in question were made on a 
day which belonged to the plaintff. But the plaintiff's suit was dismissed 
upon the ground that the offerings in question were personal offerings, 
made to Fakir Ghand, the defendant. 

It is admitted that so far as the donor of these offerings is oonoerned, 
no oourt oould interfere to oompel him to make the offerings to any parti* 
oular individual. On the other hand, it has been admitted that an 
arrangement between the Maha-Brahmans as to the division of the offer- 
ings between themselves is perfectly legal. This has been decided in two 
oases [see Doorga Pershcd v. Budree (1) and Oochi v. Vtfat (2)]. It seems 
to me that the whole case turns upon the nature of the agreement and 
the nature of the gift. There cannot be the least doubt that unless the 
gift in question was within the scope of the arrangement which the courts 
below have found existed between the parties, the plaintiff cannot succeed. 
The agreement was not in writing. It is stated in somewhat geneial 
terms in the plaint and evidently the oourt below accepted the statement 
in the plaint as being the terms of the agreement. The object of the 
agreement was beyond doubt to prevent disputes as to the division of the 
offerings. As the family [416] increased, some such agreement was 
obviously very necessary. In my opinion the only fair interpretation to 
give to the agreement is that the descendants of Dhan Singh agreed 
amongst themselves that all the offoriegs that were made upon the occa- 
sions of death to any members or member of the family should be divided 
in accordance with the agreement. As the learned advocate for the 
plaintiff said in the course of the arguments, the agreement amounted to 
this, namely, that each member or branch of the family agreed to refrain 
from taking the offerings on the days assigned to the other member or 
branch. It is said that this agreement could only apply to offerings that 
were made to the family as such. This seems to me to be rather a 
restricted view to take. If it was open to the members of the family to 
exclude from the scope of the arrangement all gifts which any individual 
might prevail on the donor to say was to be his, it would mean that the 
agreement would be practically futile. While, on the other hand, if bhe 
agreement is interpreted to include all gifts that were made to any of the 
members of the family of Dhan Singh, it might reasonably carry out the 
object of the arrangement, namely, to avoid disputes. 

I next come to the nature of the gift. It must at once be admitted 
that if this gift was made for a purpose disconnected with cremation 
ceremonies, the plaintiff would have no right. Bat reading the evidence 
of Baghubir Narain Singh it seems to me perfectly clear that this gift was 
a gift directly in connection with cremation ceremonies, that it was made 
to one of the members of the family of Dhan Singh, and that the only 
reason why it was made to Fakir Ghand instead of the plaintiff was 
because the donor has been informed that it would bo more efficacious if 
bhe gift was not divided and if it was nob given to a female. It seems to 
me that if the offering was of a nature which was included in the agree- 
ment between the parties the wishes of the donor could not regulate the 
rights of the parties to the present suit. Fakir Ghand might have refused 
to take the gift if the donor coupled the donation with the condition that 
be must keep it entirely for himself. I think that so long as the agree- 
ment continued to exist, Fakir Gband having taken the gift was bound to 

(1) (1874) 6 N. W, P. H. C. Bep. 1S9, (2) (1898) I. L. R. 20 All. 234. 

(191). 
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make it over to the plaintiff in accordance with the agreement. For 
these reasons I think the [4 17] decision of the court below was erroneous 
and I would allow the appeal. 

Banerji, J. — I regret I cannot agree with the learned Chief Justice 
in the conclusion at which he has arrived. I fully agree with him that the 
whole case turns upon the nature of the contract, a breach of which is the 
foundation of the plaintiS’s suit, and also on the nature of the gift made by 
Ragbubir Narain Singh on the occasion of his father’s death. It is alleged 
in the plaint that Dhan Singh, the ancestor of the family, was the Maha- 
Brabman of the particular village in question and that offerings made to 
this family of Maha-Brahmans were offerings to the members of the 
family as Such. In order to prevent disputes between the members of 
the family as to the division of the oUerings, they entered into an arrange* 
ment by which individual members of the family were to take offerings 
given on certain dates, but it seoms to me from the nature of the offer- 
ings which, according to the plaiutitl’s own oaset were agreed to be dividedi 
that the offerings which were to bo divided were the offerings made to 
individual members of the family as such members and not offerings made 
personally to individual Mabe-Brabmans who wore members of the family. 
If the contract between the parties was that they were to divide the 
offerings given on a particular date to any member of the familyt 
whether as representing the family, or in bis individual capacity as a 
Maba-Brabman, the plaintiff would of course be entitled to the offerings 
received on the parfcieular day which was the day on which her turn for 
receiving offerings accrued. In the present case neither of the courts below 
has found that the contract between the parties was of the wide nature 
just now mentioned, and as I have already said, it wa^ not the plaintiff’s 
own case, as laid in the plaint. 

If then tho contract related to offerings made to the family as such, 
any present made to an individual member of the family in his personal 
capacity would not fall within the scope of the contiact. In the present 
case, according to the dvidonee af Ragbubir Naraiu Singh and according to 
the findings of both the courts below, the present made by him was a 
present individually to Fakir, defendant, and the donor distinctly stated at 
tho time of the gift, that tho offerings were not to be divided among the 
Maha-Brahmans and they were [418] nob tyo go to a female member of 
the family. It is clear from his evidence, which I think has been rightly 
interpreted by the court below, that the offerings in question were made 
to r'akir in his individual capacity, and-not as representing the Maha- 
Brahman family of which the parties were members. That being so, I 
think the plaintiff is not entitled to the offerings claimed and her suit 
has been rightly dismissed. I would dismiss tho appeal. 

Lyle, J. — I concur with the judgment of Mr* Justice Banerji. 
There can be no doubt that where there is an agreement among Maha- 
Brahmans. that offerings shall be taken by a particular man on a parti- 
cular day, the agreement is one which will be enforced in law. But in 
tho absence of any special stipulation, such an agreement can only refer 
bo offeriegs made bo tho general body or to the whole family, as tho ease 
may be, of Maha-Brahmans. Where a oliont wishes to henofit a particular 
Maba-Brahman by making him a special gift, ihtyre is nothing to prevent 
bis doing so, and in such a case no other Maha- Brahman can claim any 
share in the gift. It seems to mo as clear as possible in this case that it 
was the deliberate wish of the donor not only to benefit the ddfendant hut 
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to oxoludo the plaintiff. I do not think it is necessary to consider what 
the motives were that animated him. It is sufficient to say that he know 
that if the gift were made to the whole family the plaintiff might get a 
share of it.* Nob wishing that she should, ho deliberately elected to make 
thflpgift. nob to the whole family, but to the defendant individually. No 
doubt the gift was what might be called a funeral gift, but it was open to 
anyone to make a funeral gift either to a family of Maha-Brahmans, or to 
an individual Maha-Brahman as he might wish. In this case, I think, h© 
made his offering to an individual Maha-Brahman, and the plaintiff is, 
therefore, nob entitled to any share. I would, therefore, affirm the decrees 
ef the lower courts and dismiss the appeal. 

By the Court. — The order of the court is that the appeal is dismiss- 
ed with costs. 


Appeal dismissed. 


38 J. 419 (£=il A. L. J. 606sig 1. 0. 986). 

[419] APPELLATE CIVIL. 

Before Sir Henry Riohards» Knight, Chief Justice^ and Mr, Justioe Lyle. 

SiDHESWAFi Prasad Narain Singh and another (Plaintiffs) 

V. Goshain Mayanand and others (Defendants.)* 

[13th May. 1913] 

Civil Procedure Code (1889), ecciion 315 — Execution of decree-^Sale in execution Auc- 

tion purchaser deprived of property purchased owitig to failure of judgment-debtor' 6 
title~^Suit to recover purchase money^Limitatim^ Act 2V'o. IX of 1963 {Indian 
Limitation Act), schedule 7, articles 69 and 120. 

(1) that an auction puroh^sec seeking to recover the purchase mooey 
paid by him upon the ground th.-^t he has been deprived of the property purohaS' 
•d owing to failure of tbe judgment-debtor’s title thereto has no right outside 
the Code of Civil Procedure, and (9) that the remedy given by the Code of Civil 
Procedure is not a suit for money had and received, to which artiols 69 of the 
first sobedule of the Indian Limitation Act, 1903, would apply but is a suit 
falling within the purview of.articlo 120 . AIu>ina Singh v. Gajadhar Singh (1), 
and Mohiudeen Ibrahim v. Mahomed Mura Lcioai (2) followed. liatn Kumar 
Shoha V. Ram Oour Shaha (3) not followed. Hanwnan Kamat v. Hannman 
Mandur (i) distinguished- 

[Not Fol. 36 All. 829; Ref 18 A. L. J. 905=5S T. 0. 106: 70 I. 0. 606=-36 C L J 132 
—50 Cal. 115; cf 37 Bom 539; 44 1. 0. 719; 40 Cal. 197; 46 1. O 26- 38 Wad 62 
a=l L. W. 982 = 27 M. L. J. 640; 17 1. C. 437=1912 M. W. N. 1130=23 M L J 
487.] 

The faabs of this ca^e ware as follows 

In execution cf a decree passed against certain persons the house 
property of the jadgment-dobtors was sold on the I8bh of March, 1907. 
The plaintiffs purchased the property for Rs. 15,200. There being other 
decrees against the same judgment-debtors, the decree holders in those 
oases applied for ratoabie distribution of the assets, which consisted of 
Rs. 15,200 paid by the plaintiffs. Tho money was distributed as prayed 
One Ram Prasad Singh brought a suit against the plaintiffs for a declara- 
tion that the property sold was his and tho judgment-debtors had no sale- 
able intere-t in it and ho prayed for setting aside the sale. The sale was set 

•Firat Appeal No. 41 of 1912 from a dcot ?0 of Sriah Chandra Basu, Subordinate 

Judge of Benares, dated the 16th of November, 1911. 

(1) (1883) I. L. R. 5 All 577. (3) (1909) 13 O. W. N. lOSO 

(2) (1912) 23 M. L. J. 487. (4) (1891) I. L. R. 19 Cal. 123. 


I 

* 


1913 
MAY 9. 

FaDD 

BBNOH. 

SB A. 413x19 
LO. 990x11 
A. li. J. 463. 
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1913 a^ide on the 11th of September, 1907. The High Court on appeal affirmed 
MAY 13. that deoree on the 22nd of November, 1909. The plaintiffs brought the 
— “ present suit on the 12th of September, 1910, for a refund of the purchase 
money against tho defendant who had received shares in the distribution 
of the Rs. 15,200. The court below held that the suit was filed beyftnd 
35 A, 419=11 three years from the date of the distribution of assets and was barred by 
A. h. J. 606=^ limitation. The plaintiffs appealed to the High Court. 

19 1. 0.986. r^20l The Hon*ble Dr. Sundar I^aUwith him Pandit Bra; NalA 


Vyas)t for the appellant : — 

Section 313 and 315 of the Code of Civil Procedure, 1882 lay 
down that if the judgement-debtor has no saleable interest, the^ auction- 
purchaser is entitled to a refund of his purchase money. This right is 
expressly given by statute, but the question at one time was whether that 
remedy was the only remedy or the auction-purchaser could get a refund 
by means of a regular suit too. There is no doubt that the money can be 
recovered by suit — Munna Singh v. Qajadhar Singh (1) and that ^ 
the persons who have received shares in the distribution of assets j ^ishun 
Lnl v. Muhammad Safdar Ali Khan (2). The case ot Gurshidawav, 
Ganga^ja (3) settles the point as to when the causa of action arose. The 
judgment- debtor had i>o saleable interest, and tho purchaser had a right 
to recover what he had paid. The Act of 1859 gave no guarantee to the 
purchaser. He took everything or nothing. The Act of 1882 guaranteed 
the existence of some saleable interest at least of the judgment-debtor in 
tho property, tho failure of which guarantee gives a right of action. Wo 
period is provided for suits like those by any special article of the Limita- 
tion Act. So article 120 of the Limitation Act would apply. ^ 

[The Hon'ble Pandit Moti Lai Nehru^ for the respondents, mentioned 
that the sections 313 to 315 were not in force at the date of this suit, the 
law in force being the Act of 1908, order XXI, rule 92.] 

The sale took place under the Code of 1882 on the 18bb of March, 
1907, and the sale proceeds were divided in July, 1907. The relations 
were created when the Code of 1882 was in force. Under the 
Clauses Act (X of 1897). section 6 (o). the right acquired while old 
Act was in force is not affected by the new Code. As to limit^ion. er 
are oases supporting both views one set of cases holds that the o^oi 
article 120 applies to a suit like this, while others hold that arbioie y / 
applies. I submit that article 120 is applicable, ^ot even if artio e 
applies the suit has been brought within three of the laiJure o 

consideration ; [421] Mohiudeen Ibrahim v. Mahomed Mura Lctoat 
miakanta v. Imam Sahib (5) bold article 120 to be applicable. Qursnu 
dawa V. Gangaya (3) mentions no article, but holds that the cans 
action arises when tbo purchaser is deprived of the property sold. 

Tho Hon’ble Pandit Moti Lai Nehru (with him The Hon 
Bahadur Saprti, Maulvi Ghulam Mujtaha. The Hon’ble ^onshi GoAtft 
Prasad, Munshi Qulzari Lai, Maulvi Muhammad Ishaq and Munsni 


Kalindi Prasad), for the respondents . - a of 

Tho right to bring a suit like this is a right which is ‘“oependent oi 

section 315, If you take the right to be the creation of statute, then one 

remedy given by the statute should bo applied. The Code contemplates 

an application bo the Court executing the deoree. The suit is tbere^ 


(1) (1893) I. Ij. B.'5 All. 577. 

(S) (1891) I. li. U. 13 All. 803. 

(3) (1897) 1. Ij. B. 22 Bom. 783. 


(4) (1912) 23 M. D. J. 487. 

(5) (1893) I. L. B. 10 Mai. 861 
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nofi maintainable under the Code. I submit that the richt to hrine hhtx 

fr iM, r.rir 

vides a summary remedy : Kishun Lai v. Muhammad Safdar Alt (i) 861.^17- 
This IS a suit for relief on the ground of total failure of consideration from i?^J*a06= 

article 62 of the Limitation Act will apply. He further “ *• 0-886. 
cited Lhawant Kuur y. Btkhi Bam (5) and Banuman Eamat y flan^ 

man Mandui (b). The last case was of a sale of a member's interest in a 
joint family which could not be sold. The case is in point The™ fee 
the sale failed as the vendor had no saleable interest. The same principle 
applies hare ; iiom Kumar Shaha v. Bam Oour Shaha (7) If the 
judgment-debtor had no saleable interest, there was a failure of oonsidera- 
tion from the beginning. It is. however, a suit for money had and reoeiv- 

by Statute, but the form is not prescribed 

comedy is not available against my 
olients, who have only received shares in the distribution of assets They 

are neither the judgment-debtors nor were they patties to the suit to set 
aside the sale The first essential for a suit under f422] seotbn 315 Is 
that It must be found that the judgment-debtor had no saleable interest 
I submit that It must be found by the Court against those against whom 
fcbo claim is made ; Vithoba v. Esat (8). 

K- a' Lyle, J. This appeal arises oufe of a suib in 

which the plaintiffs claimed to recover a sum of Rs. 15.200 in certain nro 
porfcionabe shares from the several defendants. The suit has been dismiss 
ed by the court below as being barred by limitation. The facts for the 
purposes of the present appeal, may be taken as admitted. Adoorea- 
bolder of the name of Mayanand Gir caused certain property to be nut to 
sale in order to realize the amount of a decree. The property was sold 
and purchased by the plaintiffs. An objection was taken on the part of a 
claimant to the property in the execution proceedings, but the obieotion 
was disallowed with the result that the purchase in favour of the present 
plaintiff was condrmod on the 20th of May. L907, The proceeds of the 
sale were paid into court and were distributed amongst the persons who 
held decrees against the judgment-debtor of Mayanand Gir Its 

tion took place on the 1st of July. 1907. Subsequently the claimant to 

the property brought a regular suit to which he made the present plaintiffs 

parties and also Mayanand Gir. That suit was decreed by the^oourb of 
first insbanoe on the llbh of Septembor, 1907. and after various hearinirs 
was confirmed by the High Court on the 22nd of November IQOQ 
plaintiffs instituted the present suit on the 12th of September.' 1910 claim 
mg to get back the purchase money as already mentioned The or^^^rh 
beiow holding that the suit was one for “ money had and received ^ by 
bhe defendants for the use of the plaintiffs, dismissed the plaintiffs’ suit 

as being barred by limitation on the ground that article 62 applied and 

of July, 1907. when the decree- 

holders received the money. 


(1) (1900J 5 0. W. N. 210. 

(2) (1902) 7 0. W. N. 105, 107. 

(3) (1878) L R. 5 I. A 116 

(4) (1891) I. L. B. 13 All. 383 


(5) (1879) I. Tj. R. 2 All 354 
(8) (1891)J. L. B. 19 Cal. 123 
(71 a909);l3 0 W. N. 1080. ' 
(8) (1893),!. £,. B. 18 Bom. 594, 
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The plaintiffs come here in appeal oonfconding that the deoteion of 
MAY ift the court below was wrong. It seems to ns that, apart from the 

— * Civil Procedure, the plaintiffs in the present case would have no ^ 

APPELDA^fB recover back the purchase money they paid merely on the ground that the 

iudgment-debtor’s title had [423] proved defective. This seems to have 
8 BA 319 = 1 J been the view taken by STRAIGHT, J.. when referring » ques^ton the 

A.L. J. 606 Full Bench in the case of Munna Singh v. Gajadhar Stnffft U). ina 

=1191. 0.986, learned Judge, after referring tea number of rulings, sajs:— Byaii 

these decisions it seems to have been recognized as an established princi- 
ple of law, that a purchaser at a sale in execution of decree cannot recover 
his purchase money, if it turns out that the iudgmenb-debtors. whose im- 
movable property ho has purchased, had no saleable interest. when the 
case came before the Full Bench this view of the law seems to have been 
acoeptad. The learned Chief Justice refers to section 315 ^he Code ot 
Civil Procedure, then in force, as being the foundation of the 
right, in that case, to get a return of hts purchase-money. 
to have been the view taken by Napier. J., the case of 
Ibrahim V. Mahomed Mura Lewat [^). At page 

Bays ; Itj has been laid down by the Privy Couaoil m DorabAlt Aftan 
V. Tin Executors of Khaju Moheeoodeen, that as in 

movable property are alike oapable ot being seized and sold under ' 

ot ^eri/acias. the responsibility ot the sheriff f 

the sale of real property. It is clear that where the ProP®r!=y 
personal estate and it was sold by the sheriff, no suit lay either ^am 
the sheriff or the judgment-oreditor, who had received ‘‘l^e Purchase mony. 
to recover it when the property had been recovered ‘'re P^rohase''^^^ 
a person claiming title, the principle being that a ^le by '‘li® ^ 

not a sale in market overt, the purchaser acquiring thereby only what tbe 
judgment-creditor had a right to sell, namely, the precise 
more, which the judgment-debtor possessed in the goods, and ^ 

was no warranty of title implied in a sale by the sherifi. » -hall 

outside the provisions of the Code ot Civil Procedure, to which we shall 

presently refer, an auction-purchaser has no right to recover back 
purchase money merely by showing that the judgment-debtor had no 

able interest. 

The real reason is that in a sale by the court or its °ffi®®r. ‘^ere is no 
warranty of title, and the money which the purchaser pay^ [424] o«^ot, 
either in law oreqaity.be said to have been received "r 

officer, or the oreditora tor tire use of the auction -purchaser We. there 

fore, think that, assuming that the plaintiffs had any cause of . 

cause of action was to enforce the right which was given to them oy 
Lotions 313 to 316 of the Code ot Civil Procedure ot 1883 which admit 
tedly was in force at the time of tbe sale and distribution of 
money in the present case). Section 315 provides, amongst other thing . 
that when it is found that the judgment-debtor had no saleable 
in the property which purported to bo sold and the purchaser is for snav 
reason ^deprived of it, the purchaser, shall be entitled to r®®®'^® 
purchase money from any person to whom the purchase money has neeu 

paid. 


(1) {1888) I. Tj. B. 5 All. 577. 


(2) (1913) 38 M. L. J. 487. 
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There is an alteration in the present Code whiob we need not oonsU 
der for the reason mentioned above. The plaintiffs’ right is regulated in mat 18. 
the present suit by the provisions of the Code of 1882. — 

In the Full Bench ease to which we have already referred, viz. 

Munita Singh v. Qajalhar Singh (l), it was unanimously decided that an 

aucbion-purchaser was entitled to bring a suit to recover back his purchase gs A. 419^11 

money, when it was found that the judgment*debbor had no saleable in- A. L« J. 606= 

terest. It seems to us quite clear that this is a form of suit for which 

there is no special provision in the Limitation Act. We have already 

pointed out how, in our opinion, it cannot be said to be a suit for money 

had and received. We, therefore, think that article 120 applies and it 

is admitted that if this is the proper article the suit is within 

time. The learned advocate on behalf of the respondents urges that 

even if it be held that the plaintiffs’ right in the present case is a right 

under the statutory provisions of the Code of Civil Procedure of 1882, the 

suit is nevertheless a suit for money bad and received by the defendants 

for the use of tho plaintiffs, and he quotes, in support of this contention, 

the case of "Ram Kumar Shaha v. Bam Qour Shaha (.2). The learned 

Judges, in deciding that case referred to the case of Hanuman Kamat v. 

Eanuman Mandur (3), and say as follows, at page 1083 : — " We are un- 
able to distinguish this case in principle from the case before us.” With 
[4253 gi^GAt respect to the learned Judges we think that tho cases were 
distinguishable. In Eanuman Kamat v. Eanuman Mandur (3) the 
money was sought to be recovered on the ground that there had been a 
failure of consideration in tho case of a private sale, whilst the case before 
tho learned Judges in Bam Kumar Shaha v. Bam Gour Shaha (2) was a 
case, like the present one, in which an auction-purchaser sought to recover 
his purchase money on the ground that the judgmenb*debtor had no sale- 
able interest. As against the authority of this case we have the case, al- 
ready referred to, oi Mohiudeen Ibrahim v. M^jhomed Mura Lewai (4), in 
which the learned Judges expressly decided that article 120 was the 
article applicable to a suit in which an auction-purchaser sought to re- 
cover the purchase money on the ground that the judgment-debtor had no 
saleable interest. 

Under these circumstances, we think that the appeal should be al- 
lowed and the case remanded : We accordingly allow the appeal, set aside 
the decree of the court below and remand the case with directions to re- 
admit the suit under its original number in the die and proceed to deter- 
mine the same according to law. Costs heretofore will be in the discre- 
tion of the court disposing of the suit. 

Appeal allowed and case remanded. 


( 1 ) (1883) I. D. B. 5 All. 577. (8) (1891) I. L R. 19 Oal. 128. 

(2) (1909) 18 C. \V. N. 1080. (4) (1912) 28 M. L. J. 487. 
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851.425=11 
1. L. J. 618 
=20 1. 0. 658. 
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35 A, 425 (=11 A. L. J. 613=20 I. 0. 653). 

APPELLATE CIVIL, 

Before Mr, Justice Tudball and Mr. Justice Muhammad Bafiq. 
Laohmi Nabain alias Munnuji (Plaintiff) v. Bam Charan Das and 

OTHERS (Defendants).^ 

[I6bh May, 1913.] 

Civil Procedure Code (1908). order XXXIX, rule 1 ; order XLIIJ, rule unction^ 

Order refusing injunction^ Appea 1. 

Held that an appeal lies from an order refusing, as well as from one grantiog* 
a temporary injunotion. 

[Ref. 43 All. 383; Bel. 88 I. 0. 48; Diet. 27 I. G, 131; Ref. 1924 Pat. 169.J 
The facts of this case were as follows : — • 

Two decrees were obtained against one Musammat Dropadi, in exe- 
cution of which certain property was attached. Laohmi Narain objected 
to the attachment and sale of that property on the ground that it belong- 
ed to him and nob to thfe judgment-debtor. His objection was .disallowed 
and he then brought a suit to establish his right. In the course of that 
suit he applied for a temporary [426] injunction bo restrain the defen- 
dant decree-holder from putting the property to sale. The lower court 
refused the application, merely remarking that the applicant could deposit 
the decree money. The plaintiff appealed bo the High Court, where a 
preliminary objection was raised by the respondents that the appeal did 
nob lie. 

Mr. M. Zt. Agarioala, for the appellant. 

The Hon’ble Dr. Siindar Lalt for the respondents. 

Tudball and Muhammad Bafiq, JJ ; — This is an appeal from an 
order passed by the court below under order TXXlS, rule 1, of the Code 
of Civil Procedure. Two decrees were obtained against one Musammat 
Dropadi, in execution of which certain property was attached. Laohmi 
Narain objected to the attachment and sale of that property on the 
ground that it belonged to him and not to the judgment-debtor. His ob- 
jection was disallowed and he then brought a suit bo establish his right. 
In the course of that suit he applied for a temporary injunction to restrain 
the defendant decree-holder from putting the property to sale. The lower 
court has refused the application, merely remarking that the applicant 
can deposit the decree money. A preliminary objection is taken that no 
appeal lies from the order. It is contended that order XLIII, rule li 
clause (r), merely relates to an order granting an injunction, but nob to 
an order refusing bo grant an injunotion. In our opinion, an order refus- 
ing as well as one granting an injunction is an order passed under that rule 
and the language of that rule covers both classes of orders. There is no 
force in the preliminary objection. As regards the merits, the application 
is not strongly opposed and, in the circumstances of the case, the injunction 
ought to have been granted by the court below. We allow the appeab 
set aside the order of the court below and grant a temporary injunction 
restraining the sale pending the final decision of the suit. . Costs in the 
present matter will abide the event. 

Appeal allowed. 


• Ficat Appeal No. 25 of 1913, from aa order of Gacu Prasad Dube, Subordi- 
Bato Judge of Allahabad dated tho 19th of November, I9l2. 
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38 A. 427 (=20 I. C. 148=11 A. L. J. 618). 

[427J APPELLATE CIVIL. 

Before A/r. Justise Tudball and Mr. Justice Muhammad Rafiq. 
Wahid-un-nissa and others {Defenda 7 Us) v. Kdndan Lal and 

ANOTHER ( Plaitltiffs ).^ 

[15th May, 1913.] 

23; order XLJII, r. 1 M^Suit d,Bmissed 
for default of appearance, but restored by appellate court— Bemand Appeal. 

HeW that no appeal would li© from an appelUta order diteotinc that a ault 
wh.oh had been dismissed because ueithe? party had appeared ehou^ 
restored to the 61 e ol pendiog oases aad heard. ’ 

In this case the plaintiffs' suit was dismissed because neither party 

appeared. The plaintiff, without applying for the restoration of the oase^ 

. appealed against the decree to the District Judge. The District Judge 
allowed the appeal and remanded the ease for decision on the merits 
Against this order the defendants appealed to the High Court, and at the 
hearing a preliminary objection was taken that no appeal lay 

Pandit Baldeo Ram Dave (for The Hon’ble Dr. Sundar'Lal), for the 
respondents, raised a preliminary objection to the hearing of the appeal on 

have the order. The appeal purports to 

have been filed under clause (u) of order XLIII, rule 1. from an order 

supposed to have been rnade under order XLI. rule 23. The order appealed 
against has not been made under rule 23. order XLI. Buie 23 contemplates 
a case in which the court of first instance disposes of a suit upon a preli- 
minary point and passes a “decree" and the “decree" is reversed on 
appeal. No decree ' has been made in this case by the court of first 
instance and the case has not been decided on a preliminary point. The 

order made by the court of first instance is not a “ decree.” In cnoh 

cases there IS no appeal from the appellate decree of the court If the 

appea had been dismissed by the District Judge, no second appeal would 

have lam to this Court. The law did nob contemplate an appeal where 

the appeal was allowed by the District Judge. wuere 

Mr. Nthal Chand (for Dr. S. M. buleman), for the appellanfi : An 

appeal is allowed from an order of romaed. Here an order of remand was 

passed and au appeal can be enterba.ned. The eourb below had no iur^s- 
diction to pass the order that it did juris 

[428] Even if no appeal lies, the court below having acted th 
jurisdiction. I submit, che case should be entertained imdl^r hUcT 
of section 115 of the Code of Civil Proeelure provisions 

Tudbald and Muhammad Eapio JJ * A u- 

taken that no appeal lies. The suit was dismissed by the ^oourt°o° first 
instance as neither of the parties anneared Ona ^ oouro of first 

to the court below, which entertained the appeal ^se/aride 
dismissal and directed that the first court Touid heaT the^c^^^^^^ 
opposite party has come up in second appeal, and it is urL^ that 
appeal lies. On behalf of the appellants it is urged that an anneal* i“° 
under order XLHI, rule 1. clause (u). of the Code of Civil Prf ^ ® 

This order relates to orders passed by appellate courts under oJdM XD?' 
rule 2d. In the present ease the order passed by the court below 
not an order under order XLI. rule 23. a nd tbLfore 

Cawapoi™ dtfo'd“Vhf2afof° JanuarvTTgw. 


1918 
BfAT 15. 

APFEIiIiATB 

OlVllj. 

38 A 427= 
20 1. 0. 145= 
11 A. £*. A. 
615. 
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1913 
MA'J 16. 

AFFBLiiATB 

ClVlD. 

35 A. 427 = 
20 1. C. 145= 
11 A L. 

615. 
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rule 1, bhe appellants have no right of appeal. Ib is-, therefore, clear 
that bhe preliminary objeotion must prevail. "We are asked to treat this 
appeal as an application for revision. We 'decline to do so in the circum- 
stances of the present case. The appellants, if they care do so, must file 
an application for revision which will be decided on the merits. The 
appeal fails and is dismissed with costs. 

Appeal dismissed. 


35 A. 428 (=11 A. L. 3. 648=20 I. C. 44). 

APPELLATE CIVIL. 

Before Mr* Justice Byves and Mr. Justice Jjyle. 

Ram Kubek Pande and others {Defendayits) v. Bam Dasi (Plaintiff).*^ 

[23rd May, 1913.] 

Hindu law— Joint Hindu family — Mortgage— Suit for cancellation of mortgage executed 
by managing 7 uemh€r— Compromise— Liability of ions. 

Ones', as head of a joint Hindu family, executed 1^1905 » 
mortgage of the family property, in which the widow of his deceased brotner 
joined as a oo morlgagor. In 1907 the moitgagora sued for oancellation of tbis 
deed, bub entered inco a compromise with the mortgagee, upon „ 

was passed maintaining the mortgage, but in a modided form. ® 

thorcatter instituted a suit for enforcement of the mortgage as settled cy 

compromise decree. 

[4201 Held that, in view of the fact that the courts below found that the 
compiomiso was genuine and for the benefit of the family, it was 
defendants to t iise the question of the genuinenes.s of the original mottgag , 
and that, whether or not the original mortgage was a genuine 
compromise decree gave rise to a debt which vf?.s binding on the descendants 
the original mortgagor K. Madan Lai v. Kishan Singh (1) referred to. 

CFoI. 24 T. 0,491.3 

The facts of this case were as follows ; — j .. - 

One Karya Pande and his brother's widow mortgaged the 
family property to the plaintiff. Two years later, bhe mortgagors brougM 
a suit to set aside the mortgage ou the ground that it was fraudulent, du 
compromised the suit with the plaintiff. The compromise provided : 

(а) that bhe mortgagors should be entitled to redeem on payment oi 

(б) that the mortgagee was to remain in possession until . * 

and that if the mortgagors interfered, they would be liable 

damages. _ 

The defendants, who are bhe .grandsons of Karya 

suit for mainbonance of their possession, alleging that 
fraudulent and collusive, bub their suit was dismissed 


Pande, brought a 
the mortgage was 
for default of ap’ 


plaintiff brought this suit alleging that she 
possessed in 1907. The suit was defended on the ground that the more 
gage was fraudulent and collusive and that there 

borrow and the widow had no right bo mortgage. The Judge fn 

dismissed bhe suit, giving eff ect to. the defendants pleas. The Judgo _ 

rsecond Appeal No. 1151 of 1919. from a decree of B. 

Judge of Gorakhpur, dated the 18bh of July, 1912, dated the Htb of 

Officiating Second Additional Bubotdinato Judge of Gorakhpur, dated 
March, 1912. 

(1) (1913) I. D. R- 94 All. 672. 
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Appeal reversed tbe decree and decreed the suib. The defendants appealed 
to the High Court. 

The Hon*ble Dr. Tej Bah<iditT Sapru (for whom Munshi Isv)a/r Saran) 
for the appellant : — 

The court has found that the original mortgage was fictitious. There 
was no money advanced by the plaintiff on foot of that mortgage. The 3B A. 428=11 
sons, therefore, were not bound to pay anything on account of the fictitious 
mortgage. The compromise in the suit made by the father by which he 
undertook a liability, was not in the interest of the sons. It was not a 
transaction for the benefit of the family and the father had no right to 
burden the family property with a liability for which no consideration 
bad passed. The members of the family are not bound by the [430] 
transaction. A fraud was effected by the executant on the family, and the 
members of the family could not be bound by the fraud of the ancestor. 

They are bound by his acts only so far as they are family transactions. 


=20 1.0. 41. 


The Hon’ble Dr. Sundar Xjdl, for the respondent : — 

The suit of Karya Pande, to set aside the mortgage, was a suit on 
behalf of the family, and although the other members of the family were 
not parties to it in name, to all intents and put poses, they must be taken 
to be parties to it. The court below having found that the father was 
suing on behalf of the family as its head, it must be presumed that every 
member of the family was suing and that therefore the compromise was 
entered into on behalf of bht family. There is no suggestion that there 
is anything fraudulent in the entering into the compromise. It was a 
compromise of doubtful rights. The question is not as to the liability of 
the sons to pay their father's debt bub of paying debts under the compro- 
mise to which the defendants were themselves parties. 

Munshi Iswar Saran was hoard in reply. 


Ryves and Lyle JJ. : — Karya Pande and Musammat Aureba Parain, 
his sister>in‘law, executed an usufiuctuarv mortgage of the zamindari 
share entered in their names, on the 13th of May, 1905, in favour of the 
plaintiff, for Rs. 1,799. It was agreed that the mortgagee should take the 
usufruct in lieu of interest and that the mortgage should be redeemed on 
payment of the mortgage money after a period of four years in any Baisakh. 
It is unnecessary bo recapitulate the further covenants in the bond. In 

1907, the mortgagors brought a suit against the mortgagee to cancel this 

mortgage on the ground that it was merely a paper transaction and no 
consideration passed. Karya Pande expressly brought this suit in his 
capacity of manager of a joint Hindu family. It Is unnecessary to consider 
whether such a suit could have been maintained. The parties, however, 
arrived at a compromise the terms of which were that the amount then 
due on the mortgage, which was about Rs. 2,500, should be reduced bo 
Es. 1,200 and that the mortgage be redeemable iu two years. A decree 
was passed in terms of the compromise, dated the 23rd of May, 1907 
The plaintiff now sues to recover Rs. 1,200 due on the mortgage’ 
as modified by the decree and for damages as stipulated in the [43i] 
mortgage and decree, on the ground that she had been wrongly dispos- 
sessed by the defendants. Karya Pande is dead and the defendants are 
hie grandsons and great grandsons and Musammat Aureha Parain The 
main defence to the suit was that the mortgage of 1905 was a fraudulent 
transaction entered into to defeat creditors, and in particular, one Harpal 
Pande. Harpal Pande held a mortgage on some other property of 
Karya Pande, and in execution of a decree on his mortgage he sold the 
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1913 mortgaged property. As the proceeds of the sale were insufficient to satisfy 
MAY 28, the decree, he applied on the *28bh of March, 1900, for a decree under 

Affbi^atb Transfer of Property Act, to recover the balance of the 

Oivm. decretal money. This mortgage in suit, it is alleged, was ezecuted on 

the 13th of May, 1905, to defeat bis claims. It was also pleaded that the 

89 A. 428=11 suit and compromise of the 23rd of May, 1907, were collusive and there- 
y® for ineffectual, and, in any event, could not bind the defendants other than 
44. Musammat Aureha Parain, because they were not parties to it. Tho first 
court dismissed the suit on the ground that the mortgage of 1905 was 
entirely fictitious and was a mere paper transaction fraudlently entered 
into to defeat the creditors of the estate. On appeal the lower appellate 
oourt upheld this finding, but came to the conclusion that the compromise 
in 1907 was perfectly genuine and was entered into because Karya Pande 
was afraid that his suit would be dismissed. As the suit was instituted by 
him in a representative capacity as bead of the family, the whole family, 
including minors, were bound by bis act. It further found that the compro- 
mise was for the benefit of the family, and decreed the suit. In second 
appeal it has been argued on behalf of the defendants appellants^that on 
the finding that the original mortgage was made without consideration 
no money passed and consequently there was no debt due from Earya 
Pande, and that, therefore, there was no pious duty on the part of the 
sons and grandsons involved in the matter, and, secondly, a compromise, 
which purported to modify a mere paper transaction, could create no 
liability. 

Id our opinion, this ingenious argument has no force, and wd think 
that on the finding that the compromise was not collusive, but was goninue 
and made to benefit the family, the courts were [432] not entitled to go 
into the question as to whether the original mortgage was or was not 
fictitious. 

According to the Full Bench ruling in Madan Lai v. Kishan Singh 
(1), tho whole family, including the minors, were bound by the decree. 
Bub even assuming that it was open to the defen.^anbs appellants to re- 
open the question as to the validity of the original mortgage, and even 
assuming that the findirg of the lower courts as to iti nature is correct, 
the original mortgagors sued in 1907 to get rid of the danger to the family 
which their own fraudulent conduct had created. It ie true that the 
mortgagee was equally fraudulent, but she was nevertheless entitled to 
maintain her possession. In pari delioto melior est positio de/endenlis^ If 
the court had decided the case on this principle, the suit would have been 
dismissed and it would have been res judicata between the parties that 
there was a mortgage legally enforoible against the defendants appellants 
for an amount, then approximately, Rs. 2,500. In order to minimize the 
liability of the family, the mortgagors were probably well advised to make 
the best terms they could and compromise the case. Even if there was 
no loan nor debt in the beginning this decree created a debt for which 
there was good consideration, which the sons and grandsons are bound to 
discharge We, therefore, dismiss the appeal with costs. 

Appeal dismissed. 


(1) (1912) I. ti. B. 31 All, 672. 
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35 A. 482 (=18 I. 0. 465=11 A. L. J. 642J 

\ 

APPEIiliATE CIVIL. 

Before Sir Henry Richards^ Knights Chief Justice, and Mr. Justice Banerji> 

Bhagwant Singh (Plaintiff) v. Bholi Singh (Defendant)^. 

[23rd May. 1913.] 

Act No. IX of 1909 {Indian Limitation Act), schedule I, articles 139 and 144 — Execu- 
tion of decree^ Successive purchasers of same propertySuit by subseguenl purchaser 
to recover from earlier purchaser. 

Arliole 138 of«the Limitation Act only applies to saitB in which the auction 
purchaser is the plaintifi and the judgment-debtor. or some one claiming 
through him. is the defendant. 

Bam Lahhan Bai v. Cajadhar Bai (1) smd' Khircda Kanta Boy v. Krishna 
Das Laha (2) referred to. 

This was an appeal under section 10 of the Letters Patent from 
the judgment of a single judge of the Court. The facts of the 
[4S3] case are stated in the judgment under> appeal, which was as fol- 
lows: — 

**Thi9 was a suit for recovery of possession over certain immoveable property, and 
the only question for determination before me is oce of limitation. In stating this 
question. I think it reasonable to accept everything which the court below have found 
against tbe conduct of tbo defendant upon the facts of the case. It appears that the 
defendant, holding three distinct mortgages on the prop-rby in suit, brought three dis- 
tinot suits, one upon each mortgage. Be obtained decrees and put tbe property up for 
sale three times, once upon each decree. He purchased himself at auction under two of 
his decrees on the 2l8t of February, 1898, and obtained formal possession on tbe 7th of 
September. 1898, and again on tbe 30th of January, 1899. In tbe mean time the same 
property bad been put up for sale a third time on the 2l8t of April, 1898. Tbe defend- 
ant appeared at that auction sale, said nothing about his previous purchase but actual- 
ly bid for the property as if it etill belonged to bis judgment-debtor. He was out-bid by 
the plaintifi, who thus became auotion-purcha-^ee at this tWrd sale held on the 2lBb of 
April, 1898. This sale was confirmed by the court on 30th of Hay, 1898 and the plain- 
tiff obtained formal delivery of possession on the 15th of May, 1699. It must be re- 
membered, therefore, that his judgment-debtor was still in possession at tbe date of the 
auction sale, but tbe decree-holder (the present defendant, as auction purchaser under 
bis first two decrees, had bimaelf obtained formal delivery of possession before tbe plain- 
tifi did so Tbo present suit was brought on tbe first of June, 1910 and 1 have to deten- 
mine which is tbe article of tbe first schedule to tbe Indian Limitation Act (Act IX of 
1906), by which that suit is governed. Ibe suit as brought is one to which article )42 of 
tbe said schedule would apply. -provided the plaintifi succeeded in establishing tbe neoea- 
sary facts. What tbe pluntifi says is that be obtained actual and cot merely formal 
possession on tbo 15tb of May, 1899, but lost that possession some time in tbe month 
of July. 1899, owing to an adverse decision of the Bevenue Courts. If these facts were 
established, tbe suit would be one for possession of immovable property when the 
plaintifi while in possession of tbe properly, bad been dispossessed ; artiole 142 ol the 
Indian Limitation Act would apply; the date of the origin of the cause of action would 
be tbe month of July, 1*499, and the suit would be within time. In such a suit, 
however, tbe burden of proof is on tbe plaintiff to satisfy tbe court that be was actual- 
ly in possession within limitation. There is no finding in favour of the plaintifi by 
either of the courts below on this point, nor has cither of them applied article 142 of 
the schedule, nor has either of them calculated tbe origin of tbe cause of action from 
the month of July, 1699. Both tbe courts below have held that tbe plaintifi has a 
cause of action dating from the I5th of May, lb99, tbe date on which formal delivery 
of possession to him took place under orders of the court. Tbe learned Mucsit him- 
self does not expressly state what artiole of tbe limitation Act be proposes to apply ; 
but the learned Subordinate Judge on first appeal has expressly applied article 144. 
This artiole cannot be applied unless the court is prepared to find that tbe suit is one 
for possession of immovable property not especially provided for under C43t3 any of 

*Appeal No. 81 of 1912 under section 10 of the Letters Patent, 

(1) (1910) 1. L. B. 33 All. 224. (2) (1910) 12 0. D. J. 378. 
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the other arttoles ol the schedule in question. This seems to me clearly imposaiblei be- 
cause the suit as framed is one to which article 142 would apply, and it discloses facte 
which would make article 18S of the schedule applicable. The courts below have held 
that article 188, of the schedule is excluded by the priooiple of the ruling of this court 
in Naratn Das v. Lalta Prasad (1). Tbat ruling obviously does not exclude arti- 
cle 13B, because the particular case then before the Court was decide! without any 
determination of the question whether article 13Q or article 144 would have applied to 
the facte theo before the Court. By implication it seems to me that this ruling io 
eotirely against the plaintiS; but 1 will refer to this point again presently. There are 
other authorities foe holding tbat article 138 of the schedule would apply to the present 
suit as for instance, Oases reported in I. L. B. 36 Bom. 452, and in 1 L.B. 17 Mad. 89. 
1 come baok, therefore, to what seems to me the one question really arguable, namely* 
whether or not the courts below should have found in favour of the plaintiS on the 
ground that be has made out a sufidoient case for applying the article of Limitation 
Act on which bis suit was actually based, namely, article 142. I do not think the case 
for the plaintifi can be put any higher than this, namely, tbat the court should 
accept bis certificate of formal delivery of possession on the 15th of May, 1899, as 
pri via Jade sufficient proof that he obtained actual possession on tbat date. If 
this proposition can be affirmed, then it would not be necessary for the plainlifi 
to prove that he actually lost possession in the months of July following, or on any 
specific da'e ; he could claim to have made out a good title, plus possession within 
twelve years of the date of the suit. Now it is on this very point that the ruling 
in Weekly Notes. 1699. already referred to, seems to me against the plaintiff. Apply- 
iDg the principle involved in that ruling to the tacts of the present case. I hold tbat 
if the judgment-debtor had been in actual possessioa on the 16th of May, 1899, then 
the court would have been bound to acoei^t the plaintiff's certificate as sufficient proof 
tbat the judgment-debtor was actually ousted from poB<>esaion od that date, and that 
posstssion passed to the plaintiff The case is otherwise when the judgment-debtor was 
not in possession on the 15th of May, 1899, but another person was in possession as 
auotion-purohaser under a previous sale As against such auction-purchaser, formal 
delivery of possession to the present plaintiff is no^ proof tbat he was actually ousted. 
SomethiDg has been said belore me in argument as to the dishonesty of defendants' pro- 
ceedings, and as to the question of estoppel. Ihe oonsideratioss are quite irrelevant to 
the question of limitation, li the plaintiff had come into court within twelve years 
of the date of the confirmation of bis auction sale, it may be that the courts below are 
perfectly right in holding tbat no sort of defoDce on the merits would have been open 
to the defendant, in view of his proceedings, and partioulariy in view of the fact that 
he was a bidder at the auction sale of the '.lil'et of April, 1893. The whole point of the 
law of limitation is, however, that a defendant cannot be put to the defence of his-title 
at all unless thepUmtiff oUims from the courts the relief to which he is entitled with- 
in what tbe Legislature has laid down to be a suitable time with reference to the facts 
of each particular case. 1 bold that the suit as framed is barred by article 142 ol tbs 
C435] first schedule to tbe Indian Limitation Act, because tbe plaintiff baa failed to 
prove the ingredients necessary to bring his suit under the operation of tbat article. 

I hold that the facts disclosed are such tbat tbe suit would have been maintainable 
under article 139 of tbe same schedule if it bad been filed two days earlier, but that 
it is barred under that article, because it was brought more than twelve years from 
the date of the confirmation of tbe auction sale. 1 hold tbat article 144 of tbe same 
schedule cannot bo applied at all, because from any point of view the suit is one 
provided for by another article in the same schedule. 1, therefore, accept this appeal, 
and eettiog aside the decrees of both tbe courts below, dismiss the amt with costs 
throughout." 

Panditi Uma Shankar Bajpai^ for the appellant. 

Babu Damodar Dast for the repondent. 

Richards, C.J., and Banerji, J. — The faots out of which this appeal 
arises are a littile peculiar. It appears that the defendant obtained three 
mortgage decrees on foot of three separate mortgages against the property 
which the plaintiff now seeks to recover. There were three separate 
sales. The defendant himself purchased at two of the sales. He bid at 
the third sale, bub he was out- bid by the plaintiff, and the plaintiff was 
accordingly declared the auction-purchaser. The sale to the defendant 
was on the 2lsb of February, 1898 ; that bo the plaintiff was on tbe 

( 1 ) Weekly, Notes, 1899, p. 66. 
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21sii of April 1898. The defendant obtained either formal or aotnal igia 
possession on the 7th of November. 1898. The sale to the plaintiff was mat 39. 

aonfirmed on the 30bh of May, 1899. The present suit was not instituted 
until the 1st of June, 1910. In any view of the ease, the plaintiff slept ^.fteIi^ate 
on his rights for nearly twelve years. The only question whioh had to be ' 

decided was one of limitation. It has been urged with great foroe in the 35 A. 432=16 
present Letters Patent Appeal that article 144 of the Limitation Aot is C. 466sll 
the article which should regulate the present suit. The learned Judge of 
this Court, in his decision against which the present Letters Patent 
Appeal has been preferred, held that article 138 applied. It is quite true 
that the plaintiff's suit is based on an auction purchase in execution of a 
decree ; it is also true that at the date of sale to the plaintiff the judg- 
ment-debtor was in possession. At first sight it would appear as if article 
138 applied. We are, however, inclined to think that article 138 only 
applies to suits in whioh the auction-purchaser is plaintiff, and the judg- 
ment-debtor. or some person claiming through C436J him, is defendant. 

[See Ziakhan Hai v. Oajadhar Rai (1) and also Khtroda Kanta Roy 
v. Krishna Das JLaha (2).] The respondent meets this argument by say- 
ing that even assuming that article 144 is the article which applies to the 
circumstances of the present case, it has been found that he claims 
through the judgment-debtor and that therefore ha is entitled to add to 
his own possession the possession of the judgment-debtor from the 30bh 
of May, 1898, It is clear that if the defendant is so entitled to add this 
period, the claim would be time-barred. It is true the defendant claims 
through the judgment-debtor. He was an auction-purohaser of the 
judgment-debtor's interest and is in possession as such. It is, however, 
contended on behalf of the plaintiff, that having regard to the fact that 
the defendaot allowed the property to be put up to sale a third time and 
bid at the sale himself, he ought not to be allowed to say that ho claims 
through the judgment-debtor. Both the court of first instance and the 
lower appellate court placed considerable weight on the fact that the 
defendant bid at the auction sale at whioh the plaintiff was declared the 
purchaser. Bub no issue was framed as to whether or not the defendant 
is estopped from setting up the case that he claims through the judg- 
ment-debtor. It has not bean explained how it was that the property 
came to be put up to sale on foot of each of the decrees, nor has it been 
shown how far the defendant was responsible for the property being so 
put up. All the decrees appear to have been put into execution about the 
Same time, and it may have been that the court executing the decree was 
as much, or more, to blame than the defendant, in allowi-Dg the same pro- 
perty to bo sold three times. Furthermore, it has not been found that 
the plaintiff was ignorant of the fact that two months before his purchase 
the property had been already sold and purchased by the defendant. If 
he knew all these facts it could hardly be said that he was misled by the 
fact that the defendant bid at the last auction sale. We think that be- 
fore finally disposing of the appeal we should have a clear finding on this 
issue of estoppel. We therefore refer, under order XU. rule 25, the fol- 
lowing issue : — 

[437] “ Did the defendant by his act intentionally cause the plaintiff 
to believe that he did nob already purchase the property himself, and that 
the property could be sold and a good title given under the decree in 
e xeoubioD of w hich the property was sold to the pla intiff?*' 

(1) (1910) I. Ii. R. 83 All. 224, (j) (I9l0) 12 0. L. J. 87^ 
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Sd All. 438 [RdiAn Htau ooubx BBPdBxs [lol. 

Iq coasideriag bhts issao the oourb will bsar ia mind fahe imporbanoa 
ol the knowledge of the plalnbiS of what had previously ooourred. The 
court will take suoh additional evidenoeas the parties may addude, releveat 
to the above issue. On receipt of the finding ben days will be allowed 
for filing objections. 

On return of the finding the appeal was dismissed. 

Appeal dismissed. 


as A. 437 <=11 A L. J. 638=20 I. C. 27.) 

APPELLATE CIVIL. 

Before Sir Henry Richards^ Knight Chief Justice, and Mr. Justice Lyle. 

Megh Raj and another {Defendants) v. Mathura Das and others 
{Plaintive) and Shib Singh and others {Defendants)."^ 

[21st May. 1913.] 

Act No. IX of 1908 (Didian himitaiion Act), section X9^Liinit(ition-^Acknowledgnt6nt 
•^iicgutaites jor valid acknowledgment. 

Held that an aoknowledgment of a debt to be a valid aoknowledgmect within 
the meaning of seotioQ 19 of the Indian Limitation Aot» 1908* need not be 
addiossed to the ereditor, but may be made to some other person, as, e.g.. by 
means of a deposition in court. 

Held also that a statement in the form *'th6 whole of Janki Prasad's mortgage 
money ia owing,” there being in existence at the time two mortgages held by 
Janki Prasad, must be taken to >«pply to both, in the abience of evidence indi* 
eating u difierent signiOoation. J/umrum Seth v. Scih Bupchand (1) and 
Myltipore lyaaatvmy Vyapoory iXoodltar v. Xeo Kay referred to. 

[Appl. 46 I. 0. 973=4 M L. J. 5al.] , 

This was a suit on a mortgage bond, dated the 24th of Jannary. 
1892. It was executed by Shib Singh and Ajit Singh, two brothers, in 
favour of Janki Prasad, who was a member of a joint Hindu family. The 
bond was executed for Rs. 1,200. Defendants 12 to 14 were subsequent 
tranferees of the property. The suit was instituted on the 9th of July, 
1910, against the executants and their sons and grandsons. But the sub' 
sequent transferees were nob impleaded bill the 14bh of July, 1911, the 
application for bringing them on the record having been put in on socne 
day m the preceding February. The transferees pleaded that the suit 
was barred against them, they having been impleaded long after the period 
t438J of grace allowed by the Limitation Ao6 of 1908. The reply to this was 
that one Ram Dayal, through whom they derived their title, had admitted 
the mortgage in question so late as the 2nd of June, 1909. Ram Dayal 
was examined by the court in a suit in which he was defendant and there 
he had said that *' the whole of Janki Prasad's mortgage money is owing. 
That was a suit by a third party to recover possession of property covered 
by the present mortgage from Ram Dayal, who bad purchased it at an 
auction sale. It appeared that there were other mortgages in favour of 
Janki Frasad as well as in favour of his brother, Mathura Prasad, executed 
by these two brothers in conjunotioii with some other persons. 

The Subordinate Judge held that the statement of Ram Dayal in the 
deposition of I9u2, amounted to an admission and decreed the suit. 

• First Appeal No. 88 of 1919 from, a decree of Gokul Fcasad, Subordinate Judge o. 
Sbabjahanput, dated the 96th of November, 1911. 

(1) (1906) I. L. R. 33 Oalo. 1047. (9) (1887) I. L. R. U Cal 801. 
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Mr. B. Bi. 0 Conor (The HoD’ble Dr. Tej Bahadur Sapru with him), 4040 
for the appellants. Blvr fli. 

There were four mortgages over this property in favour of Janki ~ 
Prasad or his brother in which the defendaubs were interested. It was Appellate 
nob clear which of these^Raoi Dayal was referring bo when he made that OnriL . 
statement. He was mixed up in the description he gave because it did 354 , 437=11 
not tally with particulars of any one of the mortgages. There was nob A. L. J. 688 
present before his mind any particular document under which he thought —20 LO, 27. 
himself liable. There was no specification of any kind. An acknowledg- 
ment must bo a clear acknowledgment of a specific liability. Besides, it 
was nob a voluntary acknowledgment. Bam Dayal was examined by the 
court, he was neither examined in chief nor cross-examined. There was 


no question at the time regarding any of these mortgages. 

The Hon’ble Dr. Sundar Lai (Dr. Chandra Dan&rji and Pandit 

Bama Kant Malaviya with him), for the respondent. 

The question was whether the acknowledgment fulfilled the require- 
ments of section 19 of the limitation Act. What was necessary to be seen 
was that the acknowledgment sufficed to identify the claim on the docu- 
ment under consideration. Looking to the depositions as a whole, it was 
clear that Bam Dayal meant to say that the entire money dne to Janki 
Prasad was unpaid. 

[ 439 J The Hon’ble Dr. Tej Bahadur Saprut in reply. 

The law did nob require any specification of property, bub the meaning 
of the admission must be clear. It was held in a case by the Privy 
Council that the admission must bo to the creditor himseif ; Mylapore 
lyt^awmtj Vyapoory Moodliar v. Yeo Kay (1). and it was followed in Imam 
A.li v. Baij Nath Ram Sahu, (2). But these decisions were departed from 
by the Privy Council in Maniram Seth. v. Seth Bup Chand (3). 


Bic HARDS, C. J. and Lyle, J. — This appeal arises out of a suit upon 
foot of a mortgage, dated the 24bh of January, 1892. The court below 
has made a decree in the plaintiff’s favour, bub certain persons have 
preferred an appeal. They are purchasers of a portion of the property 
which the court below has ordered to be sold. The present suit was 
instituted on tbe 11th of July, 1910, but the appellants were nob made 
parties to that suit until the lith July, 1911. It will thus appear that the 
suit was barred against them unless something had happened which gave a 
fresh period of limitation. The allegation of the plaintiff was that there had 
been an acknowledgment by a predecessor in title of the appellants on the 
2nd of June, 1902. The ptatement which is relied upon as an acknowledg- 
ment was made by one Ram Dayal in a suit brought against him and 
others for possession by an outsider. Being a party bo the suit he was 
called and questioned by the Judge, and the statement he made was sub- 

sequeutly signed by him. In the course of his statement ho said : “ The 

whole of Janki Prasad's mortgage money is owing." The contention of the 
appellants is that at that time there were two mortgages in favour of Janki 
Prasad^and.^bhat the statement of Bam Dayal might just as well apply to 
one asjbhe other and that therefore it is no sufficient acknowledgment 
wibhin^the meaning of section 19 of the Limitation Act. If it could be 

made good that the statement might apply equally to one of two mort- 
gages and did nob apply to both, a great deal might be said for the present 
appeal. However, the statement of Bam Dayal must be taken in oonjunc- 

(1) (1887) I. Jj, B. I4 0al. 801. (8) (1906) I. D. R. 83 Cal 1047 

(2) (1906) I. L. B. 83 Cal. 61. 
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bion with the oiroumsbanoes and bhe resb of bhe sbabemenb he made. 16 
appears that on the 30bh of October. 1888, two sets of persons made a 
mortgage in favour of one [440] Mathura Das, who was joint with Janki 
Prasad : one set were Brahmans and the other set Thakurs. This was a 
mortgage with possession. On the 8fih of November. 1888. exactly the 
same persons made another mortgage of the same property in favour of the 
same person. On the 24bh of January. 1892, another mortgage was made, 
but this time it was made by the Brahmans alone and of their share. But 
on the very same day the Thakurs made the mortgage now sued upon, of 
^eir share in the property. These mortgages were in favour of Janki 
Prasad. In effeot these two lash mortgages were one transaction and they 
were very similar to the other transaction of 1888 in which the Brahmans 
and Thakurs joined together. Heading the statement which Bam Dayal 
made as a whole, it is perfectly clear that he was referring to the two 
mortgages of the 24bh of January. 1892. though he was probably unaware 
that the money was advanced on two documents instead of one. 

It is quite clear that he was referring to the entire debt due to Janki 
Prasad because ha refers to some members of each of the two sets of mort- 
gagors though ha does not name them all correctly. 

It is next contended that the statement does not satisfy bhe provisions 
of section 19 of bhe Limifeation Act, because the acknowledgment was not 
given to the creditor, and the case of Mylapore lyasuidmy Vyapoory 
Moodliar v. Yeo Kay (1) is cited. The explanation to section 19 of the 
Limitation Act expressly states that an acknowledgment may be addre^ed 
to a person other than the person entitled to the property or right and in 
the case of Maniram Seth v. Seth Rupchand (2) where the acknowledg- 
ment was made under analogous conditions, their Lordships of the Privy 
Council referring to the explanation to section 19, held that the 
acknowledgment was good and satisfied the conditions of the section. 

Under these circumstances, we think that the view taken by the 
court below was correct and we accordingly dismiss the appeal with costs. 

Appeal dismissed. 


36 A. 441 (Kil A. L. J. 630=20 1. 0. 41V 

[441] APPELLATE CIVIL. 

Be/ore Mr. Justice Ryves and Mr, Jnstioe hyle, 

Sanwal Singh (Defendant) w. Ganeshi Lal (Blainii-ffY^ 

[16th May. 1913.] 

Civil Procedure Code (1908), order XXXIV’, rule 1 order J, rule 6 — Parties to suii^ 
Mortgage — Joint mortgage of separate properties— Suit barred as against one mort- 
gagee — Remaining property liable for whole debt. 

The {Separate propertiee of two mortgagors were joiotly mortgaged toseoure 
one debt. The mortgagee sued for sale just within limitation, making one of 
the heirs of one mortgagor a party defendant, and stating that nothing bad 
been heard of the other for twenty-five years. In the written statement it was 
pleaded that this heir was alive bat by that time the suit as against him was 
time-barred. 


• Second Appeal No 1040 of 1912 from a decree of E. C, Allen, District Judge of 
Mainpuri, dated the 4tli of May, 1912, modifying a decree of Jawad Husain. Muosif 
of Shikohabad, dated the 28rd of January, l9ll. 

(1) (1887) I. D. R. 14 Oal. 801. (2) (1906) I. h. R 83 Cal. 1047. 
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H«id that the animple^ded heif of the mortgagor was not a nooeasary party 
to the auit, and that the auit might be proceeded with against the other rente- 1W8 
aentative of the mortgagor and hie aeparate property for the whole amount due 
on the mortgage. . ■ 


Jai Gobind v. Jas Bam (1) folj^owed. Oendan Lai y. Babu Bam (2) diatin- 
guiahed. Imam Alt v Batj Nath Ram Saku Gahim Lalv, Ram Lai U) 

^ri.^ftna Ayyar y. MtUhukumarasawmtya Pillai (5), Baro Kumari v. Baitern m m MM4—44 
Mortgage Co., t6) and Dehendra Nath Sen v. ilirza Abdul Samad (7) referred to I® ?* 

[Fol. 39 Mad 419=39 I. 0. 113; Ref. 70 1. C. 512=35 O. F.. J. 332; 75 1. 0. 917; 82 I. 201 0 iL 


One Umrao Singh in 1880 executed a mortgage of certain pronerbv 
in favour of the plaintiff’s father. In 1910 the plaintiff instituted a suit 
for sale on the basis of this mortgage against Sanwal Singh, son of Angad 
Singh, one of the two sons of Umrao Singh, and alleged that, although 
there was, or bad been, another son Mangal Singh, he had not been heard 
of for twenty-five years. In the written statement it was pleaded that 
Mangal Singh was alive, and was a necessary party to the suit. 

The lower appellate court found that Mangal Singh was alive * that 
he and Sanwal Singh were separate, and that the suit would nob fail 
because Mangal Singh had nob been impleaded, and decreed the plaintiff’s 
claim against the property standing in the name of Sanwal Singh The 
defendant thereupon appealed to the High Court. 

Pandit Braj Nath Vyas, for the appellant. 

The Hon'ble Dr. Tej Bahadur Sapru, for the respondent. 

Ryves and Dyle. JJ:— This was a suit to recover Rs. 920, the prin- 
cipal and interest due on a mortgage executed by Umrao [4421 Singh on 

the lath of July. 1880, in favour of the plaintiff's father, by sale of the 
mortgaged property. 


It was stated in the plaint that Umrao Singh, the mortgagor died 
leaving two sons. Mangal Singh and Angad Singh. The plaint recites — 
Mangal Singh has nob been heard of for a long time, that is, for about 
twenty-five years, and Angad Singh died childless. In the public khewat 
the names of Maegal Singh, who has nob been heard of, and of Sanwal 
Singh, defendant, stand recorded in the column of the mortgagor against 
the property mortgaged. Besides Sanwal Singh, defendant, no other heir 
of Umrao Singh, principal mortgagor, and of Mangal Singh- who has nob 
been heard of. is in existence,” This suit was instituted on the 2nd of 
August, 1910. In the written statement it was stated that Mangal Singh 
was ahve and was m the service of the Indore State, and that he was a 
necessary party bo the suit and that the claim was bad for non-ioinder of 
a necessary party. This written statement was filed on the 24th of 
November, 1910- The courts below have decreed the suit and have 
directed that the whole amount claimed should be recovered by the sale 
of the property entered in the name of Sanwal Singh, and have excluded 
the share standing m the name of Mangal Singh. The learned Dicfrin* 

ingh was alive. (2) that Mangal 
Singh and Sanwal Singh were separate. (3) that the suit should not be 
dismissed altogether because he had not been made a party. 

Before us, in second appeal, two only of the pleas taken in the memo- 
randum of appeal, have been pressed; first that on the finding that Maneal 
Singh was alive the whole suit should have been dismissed as he had not 
been made a party, and secondly, that in any event r.h,. half of the 


(1) Weekly Rote?* 1898, p. 130. 
(3) (1911) 9 A. L. J. 86. 

(3) (1906).l. Ii. B. BBiCal. 618. 

(4) (1907)'6 0. li 3. 46. 


i®! (1905) * B. 29 Mad. 317 

(6) (1907) 7 0. L. J. 374. 

(7) (1906) 10 0. li. J. 160. 
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property recorded iu Sanwal Singh's name ought not to have been made 
liable for more than half of the money claimed. 

On the hrst point* reliance is placed on order X.XXIV 1 rule 1, of the 
Code of Civil Procedure and Gendan Lai v. Bahu Bam (1). This 
case* however, does not apply, although some observations of the learn- 
ed Judges and particularly those of Mr. JUSTICE KaraMAI HUSAIN 
are against the appellant. We do not think order XXXIV, 

rule 1, really has any application in the present case. That rule requires 
all persons having an interest in the mortgaged security to be joined in 
the suit. Now this mortgage was time-barred long ago on the proper 
construction of the law of limitation as laid down by their Lordships of 
the Privy Council. 

Twelve years, and not sixty years, as had been held in these pro- 
vinces, was the period within which, ordinarily, such a suit should bo 
instituted. The plaintiff’s suit on this mortgage would have been time- 
barred, had nob the Legistlature added section 31 bo the Limitation Act. 
Under the provisions of that section the suit was in time up to the 8bh of 
August, 1910. The plaint was bled only a few days before this date. 
The plaintiff stated then that he had no knowledge whatever of the exist- 
ence of Mangal Singh and that was the reason why he was nob made a 
party. By the time the written statement was tiled, the claim against 
Mangal Singh was time-barred and the mortgage as against him and his 
property was extinguished. We do not think it was the duty of the 
plaintiff to bring on the record a person against whom no claim could be 
enforced in the suit. At the time of the trial of the suit there was no 
mortgage subsisting on tho property of Mangal Singh. The only property 
which could be made liable for the mortgage money was the share in 
possession of Sanwal Singh. In this share Mangal Singh had no concern. 
He would nob, therefore, seem bo be a person having any interest in the 


subsisting mortgage security. 

The question may be looked at from another point of view also. 
Order I, rule 9, provides that no suit shall be dismissed by reason of mis- 
joinder or non-joinder of persons. That rule does not apply when a 
cause of action arises against a number of persons jointly, because in that 
case when one of such persona is eliminated, no cause of action subsists 
against tho rest of thorn. If it does nob subsist against all, it cannot 
subsist against any. In this case, however, the property has been divi - 
ed, and portions of it are held separately by Mangal Singh and Sanwal 
Singh. No cause of action arises against them jointly, and the failure to 
implead Mangal Singh is no reason for dismissing the suit against Sanwal 


Singh. 

[4AA3 On the second point, reliance is placed on Imam Ai* v. 
Baij Natk Bum Sahu C‘i). In that case the ruling of this Court in Jat 
Qobind V. Jas Bam (3) was dissented from. Bub this opinion, as stated 
on page 121 of the report in I. L. R. 33 Cal. has not been oonsisben y 
adopted even in the Calcutta Court. In Bakim Lai v. Bam Lai ® 

ruling in Krishna Ayyar v. Mulhukumaro.sawmiya Pillai (b), which sup 
ports us, was dissented from. In Baro Sumari v. Eastern Mortgage 
pany (ti), however, tho learned Judges considered the rulings in I.^L . 
33 Calc., p 613 and in I. L, R., 29 Mad., p. 217 and stated we 


(l) (1911) 9 A. r.. J, 8G. U) (1907) 6 C. L. J. 46. 

(2i (1906) I. Hi R. 83 Cal. 618. (6) (1106) T. D. B. 29 Mad. 217 

(8) \\ eekly Notes, 1898, p. 120. (6) (19o7) 7 O. L. J. 274. 
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ooQsider the rule laid down in the lasb mentioned ease is oorreob.” In 
Dehenira Nath Sen v. Ablul Samcid (1) Mookbhji, J., who also deli- 
vered the judgment in I. Ij. H., 33 Caht p. 613, referredj apparently 
with approval, to tho ruliag in I. L. H., 20 Mad., 217 and to 
the ruling in C. Xi. J., Vol. Vil, p. 274=, and stated, as reported at 
page 175 : — “ The general rule unquestionably is that a mortgagee 
oannob be required, a*) the instanoe oi a purchaser of a part of the pre- 
mises, to apportion his mortgage-debt among the se?oral parts into which 
the property has been divide! and to look to each only for the propor- 
tionate share, unless oiroumsbanoos have happened, the efiteob of which, 
in fact and in law, is to create a severance of tho seouriby.*' It seems, 
therefore, that the rule in I. L. B. 33 Cal., p. 613, was intended to 
govern the particular facts of that case on the p^int, and not to lay down 
any general rule. But, bo that as it may, it seems to ns that we should 
follow the ruliag of this Court in A. W. N. 1898, p, 120, with which wo 
entirely agree. It was laid down in >bhat case that if two properties 
are jointly mortgaged for the same debt, each of these properties is liable 
for the whole debt, and it is open to tho mortgagee to proceed either 
against tho whole of the mortgaged property or against a part only of 
such property.” In this case, if tho original mortgagor had been alive it 
would have been open to the plainbifl to bring to sale the whole or any 
part of the mortgaged property in tho mortgagor’s possession, and we do 
nob see any reason why the right of the mortgagee should, in any way, be 
out down [443] or prejudiced owing to the fact that after the mortgagor’s 
death the mortgaged property was divided without the mortgagee’s per- 
mission, into two separate shares and feparabely possessed by two persons. 
We, therefore, think that the decree of the lower court was right and we 
dismiss this appeal with costs. 

Appeal diamisied. 


35 A. 443 (=11 A. L. J. 65 1=21 1. C. 617). 

APPELLATE CIVIL. 

Before Sir Uentij Bichardst Knight^ Chief luaiice^ and Mr. Juatw Banerji, 


Sri Kishan Lai» (Petitioner) v. Kashuiro and others 

[{Opposite parties).* 

[9bh May, 1913.] 


Civil Procedure Code (1908), section 110 — Appeal to Bia Majesty in Cvuncil^Require- 
menta to he fulfilled before grant of certificate— Decree involving some question 
respecting properly of the value of ten //loiiaand lupcea or upwards. 


The valae of tbo subjeob matter of the suit ia the oouct of fleet instanoe was 
over Re. 10,000, but the value of the [eubjoct matter to dispute on appeal to 
His Majesty In Council was less than Rs. 10,000. On the other hand, the pro- 
posed appeal to HN Majesty in Oounoil necessarily involved a deoieion as to 
the validity of an award whioh dealt with proporcy of far greater value and 
whioh had boon deolared.by the High Oouct to be invalid. 


Held that the provisions of section 110 of the Code of Civil Procedure applied 
and a oectifloato should bo granted. It W ksnot necessary that at the time of 
presenting the applioation for leave to appeal there should be pending in a oouct 
a dispute respecting other property of the value of Rs 10,000. Macfarlane 

•Privy Council Appeal No. 6 of 1913. 

(1) (1906) 10 O. L. J. 150. 
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1913 ^cclairc (1), MuscitnnKit Aliman 7. Musarntnat Sasiba (2) and Anan^a CAartifA 

Mat 9. Broughton (3) referred to. 

— ^ [Dist. 2G I. 0. 6 ; H ef. 37 I. 0. 502=32 M. D. J. tOO ; 66 I. 0. 606 ; 69 I, 0. 385=18 

^ ^ 517=1931 M. W. N. 623 =13 M. L. J. 723=31 M. Ii. T. CS5.] 

^ This was aa applioafeioa for leave fto appaal bo Hi? Hajesb/ in Ooan- 
89 A. 4 M=h oil against a judgmanb of Richards, 0. J. and Banbrji, J. reversing a 
— decree of fche Subordinate Judge of Rlearub. 

— • * 617 , ijlja faobSi so far as they are maiiarial fco the purposes of this report, 

are as follows : — 

There was a dispute between the heirs of one Harnam Prasad as to 
the division of the fanoily property. Tho family was possessed of property 
worth over Rs. 1,60.000, among which were oorhain morbgagdj rights. 
The mabtor was referred to arbitration by the malo heirs, and an award was 
made in 1893, by which all tho property, including the mortgagee rights, 
was divided among the dufondant, Musammat Kashrairo, the widow of the 
deceased, and certain persons who claimed bo be members of the joint 
family with the deceased, the plaintiff being amongst them. The [440J 
lady was given an eight-anna share in the mortgagee rights, whilo the 
plaintiff was given four annas. Tho lady alone .brought a suit upon the 
mortgage and recovered the money from the mortgagors. The plaintiff, 
thereupon, brought the present suit for recovery of his share (4 annas) in 
the mortgage money. The suit was valued at more than Rs. 10,000. The 
lower court gave the plainbiCf a decree for Rs. 8.800. In appeal the High 
Court, holding that the award was fraudulen'j and collusive and that the 
family wao a separate family, dismissed tho suit. 


The plaintiff applied lor leave to appeal to His Majesty in Council. 
An affidavit was filed in the High Court along with thin application that 
the decree would affect property valued at Rs. 40.000 in possession of the 
plaintiff under the award. 

The Hon'ble Dr. Sundar Lai, for the appellant; — 

In this ease although the valuation of this paitioular appeal is below 
Rs. 10,000, yet tho amount indirectly involved is over Rs. 10.000, inas- 
much as the whole award has been declared to be invalid and that invol- 
ves property worth over Rs. 10,000. The question of the validity or 
invalidity of tho award cannot be raised in another suit, lb is, therefore, a 
fib oaee in which leave to appeal should be granted. He cited Andrew 
Macfarlane V, JPranois Leclaire (1), Musatnmat Aliman V. Musammat 
Hasiba (21 and Ananda Chan lra Bose v. Broughton (3). 

Mr. Nihal Chand, for the respondent ; — 

The subject-matter in dispute means the property in dispute in the 
suit or appeal. Section 110 of tho Coda of Civil Procedure, 1908, refers 
to suits in existence and not bo suits that may bo brought in the f'lture. 
Here the property in dispute was worth less than Rs. 10,000 and leave 
to appeal should nob be granted; Rarjarst Prasad v. Kashi Krishna Na* 
rain (4) and Hanuman p7-asad v. Bhagwali Prasal (5). 

Richards, C. J. and Banerji, J. — This is an applicabi'^n for leave to 
appeal to His Majesty in Council. The value of the subjeot-matber of the 
suit in the court below exceeded Rs. 10,000, bub that of the proposed 
appeal to His Majesty in Council is Rs, 8.767-2-0. that is, below 
Rs. 10,000. The decree of this Court [447] reversed the decree of the 

1 (1) (18S2) 15 Moo. P. O. 131. (4) (1900) I. Ii. B. 23 All- 227, (33D. 

I (2) (1897) 1 G. W. N. (Notes) 93. (6) (1902) I L B. 21 All. 238, 

I (3) (1872) 9B li. B. 423. ’ 
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• ^urb below. It, is contended that, under section 110 o£ the Code of Civfl 1014 
Procedure, the appellant has a right bo appeal to His Majesty in Council, mat 9 
because the decree of this Court involves, directly or indirectly, a claim or ' * 

question respecting property of value exceeding Rs, 10.000. The question 
in this case was whether an arbitration award was binding upon Musam- 
rnat Kashmiro, one of the respondents to the proposed appeal. It is SB A i4B=ll 
admitted that the award relates to property far exceeding Rs. 10.000 in L. J. 6Bi 
value. This Court held, reversing the decision of the court below, that 
the award was not binding on the lady for reasons stated in this Court’s 
judgment. It is the norreotnoss of this decision which is challenged in 
the proposed appeal. If the decree of this Court becomes final, tho*ques- 
tion of the validity of the award will also become final as regards property 
other than the property in dispute in the present suit. It is. therefore, 
clear that the decree of this Court does involve a question relating to 
property of a value exceeding Rs. 10,000. 

It is contended on behalf of the opposite party that unless there is at 
the time of the presentation of the application for leave to appeal a dispute 
pending in some court respecting other property of the value of Rs 10 000 
leave cannot be granted under section 110. We are unable to agree with 
this contention. The first paragraph of the section provides for oa^os in 
which the value of the subjeot-matber of the suit and of the subject-matter 
in dispute on appeal to His Majesty amounts to Rs. 10.000, or upwards. 

The second paragraph was intended to provide for cases in which, although 
the value of the subject-matter of the suit or subject-matter in diepube on 
appeal to His Majesty was lelow Rs. 10.000, the decree or final order 
involved, directly or indirectly, a claim or question to or respecting pro- 
perty of the value of Rs. 10,000, or upwards. The paragraph bo which we 
have referred is very wide and general, and it seems to us that it was 
clearly inserted in the section to meet a case like the present. The 
principle which underlies a question of this kind was discussed by their 
Lordships of the Privy Council in the case of Macfarlane v. Leclaire (1), 
and it seems to us that, in view of the opinion of their Lordships in that 
case, the second paragraph of section 506 [448] of the Code of 1882, 
which corresponds to section 110 cf the piescnt Code, was enacted. A 
similar view to that held by us appears to have been taken by the Calcutta 
High Court in Mxisammat Miman v. Musammai UaMla (2) and Ananda 
Chandra Bose v. Broughton (3). As in the present case the decree involves 
a question respecting property of valuei exceeding Rs. 10.000. and as the 
decision of the court below was reversed by this Court, the case in our 
opinion, fulfils the requirements of section 110 of the Code of Civil 
Procedure, and we so certify. 

Leave granted. 


(1) (1862) 15 Moo. P. 0. 181. 

(3) (1897) I 0. W. N. (Kotea) 98. 


(3) (1872) 9 B. L, B.423. 
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APPELLATE CIVIL. 

Before A.V. Justice T^^dhcll and Mr. Justice Muhammad Eafiq. 

Miss Eva Modntstepbens [Petitioner) v. Mr. Hunter Garnett 

Orme [Opposite pariy).^ 

[24th May, 1913.] 

Act No. X of 18G5 (iHjiau Swccess/ou Acl)^ section 214 — Civil Procedure Code (1903), 
tection 2 — Will^Frcbu U^Applicaiion for prebate disinfBsed—** Decree 
■ — Appe a 1. 

Held that the order ol a District Judge granting or refusing probate of a will 
on an application made under the provisions of section 244 of the Indian Suomb- 
sion Act, 18G6, is a decree within the moaning of section 2 of the Code of Civil 
Procedure, 1903, end appealable as such. 

Field also that the court fee payable on such an appeal is Rs. 10 under 
actiole 17» clause vi, of tbo recond sobcdulo to tbe Court Fees Act. 1670. 

Umrao Chnnd v. Bindraban CJmnd (1), Esocf Hasshivi Dooply v. Falinui 
Bibi (2) and Sheihh Aziin v. Chandra Nath Nanidas (3) referred to. 

This was aa application in the court of feho Dislriot Jmlge of Saharan- 
pur for probate of the will of Miss Garnett Orme, who died at the Savoy 
Hotel, Mussoorie, on the 18bh of September, 1911. The applicant was 
the executrix named in the will. Tbo granting of probate was resisted by 
tha brother of the testatrix upon various grounds, and on the 12fch of 
October, 1912, the District Judge dismistod the application. The appli- 
cant appealed to the High Court, framing her appeal as a first appeal from 
order and paying a court feo of R-;. 2. Before the appeal came on for 
hearing, the opposite party raised a preliminary objection that the District 
Judge’s decision amounted to a decree w;thin the meaning of section 2 of 
the Code of Civil Procedure and should £^49] have been appealed from 
as such. The case was accordingly pub up for the hearing of this 
objeotioD. 

Messrs. G. P. Boys and O. W. Dillon» for the respondent. 

Mr. M. L. Agaiwala, for tbe appellant. 

Tuduall and Muhammad Eafiq. JJ.: — This appeal has been filed 
as a first appeal from order. It is objected that it is really a first appeal 
from decree, and that tbe petition of appeal does not bear the full court 
fee stamp necessary under the law. Tbo appeal is one from an order of 
the District Judge refusing to grant letters of administration with a copy 
of the will annexed to tUo estate of the lato Miss Francis Mary Garnett 
Orme. The estate is roughly valued at Rs. 17.000. On behalf of the 
appellant it is urged that under section 263 of the Indian Succession Act 
the decision of the court below is termed an order and that it has been 
the regular practice of this Court to treat such appeals as first appeals from 
orders. Tbe point is really covered by decisions. Section 261 of the 
Succession Act says as follows: — "In nny case before the District Judge m 
which there is contention, the proceedings sbali take, as nearly as may be, 
the form of a regular suit, according to the provisions of the Code of CJivil 
Procedure, in which tbe petitioner for probate or letters of administration, 
as the case may be, shall bo the plaintiff, and the person who m ay hav e 

• First Appeal No. 2S5 of l9l3, from a decree of W. D. Burkitt, Difltriot Judge of 
Babaraepur, dated the I2ib ol Ootober, 1912. 

(1) (1896) I. Xj. R. 17 All. 475. (3) (1904) 8 0. W- N. 748. 

(3) (1696) 1 U B. 24 Oal. BO. 
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appeared as aforesaid to oppose tbe grant shall bo the dofendaub". So that 
ifa is quite clear that tbe proceeding in tbe court below was actually in the 
form of a civil euit in which under the above section the person appl>ing 
for the letters of administiation was the plaintiff and the person who 
opposed the grant was the defendant In the case of Umrao Ckand v. 
Bindrahan Ghand (\) the x\ 0 'nt yftks dec'idedt though for another purpose, 
and it waiS clearly laid down that tbe order contemplated under section 86 
of the Probate and Administration Act was a decree. Section 86 of the 
Probate Act corresponds in every way with section 263 of tbe Succession 
Act, just as section 83 of the Probate Act corresponds with section 261 of 
the Succession Act. The point was also considered and decided by tbe 
Calcutta High Court in Esoof Easskim Dooply v. Faiima Bihi (2) and in 
Sheik Azim v. Chandra Nath Namdas (3). In so far as tbe practice of this 
C490] Court is concerned, appeals from decisions of a single Judge of this 
Court under tbe Probate and Administration Act have been treated as 
appeals from decrees, whatever may have been tbe practice in respect to 
appeals in similar cases from the decisions of tbe District Judges. We have» 
therefore, no hesitation in holding that the present appeal is a first appeal 
from decree. 

As regards court fees, wo have httle hesitation in bolding that the 
court fee payable is rupees ten under article 17, clause vi, Schedule II, of 
tbe Court Fees Act. The subject matter in dispute is in our opinion im- 
possible to estimate at a money value. Therefore tbo above article will 
apply. A court fee of rupees two has already been paid. Therefore there 
is a deficiency of Court foe in rospact of rupees eight only. As the appel- 
lant has been allowed time up to tbo 4th August, 1913, within which to 
deposit security for costs of tbo responlont, wo allow her time up to that 
date to make gooi tbe deficiency in ocurt fees. 
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Before Mr. Juslia Tudball and Mr. Justice Muhammad Bafiq. 

Khunni Lal {Plaintiff) v . Eaghujsandan Prasad (De/cniant).* 

[2r)th May, 1913.] 

Act (Local) No. I of 1900 (Vnii'd Provincct Mwxicipnliiies Art) section 187— Mumciyal 
eiecliou—^Rulca f ranted by Local Oovernmeni for regulation of eUciions — PeiiUon by 
defeated candidate — Appeal ^Iroceclure — “Dt’erec'*— 

Hrld^ OQ a ooQslruotioQ o{ rale 42 of the rule.^, framed by the Looal Govecn- 
ment under ecction 187 of the Muniotpaltiiea Aot, 1900, for the regulation of 
municipal olectiona, that the term ‘competent court' iiR used in rule 42 means a 
civil court of competent juriadiction with reforenoe to the valuation given by the 
petitioner in hia petition. Gur Charun Das v. Uar' Sorwi? (a) followed. Held 
also that no appeal lies from the order of a competent court passed on an elec* 
tion petition under rule 42 above referred to. Sundar Lai v. Muhammad Faig(Q) 
approved. D'Jj 7 huna»da« Prasad v. SheoPraaad (6) and Sabhapai Singh v. Abdul 
Qhaffur t7) referred to. 

[Ref. 3B All. 578.] 

•Second Appeal No 803 of 1018 , from a decree of H. Nelson Wright District Judge 
of Bareilly, dated the 4th of January, 1918, confirming a decree of Aghor Nath Mukcrii 
OfiioiatiDg Subordinate Judge of Bareilly, dated tbe I9ih of August, 1912. 

(1) (1995) I. D. R., 17 All. 476 (B) (1912) 16 Oudh Cases, 86. 

(9) (1896) I. L. B., 24 Cal. 80. (6) (1913) I. L. B. 86 All. 808. 

(3) (1904) 8 0. W. N. 748. (7) (1896) I. L. R. 24 Cal. 107 

U) I. L. B. 84 All. 891 

im 
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The faotii of bhis oa^o were shortly as follows: — 

^ By an election which took place on the 18bh of March, 1912, Baba 

appellate Prasad was returned as a duly elected member for Ward 

Civil. ^ Bareilly Municipality. The [431] validity of the election 

_ was questioned on various grounds by Lala Khunni Lai, one of the rival 
^^n'ao 7 ^?? candidates, by a petition in the court of the Subordinate Judge of Bareilly. 
a' L J *659 court held that the election of Babu Raghunandan Prasad, ddfendant 

was valid. From that decision the petitioner appealed to tbe District 
Judge of Bareilly, praying for a declaration that the election vfas void, 
That court, on a preliminary objection on behalf of the opposite party, 
held that no appeal lay from an order on an election petition. The peti- 
tioner appealed. 


Babu Girdhari Lai Agartoalai for the appellant, contended that the 
decree of the court of Grsb ' instance was appealable and that the court 
below was wrong in holding that no appeal lay. Section 96 of the Code of 
Civil Procedure gave a right of appeal from every decree, unless such ap- 
peal was barred by any si)ocial provision of law. The order passed by the 
first court, being a decree within the meaning of section 2 of the Code and 
there being no provision in the election rules forbidding a right of appeal, 
the decree so passed was appealable as such under section 96. The lower 
appellate court was wrong in holding that tbe hearing and decision of a peti- 
tion contesting au election was not the hearing and decision of a suit and 
that tbe proceedings in the trial of such a petition were miscellaneous pro- 
ceedings. The word ‘suit’ was not defined in the Code of Civil Procedure, 
bub section 26 provided that a suit should be commenced with a plaint and 
that the contents of the plaint were to bo in accordance with the provi- 
sions of order rule 1, and those requirements had been complied with 
in the plaint in the present case, which went by the name of an election 
petition. In Gur Charan Das v. Uar Sarup (1) it was held that the 
competent court, referred to in rule 42. was a Civil Court. The suit being 
declared to be of a civil nature, the final order passed in that suit was a 
decree and was as such appealable as a decree of the Civil Court. He 
further pointed out that second appeals bad been presented and beard in 
this Court a^ainsb orders passed oo election petition ; Naioab Khan v. 
Muhammad Zamin (2), Gur Charan Das v. Har Sarup (l) and Baghu^ 
nandan Prasad v. Shco Prasad (3). 

[452] The fact that the plaint in the present case was bettor known 
by the term 'election* pobibion did not alter the character of the proceedings 
based ou such petition. Plaints were generally termed petitions of plaint 
and so also were appeals called petitions of appeals. 

He also submitted that the matter was a very important one and 
was nob quite free from doubt owing bo tbe obscure language used in 
rule 42 of the elecbioD rules. Tbe old election rules clearly provided that 
election suits were fro be heard and decided by the Magistrate of the 
District ; but the new rules introduced a change and authorized the Civil 
Courts to hear such applicaticn*'-. The procedure in the matter bad by no 
means been uniform, and in tbe present case it bad to be seen what result 
would follow from a consideration of *ulo 42 along with frho provisions of 
the Civil Procedure Code. In the circumstances, the present suit was one 
of a civil nature, and as such was triable only by a Civil Court ; the final 


(11 (1912) I. Ij. R. VA All. 391. 
f2) (1912) 1. L. B. S4 All. 649. 


(3) (191$) I. L. R. 85 AU 808. 
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order pas^ied thereon was a deoree, and. there being no proyision anywhere 
forbidding a right o£ appeal from suoh deorea, was appealable. 

SdiisJi Ghandrii Banerjit for the respondeat, argued that eleofiion 
pefcibions were tried in England by speoially oon^biftubod oourbs. whose 

decisions were final, exoapb that the oourb had power bo reserve oerbain 

questions as to admissibility of evidenoo tor the oonsiderahion of the High 85 A. 480=20 

“Laws of England/' Vol. 12, pp. 486 I.0.497s»ll 
488,408,460. Ha further urged that, as a matter of pablio policy, bha *•*'•^•039. 

Ubigabions based on olebbion petitions should nob have a long course and 
a speedy determination of the matter anj its fiaaliby should bo enforoed. 

Babn Qirdhari Lai Agarwala was hoard in reply 

TuDDAr.r. and Muhammad Rafiq. JJ.:— This* is a sooond appeal 
arising out of an election petition. The election petition was presented 
under rule 42 (1) made by the CjocaI Goyornmanb under seobion 187 (1) 
olause {h}. of the Municipalibies Act. It was filed in the court of the 
offioiatiDg Subordinate Judge of Bareilly and it was dismissed The 
petitioner appealed to the Distrioh Judge, who, relying upon the' ruling 
in Sundar Lai v. Muhammad Faiq (1), hold that no appeal lay to him 
^^eoision of the first oourb was an order and not a deoree. and 
L4i03J there was nothing in law which gave the petitioner a right of anneal 
agamsb the order of the first oourb. The petitioner has come up in second 
appeal, and a plea is urged that the decision of the first court is a deoree 
within the definition thereof in seobion 2 of the Code of Civil Procedure 
and therefore an appeal would lie therefrom. The decision of the question 
really depends upon the answer to another question— Was or was nob the 
proceeding in the court of first instance a suit within the meaning of the 
word in section 2 of the Cede of Civil Procedure ? 

Under the Municipalibies Act. seobion 187 (1), sub-section (M. the 
Local Government has power to frame rules consistent with the Act and 
applicable to all or any municipalibies generally for regulating all election- 
under the Act. Under the former Municipalities Act, under the rules 
framed by the Government thereunder regulating elections, an election 
petition had to be filed in the court of the District Magistrate, and his 
decision thereon was final. When the draft rules under the present Aob 
were published, they contained the same provisions, but when they were 
considered, the power of the Diebrict Magistrate bo hear election petitions 

was removed and the rule was oast in the present rules as follows • 

’ The validity of an election, made in accordance with these rules shall 

nob be questioned except by a petition presented to a oompetont' court 

within 15 days after the day on which the election was held by a nerson or 

f 1a l l i t * I . 1^ b is quite clear, there- 

fore, that the petitioner in bha present case presented his petition bo the 

oom^benb court under the above mentioned rule. It has been held in 

this Court that the competent court means a court of civil jurisdiction as 

the question which arises is neither a criminal nor a revenue matter (2) 

Civil Courts have to do with a number of miscellaneous matters 

under special Acts which empower Civil Courts in certain circumstances 

bo pass certain orders. Orders passed under those Acta are only apnealabla 

in 80 far as provision is made for appeals in the Acts them<^olves Tbew 

are orders which are nob dealt with by the Code of Civil Procedure and 

they a re not decrees, as they are nob pissed in the course of suits' In 


(1) (1012) 16 Oudh Gaaoj, 36. 

(2) C/, Gat Obaran D.w v. Hat 3arup, T. L. R. 3l 
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the present instance, the action taken by the 0ml Court is 
pursuanoe of the powers granted under the rules passed by [454] 
ment under section 187 of the Municipalities Act. Neither the 
the rules make any provision whatsoever for any appeal from 
which the competent court may pass on an election petition, and 
85 A. 950=20 be established that the orders passed amount to decrees, it 
1. 0.997= 11 clear that no appeal lay to the District Judge. In our opinionj an order 
A. L. i, 6B9, passed on an election petit. on in the circumstances of the present case is 

not an order passed in a suit and does not amount to a decree, and, in the 
absence of any special provision, no appeal lies therefrom. The question 
was considered at considerable length in Sundar Lai v. Muhammad 
Faiq (1). Though appeals have been filed in this Court and decided, the 
present question was not raised nor decided. That does not prevent it 
being raised now and decided as between the patties to the present appeal. 
The case of Baghunanda7i Prasad v. Sheo Prasad (2) was not an appeal 
from an order passed on an election petition. An election bad been held 
and an election petition bad been presented to the District Magistrate and 
rejected. The suit was brought by the plaintiff in the court of the Subor- 
dinate Judge praying for a declaration that he bad been elected by a majo- 
rity of lawful votes, and only in the alternative for a declaration that the 
election was void, having been held under rules which had been cancelled. 
In Sobhapat Singh v. Ablul Ghafur (3) a candidate who had been elected 
had bis election set aside under the rules made under the Bengal Act of 
1884 by the authority of the District Magistrate, who there determined 
the validity of the eleotion. Thereupon a suit was brought in the Civil 
Court by the person whose election had been set aside for a declaration of 
his right to vote and to stand as a candidate and for a declaration that he 
had been duly elected. It was there held that the suit, so far as it related 
to the declaration that he had a right to vote and to stand as a candidate, 
was of a civil nature and would lie in the Civil Court. It was further 
held that the plaintiff was nob entitled bo a declaration that his eleotion 
was good, and that he was only entitled to a declaration that he was 
entitled to vote and to stand as a candidate for election. 

[453] In England in cases of municipal elections, a special court is 
constituted by Statute for the trial of municipal oloobion petitions. It 
consists of a single commissioner, whose decision is final. He has the 
power bo reserve a question of law as bo admissibility of evidence or other- 
wise for consideration of the High Court, if in his opinion the question 
requires such consideration. It seems to us that the policy of the law has 
all along been finality of the decision of the court, commissioner or other 
special officer empowered to hear eleotion petitions. It seems to us 
unnecessary bo discuss bho reasons for such a policy. They appear bo us 
to be obvious. Some awkward and absurd results are mentioned in ^0 
ruling mentioned above, to wit, Su7iiar Lai v. Muhammad Faiq (1). 
agree with this decision in holding that the order passed on an election 
petition is nob a decree and that no provision has been made for appeal 
from such order. The appeal fails and is dismissed with cost?. 

Appeal dismissed. 


/ 


(1) (1913) IG Oadh Caaos. 30. (3) (1898; I. Ii. B- 24 Oal. 107- 

(2) (1913) T. r,. R. 35 All. 303. 


1336 


V ] AUOLAK OHANO V. BAlJNATH 39 All. 496 

35 A. 48S {=11 A. L. J. 664=23 I. C. 938.) 

APPELtiATB CIVIL. 

Before Mr, Justice Tudball and Mr, Justice Muhammad Bafiq. 

AmoXiAK. Chand (Defindant) v. Baijnatu {Plaintiff) AND Bholanath 

{Defendant.)* 

[27th May, 1913.] 

Act No. IX of IOaS (InfJmn Limitation Act), II, article 76— Bond — of 

euing for toho^e amount due on default of payment of imtalmeuti^Limilatton. 

A bond pd^able by iDsbalmeota g.^ve to tbo creditor the option of suing for the 
whole amount due on default in payment of any instalment or of suing for the 
instalments separately. Two instalments were p;iid ; the third was not, and 
more than six years after default in payment of this instalment, nothing further 
having been piid on the bond, the orediior sued to recover tbe whole amount 
doe stating that the cause of action arose on the date when the thirdinstalment 
became duo. 

Held that the suit was time-bar:ed. AJudhia v. Kunjal (1) distinguished, 
[out. 37 All. 403 ; Pol. 6J I. 0 1555 :.Rof. 6) I. 0. 931=20 A. D. J. 819.] 

The facts of this case wero as follows : — 

Tbe appellant executed an instalment bond in favour of the plaintiff 
respondent on the 7th of July. 190-4. The sum borrowed was Rs. 600, 
which, with Rs. 80 as interests the defendant piomised to pay by six- 
monthly instalments of Rs. 75, in four and a half years [456] Tbe bond 
provided that in case of default of payment of any instalment, the creditors 
would be entitled to realize either the whole money with interest at 6 per 
cent, per annum or those instalments which remained unpaid. The defen- 
dant paid the first two instalments on tbo due dates. The third instal* 
ment, which fell due on 7bh of January, 1908. was not paid. On the 17th 
of August, 19 1 2, the plaintilTs brought their suit for the recovery of 
Rs. 530, principal and R-. 2‘23-2-0, interest, alleging Ibab the cause of action 
for the suit accrued on the 7th of January, 190G, the date on which the 
breach of promise was made and al«o on the 7bh of January, 1909, the 
date of payment of the last instalment. Tbe defendant admitted tbe 
execution of tbe deed and the rooeipb of consideration, but pleaded limita- 
tion as a bar to the suit. The Munsif dismissed tbe smb. holding that it was 
brought beyond the period of limitation allowed by law. On appeal, the 
Subordinate Judge was of opinion that the suit was nob timo-barred and 
remandod tbe case bo the first court for decision of the case on its merits. 
The defendant appealed. 

Pandit Shiam Krishna Dar, for the appellant : — 

The only question in this case was whether bho suit, as brought, was 
barred by limitation. The bond being an instalment bond with a provision 
for the bringing of a suit for the whole amount on default of payment of 
any ‘instalment, article 75, read with article 116, would apply^ The first 
default was made on the 7bh of January, 1906, and time began to run 
from that date for a suit on that bond. It was not open to tbe creditors 
to control tbe accrual of tbe cause of action which was laid down by the 
Limitation Act, and the fact that they had auKoption to sue made no 
difference so far as the running of time was concerned. The only way in 
which they could avoid limitation running from tbe date of default of tbe 

* Pirnt Appeal No. 58 of 1913 from an order of Bans Gopal, Additional Bubordi' 
nate Jndge of Agra daUd the I3tb of January, 1913. 

(1) (1908) I. L. R. 30»A11. 13B. 
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instalment was by proving waiver of the right to sue for the whole 
M^7. libe bond. In the present case, the plaintiffs’ claim was to 

AppeIiIiATb h * whioh entitled them to recover the whole amount 

vtL nf present suit having been brought on 

3fi A~ 45 B 11 17th of August, 1912, that is, more than six years after the 

M actioD, was therefore barred by [4571 time • 

*.L.4.684 /“•-«*« V Bam Dm (1), Jadab Chandra Baksli^. Bhilai 

Chandra OhuokerbuUy (2), Bat Shttab Chand Nahar v. Ryder Uollah (3) 
The ease of A,udhta v. Eunjal (4) was a ease in wWoh the oWm 
was brought to recover the last three instalments that were due on 
a bond »nd not the whole amount. In that case it appears to have been 

.‘be plaintiffs had waived their right to sue for the whole 
1 ■ • ‘ present case, the plaintiffs took their stand upon the 

epeoial provision in the bond and sought to enforce that right. In fact, 

the plaintiffs themselves stated in their plaint that the cause of action to 

sue arose on the 7th of January, 1906, the date on whioh the first default 
was made. 

Dr, Sotrsfc Chandra Banerji (for The Hon’ble Dr. Tei Bahadur 
oaprujt for fche respondenfe : — 

The bond gave the creditors an option to sue, but they were not 
pound to sue. It was open to them to exercise that option or not. Many 
instalments, due under the bond, were within time. Only a few earlier 
ones might be said to have been barred. There was no reason why the 
whole suit should have been dismissed and the plaintiffs not allowed to 
recover those instalments whioh were admittedly within time. There 

waiver in a case like this. He cited i/tldlkio T. 

f»njal (4), Maharaja of Benares v. Nand Ram (5) and Shankar Prasad 
V. Jalpa Praiad (6). 


Pandit Shiam Krishna Dar was not heard in reply. 

Mahammad Eapiq JJ. : -This is a defendant’s appeal 
and arises out of a suit on an instalment bond, dated the 7th of July, 1904, 

o' consideration, Bs. 600 being the actual amount of 

the loan and Es. 80 being the interest thereon. The whole was repaya- 
ble in 4* years m equal instalments of Es. 75, payable every six months. 
« .u^ j condition in the bond that if any instalment remained unpaid 
on the due date, then the creditor would be entitled to recover the whole 
sum at once with interest or that he might sue for each instalment as it 

, unpaid. The first two instalments were paid on the 

due dates The third instalment was due on the 17th of January. 1906. 

1 subiequent [438] instalments were paid. On 

1 > years and seven months after the 7th of 

January. 1906 the plaintiff brought the present suit. An examination of 

‘bat he sued to recover the full amount whioh was 
t j G Jbh of January, 1906, fiogebher with interesb at the stipulated 
“““ '^'°b 'ell duo by reason of the default of the 7th of January, 
rauD, , e., Ks 5JO, principal, plus Es. 323-2, interest. In bis plaint ha 
distinctly states that the cause of action for the suit accrued on the 7th 

i„c;f ‘e be noted that he does not sue for each of the 

^®® successively every, six months together with 
interest on each instalment from its due date. He is clearly electing to 


(1) (I9l0) 14 Oudb Gusea, i Jo. 

(2) (1904) I. Ij R 81 C»l. 29T. 
(9.J (IBOl) 1 C. W. N. 229. 


(4) (1908) I. Ej. R. 80 All. 128. 
(6) (1907J I. r,. R. 29 All. 431. 
(6) (1894) I. h. B. 16 All 871. 
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take one of the two options given him by the bond, viz., that one which 
enabled him to recover the full amount of the debt due by reason of the 
default in one instalment. 

The court of first instance dismissed the suit as time-barred, under 
articles 75 and 120 of the second schedule of the Iiimitabion Act. The 
court below, relying mainly on the decision of Ajudnia v. Kunjal (1), 
held that the suit was not barred by limitation and remanded it to the 
court of first instance (or decision on the merits. The defendant has 
come here on second appeal, and it is strongly urged, first, that the ruling 
referred to does not apply, and secondly, that in view of article 75 of the 
Limitation Act, the suit is clearly barred. In our opinion, the appeal 
must succeed. Both under the berms of this bond as well as in law, when 
the debtor failed to pay the instalment on the 7th of January, 1906, it 
was open to the creditor either to claim the whole of the debt or two 
waive that right and take the other option of recovering the instalments. 
Article 75 distinctly states that the period of limitation begins to 
run when the default is made, unless where the payee waives 
his right based on the provision, and then when fresh default is made 
in respect of which thoie is no such waiver. It is perfectly clear from 
the plaint itself that the plaintiffs have not waived that right, which 
entitled them to recover the whole of the balance due by reason of 
the default of the 7bh of January. 1906. In fact, they take their stand 
upon that provision and seek bo enforce their right. The existence of 
[459] a waiver is distinctly negatived by the plaint, which states that the 
right accrued on the 7bh of January, 1906. To enforce that right they had 
six years from that date. The present suit has been brought beyond the 
period of limitation allowed by law. In regard to the ruling in Ajudhia v. 
Kunjal (1), an examination thereof shows clearly that it cannot apply to 
the facts of the present case. That suit was brought to recover the last 
three of the instalments that were due under that bond and not the whole 
amount due by reason of a default in payment of an instalment It appears 
to have been proved or assumed that the plaintiffs had forborne to cue, in 
other words, had waived their rights based on the special provision 
of the bond and were enforcing their rights in respect of the instalments 
that were due and had not been paid. In the present case, the facts are 
directly the contrary. The claim is to enforce the condition which entitled 
the creditor to recover the whole amount due by reason of the default in 
payment of one instalment on the 76h of January, 1906. In onr opinion, 
the suit is clearly barred under the provisions of the above-mentioned 
articles. We allow the appeal, set aside the order of the court below and 
restore the decree of the couit of first instance with costs. 

Appeal allowed. 


(1) (190S) I. Ii. B. 30 All. in. 
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38 A 4£9=-n Abdul Majid Khan (Plaintiff) V. Ahmad Said Khan 

A. L. J 673 -AND OTHERS (i?e/eniianis).* 

=20 I. G. 8? [V-7tih May, 1913.] 

Civil Procedure Code a903) section 92— Waqf— S«t7 for declaration cj plaintiff's right 
as mutawalU and for possession — Jurisdiction, 
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Where the plaintiff oacae into oourt .'vlieging that he was the rightful tnuta- 
wain of a certain waqf^ and that the defendant, oo the death of the last in- 
oambenb. had wrongfully taken possession of the wuqf property, and asking to 
be put into losso^sion thereof as mutawalli^ it was held that this was not a suit 
which fell within the purview of seorion 92 of the Code of Civil Procedure and 
was properly filed in the oourt of a Subordinate Jud(<e. Buiree Das Mukim v. 
Ch'toni Lai Johurry {\.) -and GheUiijhai G«vri.iAf!i»/far v. JJdtravi Zcharam (3) 
referred to. Muhammad Ibrahim Khan v. Ahmad Haid Khan (3) and iSafpfd 
Alt V. Alt JuHf (4) diatinguishod, 

[Fol. 41 Gal. 749: Rel. 6S I. C. 786=20 A. L. J. 712=44 All. 721; Ref. 69 I. C. 204=41 
M. U J. 608=1921 M. W. N. 338=15 L. W. 18=45 Mad. 113 (F. B.): Fol. 71 I. 
0. 767=45 All. 335.3 

[ 460 ] The facts of the case are briefly, as follows:— 

On the death of the mutawalli of a certain wctqf the defendant No. 1 
took possession of the toaqf property as mutawaLli and got his name enter- 
ed in the revenue papers. The plaintiff, claiming that he was. under the 
will of the creator of the waqf^ the rightful mutaioalli, brought a suit 
in the Subordinate Judge’s court for a declaration to that efleob and for 
possession of the property. The Subordinate Judge was opinion that the 
suit fell within the scope of section 92, Civil Procedure Code, and dismiss- 
ed it as being beyoud his juriediotion. The plaintiff appealed. 

The Hon bio Dr. Sundar Bal (for Babu Jogindro Nath Chaudhri with 
him Mr. S. A. Haider) for the appellant : — 

The suit does not fall within section 92, Civil Procedure Code. The 
plaintiff does nob seek to be appointed a mutawalli. He says that he is 
the mutawalli and that the defendant has no title. The suit is for declara- 
tion and possession; it docs not claim any of the reliefs contemplated by 
section 92. The suit is not one for the removal of a trustee ; for, accord- 
ing to the plaintiff, the defendant is not a trustee at all, bub a parson with 
out light, a mere trespasser. Section 92, contemplates a suit by two or 
more members of the public who are interested in the welfare of the trust 
bub have no other individual rights whatsoever in it. Such a suit would 
not be affected in any way if any other members of the public, having an 
interest in the trust, were bo bo substituted for the original plaintiffs. The 
present suit does nob deal with a public right ; it has to determine only a 
private right. The question is between two individuals, as to which of 
them is entitled, under the constitution of the trust, to the offloe of 
mutawalU. The matter in issue is a private right, peculiar to the in- 
dividual claiming it. 


( -hr 1^7 of J9i'2 from a deocee of Keabab Dab, Bubordinate Judge 

oi iVioru<lcib&d» ddted tb6 18tb of OeoQmboff 19. 1« 

lo! }■ I"' ?* If 22 All. fi03. 

I2)nl9ll) I. L. li. 36 Bom. 29. (4) (1912) I. U R 35 All. 98. 
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I relylon bhe following oases: — Budree Das Mukim v. Chooni Dal 
Johurry (l) Matitjan Bibee v. Khadem Hoasein (2) Qhelabhai Qavrishankar 
V, Vderam Icharam (3) and Sir Dinsha Manekji Petit v. Sir Jamsetji 
Jijibhai V4:). The oase relied on by the lower ooutfe, namely, Muhammad oivit. 

Ibrahim Khan v. Ahmad Said Khan, (5) has no bearing on the present _ 

oase. The only [4bl] point decided by it is that bhe selection of a trustee 85 A. §a9=:ll 
of a public trust is not a matter which can be referred to arbitration. 

The Hon'ble Mr. Abdul Baoof (for Maulvi Ghulam Mujtaba ; with ^ 
him the Hon’ble Dr. Tej Bahadur Sapru), for the respondents : — 

The suit, although not brought in that form, is virtually one for 


the appointment of a new trustee, and falls within clause (&) of sub' 
section (1) of section 92. The question raised in the suit is whether the 
plaintiff or the defendant No. 1 should be appointed mutawalli to 
succeed to the last incumbent; and until the queetion is decided in 
favour of the plaintiff by a competent court he has no right to describe 
himself as being the muiaioailt. His description of himself as being such, 
and of the defendant No. 1 as being a trei-passer, cannot alter the real 
nature of the suit and take it out of the scope of section 92. The 
present oase is covered by the ruling in Muhammad Ibrahim Khan v. 
Ahmad Sayid Khan (5). It is not necessary for me to go to the length 
of contending that no one can be a mutawalli unless and until be has 
been appointed by the District Court ; my submission is that when there 
is a dispute between rival claimants to the office of mutawalli then it is 
only the court of principal civil jurisdiction that can decide the dispute, 
and make the appointment. That is the basis of the ruling in the case 
cited. For, if an ordinary civil court could bake cognizance of puch a 
dispute, then it could also delegate its powers to arbitrators and bhe 
matter could bo decided by arbitration; which is a conclusion directly 
opposed to that ruling, which decides that it is because only a court of 
special jurisdiction can take cognizanoo of such di^^putes that those dispu- 
tes cannot be referred to arbitration ; Sanjid AU v. Ali Jan (t^). 

The Hon'ble Dr. Sundar Lai was nob heard in reply. 


Banebji and Ryves JJ.: — This was a suit brought by the plaintiff 
in the court of the Subordinate .Judge of Moradabad for a declaration 
that he was entitle d to the office of m^itaualli of the trust property in 
suit, under the will of the founder of the waqf as agamst defendant No. 
1, and for possession of tho wnqf property by the ejectment of defendant 
No. 1. The last mutaxoalli, Nawab Abdul Karim Kbau, died on bhe 3lsb 
of August, 1908. On L46ii] bhe death of Nawab Abdul Karim Khan, 
defendant No. 1 applied in the Bovenue Court for the entry of his name 
in respect of the endowed villages. The present plaintiff and others entered 
objections, but the Bevenue Court decided in favour of defendant No. 1, 
and an appeal against that decision was dismissed by the Commissioner. 
A dispute had arisen as to who was entitled to bhe ofl.ee of mutawalli^ 
and the contending parties referred the matter to arbitrators who made 
an award in favour of Nawab Muhammad Ibrahim Khan. Muhammad 
Ibrahim Khan applied to file the award in court. That application was 
disallowed and bhe appeal from that order to this Court was dismissed on 
the Isb of April, 1910. Subsequently, this suit was instituted by bhe 
present plaintiff, Nawab Abdul Majid Kban. Various defences were 


(1) (3906) I. L. B. 33 Cal. 'iS9. 

(2) (1904) I. Ij. n. 32 fal. 273. 
(19U) I. li. B. 35 Bom. 29. 
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several issues were fratnea, but the only point ^eoided was 
™ ^ •’bs suit as brought came within the scope of section 93 of the 

&PPB£iljATE present Code of Civil Procedure and was, therefore, beyond the jurisdiofeion 
GiYii*. court. The suit was accordingly dismissed. Hence this appeal. 

SR A ARQ — (1 only question to be decided in this appeal is whether section 92 ap- 

A. L. J 6'<3 ^ Opinion, the scope and application of section 92 is 

=20 1, C, 37. "oaited in character. In the first place it enables, by sub-section (1), 

the Advooate-generali or two or more persons having an interest in a 
trust created for a publio purpose of a charitable or religious nature, to 
bring a suit in the principal civil court of original jurisdiction or in any 
other court empowered in that behalf by the Local Government, within the ■ 
local limits of whose jurisdiction the whole or any part of the subjeob- 
matter of the trust is situate, where there has been an alleged breach of 
such trust or where the direction of the court is deemed necessary for the 
administration of any such trust and then only to obtain a decree of 
one or more of the kinds specified in the section. Sub-section (2) of 
that section enacts that, save as provided by the Religious Kndow- 
ments Act of 1863, no suit, claiming any reliefs specified in sub-section 
(1), shall be instituted in respect of any such trust as is therein 
referred to, except in conformity with the provisions of that sub- 
section. The suit contemplated by the section is one brought in the 
interest of the publio, through the Advocate-General, or of a section of the 

f ublio or community interested in a particular publio trust, through two 
463] or more of its members with the previous sanction in writing of the 
Advocate-General, and does not apply to a suit brought by an individual 
to enforce bis personal rights. In Budree Das Mukim r. Chooni Lai 
Johurry (l) "Woodroffe, J, stated : — " The suit contemplated by 
the section (e.e., section 639 of the old Civil Procedure Code), is one of a 
representative character. It is obvious that the Advocate General, Col- 
lector or other publio officer can and do sue only as representing the 
public, and if, instead of these publio officers, two or more persons having 
an interest in the trust sue with their consent, they so sue under a 
warrant to represent the public as the objects of the trust. See Laksh^’ 
mandas Ragunathdas v. Jugalkishore (2). It follows from this that when 
a person or persons sue. not to establish the general rights of the publio 
of which they are member or members, but to remedy a particular in- 
fringement of their own individual right, the suit is not within or need 
not be brought under the section.” And further on he says : — ** In my 
opinion the present suit, so far as it is brought by the plaintiffs in tbeir 
individual capacity as trustees to enforce tbeiriindividual claim to be such 
trustees of the temple in suit, is not within the scope of the section." 
In Ohelabhai Oavrishankar v. Uderam Icharam (3) the plaintiff sought to 
eject the defendants as trespassers and prayed for possession of the 
trust property and for the appointment of a trustee by the court, for the 
setlement of a scheme for the administration of the trust and for such 
other reliefs as the court might see fit to grant. The court held that, so 
far as it was a suit to eject the trespasser from property which is the 
subject of a public religious trust, section 539 of the old Civil Procedure 
Code did not apply, and that the suit rightly lay in the Subordinate 
Judge s oourt. On behalf of the respondent, great stress was laid on the 
case of Muhammad Ibrahim Khan ▼. Ahmad Said Khan (4). Now the 

(9) (1911) I. L B. 86 Bom. 29. 

(4) (1910) J, li. R 82 All. 608. 


(1) (ISOR) I. L. R. 38 0al.. 789. 

(2) (1896) I. L. R., 22 Bom 216. 


1848 


» t 


¥.] SBITA PBAKAIB v. KARNA 85AU. 46S 

only poicsb decided in tihis case is tbab the right) bo succeed bo the trustee^ 
ship of waqf property is not a right which can bo settled by a reference to 
arhitration. Lord HaIiSBURY, L. G., ia Quinn v. Leatham (L), is reported 
to have said at page 606 that " a case is only an authority for what it 
[i84] actually decides. I entirely deny that it can be quoted for a pro< 
position that may seem to follow logically from it." This case is there- 
fore, not an authority on the question which is now before us. The case 
of Saiytcf Ali v. Ali Jan (9) is also clearly distinguishable. In that case 
the mufat:;aZZi bad been appointed by the District Judge, and it was 
therefore held that, as it was a suit for the removal of a duly appointed 
mutawallit it could only be brought in conformity with the provisions of 
section 92. In this case, the plaintiff says that he is the rightful muta~ 
walU and that defendant No. 1 is wrongfully in possession of the waqf 
property. He does not ask for any of the reliefs speciffed in section 92, 
He is not suing on behalf of the public or of any section of the public 
but merely as an individual to enforce his own alleged individual rights. 

In our opinion, such a suit doss not come within section 92 of the 
Civil Procedure Code and is, therefore, within the jurisdiction of the 
Subordinate Judge. We, therefore, allow the appeal, and, setting aside the 
decree of the lower court, remand the case to that court, under order 
XLI, rule 2:^, with directions to re-adm>t the suit under its original 
number and proceed to determine it on the merits. Costs here, and in 
the court below, will abide the result. 

Appeal allowed and cause remanded. 


S5 A 484 (=21 I. G. 2=11 A. L. J. 671). 

APPELLATE CIVIL. 

Before Mr. Jusiioe Banerjee and Mr. Justice Muhammad Bafiq. 

ShiTA Prakash (D^endani) v. Karna [Plaintiff) ANo DharamjIT 

(Defendant).^ 

[31st May, 1913.] 

0ivil and. RevenuB Courts — Jurisdiclion-^Occup'incy holding’— Usufructuary morigag* 
•^Surrender of holding ’^Sjoament of morigageo ‘^Suii by mortgagee for diclara~ 
iion that surrender was not binditig on him. 

Aq oooapftQoy tenant who had made a usufraotuary mortgage of his holding 
then proooedod to surrender the holding to the simindar, who bad the mortgagee 
ejected by the Beyenae oourt. 

Held, on suit by the morlgigee (or a deolaration that the surrender of his 
bolding by the mortgagor was not binding on him, that no euoh suit would 
lie in the face of the ejectment proceedings in the Bdvenue oourt which were 
binding on the parties. fCam Devt Kuari y. Bindesri Upadhya (3) followed. 

[4653 In this case one Dharam Jit, an occupancy tenant, made a 
usufructuary mortagage of his holding in favour of Karna. Some years 
afterwards Dharam Jit surrendered the holding which he had mortgaged 
to Karna to his zamindar Shiva Prakash. Shiva Prakash book proceedings 

* Second Appeal No. 4 of 1912 from a decree of Mubarak Husain, Judge of the 
Court of Small .Causee, exercising the powers of a Subordinate Judge, of Agra 

dated the 23rd of September, 1911, confirming a decree of Muhammad Amanul Haa’ 

Additional Muneif of Agra, dated the 24th of July 19il. 

(11 (1901) A. O. 495. ($) (19111 8 A. L. J. 940. 

(9) (1912) 1. Ij. B. 86 All. 98. 
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1913 against Kama in the revenue oourfi and had him ejeobed. Thereupon 
MAT 81 , Kama broughb the present suit in a civil court, asking for a declaration 
AppRtinATF surrender of his holding by Dharam Jib to the zatnindar was not 

Orvin. binding upon him, the plaintiff. The court of first instance g^va the 
_ plaintiff a decree, and this decree was affirmed by the lower appellate 
S5 A. 464=21 court- The zamindar thereupon appealed to the High Court. 

I. C. 2=11 Di*_ Satish Ch'indra Banerjit for tho appellant. 

The Hon’ble Dr. Tej Bahadur SaprUt for the respondent. 

Banerji and Muhamjaad Kafiq, JJ.; — Dharam Jit, an ocoupanoy 
tenant, made a usufructuary mortgage of his holding to the plaintiff, 
Kama, on the l6th of April, 1901. Dharam Jit subsequently surrendered 
his holding to the zamindar, Jotshi Shiva Prakash, in June or July. 1910. 
Shiva Prakash brought a suit in the Revenue court for ejectment of Kama 
and obtiained a decree for ejectment on the 29oh of November, 1910. 
Meanwhile on the 12bb of September, 1910, Kama brought the suit out 
of which this appeal has arisen for a declaration that the surrender of his 
holding by Dharam Jib was nob binding on him, the plaintiff. 

Tho courb of first instauoa granted the plaintiff a decree, and this 
decree has been affirmed by the lower appellate court. In our judgmeab. 
the decisions of both the courts below are inoorrocb. The Revenue Court 
having made a decree for ojectment, and this decree having been carried 
into effect and the plaintiff having boon ejected, the present suit is, in our 
opinion, not maintainp.ble. The decree of the Revenue Court is binding on 
tho parties and any decree made in this suit would be wholly nugatory. 
The point is covered by authority, the Ja’ie^t reported case on the 
subject boing Bam Dcvi Kuari v. Bindesri Upadhya (1), The judgment 
of the learned Judge who decided that case was affirmed on appeal 
under the Letters Patent (2). In this judgment all the authorities 
on the point are collected, and wo are of opinion that in view of the 
decision in that case and of some of the cases on [466J which it is based, 
this appeal must prevail and the plaintiff’s suit must fail. We accordingly 
allow the appeal, set aside the decrees of the courts below and dismiss the 
plaintiff’s suit with costa. 


Appeal allowed. 


35 A. 466 (=11 A, 1. J. 678=20 I. C. 385t. 

APPELLATE CIVIL. 

Before Sir Hen^y Richards, Knight, Chief Justice, and Mr. Justice 

Sir Pramada Charan Baiierfi. 


Abdcil Aziz Khan and others {Defendants) v. Nirma (Plaintiff),* 

[Sbh June, 191:5.] 

Act No. XXI of 1 S 5'1 Dianhilities Remov<il Act) section 1 — Act No* XV of 1C56 

{.Hindu XVtdoiDi* Ilemnrriagc Aclt, section 1—flindu toidow-^Conversion auti con~ 
i.cqucnt remarriage — Wtd.>w’s estate divested^llindu iaw. 

Tho widow of flepiruted Hiudu bosamo a ooavarti to Muhacamadanisin and 
married a Muhamm 

lleid that tho widow did not thereby lose hoc, intocest in the property of bet 
late bua'.ivnd in view of tho proviaiona of Aot No. XXI of 1850 ; nor did section 

-First Appjal No. 157 of 1U12 from an ordor of W. D. Backitt. Distciot Jndgaof 
Sttharanpac, dated tho I8th of July, 1912. 

(1) 11911) 8 A. L. J. 9i0 tho 26th of July, 1913. 

(S) Hi. P. A. 127 of 1912, decided oa 


164 ^ 
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1918 
Juke 5. 


situation, inasmuch as that sootion 
V. GubiMd Kria/jna A^aram (11 

followed. MaiuH(7i«* Gupia V. iJani iJu^ojj /iuy (2> disaealed from. ^ 

r.rl; ■“ F- - - - - -Es-ii 

The facts out of which this appeal arose were as follows-:— 3S A. 166=11 

A«<1 One Musammab ParbaH, a Hindu widow, wished to construct a tempio J 
and a well on a portion of the property of her late husband. She came to ^ 
court on the allegation that the defendants obstructed her in carrying out 
work and prayed for an injunobion restraining them from inberferfnoo 
Her suit was agreed by the court ot first instance. The defendants 
appealed to the District Judge. While the appeal was pending, Musammab 

convert bo Muhammadanism and was married to a 
Muhammadan. Her mobher-in-Iaw. the respondent bo the present appeal 
put in an application bo the Distrob Judge that Musammab Parbabi having 
been converted to Muhammadanism, her own name may be substituted in 

Mnq^ '■espondenb in the appeal. An application was also put in by 

Musammab Parbati, praying that her suit ba dismissed and the appeal of 

to“th. ^ofon-^ants pub in an applicairon ob?eo?!ng 

Ih mofcher-in-law of Musammab Pa® 

m^w Musammab Parbati having withdrawn her suit, her 

mother-in-law had no status in law to carry it on. C467] The District 
^dge allowed the mother-in-law to be brought on the record in place of 

^vrfor7e Ld^h'^^*'-’he°^^‘S^u^^ Musammab Parbati must be deemed to 
have forfe ted her rights and that the succession had opened up in favour 
of the mobher-.n-law. The defendants appealed. 

Mr. 5. A. Eaidar, for the anpollanbs : — 

is AoTx°xTnf“i R ‘V' K have bo be oousidered. The 6rsb 

of ISoO. Parbabi was a Hindu widow, she changed her religion 

of her rigbbs bo the property. The latest ease on the point is Khunni Lai 

y. Gobtnd Krishna Narain (3). There was an earlier ease Bhagwant 

Singh V. (4) The same view is expressed by Ghosh in his Hindu 

Law, pages 219 arid 220. It was true that Mayno dissented from that 

1 niT ’ ^ 1 *^ edition.) He also disapproved of the decision in 11 All 

(XV nf f Widows- Remarriage Act 

1856), Thafc Act did nob apnlv Tbo low at r^mirf 

The 1° df D ttf remarried as Sus“ 

The lady m this oa=e had become a Muhammadan before her second m^r 

riage. Sootion 6 of the Aot made the whole thing clear and showed what 

he Legislature meant. The ease of Malnngini Gupta v. Pam Rev 

(2) ,s against this contention, but the judgement ot Pein^EP J 7s the 

correot expo^tion of the law on the subjeob. The lady in that oas7 

remained a Hindu up to the time of her marriage. ^ 

Mr. 31. L. Agarwala, for the rcppondent : 

The quo^ion had to bo considered with reforonoo to the peculiar 

f 7’ '!.• lifo-tenant and something more 

dtk tbo reversion. The two wfre kont 

distinctly in view by the law. As sron as she did anvthmo kr, 7, 

aT’xx't The reversioner could bring VTnTt 

^ c°>y tte l.fe-intcrest of the widow The 

of the Act was to pr^eeb ODly_Jho interest which she had ‘in kg! 

<1) (1911) I. D. R. 33 All. 3of>. '( {Vnoi'n l T t> cia ah":; : ~ 

m 11892) 1. L. H. 19 Cal. 289. ll) ‘Jse"’ I t. P. u AU.' 
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1913 property. The right to proteot the reversion ha^ devolved on the respoa- 
JDNB 6. dent. The application for substitution of names could be made under order 
__ [468] XXir, rule 10, of the Code of Civil Procedure. So far as the 
" Hindu Widows' Remarriage Act went, it referred to widows who took the 

* estate as Hindu widows. It could not be construed to mean widows who 

39 A. 466^=11 were Hindus at the time of remarriage. Hvery Act had to be interpreted 
— to 6'^® it a reasonable meaning. Otherwise it would be open to this 
-*20 1.0. a * anomaly that a widow would forfeit her estate if she married a Hindu, 

but if she married a non-Hindu she would keep it. The Act did oontem* 
plate the conversion of widows and it purposely used the expression ‘any 
widow* instead of 'Hindu widow' in section 2. The adjective 'Hindu* was 
used in sections 3 and 6 and nob in section 2. This distinction was 
signiheant. It was not the conversion that lost her the estate bub the 
remarriage. 

Richards, C. J. and Banebji, J.— This appeal arises under the 
following ciroumetanoes. One Musammat Parbati, the widow of one 
Ganga Ram, who was a Hindu, Instituted a suit claiming that she, in 
exercise of her legal rights, wished to make a well, and build a temple on 
a portion of the property in the possession of which she was as a Hindu 
widow. She alleged that the defendants to the suit were preventing her 
from exercising her legal rights and she claimed an injunction to restrain 
them. The plaintiff got a decree in the court of first instance. The 
defendant appealed. “While the appeal was ponding, Musammab Parbati 
became a convert to Muhammadanism and married one Wali Muhammad. 
She then put in a petition stating that she no longer wished to prosecute 
her suit and prayed that her suit might be dismissed. Thereupon the 
present respondent, Musammab Nirma, the mother of her husband, who 
would have been entitled to the estate for her life if Musammab Parbati 
were then dead, made an application that she might be brought upon tb® 
record and allowed to defend bbo appeal. The court below allowed this 
application. Hence the present appeal. 

The appellants contend that Musammab Parbati did not lose her 
estate upon becoming a convert to the ^lubammadan religion, but that her 
right to her husband's property was protected by Act XXI of 1850 and 
that being a Muhammadan she was entitled to contract a legal marriage 
with her present husband. On the other band, the respondent con- 
tends that under section 2 of Act XV of [469] 1856, the remarriage of 
Musamnoat Parbati worked a forefeiture of her interest in her first hus- 
band'e estate, and that, therefore, there was a devolution of interest to 
the present re<?pondenb. It was further contended that even if this be not 
so, Musammab Parbati, though she represented her husband’s estate iO 
long as she remained a Hindu widow, ceased to do so when she changed 
her religion and married again, and that therefore the present respondent, 
as next reversioner, ought to be allowed to continue the proceedings and 
protect the ostato. 

In our opinion, her conversion to the Muhammadan religion did not 
divest Mu^ammat Parbati of her interest in her first husband's estate in 
view of the proviaions of Act XXI of 1850. This has been repeatedly held 
in this Court and by their Lordships of the Privy Council. The last case 
to which wo may refer is the care of Khnnni Z/QI v. Qovind Ktishna N^T‘ 
ain (l). We are also clearly of opinion that section 2 of Act XV of 1856 
does nob divest her of her interest in her first husband’s estate. 


(1) (1911) 1 L. R. 39 All. 366. 
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SeoMon 2 of Act XV of 1856 oanaob possibly include all widows. Il 
is necessarily confined to “Hiodu widows,” Musammati Parbabi was nob a 
Hindu when she married her present husband. This Court has consist- 
ently held that the provisions of this Act do not apply to oases where the 
second marriafje is valid irrespective of the provisions of the Act. There- 
fore, on the main ground of appeal, we think that the ooubenbion of the 
appellant is correct. Our attention has been called to the ruling of the 
Calcutta High Court, in the case of Matungini Gupta v. Bam Button 
Boy (1). This ruling is inconsistent with the rulings of our own Court. 

With regard bo the second contention, namely, that Musammat Par- 
bati, in the events which have happened, ceased to represent her late hus- 
band’s estate, we need only point out that the sole ground upon whioh the 
respondent could be substituted for Musammat Parbati would bo that there 
bad been a devolution of the estate, which, for the reasons already stated, is 
clearly not the case. No doubt, if anything detrimental to the estate is 
done by Musammat Parbati or by any other person, the reversioners may 
have a right bo take steps for the protection of the estate by [470] insti- 
tuting a suit of their own. This is a very dififerent thing to being sub- 
stituted for Musammat Parbati in a suit whioh she instituted of her own 
motion and whioh she does not choose to prosecute. 

We allow the appeal, set aside the order of the court below and dis- 
miss the application with costs. 

•" Appeal allowed, 

35 A. 470 (=20 I. C. 889=H A. L. J. 717). 

APPBDtiATB CIVIL. 

Before Mr. Justice Sir Pramada Charau Banerji and Mr. Justioe TudbalL 


Ram Raj {Ohjeetor) v. Brij Nath and others {Opposite parties).^ 

[L6bh June, 1913]. 

Act No. VII of 1889 (SuccetsionOeriificaie Act) ^Certificate of succeasiofx— Joint cerii’> 
Jicale not illegal if granted totth the consent of the grantees. 

Held that tha grant of a joint oortifioate under the provisions of the Suooes- 
aion Certifioate Aot, 1889, is not illegal, provided that the persona to whom 
Buoh oertifioate is granted all eonsent to its being granted in this form. 

The facts of the case were these : 

Brij Nath, one of the heirs of a deceased Hindu, applied for a succes- 
sion oerbifioabe. Two other heirs, p.am Raj and Ranohhor, preferred separate 
objeobions and claimed the certificate for themselves. Subsequently all 
three agreed to the grant of a certificate to them jointly. Another claim- 
ant to the oarbifioata was Musammat Tirbeni about whom the District 
Judge remarked as follows ' The position of Musammat Tirbeni in the 
family is only that of a person with a right bo mainbenanoo. She alleges 
that, as a special case, some of these debts belong to her. The ground on 
whioh the allegation is made is unusual. It seems nob too probable that 
a woman would lend her stridhan to be invested and take no steps to sea 
that it was invested in her own name. The burden of proving such a case 
is upon her, both as a matter of law and as a matbor of common sense 
Musammat Tirbeni adduced no evidence " The District Judge granted 
the certificate to the throe jointly, on condition of their furnishing security 
for the indemniby of Musammat Tirbeni. One of bbo objectors a ppealed 

‘Firat AppeM No. 62 of 1913 from aa otlet of A. Saboaadiote, Diatciot Judge of 
Aligarh, dated the 79th of November 1912. ^ ‘ 

(1) (1892) I. L. B. 19 Cal, 289. 
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Babu Binoy Kumar Mulcerji^ for the appellant : — ■ 

A joint certihoaba granted to several persons is nob contemplated by 
the Succession Cerbifioabe Act an! is illegal ; iyo?iac?ian4 Qangaram v. 
UUamchand Gangaram (1) and Madan Mohan v. ■ Bamdial (2) and the 
cases cited therein. If the granting a joint certificate is in- 

valid, the consent of parties would nob make it valid,* Further, the 
District Judge was of opinion that pnma Jacie there was 'no sub- 
stance in Musammab Tirbeni’s claim. She having failed to make out 
a priwa /iicte claim, the Judge was nob justified, without holding any 
further inquiry, in requiring security to be furnished by the gran- 
tees of the oertificate. Before ordering security to he given, the 
Judge should have satisfied himself, by making a summary inquiry, that 
there was some foundation for her olaim. I rely on the principle of the 
ruling in Balmakund v. Kujtdan Kunwar (3). 

The respondents wore not represented. 

•Banerji and Tudball, JJ. : — "Wo do not think that there is any 
merit in this appeal. The facts are these : An application was made by 
Brij Nath for a succession certificate to realize debts due to Ram Batan, 
deceased. Ram Raj, Brij Nath and Ranohhor stated themselves to be the 
next reversioners to the esta''e of Ram Ratan, and they agreed that the 
certificate should be granted to all three of them. This has been done. 
But as Musammat Tirbeni claimed to bo the owner of some of the debts, 
the learned Judge has ordered that three -persons to whom the certificate 
was granted to furnish security. It is contended that the order granting 
a certificate to three persons is illegal. No doubt, it is inconvenient that 
a certificate should be granted to more than one person, but in the case 
before us bho persons to whom the certificate was granted agreed to its 
being g’'anted to all of them. One of those persons is the appellant him- 
self. We do nob think that the appodant can now coutond that the court 
ought nob to have granted bho certificate. The precedents cited relate to 
oases in which there wore rival claimants for the certificate, and the lower 
court granted a joint certificate to those claimants. This, of course, was 
held to be wrong. As for the order relating bo the furnishing of security, 
we think under the circumstances it was a proper order. We dismiss the 
appeal but without costs, as the rospondonb is not represented. 

Appeal dismissed. 


36 A 472 (= 1. 0. 72=11 A. L. J. 789). 

[472] APPEGLATB CIVIL. 

Before Sir Henry Richards, Knight, Chif>f Justice, and Mr. Justice Tudhall- 

Janki Miqib akd ANOTiitR (Defendants) v. Banno Singh (Blainlijs) 

and Mahadeo Singh and anoiher (Defendants).^ 

[1st July, 1913.] 

Prc»cmpiion^Cu6lom‘ — Evidence— Saha io 6trtinger$ unchallenged, as evidence negativ- 
ing cuetom—^ede in xvhtch each suics should be proved. 

^Vhoro tbs ooart is trying the issuo of tho oxistoaoe or non-dxistenoe of a 
oastom of pro emption. every instance of a sale to a stranger i4 materiel 

• Second Appeal No 4I5 of l‘J13 from a decree of Tj. Alarsball^ District Judge of 
Jaunpur, dated the 16th of January, 1912, Ojntirming a decree of Gopal Das Muberji, 
Munsif of Jauopur, dated 10th of June, 1912. 

(1) (1B91) I. L. B. 15 Bom. 604. ^3) (1906) 1. D. B. 27 All. 463. 

(3) (1882)1[I. D. R. 6 All. 195- 


1348 


VJ 


JANKI MISIa V. BANNO SIMOH 


88 All. 478 


BvidonoB whiBh thB ooutt Ought to t»ko into oonBidarution and weigh when oom- 
mg to a oonoluaion on the issuo, 3ut a more vague statement that there had 

without the produotion of the sale-deeJa or oertifirf 
oopies thereof and without some further details of the sale is not suffiotoL to 
prove aales to etrangois. Si:wak Singh v. Girja Pande (1) diaousaed. 

Tllia was a suit for pre-omption based upon an alleged oustom as to 

the existence of which the principal evidence was an entry in the villaaa 

W8]ib-ul-arz. The defendants disputed the oonstruebion of the entry in 
the wapb-ul-arz relied upon by the plaintiffs, and they also pleaded that 
there bad been several oases in the village of sales to strangers in respect 
of which no claim for pre-emption had been made, and put forward these 
mstanoes as evidence that the oustom alleged did not exist The court of 
ffrst instance, however, decreed the claim and this decree was confirmed 
on appeal. The defendants vendees appealed to the High Court. 

Suleman, for the appellants 
Dr. SajssAi Chandra Banerjit for the respondents. 

Richards, 0. J. and Tudball, J,— This appeal arises out of a suit 
for pra*empb:on. Both the couibs below decreed the claim The defen 

danb vendee appeals He argues first that the extract from the wajib-ul- 
arz IS ambiguous and nob suffioienb to prove the existence of thu oustom 
He also argnes that there was other ovidenoe as to the non rvictnnno 
the oustom whloh the court below has failed to appreciate ; and lastly °l 

Id n the t t w" competent to set aside the lease mentTon- 

iV w We can see no ambiguity in the clause in the wajib-ul- 

fw think that the courts below were right in holding 

that It was good prtma facte evidence of the exisbenie of a custom 

t ‘tat custom 

[473] ek-jaddi. The court below has found W 

and was merely part of a scheme to avoid pre-emption. We are 
bound by this finding m second appeal, and therefore we cannot differ 
from the court below on this question. One of the witnesses for thn 
defendant vendee deposed that there had been several salerto stranoar^ 
The court of first instance refers to the decision in sLcfe T" ' 

Pande (1). Siabley C. J.. at page 9 of the report Tays "" tL ml™ 
(act that evidence was given that sales and mortgages had taken Sla^ in 
the villages as to which no pre-emptive claim had haon marl.* 
negative the existence of the custom.” With great respect, we^hfnrthat 
this remark goes too far. In our opinion, where the court is trying the 
issue of the existence or non-existence of a custom av«rw ^ ” i 

to a stranger is material evidence which the court ou'^ht^ to ^ ® 

sideration and weigh when coming to a oonolus'n on the issue In“Z 
present case having regard to the remarks of the court of fi,.- . 

which have been more'or less accepted the lower annLfat« 
have gone into and oonsiderod the evidence that was gi^n hv the 

that there was was 

in which he stated in vague terms thal durinrhfs S Lt^n 5 7 

sales were to strangers. In not a single pne of these alleged cases wJs 

the pale-deed produced, nor were even the names of the mfirtrif / Tu ^ 

vendees mentioned. Except for the vague statement that“h^"l 
to strangers, the court was not informed who th e vendees were. In our 

(1) (1901) 2 A. L. J. 6. 
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opinion, this was not the proper way to prove insbanoes of sales bo sbraii* 
gers. The sale-deeds should have been produced, or oorbified copies of 
bhem. Ib should be clearly and disbincbly proved to the court who the 
vendees were and any other oiroumsbanoes connected with the sales. 
Under these ciroumstanoes, we see no sufHoient reason to set aside the’ 
decree of the court below. We, therefore, dismiss the appeal with oosts. 

Appeal dismissed. 


3B A, 474=(2l 1. C. 18=11 A. L. J. 761). 

[474] APPELLATE CIVIL. 

Before Sir Henry Hichardst Knight^ Chief Jusiicet and Mr. Justice TudbaU. 

Parmanand Singh and others (Defendants) v. Mahant Bamanand 

Gir (Plaintiff)* 

[Isb July, 1913 ] 

Act {Local) No. II of 1901 {Agra Tenancy Act)., secii<ms 11 et -^Occupancy holding 

Mahant — Mahant capable of acquiring occupancy rights for the benefit of the 

math which he represents. 

Held that the mahant of a math^ jaat as muah as any other tenant v9ho holds 
for his own personal bono6t. can acquire ooonpanoy rights under the provisions 
of the Agra Tenancy Act, 1901, for the benefit of the math which he represents. 

This was a suit for redemption of a mortgage made by a former 
mahant of a math. The plaintiff, as the present mahant, sued to redeem 
the property mortgaged, which belonged to the math and consisted of 
certain trees and rights of occupancy tenancy in certain plots of land. It 
was pleaded in defence that the plaintiff had no right to sue, as a math 
was not capable of acquiring or holding an occupancy tenancy. The court 
of first instance decreed the suit for the redemption of the mortgage of the 
occupancy tenancy and dismissed it as to the trees, and the lower appel* 
late oonrt confirmed the decree. 

Mr. M. L. Agarwala (and Munshi Benode Behari), for the appel- 
lants : — 

An idol could not acquire occupancy rights in a holding. The Act 
oontemplabed cultivation by the tenant himself. Under section 10 of the 
Agra Tenancy Act, in ease of transfer of sir lands, they become subject 
of ex-proprietary tenancy. The idea was bo provide means of subsistence 
for the tenant. A math could not acquire ex- proprietary rights. The 
Act did nob oonbetnplabe the acquisition of such rights by the manager of- 
a math, A “person" meant a living human being, .aud the section referred 
bo a person who had " hold " personally. This view was taken by the 
Board of Revenue in Select Decision No. 19 of 1912. Again the expression 
used in section 13 was 'he\ Ib could include ‘she’ but nob an inanimate 
object. A tenant must be a person capable of occupying or oulbivating 
the land. 

Munshi Oobind Prasad, for the respondent, was not called upon. 

[475] Richards, C. J. and Tudbadd, J. — This appeal arises out of a 
Suit for redemption of a mortgage. Two grounds of appeal are mentioned 
in the memorandum of appeal, namely, that the plaintiff was not entitled 
to redeem the property and secondly that the suit was barred by l imitation. 

• Second Appeal No. 57 of 1913 from a decree of Sri Dal, Diabriot Judge 0 l Ghazi- 
put, dated the I2th ol September, X912, oonfirmiog a deocee of Aijaz ,Hu 0 ais, Mafiflii 
Of Basra, dated the 31st of May, 1912. 
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We are unable to aooept the argument in favour of this last ground of 
appeal. AVibh regard bo the 6rsb point, it is urged that nobody except a 
human being is capable of acquiring or holding an “occupancy’' tenancy and 
reliance is placed upon a ruling of the Board of Revenue, No 19 of 1912, 
Sabu JQira Das v. Pandit Shso Dai Tiwari. It has bo be admitted that 
property of all descriptions generally speaking, can be held by a maf/t; 
but it is attempted bo draw a distinction between an occupancy holding 
and other classes of property. In the present case the courts below have 
found fthab the property v?bioh it is sought to redeem formed portion of 
the math property and that it was held by the mortgagor as mah%nt. It 
was pleaded iu the suit that the neotgagor bad been deposed from his office 
as mahant, and that he was succeeded by Sheo Pujan Gir, who was in 
turn succeeded by the present plaintiff. The mortgagor was made party 
to the suit, bub he has nob appDared to defend the case. It must be admit- 
ted that it is not necessary that the owner of an occupancy holding should 
do the actual cultivation with his own hands. He is quite entitled to, and 
in many oases must, employ others to do the oultivation. It is quits clear 
that there is no express prohibition against the acquisition of an occupancy 
holding by the manager of a math on behe-lf of the math. We do nob think 
that it is possible to infer such a prohibition from any suggestion of alleged 
policy m the Tenancy Act. 

We, therefore,, think that the decision of the court below was correct 
and ought to be afHrmod. We dismiss the appeal with costs. 

Appeal dismissed. 
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Sa A.47B =(11 A. L J. 801 =21 I. 0. 49B,> 

[476] FULL BENCH 

Before Mr. Justice Sir George Knox, Mr. Justice Tadball and Mr. Justice 

Muhammad Rafiq. 


Bajbangi LAL AND OTHERS (Judgment-Debtors) u. Mahabir kunwar 

AND OTHERS {Decree Holders.)* 

4bh July 1913. 

Act No. VII of 1870 {Court Feet Act), schedule I, article 1; schedule JI, article 11 

Civtl Procedure Code (190S,) order X2CXIV, rule 6^Court fee— Appeal from final 

decree in a mortgage s^iit. ^ 


HoM th«t ao appeal from tliQ Ocal deoroe p)9?ed under order XXXIV ftiIa x 
of the Code of Civil Prooedure 1903. requires ad o.WoWm e^tt fee aadosnnot 
be stamped as ao appeal from an order. 

CRef. SO I. C. 279, Fol. 22 Bom. ti. R. 811=57 I. C. 679.1 


The question raised in this case was as bo the proper court fee pay- 
able upon an appeal from a 6nal decree under order XXXIV, rule 5 of 
the Code of Civil Prooedure. When the appeal was filed the stamn-offioer 
of the Court reported as follows: — 


"This is an appeal against an order passed under order XXXIV, rule 

a'" appeal from decree. This appeal is valued at 
Rfl. 682.11*9 on which a court fee of Rs. 44-4-0 is payable. Rupees 2 
having been paid, there is, therefore, a deficiency of Rs. 42-4-0 on this 
memorandum of appeal.” 


On admission of the appeal a further report was made: 

“For the reasons given in m y report, dated the I4bh of Juno. 1912. 

• Stamp nefotoDCa in Exeoutioa Sooond Appeal No. 9oO of 1913. 
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Bench. 


on feha meraorandutn o£ appeal fio this Oonrb, the deoree- holders 
respondents are liable bo pay a oourb-fee o£ Rs. 105 on Rs. 1,503-6-0-1, 
the valuation o£ their appeal to the lower appellate court, A ooartrfee o£ 
annas 8 having been paid, there is, therefore, a defioienoy of Bs. 104 8-0 
due from them for the lower appellate court.*' 

3^4.476=11 The queition thus raised was remitted by the Taxing Judge, lo the 
=^1 1 0 4fl8 hearing the appeal, by whom the following order was made. 

Knox and Muhammad Rafiq, JJ; — Another question arises in connec- 
tion with the second appeal. The appeal before us is an appeal against an 
order under order XXXIV, rule 5, of the Code of Civil Procedure. It was 
valued at Rs. 582-11-9 and was put in on a paper bearing a court-fee stamp 
of Rs. 2. The office reported that the fee payable was Rs. 44-4-0 and that 
therefore [477] the appellant had to pay a deficiency of Rs.42 4*0. The ap- 
pellant raised no objection and made good the deficiency. The stamp-officer 
of the Court then pointed out that for similar reasons the decree-holders, 
the respondents in this appeal, were liable to pay a court fee of Rs. 105, 
instead of the court fee of eight annas which they paid on their appeal in 
the court of the District Judge. There was, therefore, a deficiency of 
Rs. 104-8-0 due from them. The respondents contested this report, and 
the Judge of this Court, to whom a reference was made, and who happens 
to be the Taxing Judge of the Court, held that the matter was one for the 
Bench bearing the appeal. The learned vakil for the respondents contend- 
ed before us that the fee which he bad paid in the court of the District 
Judge was all that was required by law and there was no deficiency due 
from him. The question raised is not free from difficulty, and it will affect 
a large number of cases, if this Courb should hold that an appeal from 
an order absolute should bear the same fee as if it were an appeal from an 
original deoree. The learned vakil asks us for time in which to prepare 
the case. We grant two weeks; bub we think it would be well if we had 
another Judge to assist us in detarmining this question. We think that 
the learned Government Advocate should also appear in the interest of the 
revenue. We direct that these papers be laid before the Hon’ble the Chief 
Justice with a request that a third Judge should be added to the Bench for 
the determination of this question. 

The case was then laid before Knox, Tudball and RaF,q, JJ. 

Babu Sital Prasad Ghose, for the respondent : — 

The court is bound to make a final deoree under order XXXIV, 
rule 5, if the provisions of the preliminary deoree passed under 
order XXXIV, rule 4, are nob complied with. So that the only matter 
which the court, upon an upplicabion under order XXXIV, rule 5, is called 
upon bo decide, is whether there has or has not been such compliance. 
This is no more than what an executing Comb has to do, and it is submit- 
ted that the final decree is an order within the meaning of section 47 of 
the Code. It is not suggested that an application for a deoree under 
order XXXIV, rule 5, must bear an ai valorem court fee, and there is 
no reason why, when such application is refused and an appeal is taken 
[478] from that refusal, the memorandum of appeal should be stamped 
with an ad valorem court foe. Anyhow the Court Fees Act makes no 
distinction between preliminary and final decrees, and the word * decree 
used in that Act must bear the ordinary meaning given to that expression 
in the first part of the definition of the term in the Code of Civil Procedure 
It is clear, therefore, that the court foe paid by the present respondent in 
the court of bbo District Judge was all that required was by law and there 
was no deficiency duo from him. 
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The Government) Advocate (Mr. \V. Wallaoh), was nob called upon bo 
reply. 

Knox, TUDBAIiii and Muhammad Kapiq, .TJ r -We have heard all 

bhab bhe learned vakil for the respondenb can urge in support of his ooubaa- 

tion that he was only bound in the lower appellate coart to pay a court fee 

of annas eight as though ho were appealin;? from an order, instead of an ad 3® A. 4 6=11 

valorem duty, LooUing to the change which ha? been made by bhe tjagis- _?■ 

lature in order XXXIV. rules 4 and 5. as compared with seobions 88 and ^ 0.488. 

89 of bhe Transfer of Properby Aob, wo have no doubt whatever bhab bhe 

court fee which he should have paid was an ad valorem court fee. The 

liogislature has deliberately altered the words “ order absolubo *' and 

replaced them by bhe words “ final decree.” This is our answer bo bhe 
question. 


1913 
SUIaY 4. 

PULD 

Bench. 


35 A. 478 (=21 I. C. 628=11 A. I*. J. 766). 

APPELLATE CIVIL. 

Before Sir Henry Bichards, Knight. Chief Justice and Mr. Justice 

Tudball. 


Yad Ram (Plaintiff) v. Oheda Lal and others (Defendants) * 

[8bb July, 1913.] 


Pre.fitwpifon— \Vajib-uharz-P«ir(»<io»» of village into several mahala-DA^tut dehi 
relixtiug ta v'hole — Siirtby co-sharer of one mnhai against co-ahare of another 

viahalcn orounil of n urness in reiaticinhip to the vendor. 


Tbo daalur dehi of a viHkSiO divided into several m^haU, but whioh oeverthe- 
lees w held to bo applioablo to the ^7hoIe village, and to repreitent an vi-rtaDge* 
meat come to by the co-slurors in. the viDago amongst themselves, provided as 
to pre-emption, as follows “ If a oo-sbarec w.tnts to sell his sba-e, he must 
sell first to near co-sbarors. then in the pitti. then in tho mihal. then in the 
village." Held thut the eileot of this ol iuse was to give to a oo-sbarer in one 
mab.d who was a rolatioa of tho vendor a preferential right of pre-emption over 
a oo-sharec in another mahal who w.ie not a relation, 


[479] This was a suit for pre-emption based upon bhe provisions of 
bhe wajib-ul-arz or dastiir dehi of the village of Sarai Ghasi. Th^ village 
at one time was divided into a 2i-biswa mahal held by bhe Skinner family 
and a 174-biswB mahal held by other co-sharers. Subsequently the larger 
mahal was again sub-divided. The dastur dehi, however, was apparently 
applicable to the entire village, and represented an arrang^'ment oomo bo 
amongst bhe entire body of co-sharers. The provisions of the dastur dr.hi 
as to pre-emption were as follows If aco-harer want^ to ^oll his 
share, he mu^b sell first to near oo-sharers, then in bhe pabti, then in the 
mahal, then in tho village.” The property tho subject of bhe present suit 
was situate m bhe Skioner mahal. The vendee was a co-sharor in another 
mahal of bhe village ; and the plaintiff pre-emptor was a co-sharer in a 
third mahal, bub claimed precodonce of bhe vondee owing bo his being a 
relation of the vendor. The court of first instance dismissed the suit 
The plaintiff appealed to the High Court. 


Tho Hon’ble Dr. Sundar Lai, for bhe appellant. 

Dr, SalishChandta Banerji and Babu Piari Lai Banerji, for the 
respondents. ’ 


• First Appeal No. 99 of 1912 from a decree of Muhammad Husain First Addi 
tional Subordinate Judge of Meerut, dated the 30th of November, 1911. 
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®10HArdSi 0. J. and Tudball, J. — This appoal atisss oub ol a suib 
for pre-empfjion. The village in which the properby is situate is called 
mauza Sarai Ghasi. Afc one time this village was divided inbo a 2i>biswa 
share, held by the Skinner tamily, and a 17i biswa share held by other 

. 00 -sharers. In course of time the 2^ bis was appear bo have been formed 

mahal, and the 17i biswas into another mabal. The 17i biswas 
A. L. a*W6 afterwards divided inbo a number of different mahals. The property 

which ift sought bo be pre>ampt 0 d is situate wiohin the Skinner mahal. 
It appears that on the I3th of February» 1892, this very property was 
sold and purchased by one Bbola Mai. The present vendor. Ham Sahai, 
brought a suit for pre-emption, which was successful. He was a eharer 
in another mabal and he based his suit upon a record set forth 
in the dastur dehi of 1886. His claim was decreed, the court being of 
opinion that the record in the dastur dehi was one of an arrangement 
between the sharers in the entire village. There is this distinotion between 
the present case and the one Just mentioned, that in that case the claim 
was against a [480] stranger whilst, in the present case, the claim is by a 
sharer in a different mahal, who is a near relation of the vendor against a 
person who is a sharer in another mahal, bub no relabion. The oourb 
below has decided againt the plaintiff and dismissed the suit. Ib has 
referred to the case of Qanga Singh v. Ghedi Lai (1). In tbab case this 
Oourb considered at some length what was the proper way to approach 
the consideration of a case of pre-emption where the issue was the existence 
or non-ezisbenoe of a custom of pre-emption, and it pointed out that the 
weight which should be atbaoheJ to extracts from the wajib-u\-arzes in 
different oases varied very much. The circumstances of the present case 
are very different. The extract from the dastur dihi of 1886, has been 
translated as follows : — ■ 

If a co-sharer wants to sell his share, he shall ffrsb sell it to bis 
near co-sharers, then to sharers in the patti, mahal, or the village ; and if 
they refuse to take, then to any one be may like.” 

A more literal translation would be : — ■ 

A cO‘Sbarer must sell hrst bo near oo-shardrs, then in the pattii 
then in the mabal, then in the village.'* 

This dastur dehtt notwithstanding that the village had been divided 
into a large number of mahals, was the dastur dehi for the entire village. 
Having regard to the division which had taken place, karibi cannot refer 
to anything exeoept relationship, that is to say, a sharer who is related. 
Furthermore, the fact that defendant's vendor himself set up the right of 
pre-emption contained in this very dooumenb, is, we think, a very strong 
point both against himself and his vendee. The title of the defendant's ven* 
dor was this very decree in a suit for pre-emption. We are not in any way 
deciding that a custom of pre-emption exists. There are many reasons 
for thinking that the growth of such a custom in this village, owned as ib 
was in part by members of the Skinner family was very improbable. Bub 
if the dastur dehi records an arrangement between the sharers in the 
village, it is an arrangement which is still in force. We think there was 
such an arrangement. There only*^ remains the question whether or noti 
assuming that an arrangement between the owners of the village as to pre- 
emption [481] exists, it extends to giving a right of a sharer in one mahali 
who is a relation, a preference over a sharer in another mabal who is no 
relation. We think that the clause, as a whole, can have no other meaning' 


(1) (1911) I. L B. 83 All. 605. 
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"Woi therefore, think the decree of the oonrt below was erroneons and 
ought bo be set aside/ Before, however, finally deoiding this appeal, it 
will bo necessary to refer an issue bo the court below, namely : — 

What was the true sale consideration ? 

We accordingly refer the above issue to the court below. The court 
below will receive such evidence relevant to this issue as the parties may 
adduce. On return of the finding, the usual ben days will be allowed for 
filing objections. 


1018 
JUUT 8. 

appbu>atb 

OlVlIi. 


38 A. <70= 

21 1. 0. 628s= 

11 A. L. J. 
766. 


Issue remitted. 


35 A. <81 (=11 8. L. J. 766=21 I. C.<64). 

APPELLATE CIVIL. 

Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Sir 

Pramada Oharan Banerji. 

Mahadeo Singh and another {Decree^Holders) v. Sheo Karan 

Singh and another {Judgment-Debtors).* 

[llth July, 1913.] 

Hindu law^DaughUr' s ettaU — Decree for possession of father's estate obtained bv 
daughter — Right of daughter's sons to execute such decree. 

The daughter of a separated Hindu obtained a decree for possession of her 
father's estate against certain trespassers. Beloce, however, she could obtain 
possession, she died and her sons applied for execution. Held that the daugh- 
ter represented her father’s estate when she brought her suit for possession and 
that persons who succeeded to the estate were entitled to execute the decree 
which she had obtained. 

[Ref; 88 All. 111=32 I. 0. 104 ;] 

This was an appeal under section 10 of the Letters Patent from a • 
judgment of a single Judge of the Court. The facts of the case are stated 
in the judgment under appeal which was as follows : — ■ 

** The two respondents Mahadeo Singh and Basdeo Singh, with their mother 
Lakbpati Kuar, instituted a suit for recovery of possession of certain immovable 
property against one Jagram Singh, on the allegation that the property in suit 
beloQged to one Saeup Singh, who was the father of Lakhpati Kuar and grandfather 
of the respondents. jAgram Singh was a collateral of Sarup Siogh, Ho resisted the 
suit on various grounds. The oUim of the respondents was dismissed on the ground 
that it was premature and that it could not be brought in the life-timo of their 
mother ; but a decree was passed in favour of Lakbpati Kuar in her own right as the 
daughter of Sarup Singh. She was decreed a daughter's estate. Tbe first court passed 
the decree in her favour on the '16th of C<321 November 1909, and it wss upheld on 
appeal on the 13th of May. 19L0. Both Musammat Lakhpati Kuar and Jagram died 
before the decree could be executed. The two respondents, tbe sons of Lakbpati Kuar, 
filed an application in tbe court of tbe Munsif of Asamgath for execuiion of the 
decree in favour of their mother againr.t the appellants, who are the legal representa- 
tives of Jagram Singh. The appellants opposed the application for exeoution, on the 
ground, among others, that the decree in favour of Lakbpati Kuar awarded ber a life- 
estate only and could not be executed after her death. The learaed Munsif gave eSect 
to this olea and rajeoted the application. Oo appeal tbe learned District Judge reversed 
the decree of tbe fic<>b court on tbe ground that tbe respondents were the legal rep- 
lesentatives of Musammat Lakbpati Kuar, the original deoroe-holuer, and that foe 
that reason the decree could bo executed by them. The appellants have come up in 
second appeal to this Court and press the plea upon which tbe application was dis- 
missed by the learned Munsif. 1 think that this appeal must prevail. Tha question 
at issue between the parties is not whether the respondents ace or are not the legal 
cepceseatatives of Musammat Lakbpati Kuar, but whether the decree in favour of 
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Labhpati Kuac U capable of exeoufciou after'ber death. It is admitted that tha Am 
tee piseej ia her f*veat a, the d.aghtetof Strap Siagh giriQ^her a dao^hte •; 

?avauV“ Wtrhet°d ‘hf "de^^ee^wae “paa^d t hVr 

^ I ^ ^ deocee became iaoperative. It may be that the two 

Satap S?nsh Ba'' W t' ? succeed to that property ia prefereao/to the oollatLls of 

F ta vbis a qu^s lOQ which «^boald bo decided betweea the rival 

ni sonaof s*-ap Smgh does not give tbem the right to apply for exeoation 

ol a decree, which baoimo inoperative alter the death of their mother The'apnaal 

aou''rfc'*^'rnL? appellate court and restore that of the^firat 

court. Costs are allowed to the appellant^.'* 


The applicaatfi appealed under feobion 10 of the Letters Patent 
Dr. Surendra Nath Sen, for the appellants : — 

Musammat Lakhpabi. as owner and representative of the estate, 
brought the suit for recovery of the estate from a pet'son who was a mere 
brespa'^ser. It was not a mere personal action like a suit for damages ; 
she represented and was acting for the benefit of the whole estate. After 
her death the appellants became the owners of the estate. Under such 
circumstances the docree obtained by her cannot cease to be operative 
alter her death. The appellants are entitled to execute it. in her suit it 
was established that the property was the exclusive property of her father 
and that she was the heir. It follows as a legal conseQUenoe that after 
her death her sons are the owners. They need nob bring a fresh 

r^'ooi^i same matter against the same defendant or 

14H3J his represenbabivos; they are entitled bo the benefit of the decree 
obtaineJ by the formor holder of the estate as such. 


Maulvi Aliiha'/nmud Ishug, for the respondents : — 

Mu'-amoiat Laklipati s success in her suit did not necessarily carry 

with it the effect that after hf^r her sons would be the owners. The sons 

might predecease her or bo under some di-qualifioation. It was notajudg- 

mtnt i?i rcwi bus a personal decree. Under the Hindu Law the daughter's 

sons do not derive their title through the daughter, but through the 

maternal grandf Abbe *. The appohant-, not being the heirs of Musammat 

Lakbpati but of Sarup Singh, aro not benefited by the decree in her favour. 

On her death the quostion of the succession to Sarup Singh’s estate opens 

up afre'h. As sons of Musammat Lakbpati the appellants aro not entitled 
to execute the decree. 


Dr. Surendra Nath Se7i was nob heard in reply. 

liiCHARPS, C. J., and Banerji, J. — In this case one Musammat 
Lakhpati brought a suit (or possession against certain persons who, she 
alleged, bad taken possession of bor father's esbato. She succeeded in 
osfcabli-htng her oa^o and getting a decree for possession. Before, however, 
the deoiee for possession could be executed she died, and thereupon her 
sons applied for execution, but their application was rejected by the court 
of first io^tanoo. On appeal, this deoisiou was reversed and the applioa- 
t'OD of the appellants wa^ allowed. In second appeal, a learnel Judge of 
this Court held that tbo decision of the court of first instanca was correct 
and ought to be restored. Hence the present appeal. 

In our opinion, the decree of the lower appellate court was correct. 
Mufiammat Lakhpati undoubtedly represented her father’s estate when 
she brought the suit, and the persons who suoceadej to the estate are 
entitled to execute the decree which she obtained. Oohorwise the 
reversioners would be obliged to institute a fresh suit and bo litigate again 
the same matters against the very same persons against whom Musammat 
Lakhpati had established her case. In principle the matter is governed 
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.vf of their Lordships of the Privy Coaoeil when they decided 

that, for general purposes, the wi^ow represents the estate We oao in 

between a widow in possession 
her deceased husband s estate and a daughter in possession of her 
deceased father s estate. Wo allow the appeal, sat aside the decree of the 

learned Judge of this Court and restore the decree of the lower appellate 
court wibb costs in all courts^ 

Appeal allowed. 

* 35 A. 484 nr (11 A. L J. 749 =21 I C, 271). 

APPEIiLATE CIVIL. 

Before Mr. Justioe Sir Pramada Charan Bane.fi and Mr Justice 

Tudball. 


Alam Sikgh (Plaintiff) Singh and others (Defendants).* 

Civil Procedure Code (I90i». order XXXZWrule l—Mortoaoa—<!fnf re .■ 

non~3oin<ier o/ suh^uent mortoagec-^EJfecl of such non joinde/ ^ 

Subaequeutly to the exeoation of a morbgago of a 4 biawA .. u 

favourof A S. the mortgigo- exooiitad a fartber (ugafruotuary; 

, portion of the same share lO favour of 4. S. and his brother N S \ S ^bfon^h? 

a suit for sale on the e jclier morbi?ago. but without makinff M R ^ 

Held that the elioot of ihe noa-joiader of S 8 woS^d uof ^ha fotaYdi.r"’' 

al of the suit, but only of so much of it as ralatad to that portTou o" th^ d,o' 
perty which was oovecel by bho subsequent mortgage. ot the pro- 

[Diss: 24 I. C. 25=12 A. L. J. 619, Ref. 72 I. 0. 453; 74 I. O. 943=21 A. L J. 701.] 

Tue facts of this case were as follows ; — 

A simple mortgage, hypothecating a 4 biswa zamindari share 
executed on the 21st ol April, 18.12. in favour of Alam Siotl On the 2^8 
of Juno, 1895. a usulruotuary mortgage of ij biswas out of the 4 bUwas 
wae eseeu ed nr favour of Alam Smgh and his separated brother. Nar^n 
Singh. Alam .-oingh brought a suit on th-s prior mortgage. Ha did 3 
mention the second motlgago and did not make Naram SmoL a nntv to 
the suit. Objection on this score was taken at the earliest opportunity by 
the transforue of the equity of redemption. The existence of the seeorui 
mortgage was proved, and the plaintiff was called upon to make NlTr i 
Singh a defendant. The plaintiff refused to do so on t^e growd fhat it 
that tirne the suit had become time-barred as against Naram Singh The 
court of hrst instance dismissed the suit on the grounl that Naram Sin«h 
was a neoossaty party and had not been impleaded. This deoisinn ® 

heW^by the lower appellate court. The ‘plaintiff appeafed t* "b: H^"h 

Mr. E. A. Howard, for bho appollanb ■ 

“so^^sary party and 

order XXXIV, rule 1. requires him to he impleaded. But failure riSSl 
to implead him does not ueoessarily entail the dismissal of n,!: ““-I 
altogether. Ordor XXXIV, rule 1. is expres-sly made subTeot to t ,« I"*" 
provisions of the Code ; ,t is therefore, governed by order 1! ru ^ 9 
court) <^hould have deberminod the righbs of tUo oarhiAQ 
I.. S,.,!. ...M „M ,r „ So.SLlZCt^Tly'Z'Zr.^'T. 

Ebah, dated the 2iid of Eobcuary, 1911. * Rajua Das, Munsif of 
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could enforce his right] of redemption in a subsequent suifi. The case of 
Earn Ckaran Lai v. Muhammad Rakid-ud-din (1) is in my favour. In 
any event, the whole suit should not have been dismissed, but only to the 
extent of the property comprised in the second mortgage. 

Babu Binoy Kumar Mukerji (with him Munshi Qobind Pra$ad), for 
the respondents : — 

Previous to the enactment of the present Code of Civil Procedure it 
was well established that the deliberate non-joinder of a subsequent mort- 
gagee was fatal to the suit. The question is how far the provisions of 
order I, rule 9, are to govern order XXXIV, rule 1. On this point I rely 
on the observations at page 553 of the report of the case Bori Lai v. 
Munman Eunwar (9). The plaintiff was well aware of the existence of 
the second mortgage, as he himself was one Of the mortgagees thereunder. 
This is a case of deliberate non-joinder of a necessary party. Moreover, 
when called upon to make Narain Singh a party, the plaintiff refused to 
do so. The provisions of order XXXIV, rule 1, would become quite 
nugatory if oases like the present could go on with impunity, and the 
result would be a perplexing multiplicity of suits. At all events, the suit 
should be dismissed at least to the extent of the property comprised in 
the second mortgage. This suit is now time barred as against Narain 
Singh; as against the property comprised in his mortgage, the suit must be^ 
dismissed. 

Mr. E. A. Howard replied. 

Banerji and Tudball JJ.: — This was a suit for sale under a mort- 
gage, dated the 2 1st of April, 1892, executed in favour of the plaintiff, 
Alam Singh, by one Chatar Singh. The first set of defendants are the 
legal representatives of the mortgagor, who is now dead. The other defen- 
dants are subsequent transferees of the mortgaged property. It appears 
that on the 28tti of June, 1895, a usufructuary mortgage of 1 biswa, 10 
biswansis, out of the mortgaged fA883 property, the extent of which is 4 
biswa*:. was made in favour of fcho plaintiff, Alam Singh, and Narain Singh, 
his brother. Narain Singh was not made a party to the suit. On the 
ground that Narain Singh was a necessary party to the suit under 
order XXXIV, rule 1, of the Code of Civil Procedure and had not been 
made a party, the court of first instance dismissed the suit. The decree 
of that court has been affirmed by the lower appellate court. The plaintiff 
has preferred this appeal, and it is contended on his behalf that the claim 
ought not to have been totally dismissed. 

There can be no doubt that Narain Singb, as subsequent mortgagee 
of a portion of the mortgaged property, had an interest in the equity of 
redemption and was, therefore, a necessary party within the meaning of 
order XXXIV, rule 1 of the Code of Civil Procedure. The effect, however, 
of the omission ot Narain Singh from the suit was, in our opinion, not the 
total dismissal of the suit, but only of so much of it as related to the 1 
biswa, 10 biswansis, of which Narain Singh is a subsequent mortgagee. 
There still remains the remaining 2 biswa'^, 10 biswansis and as to this, 
the omission of Naram Singb did not affect the claim. The plaintiff, if hs is 
entitled to a decree, is entitled tc realize the amount of his mortgage from 
the remainder ot the mortgaged property. The courts below ought, 
therefore, to have tried the case a*: between the persons who were^ parties 
to the suit in re-peob of the portion of the mortgaged property which was 

U) (1913) 10 A. li. J. 181, (2) 11912) 1. Ii. B. 84 All. 649. 
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unaffected by the subsequent mortgage in favour of Narain Singh and the igis 

June 17. 

we accordingly allow the appeal, set aside the decrees of the courts 

below and remand the case bo the court of first instance with directions bo A-ppslIiATB 
readmit it under its original number in the register and ho try it on the 
merits. If the court finds that the plaintiff is entitled to a decree, the 36 A. 4Bteli 
decree should bo confined to the biswas which are not comprised in A. J-J49 
the mortgage of the 28tih of June, 1895. Costs here and hitherto ^iu 2^^ 

abide the event. 

Appeal decreed and cause remanded. 


288=11 A. L. J. 901=17 C. W. N. 1165=:1913 M. W. N. 786=14 
* H. L. T. 299 — 26 M. L. J, 492=18 0. L J. 384 =15 Bora. L. R. 1001=40 I. A. 182). 

[487] PRIVY COUNCIL. 

Pabtab Singh and another {Plainii^s) v. Bhabuti Singh 

(Defendant),*' 

[On appeal from the Oourt of the Judicial Oommissionet of Oudh, at 

hucknow.^ 

[30th June and 23rd July, 1913.] 

Mhior^Representaiion of minor in suit — Suii to set aside compromise of and decrees in 
suits to which minors were parties — 'Jivil Procedure Code (1892), sections 443, 456 
^52— Minors unrepresented owing to fraud and .misrepresentation of de faoto ouar* 
dian whose interest conflicted with theirs— Form of decree— Civil Procedure Code 
(1908n section 93— Act No. I of 1877 {Specific Belief Act), section 42— Question of 
law. ^ 

lathis case the appellants sue! fora deolaration that a oompromiae of 
certain pre-emption suits and decrees based thereon, made on their behalf in 
1899 when vhey were minors, wore not binding on them having been obtained 
by the fraud and misrepreHentation of the respondent (who was then tbeir de 
facto guardian and manager of their property) and in proooedinge in wbioh they 
were praotioally unropresentod: and they prayed that they might be restored to 
the position held by them prior to the date on which the oompromiae and 
decrees were made. It appeared that, although the appellants were described 
in the proceedings as “under the guardianship*’ of one H. P., he had never been 
properly appointed their guardian ad Istem by the Court as requited by section 
443 of the Civil Procedure Code. 1882: that no 6o«a /i<7s applioabion had ever 
been made under section 450 to have a guardian ad litem appointed by the 
Oours ; and that the leave of the Court bad, not been obtained to.enter into the 
compromise on the appellant's behalf as was necessary under section 462. 

Held that the appellants were entitled to the declaration they sought- ff. P 
had. their Lordships found, been introduced into the suits of 1899 by the res- 
pondent as the guardian or next friend of the appellants to advance the interests 
of the respondent and to defeat the interests of the appellants, which conflicted 
with those of the respondent: ho had'throughout acted under the directions and 
on behalf of the respondent and in his interest and contrary to the interests of 
the appellants, and the resrondent had taken advantage of bis position to the 
detriment of tbo appellants. Thera was therefore no one to protect them and 
they were unrepresented in the proceedings, which were therefore not bindinc 
on them. Afanohur v. JuJunolh Stnpb U) followed. ® 

Saotion 42 of the Specific Relief Act (I of 1877) which had been applied to the 

case by the majority of the Court of the Judicial Commissioners was held not 
to 06 appiioabld. ^ 


EIX,; r^d GRIFFITH. Sir John 

(l) (1906) I. L. R. 98 All. 685; D. R. 83 I. A. 198. 
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Semble the quention whether on oerfcain stated facts the relief which the 
appellants prayed for should bo granted or refused, was a question of law with- 
in the moaning of aention 93 of the Civil Ptrcodure Code tAob V of 1908): and 
where, on a djffere::oe of opinion on that question between two Judges of the 
l 438J Court, the ease was referred under that fleotion to a third Judge^ that 
was the only question ho had jurisdiction to consider and decide; 

CFoI: 18 M. li. T. 401 = 29 I. C. 579; Diet: 25 I. 0. 620; Ref: 62 I. C. 794=2 Lah. 164; 
Fol. 65 I. G. 18=34 C. L. J. 293; Diet: 74 J- C. 964 = 21 A. ti. J. 483; Ref: 74 I. 
C C. Ij. j. 245; 71 I. C. 706=4 P. L. T. 147=2 Pat. 335; 83 1. 0. 312 

=20 li. W. 218=47 M. li.J. 273=47 Mad. 783; Ref: 17 A. D. J. 257=60 1.0. 

10J:3 

A( PEATi from a judgment and decree (14th Maroh, 1910) of the 
Court of the Judicial Commisi^ioner of Oudh, which reversed the judg- 
ment and decree (29bh Julyt 1903) of the Subordinate Judge of Sitapuri 
and dismissed the suit of the appellants. 

The suit was brought on the 2^nd of Eebruar>, 1908, for a declara- 
tion that an agreement of compromise, dated the 15th of December, 1899 
entered into on the plaintiffs' behalf during their minority, and two 
decrees ba^^ed thereon were not binding on them; the plaint alleging in 
effect that the compromise, and consequent withdrawal of two suits for 
pre emption (the subjects of the compromise) were fraudulent, inasmuch 
as one Hari Prasad, who acted in the said suits on behalf of the plaintiffs 
and was a subordinate and under the orders of their then guardian de facto 
the defendant Bbabuti Singh (now the sole respondent), had never, been 
properly appointed by the Court as their guardian ad litem, and the Court’s 
sancti-^u to the compromico had been obtained by misrepreBentation. The 
n.Hof claimed was that the plaintiffs might be restored to the position 
hold by them prior to the l5th of December, 1899, tho date on which the 
two decrees were pas'^ed. 

Bbabuti Singh was the only defendant who appeared, and, so far as 
is now msteri il, hi^ defence was that the plaintiffs were independently 
reprosentel bv Hari Pra:?n l who ha t acted in their best interests by with- 
drawing their suit and entering into the compromise ; and that the with- 
drawal, having reoriivet the sanotion of the Court, could not be disturbed. 


The oircum stances prior to the suit and leating up to the compromise 
will be fount fully stated in the judgment of their Lordships of the 
Judicial Committee. 

Tho Subordinate Judge decreed tho suit with costs making tha dec- 
laration as sought by the plaintiffs. 

From that decree the defendant preferred an appeal, which was heard 
by tho .ludicitil Commissioner iMr. E. ChaMIEk) and the First Additional 
Judiciel C mmicsionev (Mr. L. G. Evans), who differed in opinion, the 
former bolding that the appeal ought to bo dismissed, and the latter being 
of opinion that it should be allowed and the relief claimed refused to the 
plaintiffs. Mr. Chamitr said : 

[489] 1 hold that the plaiotifls were nob effeofcively represented in the suits of 

1899. Thoit de Jacto guardian wa-4 their opponent, who used bis position to bring 
about a oonipromiso muoh to hia own edvan'agonnd to the detriment ol the minors. 

I think there oun be no doubt that the plaintiffs ate not bound by suoh prooeod- 

ings.’* 

And ho a contention that the Court had a di^oretion to give or refuse 
relief under section 42 of the Specific Relief Act (I of 1877), and that 
relief sbould in their case be refused on various grounds be said : 

** I thick there can te little doubt that the ‘plaintiffs bad not funds in hand 
wherewith to purobaec the property. Jf the cases bad been fought out, the minor* 
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would have got a decree for pre-emption. Bbabuti Singh also would, according to 
the practice of the court, have been given a decree for pre-emption in case the minors 
did not pay<the purchase money within the time limited by their decree* Bhabuti 
Singh 'would have been under no 'obligation to raise money on bis personal 
security for the minors in order to enable them to take advantage of the decree and 
he would have been unable to mortgage their property for the purpose even if he had 
been so minded. It is clear therefore that Bhabuti 8ingh would have done nothing to 
prevent the dismissal of the minors* suit. Had Bhabuti Singh adopted this course suoh 
a suit as the one before us could never have been brought. .... I think it is a ^ 

question whether suoh a suit as this is brought under section 42 of the Specific Relief V "* 

Act, and whether we can in the 6seroi5>e of our discretion refuse relief to 
plaintifis ; but assunring that the suit is brought under that section 1 am of opinion ” J°* 

that we ought to give the plaintifis relief As for the argument that as „ 

Bhabuti Singh was under no obligation to claim pre-emption on behalf of the minors "* 

he was at liberty to direct Hari Prasad to withdraw their suit and their defence. I — 

need only say that it is quite cleat that a guardian is not entitled to use his ward’s 299—25 M. L. 

rights as a moms of procuring an advantage for himself. A suit for pre emption was 

filed on behalf of the minors.. It was not disposed of according to law, but was ^ 

suppressed lor the benefit of the minors’ guardian. In my opinion the Court was 

right in decreeing the plaintifis’ claim.” 1001=ft01. A. 

Mr. Evans agreed generally with the facts found by the Judicial 
Commissioner, but said, 


”In tho present case the most that can be found against the defendant is that he 
used the rights of the minors to obtain some personal advantage. He did not allow 
any fraudulent decree to be passed against them, nor did he allow them to be 
unjustly deprived of any property. It appears bo me that it would be an improper 
exercise of the discretion of this Court to allow the plaintifis to reopen this liiigation, 
which terminated in ltiS9. merely because their Jacio guardian did not see fit to 
prosecute a claim for pre-emption on their behalf, especially when it is not proved 
that there were any funds in bis possession belonging to the minors for investment in 

immovable property 1 hold that this is pre-emioently a case in which 

the Court should not exercise the discretion vested in it by section 42 of the 

Specific Belief Act and should refuse to grant the relief prayed for. 1 would allow 
the appeal, and dismiss the claim." 


The Court of ths Judicial Commisc^ioner on the same day made the 
following order under section 98 of the Civil Procedure Code (Act V 
of 1908). 

**\V6 are both agreed that the sanction of a court does not validate a com- 
promise which is invalid on other grounds. 

“We are also agreed that Bhabuti Singh was the do facto manager oi the 
minors' property, that be was not obliged to institute a suit for pre-emption on their 
behalf, that he caused the suit foe pre-emption to bo instituted on their behalf in 
order to protect himself against other claimants, that Haii Prasad in withdrawing 
the minors' suit and joining in the oompeomise acted under Bhabnti Singh’s instruc- 
tions, that if the oases bad been fought out lots would have been drawn as regards 
the share in Khushalpur, the minors would have obtained a decree for pre-emption of 
the share in Ismailganj and Bbabuti Singh would have been given a decree for pre- 
emption in case the minors did not pay the puiobase money within tho time limited 
by their decreo, that Bhabuti Singh had funds whorewith to take advantage of the 
decree, that the minors had no funds and Bhabuti Singh was under no obligation to 
raise funds for them. 


“On these facts one of us is of opinion that the plaintiffs should be given a 
declaration that the oompeomise and doorees are not binding on them and that 
they are remitted to their original rights: the other is of opinion that the suit should 
bo dismissed. The point on which we differ is oettainly not a question of fact 
After hearing counsel for the parties we hold that it is a point of law within the 
meaning of section 99 of the Code of Civil Procedure and wo accordingly direct that 
tho appeal be laid before tho Second Additional Judicial Commissioner under that 

BQO^IOQ* 

The matter was therefore re-argued before the Second Additional 
Judicial Commissioner (Mr. T. C. Piggott), who agreed substantially 
with the First Additional Judicial Commissioner, being of opinion that 
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the only faots with which the Court trying the ease wa? not acquainted at 
the time when it accepted the compromise of the 15bh of Dacemberi 1899, 
were that the suit for pre-emption in which the minors were plaintiffs 
(177 of 1899) had never been seriously intended bo succeed, and that a 
decree for pre-emption in favour of the plaintiffs in that suit would, 
so far as can now be ascertained, have resulted in no benefit to the 
latter. In my opinion the case for the plaintiffs breaks down because 
these were not material faots from the point of view of the decision of 
the suits of 1899, and because their concealment on the part of 
Bhabuti Singh, if it was fraudulent at all, was not a fraud on the 
[491] minor plaintiffs but on certain other possible pre-emptors who 
might have been thereby discouraged from asserting their'right. 

The appeal from the Subordinate Judge was therefore allowed and 
the suit dismissed with costs in both Courts. 

On this appeal — 

Arthur Qreij and R. Jacob for the appellants contended that they were 
not effectively represented in either of the suits for pre-emption in 1899, 
and that the respondent used his position as their guardian to bring about 
a compromise much bo his own advantage, and bo the detriment of the 
appellants. That was the finding of the Judicial Commissioner, and it was 
submitted that it was correct, and that he was right in holding that the 
appellants were not bound by such proceedings. Though they were des- 
cribed as under the guardianship of Hari Prasad, he 'was never appointed 
their guardian ad litam by any order of the Court as required by sec- 
tion 443 of the Civil Procedure Code, 1882 ; and admittedly nohona fide 
application was ever made for that purpose under section 456. The com- 
promise was signed by Hari Prasad as guardian of the appellants, but no 
sanction of the Court to it was ever a?ked for or obtained as required by 
flection 462 of the Code. Beferonce was made to Manohar Lai v. Jadu- 
nath Singh{\), to whioh under similar circumstances it was declared that a 
compromise was not binding, and the minors were remitted to their origi- 
nal rights. In the appellate Court the effect of the findings and judg- 
ments of the Judicial Commissioner and the First Additional Judicial 
Commissioner was that under section 98 of the Civil Procedure Code, 1908 
(corresponding with section 575 of the Code of 1882) the appeal stood 
dismissed, and the decree of the Subordinate Judge confirmed. The exer- 
cise of the discretion of the Court to grant or refuse relief to the plaintiffs 
under section 42 of the Specific Belief Act (I of 1877) was not a point of 
law within the meaning of section 98 of the Code, and a difference of 
opinion between the Judges on that point did not justify the reference of 
the case to a third Judge, even if the Court, after having delivered judg- 
ment had power to refer the case at all to another Judge, whioh it was 
submitted it had not : Lai fUngh v. Ohansham Singh (2) was referred to. 
The Second Judicial [492] Commissioner exceeded his powers in coming 
bo any finding apart from the specific point of law (assuming it was such) 
referred to him, and bis judgment was, so far, irrelevant. Upon 'the facts 
found by the Bench of two Judges who first beard the appeal, the appellate 
Court had no discretion to refuse the relief claimed by the appellants. 
Their omission bo ask in terms that the decree in their pre-emption suit 
should be set aside did not disentitle them to relief in the form of the 
declaration they sought. Beferenoe was made to Isri Dut Koer v. Hans- 


(1) (1906) I. R. 28 All. 685 (689): 
h. R. 83 I A. 129 (192). 


(2) (1887) I. D. B. 9 All. 626 (642) 
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butti Koerain (l). Even if such a discretion existed, it had been exercised iQiz 
by the Subordinate Judge in favour of the’ appellants and no sufficient June 30. 
reasons bad been given for interfering with his exercise of discretion as the July 33. 
decree appealed from had done. — “ 

[De Gruyther, E. G., said be did nob contend that section 42 of the 
Specibo Relief Act bad any application at all to the case.] 

De Qruyihert K. O., and G, B. Lowndes, for the respondent contended 88 A. 487=21 
that the dismissal of the pre-emption suit in which the appellants were V 288=11 

plaintiffs was not procured by any fraud upon them by the respondent ; 

that had been found by the judgment appealed from. Nor had the dis- Il 66 =is'l 8 ' 
missal of that suit been shown to have been in any way prejudicial to the W. W, 785 

interests the appellants then had. If that suit had been contested to the 
end, the appellants would have been unable to take advantage of any 4 S 2 = 1 B 0 

decree that might have been passed in their favour. There was also in L. 3. 384=15 

the evidence recorded in the present suit nothing to show that the said Bom. L. fi, 
suit of 1899 was not instituted bona fide in the interests of the appellants. I. A. 

The present suit, it was submitted, having been bled for the purpose of 
obtaining a declaratory decree only, was bad in form, inasmuch as it did 
not pray that the decree in the suit of 1899 in which the appellants were 
plaintiffs should be set aside. Rut, assuming that it was rightly framed in 

asking only for a declaratory decree, the Court had a discretion as to 

granting or refusing such declaration, and that discretion had been pro- 
perly exercised by the appellate Court, because the appellants wore 
not under the circumstances of the case entitled to the relief they olaim- 
ed. Reference was made to the Oudh Raws Act (XVIII of 1876), sec- 
tions 6 and 9, as to tho nature and extent of rights of [493j pre-emption 
as having preference over other claimo, though the period of time within 
which they must be brought was limited, namely, one year from the date 
of sale. The appeal should be dismissed. 

Arthur Grey replied, 

1913. July 23rdi — The judgment of their Lordships was delivered 
by Sir John Edge: — 

The Suit in which this appeal from a decree of the Court of tho Judi- 
cial Commissioner of Oudh has arisen was brought by Kunwar Partab 
Singh and Kunwar Ahbaran Singh in the Court of the Subordinate Judge 
of Sitapur against Bhabuti Singh and others on the 22nd of February, 

1908. Tho plaintiffs, who are the appellants hero, sought by their suit to 
have it declared that a decree which was male on the 15t)h of December, 

1899, in a suit for pre-emption which bad been brought by Bhabuti 
Singh, who is respondent here, on the 2jth of June, 1899, against oortain 
vendees and others, and in which tho appellants, who were then minors, 
had been added as defendants, was not binding as against them. The 
plaintiffs appellants also sought in this suit to have a decree set aside 
which had been made on the 15th of December, 1899 in a suit for pre- 
emption which bad been brought on the 27th of July, 1899, by them 
under the guardianship of one Hari Prasad against vendees and others 
and in which Bhabuti Singh had been added as a defendant, and they 
claimed to be restored to the position which they had held prior to the 
15th of December, 1899, and such other relief as they were entitled to. 

The material facts which their Lordships find are briefly as follows 
The plaintiffs were the sons of Raja Balbhaddar Singh, who died on the 27th 
of December, 1897. The pro per ty of the joint family con sisted of, amongst 

(1) (1883; 1. L. B. 10 Gal. 324 1332 ): D. R. 10 I. A, IBO (156). 
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1913 Other things, shares in Mahal Ismailganj and Mahal Khushalpur. in res- 
JONH ao. pact of which Eaja Balbhaddar Singh was at his death recorded in the 
JULY 28. Bevenue Papers as the proprietor. After the death of Baja Balbhaddar 
Privy Singh the defendant respondent, Bbabuti Singh i assuming to act as the 
GOUNOir.. guardian of the plaintiffs and as the manager of their property, obtained 
" — April, 1898, mutation of names in the Bevenue Papers in their favour, 

h Syed Muhammad Ismail Syed Idur Hasan and Syed Mohammad Sadiq on 

A. L. J. got August, 1898. sold certain shares in mahal Ismailganj and 

=17 b. W. N, Malial Khushalpur [494] to Munshi Niaz Ahmad. Babu Bim and Bhag- 
1166=^013 wan Das. It was in respect of that sale that the suits for pre-emption of 

=14^M L !r brought. The 

299=25 M. Ij] and the vendees wore original defendants to these suits. Bhabuti 

J. 492=18 C. Singh had a right of pre-emption equal bub not superior to the right of 
L, J. 384=15 pre-emption of Partab Singh and Ahbaran Singh in respect of the shares 

100*1=40 1 . 1 ' in Mahal Khushalpur, and he had a right of pre-emption 

182. ' inferior to theira in respect of the shares which were sold in Mahal 
Ismailganj. It is obvious that the interests of the minors Partab Singh 
and Ahbaran Singh conflicted with the interests of Bbabuti Singh. On 
the 26bh of June, 1899. Bhabuti Singh, on bis own behalf, brought a suit 
bo pro'empt the shares which had beeu sold in the two mabals, and made 
the vendors and vendees defendants ho the suit. On the 5th of August, 
1899, Bhabuti Singh caused Partab Singh and Ahbaran Singb, who wore 
then minors, to be added as defendants bo that suit. According to the 
amended plaint, Partab Singh and Ahbaran Singb, minors, under the 
guardianship of Hari Prasad, were added as defendants under an order, 
dated the 6feb of August, 1899. The Court appears to have made an 
order on the 5bh of August, 1899, that Partab Singh and Ahbaran Singb 
should be added as defendants, but it does not appear that the Court had 
ordered that they should he added as defendants under the guardianship 
of Hari Prasad. The amendment of the plaint adding Partab Singh and 
Ahbaran Singb as defendants was not attested by the signature of the 
Judge. No order appointing Hari Prasad as a guardian for the suit for 
Partab Singh or Ahbaran Singb was applied for or was made. By section 
443 of the Code of Civil Procedure, 1882, it was enacted that — 

Where the defoadant to <\ suit is a minor, tho Oourb, on being satisfied of the 
fact of hia minority, shall appoint a proper poraoa to bo guardian for the suit for 
such minor, to put in the delecoe for such minor, and generilly to aot on his behalf in 
the conduct ol tho suit.*'. 

By section 441 of the same Code it was enacted that — 

**Kv6iy application to the Court on behalf of a minor (other than an application 
under section 4491 shall bo made by his next friend, or by hia guardian for the suit." 

The result is that the minors, Partab Singh and Ahbaran Singh 
were nob in law represented in the suit which was brought by Bhabuti 
Singb. 

[495] On the 27th of July, 1899, Bbabuti Singb, who was then the 
de facto guardian of the minors Partab Singb and Ahbaran Singb, and the 
manager of their property, caused a suit for pre-emption in respect of the 
sale of the 3rd of August, 1898, to be brought by Partab Singh and Ah- 
baran Singh Under the guardianship of Hari Prasad against the same vend- 
ors and vendees who were defendants to the suit of the 26tbof June, I899i 
The shares which it was sought to pre-empt by the suit of the 27th of July* 
1899, were the same shares which it bad been sought to pre-empt by the 
suit of 26tb of June, 1899. On tho 7th of August, 1899, Bbabuti Singh 
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was added as a defendanti to the suit of the 27th of July, 1899. On the 
27th of July. 1899, Hari Prasad had in the suit in which Partab Singh and 
Ahbaran Singh were the plaintiffs hied an application to be appointed 
their guardian ad litem. The application purported to be made under sec- 
tion 466 of the Coda of Civil Procedure, 1882. The Subordinate Judge to 
whom the application was made, by his order of the 27th of July, 1899, 
held that the application was unnecessary, and directed that the costs 
should be borne by the plaintiffs in that suit in any event. 

Bhabuti Singh, the vendors, the vendees, and Hari Prasad, 
professing to act on behalf of Partab Singh and Ahbaran Singh, 
entered into an agreement of compromise, and on the 15th 
of December, 1899, filed in the suit in which Bhabuti Singh 
was the plaintiff a petition in which it was stated that it was 
agreed that Bhabuti Singh should pay Rs. 15,000 without costs to the 
vendees, and that a decree for possession of the property sold should be 
passed in favour of Bhabuti Singh by right of pre-emption. On that pebi- 
biou the then Subordinate Judge passed a decree in that suit in favour of 
Bhabuti Singh As Hari Prasad had not been appointed guardian for the 
suit for the minors Partab Singh and Ahbaran Singh, they were in law un- 
represented, and the decree did nob bind them. Further, Hari Prasad had 
not obtained the leave of the Court bo enter into that agreement of com- 
promise on behalf of the minors Partab Singh and Ahbaran Singh. 

In pursuance of the agreement of compromise to which their Lordships 
have referred, Hari Prasad, professing to act as guardian of the minors 
Partab Singh and Ahbaran Singh, on the 15th of December, 1899, present- 
ed to the Court a petition in the suit in [496] which Partab Singh and 
Ahbaran Singh were the plaintiffs, in which it was stated that it had been 
settled between the parties that the decree should be passed in favour of 
Bhabuti Singh in bis suit ; that the compromise bad been filed in Court ■ 
and that Partab Singh and Ahbaran Singh were willing to withdraw their 
claim; and it was prayed that the withdrawal of their claim should be 
sanctioned, and that their suit should be dismissed. That petition was 
signed by Hari Prasad, Bhabuti Singh, the vendors, and the vendees. 
Hari Prasad appeared in Court in support of that petition, and stated that 
— “ Since Bhabuti Singh has acquired this hakkiat on the basis of pre- 
emption, therefore the minors have now no objection, and they do nob 
advance a claim bo the said hakkiat as against Bhabuti Singh.” On that 
petition the then SuborJinato Judge dismissed the suit of Partab Singh 
and Ahbaran Singh. It does not appear that the Subordinate Judge was 
informed that the minors Barbab Singh and Ahbaran Singh were in law 
unrepresented in the suit of the 26th of June, 1899, in which Bhabuti 
Singh had obtained a decree as against.them and others for the pre-emption 
of the shares which Partab Singh and Ahbaran Singh were in their suit 
claiming to pre-empt nor does it appear that the Subordinaoe Judge waa 
informed that the petition for the dismissal of the suit of Partab Singh and 
Ahbaran Singh was made in pursuanoe of an agreement of compromise 
which Hari Prasad acting as next friend of the minors Partab Singh 
and Ahbaran Singh, had entered into without the leave of bho Court 
This Board has held in Manohar Lai v. Jadunath Singh (1). that 
in cases bo which section 462 of the Code of Civil Procedure, 1882 
applies there ought bo be evidence that the attention of the Court 
was directly ca lled t o the fact that a minor was a party to the 

(I) (1906) I. L. B. 28 All. 685 ; D. R. 33 I. A. 128 ~ 
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oompromisei and ib ought to bo shown i by Jan order on petition» or 
in some way nob open to doubbi that the leave of the Court was 
obtained, and that ib is nob suffioienb proof bhab the exigencies of section 
462 were complied with to show bhab the minor was described in the 
title of the suit as a minor, as in that case, suing "under the guardianship 
of his mother,” and that the terms of the compromise were before the 
Court. The agreement of compromise in pursuance of which Hari Prasad 
obtained the [497] dismissal of the suit of Partab Singh and Ahbaran 
Singh was void as against them and on that ground, if there were no 
other, they are entitled to have the decree dismissing the suit of the 27bh 
of July, 1899, set aside. 

Hari Prasad had been a karinda of Raja Balbhaddar Singh, and he 
acted in a subordinate capacity under Bhabuti Singh in the management 
of his property of Partab Singh and Ahbaran Singh after Bhabuti Singh 
assumed the guardianship of the minors. Their Lordships agree with the 
learned Judicial Commissioner that in the proceedings to which they have 
referred "Hari Prasad was a mere dummy, that there was no one bo pto- 
beob the interests of the plaintiffs (Partab Singh and Ahbaran^ Singh), 
and bhab in fact Bhabuti Singh took advantage of his position." Their 
Lordships find that Hari Prasad was introduced into the suits of 1899 by 
Bhabuti Singh as the guardian or next friend of the minors Partab 
Singh and Abhaian Singh to advance the interests of Bhabuti Singh and 
1*0 defeat the interests of Partab Singh and Ahbaran Singh, for whom 
previously and subsequently Bhabuti Singh was acting as guardian 
and as the manager of their property, Hari Prasad throughout ao e 
under the direcbioin^ and on behalf of Bhabuti Singh and in his interests, 
and contrary to the interests of Partab Singh and Ahbaran Singh and to 
their detriment. Upon these findings of fact it follows as an obvious con- 
clusion that the compromise and the proceedings which were taken in 
suanoe of it were not binding upon Partab Singh and Ahbaran Singh, an 
ib is clear, apart from the other considerations which their Lordships have 
already discussed, that Partab Singh and Ahbaran Singh are also on these 

findings of fact entitled to relief. o- u a 

The Subordinate Judge of Sitapur in this suit gave Partab Smgh and 
Ahbaran Singh a decree on the 29th of July, 1908. From that decree 
Bhabuti Singh appealed to the Court of the Judicial Commissioner ot 
Oudh. The appeal was heard by a Bench consisting of the Judicial Com- 
missioner and the First Additional Judicial Commissioner. The learne 
Judicial Commissioner, on the facts found by him, held that 
and Ahbaran Singh were entitled to the decree which they had 
from the Subordinate Judge, and bhab the appeal should be 
with costs. The First Additional Judicial Comniissionor agreed with L J 
the findings of the Judicial Commissioner on all the material facts. In i 

judgment the First Additional Judical Commissioner stated : uvaHad 

**l ageeo with xny loarced colleague in holding that ib ia satiafactocily os a i 
that the appellant (Bhabuti Singh) waa do facto mvnaget of the minora pco^riy 
that time (1899) and that Hari Prasad in withdrawing the V a- ^vT and 

hi3 instruotiona. If the case had been fought out the minora f the 

Ahbaran Singh) would probably have obtained a deoteo for the larger l»«»on o* ^ 
property and lota might have boon drawn with rospeot to a emaller portion tner^ ■ 
In arranging for this compromise the appellant acted in hia own intoreata, ana 
reason why he got a pro emptive suit instituted on behalf of the minora was to prow 
himself in case other persons who had a better tight of pre-emption than m® 
instituted suits claiming pre-emption of the property. Alter the period of 
for such suits had expired he withdrew the minors' claim and obtained a decree m »» 

own favour." 
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NobwUhstianding bhat finding bhe Firsfa Addibional Judioial Commis- 
sioner, for reasons which' appear to their Lordships to be irrelevant, con- 
sidered that, exercising a discretion under section 42 of the Specific Belief 
Act, 1877, he ought bo refuse to grant the relief for which Partab Singh 
and Ahbaran Singh had prayed, and held that the appeal should be allowed 
and the suit dismissed with costs. Section 42 of the Specific Relief Act, 
1877, did not apply. The Judioial Commissioner and the First Addibional 
Judicial Commissioner having differed in opinion on the point of law as to 
whether section 42 of the Specific Belief Act, 1877, applied to the case, 
directed that the appeal should be laid before the Second AdditionalJudi- 
oial Commissioner under section 98 of the Code of Civil Procedure, 1908. 
The Second Additional Judicial Commissioner did mot apparently confine 
himself to a consideration of the point of law, with which alone he had under 
section 98 of the Code of Civil Procedure, 1908, jurisdiction to deal ; he 
apparently agreed with the opinion of the First Additional Judicial Com- 
missioner that section 42 of the Specific Belief Act, 1877, applied, and 
held that the appeal should be allowed and the suit should be dismissed 
with costs in both Courts. In accordance with the opinions of the First 
Addibional Judicial Commissioner and the Second Addibional Judioial Com- 
missioner a decree was passed on the 14bh of March, 1910, by the Court of 
the Judioial Commissioner of Oudh allowing the appeal and dismissing the 
suit with costs. From that decree this appeal has been brought. 

[499] Their Lordships are of opinion that this appeal should be al- 
lowed and the decree of the Court of the Judioial Commissioner should be 
set aside, and that the appellants, Partab Singh and Ahbaran Singh, should 
have a decree setting aside the decree of the 15tb of December, 1899, in 
their suit, and declaring that the agreement of compromise and the decree 
of the 15bh of December 1899 in the suit of Bbabubi Singh are nob bind- 
ing upon them or either of them, and that they are entitled to such rights 
as they bad before their suit was dismissed on the 15bh of December, 1899. 
Their Lordships will advise His Majesty accordingly. Bbabubi Singh the 
respondent must pay the costs of this appeal and of his appeal to the Court 
of the Judioial Commissioner of Oudh. 

Appeal allowed. 

Solicitors for the appellants : — 'Ranken Fordy Ford & Chester. 

Solicitors for the respondeat : — T. Jj. Wilson & Co. 
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33 A 499 (=20 1. 0. 916=11 A. L. J. 763.) 

APPELLATE CIVIL. 

Before Mr. Justice Ryves and Mr. Justice Lyle, 

Babtt Ram [Defendant) v. Said-UN-NI 98 A AND OTHERS (Plaintiffs) * 

[8bh July, 1913.] 

Act No. VZIZ of 1890 (Ouardtans and Ward* Act), $cction 29 — Guardian and minor 

Certificated guardian^Sale^Potoera of certificated guardian different from thoee 
of a guardian under the general rule of law. 

The powers of a oerfeiOoated guardian are regulated and defined by the Guardi- 
ans and Wards Aofc, and the rule of law, that, there being no mutuality in a 
oontraot to whioh a minor was a party, it could not be enforced by him. does 

•Second Appeal No. 42 of 1918 from a decree of D. Zi. Johnston, District Judge of 
Meerut, dated the 2nd of October. 1912, modifying a decree of Muhammad Hassain 
First Additional Subordinate Judge of Meerut, dated the 24th of July, 1913. * 
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not apply to a oontraot for tlie Bale of immoveable property entered into by the 
oertifioated guardian of a minor with the sanotion of the Court ; auoh a oontraot 
is valid and a suit for damages for breach of the oontraot will lie on behalf of 
the minor. Mir Sarwarjdn v. FakhruAdin Mahomed Chowdhuri (1) distinguished. 

[Ref. 68 I. 0. 346 ; 79 I. C. 471.3 

The facts of this case are set forth in the juognient of the Court; but, 
briefly, this was a suit for damages on account of the breach by the defend- 
ant of a contract to purchase certain immovable property, entered into 
with the certiflcated guardian of certain minors with the sanction of the 
Court. The property was subsequently sold by auction at lose than the 
ooQvenanted price ; [500] hence this suit to recover the balance. The 
court of flrst instance decreed the claim, with the exception of an item of 
Rs. 250. On appeal by the defendant the plaintiffs' cross-objection aa to 
this item was allowed and the claim decreed in full. The defendant ap- 
pealed to the High Court. 

The Hon’ble Dr. Tej Bahadur Sapru and Dr. Satish Chandra Banerji$ 
for the appellant. 

Dr. S. Af. Sulaiman and Maulvi Qhtilam Mujtaba, for the respondents, 

Rtves and Lyle, JJ ; — Musammat Said-un-nissa plaintiff No. 1 is 
the mother of the plaintiffs Nos. 2 — -6. Of these, Zia-ul-Islam was a ma- 
jor and the rest were minors. Some property belonging to them was un- 
der attachment and had been advertized for sale in execution of a decree 
obtained against 3ultan-ul-Haq, the deceased husband of Musammat Said- 
UD-Qissa and the father of the remaining plaintiffs. The mother was anxi- 
ous to sell the property by private contract and applied to the District 
Judge to be appointed a oerfcifioated guardian of her minor sons. This ap- 
plication was granted on the 29bh of July, 1911. On the 2nd of Septem- 
ber, 1911, Babu Ram applied to the court for leave to purchase the pro- 
perty for Rs. 5,000. The Judge passed an order that “the applicant, p^in- 
tiff No. 1 is allowed to sell the shops at least for Rs. 5,000 to Babu Ram 
or anyone else who may offer a higher price. The draft of the deed 
be filed for the approval of the court.” This order was passed on the loth 
of September, 1911. Subsequently a draft deed was prepared and was filed 
by the plaintiffs in the District Judge’s Court and the District Judge appro- 
ved of that draft on the 31st of October. In that deed, the two major 
plaintiffs agreed to execute a sale-dead of their own shares, while Musam- 
mat Said-un-nissa entered into a similar oontraot as guardian of the minors 
for the sale of their shares in the property. This draft must be consider- 
ed as an acoepbanoa by the plaintiff of Babu Ram's offer to purchase tue 
property for Rs. 5,000 and this accoptanoe, as found by the lower oourti, 
was duly communicated to Babu Ram. Subsequently, Babu Bam fail- 
ed to carry out the contraat and, in the result the property was 
sold by auction and realized less than Rs. 5,000. This suit was broug 
to recover the difference between what was realized and the sum o 
[501] Rs. 5.000 which Babu Ram contracted to pay for it, by way oi 
damages for breach of oontraot. The first court decreed the suit with t 0 
exoeptioD of Rs. 250, which sum was claimed as costs involved in t 
auction-sale, on the ground that the alleged damage on this head was oo 
remote. There was an appeal and a cross-objection before the learne 
District Judge. He dismissed the appeal, but allowed the cross-objection 
with referenoe to this sum of Bs. 250. 

(1) (1912) I. L, R. 39 Cal. 232. 
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Before us it has been argued, £rsb, that there was no oomplebe aon- 
traot between Babu Bam on the one hand and the plainti£f, Said-un-nissai 
on the other. As we have already said, we have a finding of the learned 
District Judge on this point which is conclusive. It was then argued on 
the authority of Mir Sarwarjan v. Pakhrtiddin Mahomed Choiodhari (l) 
that the plaintiff could not make a valid contract for sale of this immova- 
ble property on behalf of the minors. In the case in I. L. B , 39 Calcutta, 
what was laid down was that the manager, with whom their Lordships 
were then concerned, could not bind the minor or the minor's estate by a 
contract for purchase of immovable property, and that, as the minor was 
nob bound by the contract, there was no mutuality, and that the minor, 
who had attained majority at the date of suit, could not claim specific 
performance. It was not shown in that case that the manager was the 
certificated guardian of the miner, and, even if he was, that he bad obtain- 
ed sanction of the court under section 29 of the Guardians and Wards Act 
to enter into a contract on behalf of the minor. A certificated guardian’s 
powers are regulated and defined by Statute, namely, the Guardians and 
Wards Act. In the present case, the contract was entered into by a 
certificated guardian after receipt of the Court’s sanction and the suit is 
for damages for breach of a contract so entered into. In our opinion the 
Privy Council ruling does nob apply to the facts of the present case. We 
do not think the Privy Council ruling applies to guardians appointed by 
Statute, such as the Guardians and Wards Act or tbo various Court of 
Wards Acts, The third objection taken is that the lower court should 
not have allowed the item of Bs. 250. In our opinion, for the reasons 
given by the lower court, its decree was justified. We dismiss the appeal 
with costs. 

Appeal dismissed. 


8fl A. 302 (=11 A. L. J. 765 =21 I. C. 29). 

[602] APPELLATE CIVIL. 

Before Sir "Henry "Biohardst Knight, Chief Jtisiicet CLi%d Mr. Justice Sir 

Prdmada Char an Banerji. 


KokIiA {PlaintiJ) v. Piari LaIi and another (Defendants).^ 

[llbh July, 1913.] 

Evidence-^ Admissihilitif of evidence — V'amily Bettlement-^Evidence of settlement 
contisiing of a joint application by the parties for mutation in respect of the pro- 
perty in dispute. 

The brother and widow of a deceased TTindu settled a dispute between them 
as to tbe owoerabip of the property of the deceased by meana of a joint 
application in the Revenue Court asking that the property should be recorded 
half in the name of each. This was done, and subsequently each sold the 
share of whioh he or she was recorded as owner. Thereafter the widow'sued to re- 
cover the share whioh had cone to her husband's brother. Seld, that it must 
be presumed from the application in the mutation proceedings, the recording of 
names by the Revenue Court in aooordanoe with that application and the sub- 
sequent sales on the strengh of that recorl, that the parties entered into a 
family arraagomenb. and the application presented to the Revenue Court was 
therefore, not compulsorily registrable and was admissible in ovidonoe. 

[Fol. 37 AlU 105 : Rer, 12 A. L. J. 131G=2G T. C. 79l : 67 1. 0. 210=34 C. L. J. 323.] 

'•Appeal No. 39 of 1913, under section 10 of the Letters Patent. 

(1) (1912) I. L. R. 39 Crtl. 282. 
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This was an appeal under seoMon 10 of the Defefiers Pafeenfi from a 
jadgmenb of a single Judge of the Court. The faofcs of the ease are fully 
stated in the judgment under appeal, which was as follows : — 

**OQe Mohan Singh died in 1^03 leaving a brother Bam Prasad Singh and a widow 
Muqammat Rokla. A diapvite arose between these two on the death of Mohan Singh as 
to ohe property of the latter. Ram Prasad, alleging that the property was the joint fami- 
ly property and that Kokla Kunwat was unobaste, olaimed the entire property. Eokla 
Kunwar, on the other hand, alleged that as the widow of Mohan Singh, who had aa- 
quired the property for himself, she was entitled to succeed. They put in an application 
in the Rev^^nue Court before whom ptoooedings In mutation were being held. In this ap- 
plioatioo they stated that the family being a joint one they bad agreed that eaoh be 
recorded in respect of ono-half of Mohan Singh's property. After the mutation proceed- 
ings Ram Prasad Singh sold his one-half of the property and Kokla Kunwar also sold 
hers. Kokla Kunwar instituted this suit in May, 1911, claiming possession of the 
one-half of the property, which had been sold by Ram Prasad Sing to Piari Lai. defen- 
dant No. 2. who is the appellant in this Court. The suit was defended in the court of 
first instance by Piari Lvl alone. The plaintiff alleged that the property was the 
self-acquired property of her husband to which she was entitled on his death ; that she 
had been induced by fraud and misrapreseatation to agree to her brother-in-law being 
recorded in respect of ono-balf of the property, and that she had no one to advise her 
at the time as to the propriety of this agreement. The court of first instance, while 
bolding that there was no fraud or misrepresentation proved to have been practised on 
her, found that the property w*s the joint property of the family and that the 
plaintiff had become unchaste. On these findings the suit was dismissed. The 
plaintiff appealed. The lower appellate court was not satisfied that the [808] 
uoohastity imputed to the plaintiff had been established and held that the pro- 
perty had been the self-acquired property of Mohan Singh, inasmuch as he had 
obtained it personally as a grant from the Government. On the question of fraud 
the court below states : — ‘The plaintiff alleges that she acceded to the compromise 
on account of misrepresentations that wore made to her. No misrepresentation was 
proved, and if it was necessary for her to e.stablish this oonbentton her suit and the 
present appe»l must certainly fail.’ In the latter part of the judiment the learned 
Judgo further observes: — In the oise now under consideration there is nothing to show 
what the circumstances were in which the compromise was arrived at.* The learned 
Judge was further of opinion that ‘ the compromise amounted to a transfer of a tight 
to immovable piopetty such as could only bo offeotod by means of a registered in- 
strument.’ The compromise in the present case was simply an uppjioation put m 
the Revenue Court. It was not registered. On these findings the lower appellate 
court decreed the plaintiff’s suit. The plaintiff’s suit had included a claim for mesne 
profits, the amount of which was nob ascertained in the court of first instance, and 
the lower appelliite court, without noticing this omission, gave the plaintiff a decree 
for the full amount oUimed. In appeal to this Court this* last point is also one of 
the grounds taken in the memorandum of appeal. It is contended on behalf of the 
appellant that this petition to tho Revenue Court should bo looked upon in the nature 


court below that the document was one requiring registration it is pointed out that 
the petition to the Revenue Court is nob relied on as a deod of transfer of immovable 
property, but simply as evidence of the agreement between tho partioi as to bow the 
entry in the Government papers should be made of tbeic respective rights thereto. A 
futtber ground taken is that the.suit is barred by limitation inasmuoh as the plaintiff 
comes in eight yo.\rs after the settlement of 1 03. Finally it is contended that the con- 
duct of the plaintiff is such as to operate as estoppel in favour of defendant No. 1. The 
ruling referred to in the judgment of the lower appellate court, Alt Khan V- 

Oaura (3), docs not, in my opinion, bear on the pcosont case. In that case there was a 
dispute between tho plaintiff and her two sisters in the m ibbet of mutation of names in 
tho Revenue Court. A comjtoruise was entered into and the compromise dealt with 
other properties, over and above tho lauded property in respsot of wbioh the Revenue 
Court was concerned with in the mutation proceedings, and it was held that in respect 
oi 1 his latter property tho oomprotniso oould have no effect, inasmuch as the document 
of compromise had not been registered It w.i9 observed in the course of the judgment 


(1) (1911) f. L. U. 33 All , 356. 
1‘2) (1912) 10 A,*L. J. lOl. 


(3) (1911) I. L. R. 33 All. 728. 
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thatj as boaiiDg on the issues rjiaod ia the oa60» the prooeediDgs before the BevoDue 

Courts, inoludiDg the petition of compromise and the orders passed by the court, were 
undoubtedly admissible in evidence and must bo taken into account for what they 
may bo workh. In my opinion the contention advanced on behalf of the appellant ““ 
in respect of the compromise is correct and £50^] must be sustained. By the petition A-PPHIiljATII 
to the Revenue Court neilher ol the patties thereto purported to convey any property. OlVlIi. 
The petition simply contained a statement by the parties that they agreed that each o. .^7“ 
should be recorded in respect ol one-half of the property in dispute. Such dooumenia r 802=11 
are put in every day in the Revenue Courts and so far as my experience goes registra- 
tion of suoh instruments is not insisted on. If then registration of this document is — ^ 
not necessary, it can be looked to as evidence of the agreement between the patties so 
far back as 1903, The plaintiQ alleged that the oomjromise, as it is called, had been 
obtained from hot by means ol fraud, migiepresentation, &o. As i understand the 
ludgments of the oourts below the plaintifl made no attempt to lay even the founda- 
tion of a case of fraud or misrepresentation, and there is undoubtedly a clear finding 
by the lower appellate court that no fraud or misrepresentation was proved. The 
settlement ol the dispute between the parties embodied in the application to the 
Revenue Court was a good agreomont and is good evidence o^what the partiesoon- 
eidered should be done in the dispute they were engaged in. This being the case and 
nothing having happened subsequent to this agreement which would give the plain- 
tiff any right to resile from it, L must hold that the plaintifi's suit is not maintaina- 
We. 1 allow the appeal, set aside the decree of the lower appellate court and dismiss 
the plaintiil s suit with costs in all oourts." 

The plaintiff appealed. 

The Hon ble Pandit Moti Lai NchrUt for the appellant. 

The Hon’blo Dr. Sunday Lai and Dr. Satish Chandra Banerji, for 
the respondents. 

Kichards, C. J. and Banerji, J.— The facts out of which this appeal 
arises are fully set forth in the judgment of the learned Judge of this 
Court which is reported in 11 A. L. J. R. 157. To pub them very 
shortly, the dispute is about a moiety of the property which at one time 
belonged to Mohan Singh. Mohan Singh died in 1903. leaving a brother, 

Bam Prasad Singh, and a widow, Musammat Kokla. the plaintiff in the 
present suit. They were disputing about the estate of Mohan Singh. 

Ram Prasad Singh alleged that he was joint with Mohan Singh, whilst 
Musammat Kok)a said that Mohan Singh was separate. Tue dispute 
ended by the parties agreeing that half the property should be recorded as 
belonging to Musammat Kokla, whilst the other half should be recorded 
as belonging bo Ram Prasad Singh. Later on, Ram Prasad sold- the 
half share that etood in bis name, whilst Musammat Kokla sold tbe<balf 
that stood in her name. She then brought the present suit bo recover the 
half that had stood in Ram Prasad’s name and had been sold by him. 

The lower appellate court has found that Mohan Singh and Ram Prasad 
[505] Singh were separate, but tb bas also found that it was nob esta- 
blished that any fraud or misrepresentation had been practised on Musam- 
mab Kokla and accordingly decreed her suit. 

The learned Judge of this Court hold that under the circumstances 
the petition filed in mutation proceedings must be regarded as a family 
settlement and it did not require registration, and on these grounds dis- 
missed the plaintiff’s suit. 

In our opinion, it must be presumed from the whole proceedings 
commencing with the petition for mutation, the order of the revenue 
authorities recording the names in accordance with the petition, and the 

subsequent sales upon the strength of this record, that the parties entered 
into a family arrangement. On these grounds we think the decree of the 
learned Judge of this Court ought to stand. We, therefore, dismiss the 
Appeal with costs. 

Appeal diimissed. 
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APPELrjATB CIVIL. 

Before Sir Henry Bichardst Knight, Chief Justioe, and Mr, Justice Sir 

Pramada Charan Banerji, 

Sbi Kishan Das and another {Plaintiffs) v. Yakub Khan and 

others {Defendants),* 

[15fch July. 1913.] 

Landlord and tenant — Tenant in possession taiiliout a p^itA-^Suit to enforce hypotheoa’ 
<io»» of property aa azeuriiy for rent. 

Held that a hypotheoation of other property by certain tenants as seoariiy 
lot their rent was none the less enforceable because, though the tenants bad 
executed a habuXiat in lespeot of the land held by them, no patia bad been exe* 
cuted by the landlords in tbetr favour. Slieo Karan Stngh v. Maharaja 
Farbhu Narain4itngh (1) referred to. 

This was a suit bo enforce a hypotheoation of certain property exe- 
cuted by tenants as security for their rent. The tenants were in posses- 
sion of the land leased to them, in respect of which rent was due, and had 
executed a kabuliat therefor ; but no patta bad been executed in their 
favour by the landlords, and upon this ground it was contended that no 
rent was legally exigible and the security was nob enforceable. The court 
of first instance decreed the claim ; but the lower appellate court gave 
effect to the defendants’ contention and^revorsed this decree. The plain- 
tiffs appealed to the High Court. 

[806] The Hon’ble Dr. Tej Bahadur Sapru, for the appellants. 

The Hon'ble Pandit Moti Lai Nehru, for the respondents. 
Richards, O. J. and Banerji, J. — -The decision of the court below 
in this case cannot be supported. Ismail Kban and Zarina Khatun were 
admittedly in possession of the propeiby leased to them by the plaintiffs. 
To secure the rent which they agreed bo pay for such use and occupation, 
they hypothecated their property. The present suit was one to enforce the 
hypothecation. The suit was clearly maintainable, and the court below 
was wrong in holding that because no paita was granted to the executants 
of the kabuliati the rent agreed to be paid was not payable and the 
security for its paypaent could not bo enforced. This ease is similar in 
some respects to that of Shco Karan Singh v. Maharaja Parbhu Narain 
Singh (.1). "We allow the appeal, set aside the decree of the court belt^ 
and remand the case to that court under order XLI, rule 23, of the Code 
of Civil Procedure with directions to ro-admit it under its original number 
in the register and bo dispose of the other questions which arise in the 
case. The appellant must have the costs of this appeal. Other costs will 
follow the event. 

• Appeal decreed and cause remanded. 


• SeoDna Appeal No. 82 of 19l3» from a dooreo of Abdul Hasan. Additional 
Subordinate Judge o! Moradabad, dated tho ‘21st of September, 1912. reveisicg a dooteo 
oi Sidheahwar Mitter, Munsif of Amroha, dated the 23rd of September 1911. 

(1) (1909) I. L, B. 31 All. 276. 
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35 A. 506 (=11 A. Ii. J .804=14 Cr. !<, J. 6i5=21 I. C. 663.) 

APPELLATE CBIMINAL. 

Before Mr, Justice Tudhall and Mr, Justice Byves, 

Emperor v. Eam Newaz. 

[I7tih July, 1913.] 

Ait No. XLV of 1860 (/ndian Penal Code» sections 37. 302, ^Oi-Murder-^CuJvablc 
homtade not amounting to viurder-^Fatal assault with Uthia bv three versons act. 
ing in concert. ^ 

Three persons, brothers, attacked with lathis a fourth, agaicst whom they bore 
a grudge, and beat him with great severity, bo that he died shortly afterwards 
His skull was badly fractured, and numerous other injuries were inflicted upon 
him. it did not appear which injuries were caused by which of the assailants 
but the evidence showed that they were acting in concert and intended to cause 
such bodily injury as was likely to cause deith. Held that all three assailants 
were guilty of murder. Ktng-Emperor v. Subbappa Chunnappa (1) and iTino- 
Emperor w. Eauhat (2) followed. Emperor v. Bhola Singh (3). Queen-Empress v 
Duma Batdyaa),Qourodas Namasudra v. Emperor [5), Entpress v Dharatn 
Rat (6) and Dhtan Singh v. King-Emperor (7» distinguished. ^fiaram 

[Ref : 50 I. 0. 337; 83 I. C. 636=26 Or. L. J. 76; Diet : 71 1 G 234=20 ALT 0 nfv=- 
858 ^ 

[S07J This was an appeal by the Ijooal Govornmenb from an order 
of acquittal passed by the Sessions Judge of Banda in the ease of one Ram 
Newaz charged under sections 304 and 302 of the Indian Penal Code 
with being concerned, along with his two brothers Eam Bharoce and Ram’ 
Bisal, with causing the death of one Ram Saran. The facts of the case 
are set forth at length in the judgment of the Court. 

The officiating Government Advocate (Mr. W. Wallach), for the 
Urown. 

Mr. D. B. Sawhny, for fehe accused. ' 

IlYVJiS. JJ.— This is an appeal by fche Local Govern- 
ment from a decision by the Sessions Judge of Banda, whereby he acquit- 
ted one Ram Nawaz of the offences of murder and culpable homicide not 
amounting to murder under sections 302 and 304 of the Indian Penal Codo. 
The accused was committed for trial together with his two brothers, Ram 
Bharose and Ram Bisal, on a charge under section 304 of the Indian Penal 
Code. The Sessions Judge added a charge under section 30J of the Indian 
Penal Code. He convicted Ram Bharose and Ram Bisal of the lessor 
offence under section 304 of the Indian Penal Code and acquitted them of 
murder. Ha sentenced them to ten years’ rigorous imprisonment each 

In regard to Ram Newaz. though be found that he was present and 
took part m tha assault on the deceased, he passed an order of acquittal 
Ram Bhiaose alone appealed against his conviction. 

A Bench of this Court (of which one of us was a member), on the re- 
cord coming before ib. issued notice to both Ram Bharose and Ram Bi-al to 
show cause why they shoula not be convicted of murder and the sentences 
enhanced. In the result, the appeal of Ram Bharose was dismissed the 
two men were convicted of murder and were s entenced to death. The cate 

(l) (1912) 16 Bom. L. P, 303. ( 5 i Moosi i T qa n ^ akc* 

{^; 5. 1^8 ill. ?> 

(4) (1896) I. L. B. 19 Mad. 488. ^ ^ ' ' 9 A, L. J. 180. 
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of Ram Nawaz was nob then before the Court and his guilt or innocenoe 
was not considered. The Local Government has now appealed against his 
acquittal, and we have to decide whether or not his alleged parbioipabion 
in the assault has been proved and, if so, of what otfenoa ho is guilty. 

The case for the prosecution is a simple one. The evidence of Ram 
Dab and Sub-Inspector Wali Muhammad Khan shows [508] that Ram 
Bharose trespassed in the house of one Jasodia for the purpose of com- 
mitting adultery with her daughter. On an alarm being raised, some 
neighbours arrived upon the scene, seized Ram Bharose and beat him. The 
deceased Bam Saran was one of them. Bam Bharose was prosecuted and 
oonviobod and sentenced in December, 1912, to four weeks' rigorous im- 


prisonment, from which he was released some time in January last. 

The case for the prosecution is that on the 24bh of January, 
1913, shortly before aunset, the three brothers Ram Bharose, Ram 
Bisal and Ram Newaz met the deceased Ram Saran near a tank outride 


the village in which they all reside. The deceased was returning home 
from a neighbouring village. The throe brothers were armed with lalhis. 
They at ones attacked Ram Saran, felled him to the ground and continued 
all three to beat him with their clubs as ho lay. The witnesses, Gajadhat 
Bharbunjat Sheonatb Arock and Sheonarain Brahmin, who were not far 
away, were attracted to the spot, and on their remonstrance the accused 
ran away. Tho relations of the deceased were summoned, and they r^ 
moved the body. Ram Kishore, the brother of the deoeasec., proceeded 
to the police station, some eight miles distant, whore at 8 p. M. a report was 
made as against all three of the accused. The presence of the witnesses, 
Sheonatb and Gajadhar, at the scene, was also mentioned. Ram Saran 
died that same night as a result of the injuries inflicted by the three 


accused. , 

The medical evidence shows that the deceased was mercilessly ana 

brutally beaten with clubs. On tue crown of the head, there were two 
contused wounds and innumerable abrasions. One blow had been 
ed behind the right ear. Ou cash arm there were two contused wounds and 
there was an injury to the left hand. There were marks of injuries on both 
knees and the mark of a blow on toe waist. There was compound fracture 
of both bones of the left lower leg. The skull was found to have been 
fractured into four pieces. It is, therefore, evident that the deceased, as 
tho medical witness states, had been cruelly beaten with lathis. 

As to the actual facts of the assault, they ate proved by 
dence of the wvtneseos, Gajadbar and Sheonatb and Sheonarain. These 
are persons of dillerent castes, and there is nob a word in the evidence o 
show that they are otherwise than impartial [609] witnesses have 

tesbifled to the facts to the best of the ability of ignorant villagers. 
There arc no doubt some trivial minor discrepancies, but none ot 
such imporfcanca as to throw any doubt on their honesty or good 
faith. The evidence of Gajadhar shows that, while grazing his cattle 
that evening on the embankment of the bank, ha noticed Bam 
walking along at tho foot of the ombankment. He also saw the t ree 
brothers walking along the top of it. The next thing he noticed was thali 
tho three accused were boating Ram Saran at the foot of the embankmen . 
He shouted to Sheonatb. who was on the other side of the embankmen , 
and tho latter and also the witness Sheonarain ran up to see what wa 
happening. Sheonatb states that when he caught sight of the scene, tne 
deceased was on the ground and the three accused were all striking nun 
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with their lathis. On the witnesses remonstrating, the aooused persons 4 a^« 
ran away. Sheonarain corroborates. The witnesses admit that Earn Jur.Ti 7 

baran had a latht and this is obvious by reason of the fact that one * 

aooused, Earn Bisal, bore the marks of two blows on his person when ot 

8 p.m. he arrived at the police station and made a report. Of oourse it is 

possible that he might have caused those two injuries bo be inflicted on his 38 A 506=«n 

person by his brothers, bub it is far more probable that Earn Saran. when A.L. J.soi 

attacked, used his weapon in self-defence. Earn Bisal reported that he 

had found Earn Saran allowing his cattle bo graze on the crops in his field I. 0. 

(which is some 200 yards or more from the tank) and when he atttampted 

to remove them Earn Saran called to his three brothers, who arrived and 

drove off the cattle, while Earn Saran himself struck Earn Bisal twioe 

with his lathi. This was the case put forward by Earn Bisal in bis 

defence, and in the judgment on his appeal the reasons for holding it to be 

false are set forth. The police officer who made the inquiry found blood 

stains ^ the foot of the embankment, which clearly indicate the snot 

where Earn Saran was beaten. This story, moreover, is clearly untrue 

and does nob account in any way for the numerous and severe iniuries 

found on the body of the deceased. We are here, however, concerned 

with the case of Earn Newaz. There can be no doubt of the truth of the 

assessors were unanimous in accept- 

I. defence of Earn Nawaz was an alibi. The assessors stated 

that they accepted It. The Judge refused to do so, and held that Earn 

Newaz was present bub probably did nob take a prominent part in the 

assault. Earn Newaz gave his age as twenty years in the Magistrate’s 

Uourt. At the trial he said he was sixteen years old. His exact age. is nob 

clear, but we may bake it that be is a young man approaching bwentv 
years in age. ® ^ 

He oalle 3 two witnesses bo establish his one a Brahman and 

one an Araok, from the village of Tam Bani whore his maternal uncles 
live. They say that one and a half months prior to their giving evidence 
the accused wont to the village and stayed some twenty or twenty-two 

days with his uncle. Their village is some sixteen miles from the cceno 
of the murder. 

In addition to the reasons given by the Sessions Judge for not accept- 
ing this evidence, there is the fact that it is of a very vague and unreliable 
nature, and in the face of the clear evidence for the prosecution wo are 
unable to accept it. We agree with the Judge that Earn Newaz was 

present and book part in the assault. The witnesses ascribe to him the 

Same action as to the other two accused. Being the youngest of the three 
brothers, he may perhaps have been led into the matter by them, but we 
fail utterly to understand why the lower court acquitted him. He was 
present and actively aiding and abetting his brothers. The mere sugges- 
tion that he probably did nob bake a prominent part as the Sessions Judge 
has pub ib, is no good reason for acquittal, and wo have, therefore, no 
hesitation in holding that Earn Newaz was present and did take part 
using his lathi to beat the deceased, lb is urged, on his behalf, that he 
oan only bo held guilty of an olTence under section 325 of the Indian 
Penal Code and our abbenbion is called bo the decisions reported in 
Emptror v. BhoH Singh (1), Queen-Empress v. Duma Batdya (2) 

' (1) (1907) I. U B. *29 'All. ,982. T2j (1896) I.~L. R. vj Mad. 488. 
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and Qov/rid.a% Namaiudra v. Emperor (l). Empress v. Dharam Bai (2), 
JuiiYiT. j)hian Singh V. King-Emperor (3). In (ihis respacfc, wa must point out 
APPEE.U4.TB ithat the fact? and circutnsbanoea oE oases vary and each oase has to 
ObeuinaEi. bo dooided in view oE its actual faots. We have pointed out that 

the deceased was oruelly and mercilessly beaten by three men armed 
39 &■ 506=11 [ 511 ] ^ibh lathis, who continued to use their weapons upon him after he 
= 14 Cp L J tiad fallen to the ground. The lathi is a lethal weapon, as has been held 
6 J 3 = 21 1 , o/ more than once by this Court. The circumstances of the case leave no 
663. doubt in our minds that the assailants either intended to cause death or 
had every reason to know that the probable result of their joint act would 
be death. It is pleaded that there had been no premeditation and that 
the attack was made suddenly, directly the assailants caught sight of the 
deceased. Whether there was or was not premeditation is perhaps not 
clear, but there was concerted action and the attack was so ferocious as 
to lead almost to the inference that it had been premeditated. 

In any event, we cannot hold that the assailants could ^ not have 
contemplated or did not contemplate that the result of their action would 
be death or such bodily injury as is likely to cause death. 

The death was not necessarily the result of any single blow. It was 

the result of the many blows inflicted on the head. 

In this respect we would call attention to the decision in ^*^0" 
Empiror V. Subbappa Ghunnappa (4:). In the present case, as in the 
reported case, the attack was a single indivisible thing. 

The faots of the present case are very similar to those of Bwiwi'cr V. 
Kanhai (5). The using of lethal weapons in the manner in which they 
were used in the present case leaves no room for doubting that the assail- 
ants intended to cause such bodily injury as is likely to cause deat^ 
They must, in the present case, have known that death would probaoiy 
result, even it they had not fully intended to cause death, though mdioa- 
bions of such an intention are nob by any means absent. The assault was 
an act of revenge and carried out brutally and savagely. We have M 
hesitation in holding that Ram Newaz is guilty of murder. In regard no 
sentence, the Crown does nob press for the extreme penalty. The accused i 
a youth who was, no doubt, led into the matter by his two 
and we agree that the ends of justice will be met by imposing the lesse 
of the two sentences allowed by the law. We allow the appeal an 
aside tbe acquittal of Ram Newaz. We convict him of murder under 
section 302 of the Indian Penal Code and sentence him to transporta 


for life. 


Appeal allowed. 


(1^ (190B) I. Tj. P. 36 CM. 659. (4) (1913) 16 Bom.p. « 

(2) Weokly Notes. 1887, p. 23G. (6) (1919) I. Tj. B. 35 All. 

(9) (1912) 9 A. Ij. J. 180. 
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35 A. 512 (=11 A. L. J. 786=20 I. C. B92). 

[512] FUIitj BENCH. 

Before Sir Henry TliohardSt Knight, Chief Justice, Mr, Justice 
Sir Pramaia Charan Banerji and Mr, Justice Tudball. 

Nandan Singh (Plaintiff) v. Ganga Prasad {Defendant). 

[IQfeh July. 1913.] 

Acl (r.oca 0 Wo. ir o/ 1901 iAara Tenancy Act), stfclton B4 — Defendant in poisfl«»o» o/ 
land without consent of owner — Ejectment of defendant through Revenue 
Subsequent stilt for rent — Cause of action^Misjoinder of causes of acUon^^*vu 
Procedure Code (1908), order II, rule 2. 

On a partition of certain ravenue payinR property some land whioli fell to 
the plaintiff’s share remained in posaession of the defendant, who refined to 
vacate it. The plaintiff sued the defendant for ejectment in the Revenne Oourt. 
The defendant pleaded that be was an ex-proprietary tenant, but the Court held 
him to bo a nou*oooup\noy tenant and oiooted him. The plaintiff then 
broatrht the p eaent suit under peotion of the Tenenoy Aot* 1901* for 
rent of the land held by the defendant during the pa'iod prior to his ejectment 
as land occupied by the defendant without the plaintiff's consent. 

3eld, that the defendant, being in occupation of the land without the 
consent of the plaintiff, was liable to pay ro'»t therefor, under section 94 of the 
Agra Tenancy Act, and further that the claim could be maintained not^th- 
standing that the defendant was not in possession at the date of the suit. Sheo 
Oopal Pande v. Thakur Baldeo Singh (1) distinguished. 

Beld further, that the suit was not barred by reason of the plaintiff, having 
in bis proviona suit for ejeotmenk treated the defendant as a tenant. 

Beld also, that the plaintiff's cause of action under section 84 of the Agra 
Tenancy Act w^s no part of his cause of action to recover possession of the pro- 
perty, and could not be joined in the previous suit, and the present suit was, 
therefore, not barred by the provision of the Code of Civil Procedure, order II, 
rule 3. 

CR«f. 99 I. O. 565; 60 I. G 65 ] 

The facti«5 of tbi*? case were as follows: — 

The plaintiff and the defendant were oo-sharers in a village. Disputes 
arose between them which were referred to arbitration. An award followed, 
in terms of which the rroperty was divided. The property in suit fell to 
the share of the plaintiff, and it was decided that one co-sharer would 
have no right in the share of the other. The award was made a rule of 
ooart and a decree was passed in accordance therewith. The defendant 
continued in possession of the property in Buit contrary to the terms 
of the decree. The plaintiff then brought a suit for the ejectment 
of the defendant in the Revenue Court under sections 58 and^ 63 of the 
[613] Agra Tenancy Act. The Revenue Court decreed that suit. In that 
suit the defendant pleaded that he was an ex-proprietary tenant, but the 
court held him to be a non-ocounanoy tenant. The present suit was then 
brought by the plaintiff under ceotion 34 of the Agra Tenancy Act, 1901, 
for recovery of arrears of rent for the period during which the defendant 
was in po'^se'^siou prior to ejectment The court of first instance decreed 
the suit, but the lower appellate court dismissed it on the ground that the 
plaintiff, having ejected the defendant, as a tenant, could not now turn 
round and sne him as a person in occupation of the land without his con- 
sent. The plaintiff appealed. 

• f^econd Appeal No. 609 of 1912 from » deoreo of J. D. Johoakon, Second Addr 
ticnal Judge of Aligarh, dated the Utb of February. 1912 taveraing a deoreo of Bagbit 
Huaain, Asaietant Collector, First Claaa, of Aligarh, dated the 26th of April, 1911. 

(1) (1911) 8 A. D. J. 1087. 
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1913 Munshi Parshotam Das Tandaii (with him The Hon'ble Dr. Tej Baha- 

SUTiT. 19. Savru), lor the appellant, submitted that the defendant, having held 

the land of the plaintiff, was bound to pay rent therefor. He was, no doubt, 
Bbnoh. el trespasser, but he could not be ejected as a npn-oooupancy tenant ; Balli 

— - V. Nau^at Singh (1). This was a suit under section 34: of the Agra Tenancy 

88 A. 5139^ Under that section ** rent " could be recovered from a person who 

=20iC^S^ remained in possession against the consent of the landlord. Rent is only 

‘ paid by a tenant. It follows, therefore, that a person who remains in 
possession against the consent of the landlord is his tenant. The defen- 
dant remainad in possession of the plaintiff’s land and must pay com* 
pensation for use and occupation. 

Mr. M. L. Agarvyala (with him Munshi Girdhari Lai Agartuala), for 
the respondent, submitted that the defendant was nob a tanant, and the 
Revenue Court could not pass a decree for rent against him. He was only 
a trespasser, and a suit for his ejectment and for mesne profits should have 
been brought in the civil court. If a decree for rent was passed againsti 
him it would be holding a trespasser bo be a tenant. Where no rent is 
fixed before ejectment it cannot be fixed after ejectment; Kamta Prasad v. 
Panna Lai (2), Shpo GrOpal Pande v. Thakur Baldeo Singh (3). In the 
first Suit the plaintiff sued the defendant as his tenant, and the present 
suit under section 34 is nob maintainable. That section applies where a 
suit for compensation is brought against a person who is in possession 
at the date of the suit. Then again, the plaintiff [914] should 
have claimed rent in the previous suit, and having failed to claim it 
the present is barred bv the provisions of the Code of Civil Proce- 
dure, 1908, order IT, rule 2, which apply bo Revenue Courts also (See 
section 193, Agra Tenancy Act). The present claim arises out of the same 
cause of action as the previous suit. The omission to sue for rent .in the 
previous suit is fatal to this suit ; Mewa Kuar v. Banarsi Prasad (4), 
Lalji Mai v. Hula^i (*^1, Dfhi Dial Singh v. Ajaih Singh (6), V6nkoba 
V. Subhanna (71, Makmd Ali v. Nargis Dife f8l. 

Richards, C.J., and Banhrji aniTuDBAiiD. JJ.;— This appeal arises 
out of a suit instituted in the Revenue Court to recover a sum of money 
claimed bo be payable as arrears of rent under section 34 of the Agra 
Tenancy Act. The facts have been very clearly ascertained and are as 
follows. The plaintiff and the defendant or their predecessors in title were 
co-sharers. Disputes arose between them, which resulted in an arbibrabion 
award and a decree in accordance therewith. Under that decree the plain- 
tiff became entitled bo the property in respect of which the present claim is 
made not withstanding that the defendant had previously been in possession 
and occupation of this particular land. Under the arbibrabion award and the 
decree following it the defendant had to give it up to the plaintiff. He did no 
do So- A suit for his ejectment was then instituted in the Revenue Court. In 
this suit the defendant was described as a cultivator, but in the body of t e 
plaint the actual facts were set out as stated above. The arbitration pro- 
ceedings were referred to, the decree which followed on the award was 
mentioned, as also the fact that the defendant had in*=i®ted upon remaining 
in pos'^esnion though manv times asked by the plaintiff to give up 
sion. The defence was not that the defendant was a proprietor, but t a 
ho wa- the ex-proprietary tenant and not liable to be ejeo ted. He base 

(1) <1912) 9 A. D J . 771. (5) {Iftflll T. D. U., 8 AU.,fiB0. 

(2) <1912) T. r,. B.. 85 All. 123. (6) (1881) I. Ii. R., 9 All. f»43. 

(3) (19111 8 A. D. J.. 1087. (7) (1887) I. D. R., 11 Mftd. 160. 

(4) (1895) I.Ii. R.. 17 All.. 533. (8) (1892) I. Ii. R., 20 Oal. 928. 
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his claim fco be ex-proprietary tenant on the allegation that the land in 
dispute had been his sir before the arbitration proceedings. The a^ard 
had already decided that the land was not his air nor his khudkasJitt and 
the Revenue Court gave a decree to eject the defendant, holding that he 
was a non-occupancy tenant. 

£615] The present suit has uow been instituted under section 34 of 
the Tenancy Act. The court of first instance ascertained the amount which 
it thought fair and equitable to be paid by the defendant under the cir- 
cumstances. The lower appellate court reversed the decree of the court of 
first instance and diemissed the plaintifi’s suit. Elenoe the present appeal. 

Section 34 is as follows : — 

'* A person occupying land, without the consent of the land-holder, 
shall be liable for the rent of that land at the rate payable in the previous 
year, or, if rent was not payable in the previous year, at such rate as the 
court may determine to be lair and equitable, but he shall not be deemed 
to hold the land within the meaning of section 11 until he begins to pay 
rent therefor.” 

The appellant contends that there is uo doubt that the defeneaut was 
a person occupying his land without his consent and that, therefore, ha 
was bound to pay compensation at a fair aud equitable rate which has been 
ascertained by the court of first instance. The respondent urges, on the 
other hand, that the plaintitl having sued the defendant in the Revenue 
Court as a tenant, cannot now recover rent from him under section 34 as a 
person occupying the land "without his consent." He further contends 
that the plaintiti, in the previous suit to recover possession, was bound to 
make the claim for rent under the provisions of order II, rule 2, of the 
Code of Civil Rrooeduie, and lastly, that compensation or rent under 
section 34 can only be recovered againsc the person who is still in oooupa* 
tion of the land at the time of tbo institution of the suit. 

The wording of section 34 is certainly somewhat peculiar. In England 
there is a well knov7n form of action, viz., the action for use and 
occupation. In such a case where no rent has been fixed and the land is 
occupied w%th ike permtsston of the owner, an action fur use and occupa- 
tion lies, and where the ownership of the plaintiff is proved as well as 
the occupation by the defendant, pnma facie it will be assumed that there 
was a contract by the defendant to pay reasonable compensation for the 
occupation. Section 34, however, provides that a person who occupies the 
land icUkout peTmiss%on shall be liable to pay rent therefor. We are bound 
to construe the section according to the plain words used. 

1.616] We now come to the question whether the proceedings in the 
Revenue Court, which ended in the ejectment of the defendant, can be 
said to bar the present claim. We have ivlroady pointed out that in bring- 
ing these proceedings the plaintiff clearly and distinctly stated the real 
facts of the case and that the defendant was in possession against his 
consent. There can be little doubt that ou the facts of the present case, 
as now ascertained, the most appropriate remedy for the plaintiff to have 
taken would have been a suit in the civil court for recovery of possession, 
coupled with a claim for mesne profits. It is quite unnecessary for the 
purposes of the present appeal to decide whether or not, under the circum- 
stances of the present case, the Revenue Court had power to eject the 
defendant. It is quite clear that unless the relationship of landlord and 
tenant exists, the Revenue Court has no power to eject. It is, therefore, 
quite possible that the decree of the Revenue Court was erroneous, but 
this is not a matter which we have to decide in this appeal. In oar 
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opmioDi the proceedings which the plainiiifE did take oannofi be said bo bar 
the presenb suit on bha ground bhab he was breabing bha detendanb as his 
benanb. He seb oub the aobual facts as already manbioned and in his 
plainb as well as his evidence stated the fact bhab bhe defendanb was hold- 
ing in spite of him and against his will. Dnder bhe oiroumsbanoas, bhe 
rulings which have been cited during the course of the arguments have no 

application. . , 

We now oome bo the third point, viz., whether ib was inoumbenb upon 

bhe plaintiff bo join in his previous suit the presenb claim. Order II, rule 2, 

is as follows : — * , , , , 

“ Every suit shall include the whole of the claim which the plambifi is 

entitled to make in respect of bha cause of action, &o.** 

It is urged bhab part of the plaintiff’s cause of action was his present 
claim under section 34 and bhab, therefore, be should have included it in 


°In*our opinion, the plaintiff’s cause of action under section 34 was no 
part of his cause of action bo recover possession of the property, assuming 
bhe claim bo be regarded as a claim for arrears of rent. The very words 
of rule 4 of bhe same order show that a claim for rent is nob on the ^me 

cause of action as the claim for possession. Rule 4 is as follows No 

cause of action [317] shall, unless with bhe leave of bhe oourb, be jomed 
with a suit for bhe recovery of immovable property, except {a) claims tor 
mesne profits or arrears of rent in respect of bhe property claimed or any 
part thereof (6) claims for damages for breach of any contract under which 

the property or any part thereof is held. u 

sought is based on the same cause of action. This rule shows that, 
for these exceptions, claims for mesne profits and for arrears of rent could 
not be ioined with a suit to recover possession of immovable property 
except with the leave of the court. Ib further shows that claims for mesne 
profits and arrears of rent are regarded as different causes of action, ine 
inoonvenienoa of holding that claims for rent under section ^4 are based 
on bhe same cause of action as claims for ejeotment is 
fact that under the Tenancy Acb 

suit would, in some oases, and would nob m others, be \ 

oourb which hears a suit for arrears of rent. The court of 

one case is not bhe same as in the ofeher. We 

this point was not raised either in bhe court of hrsb instance or in 

grounds of appeal to bhe lower appellate court. 

As to the last point, we think it is quite clear that a 
made, notwithstanding bhab the person has ceased to be m 
The case of Sheo Qopal Pandc v. Tkakur Baldeo Stngh .J 

on the presenb case. In our opinion, the plaintiff was ^ 

a claim under seotion 34. As no rent had been paid 
bhe court was bound bo determine what sum would be .9 

We find that the court of first instance fixed the sum at Rs. 24U y • 

Ib based its decision upon a decree for profits of bhe very , A 

ween the parties on a former occasion. The lower ^ 

decide the question. We do not think that the 

defendanb could have been fixed upon any more equitable i 

adopted by the oourb of first instance. We. therefore, n?the 

seb aside bhe deoree of the lower appellate oourb and restore ^ 

oourb of first instance. The appellant will have hvs alioioei- 


<1) (1911) 8 A. Ii. J. 1087. 
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35 A. 516 (=11 A. L. J. 841=20 1. C. 896). 

£518] APPELLATE CIVIL. 


Before Mr. Justice Sir Pramada Charan Barter ji and Mr. Justice Byves, 

HARiBANa Bai and others {Judgment-Debtors) v. Sei Niwas 

Naik {Decree- holder.)^ 

[21sb July, 1913], 

Civil Procedure Code (1908). order XXXH^, rule 14 — Execution of decree — Usufructu- 
ary mortgage — SuU for possession oj mortgaged progeriy — Decree for possession and 
costs^Exccuiion for costs by atlachinent of pari of mortgaged property. 

Gertaic u$;u(tuotuaL‘y morbg-^goes suiug for poasessioa of the mortgaged pro* 
perby, which had not been delivered to them, obtained a deoree for possession 
and for coats. In exeoabion of their decree for costs the mortgagees applied for 
atti^chment of pact of the mortgaged property. IJeid that this application was 
not barred by the provisions of order XXXlV.rule 14, of the Code of Civil Proce- 
dure, 1908- Khiarajmal v. Duim U) distinguished. Muhammad Abdul Hashtd 
Khan v. Dilsukh liai 12) reletred to. 

CRef. 60 1. O. 134=17 A. E. J. 481=41 All. 399-3 

The facts of this case were as follows : — 

The appellants and their predecessors in title executed a usufructuary 
mortgage in favour of one Subba Bai on the 3rd of October, 1887. The 
mortgage was assigned to Sri Niwas Bai Kalia and others, the respondents. 
Part of the property mortgaged was in the possession of prior mortgagees 
and the mortgagors also held mortgagee rights in other property- wnioh they 
included in the mortgage. In regard to those two descriptions of property, 
it was provided in themortgago that the mortgagors would redeem the prior 
mortgage and foreclose the mortgage held by them and then deliver posses- 
sion to their mortgagee, Subba Bai. The mortgagors complied with the 
terms of the mortgage so far that they redeemed the prior mortgage and 
the mortgage held by them, but they did not deliver possession foreclosed 
to the mortgagee. Thereupon the assignees of the mortgagee brought a suit 
for possession and obtained a deoree, which awarded thorn costs. In execu- 
tion of this decree for co^^b'^, they applied ior attachment of the mortgaged 
property, that is, of the equity of redemption of the mortgagors in respect 
of the said property. TOe appellants objected to the attachment on the 
ground that it would contravene the provisions of order X.XX.lV,rule 14, of 
the Code of Civil Procedure, and boat as the mortgagees are in possession 
under the £519] mortgage, they were nob entitled to bring to sale the 
mortgagors’ rights. This objection was overruled by the court below, and 
the moitgagors bboreupon appealed to the High Court. 

Mr. Muhammad Ishaq Khan^ for the appellants. 

Babu Siial Prasad Ghosh (with him Babu Jogindro Nath Chaudhri), 

for the respondonbs. 

BanerjI, and BYTES JJ.: — The facts of this case are these : — The 
appellants and their predecessors in title executed a usufructuary 
mortgage in favour of one Subba Bai on the 3rd of October, 1887. The 
mortgage was assigned bo Sri Niwas Bai Kalia and others, the respondents. 
Part ol the property mortgaged was in the possession ol prior mortgagees 
and the mortgagors also hold mortgagee rights in other property which 
they included in the mortgage, in regard bo these two descriptions of 

*Fic 9 t Appeal 1^0. 237 of 1012 from a deoceo of Ali Ausat, ofQoiatiog Sabordiaate 
Judge of Gbiizipur, duted the 14th of Jane, 1912. 

(1) (1904) 1. Ii. R. aa Cal. 296. (2) (1906) 1. D. R. 27 AU. 6l7. 
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property, it was provided in the mortgage that the mortgagors would 
redeem the prior mortgage and foreclose the mortgage held by them and 
then deliver possession to their mortgagee, Subba Bai. The mortgagors 
complied with the terms of the mortgage so far that they redeemed the 
prior mortgages and foreolosed the mortgages held by them, but they did 
not deliver possession to the mortgagee. Thereupon the assignees of the 
mortgagee brought a suit for possession and obtained a decree, whiob 
awarded them costs. In execution of the decree for costs, they have 
applied for attachment of the mortgaged property, that is, of the equity 
of redemption of the mortgagors in respect of the said property. The 
appellants objected to the attachment on the ground that it would 
contravene the provisions of order XX-XiV, rule 14, of the Code of Civil 
Procedure, and that as the mortgagees are in possession under the 
mortgage, they are not entitled to bring to sale the mortgagors* rights. 
This objection having been overruled by the court below, this appeal has 
been preferred, and the same plea has been reiterated in the appeal. In 
our opinion, the decision of the court below is right. Buie 14 of order 
XXXIV of the Code of Civil Procedure provides that ’* where a mortgagee 
has obtained a decree for the payment of money in satisfaction of a claim 
arising under the mortgage, he shall not be entitled to bring the mortgaged 
property to sale otherwise than by instituting a suit for sale in enforce- 
ment of the mortgage.*' The question is whether the 1520] decree in 
this ease is '* a decree for the repayment of money in satisfaction of a 
claim arising under the mortgage." While it is contended on behalf of 
the appellant that as the decree for costs was passed in a suit brought in 
connection with the mortgage, and is, therefore, a decree in respect of a 
claim arising under the mortgage, it is urged, on the other band, that the 
claim which the decree-holder seeks to satisfy is not a claim arising under 
the mortgage, but a claim arising under a decree passed for costs. In our 
opinion, this latter contention is oorreot. Buie 14 seems to us to provide 
for oases in whiob the decree- holder seeks to satisfy a claim which he 
could enforce by virtue of his mortgage. This rule, in our opinion, giVM 
effect to the principle of equity refered" to by their Lordships of the 
Privy Council in Khiarajmal v. Daim (1) in the following terms 
“Their Lordships throw no doubt on the prinoiple, which has been acted 
on in many eases in India, that the mortgagee oannot, by obtaining a 
money deoree for the mortgage-debt, and taking the equity of redemption 
in execution, relieve himself of his obligations as mortgagee, or 
the mortgagor of his rights to redeem on accounts taken, and with the 
other safeguards usual in a suit on the mortgage." In the present ease 
the suit which the deoree-boldets brought was no doubt a suit relating to 
the mortgage, but the costs awarded were costs which could only be 
realized by virtue of the decree made by the court and the claim or 
the costs is nob a claim which arose under the mortgage. The ease 
is in some respects similar to that of Muhammad Abdul 
Khan v. DiUukh Eai (3). The learned counsel for the appellants 
also urged that under the terms of the mortgage deed the 
in question might be regarded as part of the mortgage money. We 
have considered the terms of the mortgage, and it is clear that the 
costs referred to in that dooumenb are costs relating to the redemption o 
prior mortgages or to the obtaining of mutation of names in respec t of 

(1) (1904) I. Xj. B. 32 Oal. 296; 32 (2) U90D} I. L. B. 27 All, 617. 

I, A. 23. 
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mortgaged property wbioh the mortgagees might incur as against 
third parties or in making applications themselves for entry of their 
names. This document does not contemplate costs of the dejoription 
of costs now sought to be realized. The costs incurred by a mortgagee 
[521] which might be deemed to be a part of the mortgage money are the 
costs referred to in rule 10 of order XXSIV, i. a. the costs of a suit for a 
decree for foreclosure, or sale or redemption. The costs awarded in the 
present case are not costs of this deecri^tion, and therefore they could not 
be deemed to bo a part of the mortgage money which the mortgagees were 
entitled to realize from the mortgaged property. 

Whether the mortgagees should be permitted bo bid for and purchase 
at the sale to be held in execution of their decree, is a matter which the 
court executing the decree should consider in the event of the mortgagees 
applying for leave to bid, but in our opinion, their prayer for sale of the 
mortgagor’s rights in the mortgaged property has been rightly allowed, and 
this appeal must fail. We accordingly dismiss it with costs. 

Appeal dismissed. 


89 A. 521 (=11 A. L. J. 812=21 I. 0. 460.) 

APPBLIiATE ClVIIi. 

Bejore Mr. JusitGe Tudball and Mr. Justice Piggot. 

UdIt Tiwari {Plaintiff) v. Bihari Pandb {Defendant).* 

[21st July, 1913.] 

Act {Local) No. II oj 1901 {Aqra Tenancy Act), section 199 ^Civil and Revenue Oourie 
■^Jurisdiction— Appeal^Question of proprietary right 

The plaintifl gaed in the Revenue Ooutt to eject ihe defendant alleging that 
the land in suit was bis occupancy holding and that the defendant wag bis 
sub-tenant. The defendant pleaded that he was a oo-sharer in the village and 
that the land in suit was his khud-kashi. Held that no question of proprietary 
title wag raised by the pleadings, and that no appeal therefore lay to the Dis- 
trict Judge from the order of the Assishant Oolleotor who had decided the case 
in the drst instanoa. Dai Chand v. Shamla (1) dissented from. 

[Over. 36 All. 188 (F.B.)] 

The facts of this case were as follows : 

The plaintiff alleged that he was occupancy tenant of a certain plot 
and that the defendant had taken that plot, for purposes of cultivation, as 
sub-tenant from him. It was admiuted by the plaintiff that the defendant 
was the proprietor of practically the whole village. The plaintiff brought 
this suit for ejectment in the Revenue Court. The defendant pleaded that 
he did not take the land as a sub-tenant of the plaintiff, bub that 
he was cultivating it as a proprietor, as his kkud-kasht. The Assistant 
[322] Collector held that the defendant, though a proprietor, had taken 
the land from the plaintiff as sub-tenant and decreed the claim. On the 
defendant’s appeal to the District Judge the lower appellate court, without 
deciding the preliminary obieotion raised by the plaintiff that no appeal lay 
to that court, reversed the decree, holding that the defendant had nob taken 

• Beoond Appeal No. 105 of 1913 from a decree of E. E. P. Ro?e, Additional Judce 
of Gorakhpur, dated the 20th of September 1912. reversing a decree of Kamta Prasad 
Assistant Collector, First Glass, of Basti, dated the 7tb of June, 1912. ^ 

(1) (1905) 2 A. L. J. 176. 
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febe land under a conbraob from the plainfciffi but that he had forcibly e)Wt- 
ed the plaintiff several years aao and that the plaintiff’s occupancy right 
was extinguished. The plaintiff appealed to the High Court. 

The appeal first came before TuubALL, J., who referred the case to a 

Bench of two Judges. 

The case coming on before a Division Bench. 

Babu Piari Lai Banerji, for the appellant ; — 

The learned Judge has erred in deciding the appeal before him, with- 
out deciding the plaintiff's preliminary obiection that no appeal lay. ^ An 
appeal would lie to him, if a queetion of proprietary title was in i^ue 
before the court of first instance and before him. In this case, no question 
of proprietary title was ever in issue. The plaintiff claimed no pro- 
prietary title himself nor ever denied the defendant’s proprietary title. 
The plaintiff alleged a speoifio contract of tenancy and that was the only 
que^^tion that arose in the case. If the tenancy was proved, the plaintiff 
would Ruocaed. If the tenancy was not proved, the defendant s possession 
would prevail. The defendant was admittedly in possession and bis 
allegation that he was in possession a? proprietor was a mere 
It practically amounted simply to a denial of the alleged tenancy and tbus 
the only Question in issue was whether the allged contract of tenancy wa 
proved. No appeal,' therefore, lay to the District Judge. The case otVai 
Chand V. Shamla{l) wrongly decided and should not have be 

Pandit Ladli Prasad Zutshi (with him Pandit Mohan Lai N^hru), for 


the respondent: — 

The oa?0 reported in 2 A. Ij. .T. 176, is exactly in point and is a 
Division Bench rulinfi. The defendant by pleading that 
session as proprietor, did raise a question of proprietary title ' 

Assistant Collector could have referred to a Civil Court for decision 
under the provisions of section 199 of the [523] Tenancy Act 
If the defendant v?as directed to bring a suit in the Civil Co 
for declaration of his proprietary right, he could not have been 
by the plaintiff with an allegation that there was no need for su 
a declaration as his proprietary right was not denied. Possession, 
proprietor, was denied and that raised a question of proprietary title. 

Bahu Viari Lai Banerji, not heard in reply. 

TuPBAT.t, and PiGGOTr. J.T. This is a second appeal by ’ 

whose suit for recovery of possession was decreed by ““A^istant Collect 
of the Corakhpur district, but has been dismissed by the Di-triot 
Gorakhpur on appeal. The question is whether an appeal “7’ 
circumstances, to the court of the District .Tudee. The 
that the land in suit was his occupancy holding and that he had U 
to khe defendant, whom he now desires to eject by a suit 
visions of the Agra Tenancy Act for that pnrnoso. The defendant r p 
that he was a co-sharer in the mahal and held the laud in suit as hr 
fcaslit. We cannot see that the defendant’s title as proprietor .j 

denied bv the plaintiff. Certainly the latter never olaimod to ®® 
the proprietor of the land in dispute or to have any right in the same, 
other than the right of an occupancy tenant. Under the ciroum tan ^ 
appear‘d fco us impossible bo say thab a question of proprio a^y i 
raised hv the pVadings. We have been referred in argupoe^ to 

(1) (1905) 2 A. Tj. J. 176. 
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visions of section 199 of the Tenanoy Aob. According to that section 
where, in a suit like the present, a qneition of proprietary title is raised 
by the defendant, the Revenue Court may either determine the question 
of title itself or require the defendant to institute a suit in the Civil Court, 
for the determination of the same. If the 'Assistant Collector had begun 
by holding that the present was a case to which the provisions of sec* 
tion 199 aforesaid applied, and had required the defendant to institute a 
suit in the Civil Court, that suit would have been one for a declaration 
that the defendant was the proprietor, or one of the proprietors, of the 
land in suit, in the sense of being a oo>sbarer in the mahal to which this 
land appertains. Such a suit, so far as we can gather, would have been 
met by the present plaintiff with a plea that he never had denied, or was 
disposed to deny, the defendant’s proprietary [524] title. There is a 
ruling of this Court which is in favour of the respondent in this case, 
namely. Dal Chand v. Shamla (1). With all respect to the learned 
Judges who decided that case, it seems to us that they failed to distinguish 
between the case of pleadings by which a question of proprietary title is 
raised and that of pleadings which merely raise a question as to the nature 
of the defendant's possession. In the present case, what the plaintiff had 
to prove in order to succeed was that he, as occupancy tenant, let the 
land in suit to the defendant, and even though the latter be a co-sharer 
in the mahal to which the land appei tains or oven the sole proprietor of 
that mahal, there would be nothing illegal in such a oontiaob of tenancy 
as was alleged by the plaintiff. The point thus raised was one the deci- 
sion of which is within the province of the Revenue Court, and, as we are 
unable to bold that any question of proprietary title was raised before the 
Assistant Collector, was determined by that court or was in issue before 
the District Judge, we must hold that no appeal lay in this case to the 
latter court. We, therefore, accept this appeal, set aside the order and 
decree of the lower appellate court and direct the District Judge of Gora- 
khpur in lieu thereof, to return the petition of appeal presented to his 
court for presentation to the proper court. The appellant will get his 
Costs in this Court and in the lower appellate court. 

Appeal al(o^oed, 


85 A. 524 fr=21 1. C. 462=11 A. L. I. 816). 

APPELLATE CIVIL. 

Before Mr. Justice Tudball and Mr. Justice Piggott. 

MUMTAZ Ahmad and another {J udgment-debtors) v. Sri Ram {Decree- 
holder) AND Bhawani Singh and others {Judgment-debtors).* 

[22nd July, 1913.] 

dct No. XVI of l9C8 (Indian Pegiatrntton Act]^ seciiona 17 (6)» 49— Document compul- 
sorily regiitrubie-^ABtignment of decree for Bale of immovah.c property 

Held that a deed of aspigoment of a 6nal decree (or the sale of mortgaged 
property CDder order XXXlV. rule 5. of the Oodo of Civil Prooedure, 190:5, is 
not a dooument which is ooinpals >rily registrable under the provisions of eeo- 
tion 17 of the Indian Registration Aot, 1903 Gop<il Narayan v. Trnnbah 
Sadashiv (2) and Mutsaddi Lai v. Muhammad Haniy (3) distinguished. Abdul 

• Second Appeal No. 386 of 1913 from a decree of Muhammad Shad, Additional 
Judge of Meerut, dated the 5th of February 1913, confirming a decree of Muhammad 
Husain, Additional Subordinate Judge of Meerut dated the 29bh of August, 1912 

(1) (190ft) 2 A. L. J. 176. (3) (1912J 10 A. L. J. 167. 

(2) (1876^ I, Ij. R. 1 Bom. 267. 
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Majid ▼. Muhammad FaisuUah (1) and Baij Nath Lohea v. Binoyendra Nath 

Palit (2) followed. 

CPol. SO I. 0, 722=22 A. D. J. 928; 47 All. 88.] 

[525] The facts of this oase ware as follows 

Oq the 22Dd of .Tnne» 1910, Bhawani Siogh obtained a decree against 
Mumtaz Ahmad and others for recovery, by sale of the mortgaged pro- 
perty, of Rs. 2,291-8 0, the amount due on the mortgage. On the 21st 
of October. 1911, he sold the decree to Sri Ram by an unregistered deed, 
for R^. 1,500. Sri Ram applied for substitution of his name in place of 
the decree-holders, and without any objection on the part of the judg- 
ment-debtors, his name was brought on the record under order X^I, 
rule 16. The assignee applied on the 16th of May, 1912, for execution 
of the decree transferred to him. The judgment-debtors objected on the 
ground that the sale-deed, being unregistered, was inoperative and the 
assignee could not execute the decree. The first court overruled the 
objection and held that the transfer of a mortgage decree need not be 
registered. On appeal, the District Judge confirmed the order of the first 
court. The judgment-debtors appealed to the High Court. 

Maulvi Shafi Hg’Zamaiit for the appellants ; — • 

The deed of assignment under which the decree was transferred from 
the original decree-holders ^to the present respondents was one which 
conveyed certain interests in immovable property, for.it gave to the 
vendee the right bo g^t the property sold through the intervention of 
the court. This right is certainly an interest in immovable property 
within the meaning of section 17, clause (6), of the Registration Act, and, 
as such, the registration of the salo deed was compulsory under the pro- 
visions of that section. He relied on Oopal Naravan v. Trimbak Soifi- 
sAiu (3^ Mut'iaddi hal v. Muhamma/l Hun*/ (4), Ahhil Majid v. Muham- 
mad Faizullah (1), Ram Ratan Chakerbutty v. JohesH Chandra Bhaita- 
chari/a (5), Rarmsami Pattar v. Chinnan Asari (fi). 

Mr, Nihal Chand for the respondents, was not called upon. 

TUDBAliii and PlGaoTT JJ.: — This appeal arises out of execution pro- 
ceedings. A final deoree for sale was obtained under order XXXIV, rule 
5. of the Code of Civil Procedure, in re'^peot of certain property. The 
decree-holder assigned all his rights and interests under the decree bo the 
present re«5pondent by an unregistered deed. The assignee applied to be 
brought on the record [526] in place of the decree-holder. Notice was 
issued to the judgement-debtors. After several attempts bo serve them 
personally had failed, substituted service was allowed and an order under 
order XXI, rule 16, was p^s^ed in favour of the a'^signee. The assignee 
then applied for execution of the decree. Thereupon the judgement-deb- 
tors raised an objection that the deed of sale being unregistered, the 
assignee bad no title and therefore could nob execute the decree. 
courts below, reiving on the dpoisions in A^'dul Majid v. Muhamm^ 
Faizullah (l) and in Baij Nath Lohea v. Binoyendra Nath Pohi (2) dis- 
missed the objections. Hence the present appeal. On behalf of the 
appellants it is urged that the deed in question transferred to the 
gnee an interest in immovable property and therefore in view of section 17 
(6) and section 49, clause (a), of the Registration Act, the assignee has 

(1) (1895) I L. R. 13 Ml 89. (4) (1912) 10 A. Tj J. 167. 

(2) (19011 6 O W N 6. (6) (1909) 12 O. W. N. 625. 

(8) (1878) 1. 1 Bom., 267. (6) (1909) I. Xi. B. 24 Mad. 449. 
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no interest. Belianoe was placed on Oopal Narayan v. Trimhak Soda- 
shiv (1) and Mutsaddi Lai v. Muhammad Bamf ^2). O! these twOt the 
former decision was passed in 1876, and the judgement gives no reason 
tor the decision* In regard to the latter, it is not in point at all. That 
case related to the transfer ot the rights of the mortgagees under the 
mortgage>deed by means of an unregistered document. In our opinion, 
this appeal must fail. In the hrst place, the proper occasion for the 
appellants to take this objection was on the application of the assignee 
for an order under order XXI rule 16. In the next place in view of the 

decisions in I. li. R.i 13 All., p. 89, I. Li. B., 23 Cal., p- 4 50 and 6 

C. W. N. p 5, it seems to us that there is no force in this appeal. The 

latter case is on all fours with the case now before us. A decree not 

being immovable property, it has been held in the Calcutta cases noted 
above that the transler of a decree does not operate to create an interest 
in immovable property and the deed of transfer is, therefore, not com* 
pulsorily registrable. In our opinion, the appeal must fail, and we 
dismiss it with costs. 

Appeal dismissed. 
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[527] APPELLATE CIVIL. 

Before Mr. Justice Byves and Mr. Justice Biggoit. 

Pema (Defendant) v. Jas Kunwab (PZainii^).* 

[24th June, 1915]. 

Act {Local) No. IJl of 1901 {Vniled Provinces Land Revenue Act), section 107 and 111 
^Parltiion^~Joini Hindu family^Bindti widow — Claim for parliloinby widow in 
possession in lieu of maintenance merely, though recorded solatti oaasa, osa 
co^sharer. 

Held that the vvidow oC a member of a joint, Hindu family who is in po?:8ea- 
eton of a portion of the family property under a family arrangement, in lieu of 
maintenauoe merely, is not a oo-sharer and cannot in virtue of auoh poAseaaion 
enforce a claim for partition of the share ot which she is eo in poaseasion, even 
though her name may be recorded solatti causa aa a oo^ahiier Kailashi 
Kuar V. Badrt Prasad ('3), liho<tp S^i^Qh v Phool Kower (4) had Jhunna Kuar 
V. Chain Sukh (3j followed. Bhupal Hing v. Mohan Singh referred to. Hajib- 
uUah V. Musummal Kushimbu (6) diatinguiebed. 

COiBt : 68 I. O. 989=20 A. L. J. 780.3 

The facts of the ca«e were as follows: — 

Mohan Singh, the ancestor of the parties, was the owner of the pro- 
perty in di^pute. He died about thirty or thirty-five years a,( 0 . He had 
three sons, Prem Singb, Gaila Smgh and Foma. Prem Singh died during 
the life-time of Mohan Singh, leaving him surviving his widow, the plain- 
tiff; f^aila Singh died shortly after Mohan Singh's death. On the death 
of Mohan Singh, bis property was recorded in the hhewat in the names of 
the aforesaid Gaila, Musammat Jas Kunwar the plaintiff, and Pema the 
objector. On the strength of the entry of her name in the khewat, the 

* Second Appeal Ho 164 of 1913 from a decree of L. Johnston. District Judge of 
Meerut, dated the 4tb of October, 1912. condrming a decree of Muhammad Gbafiur 
Khan, Assistant Collector. First Class of Meerut, dated the 30tb of July, 1913.. 

(1) (1876) I D B. 1 Bom. 267. (4) (1867) N. W. P. H. 0. Rep. 358. 

(2j (1912) 10 A. ti. J. 167. (5) (18K1) 1 D. B. 3 AU. 400. 

(3) S. A. Ho 344 of i9l9, decided 17th (6* (iP97» 1. D. B. 19 All. 324. 

July, 1913. l7> (1906) 3 A. D J. 481* 
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plainliiff applied to the Bevenue Court for imperfeot partition of her share. 
Pema and the sons and representatives of Gatlai the deceased brotberi 
objected, saying that the name of the plaintiff was entered by way of con- 
solation, that she was allowed to realize the rents and profits of the parti- 
cular share in lieu of maintenance allowance, and that she could nob have 
the share partitioned. The Bevenue Court disallowed the objections of 
the defendants, but held that the property in dispute was given bo the 
plaintiff for her support. On appeal, the District Judge confirmed the decree 
of the Bevenue Court on the ground that the plaintiff, being a recorded co- 
sharer, [528] could claim partition. But he also came to the conclusion 
that the plaintiff was allowed her husband’s share, on the death of Mohan 
Singh, in lieu of maintenance and by way of consolation. The defendant 
appealed to the High Court. 

Babu Sarai ‘Chandra Ckaudhrt (for Dr. Saitah Chandra Barter j*h for 
the appellant: — 

The finding of the lower appellate court is that the respondent is in 
possession in lieu of maintenance and by way of consolation. It is ^Bb- 
mittod that such possession is not enough to entitle her to olaim partition 
under section 107 of the Land Bevenue Act. She must not only be ‘recor- 
ded’ but she must be a co- sharer. By the term ‘co-sharer’ the Legislature 
intends a ‘person’ who has absolute control over the share in his or her 
possession. The respondent in this case is in possession on sufferance, 
the true owner being the appellant. She is not a co-sharer, Bhoop 
Smgh V. Pkool Sower (1). The applicant’s position differs from that of 
a Hindu widow in possession of her husband’s separate share. Such a 
widow can claim partition because she represents the estate fully and 
whatever may be the effect of an alienation made by her after her deatb, 
these is none to dispute it as long as she is alive. 

[Munsbi Parme^ihwar Dayal for the respondent, referred to V&unwi 

Knar v. Chain Sukh (2).] 

It is also true that the applicaiit could maintain a suit for the profits 
of the share recorded in her name, but that is because of the presumption, 
which is irrebuttable, created by the provisions of section 201 of the 
Tenancy Act No such presumption can be imported into the Land 
Bevenue Act. In fact under section 111, the courts are nob precluded 
from inquiring into the question of proprietary title. If she has difficulty 
in collecting the profits, she may resort bo the Civil Court and get 
her maintenance allowance fixed and declared a charge upon the 
estate. But she cannot by her act bring about change in the oharaofor 
of the family property. A applioabion for partition under the Land 
Bevenue Act, when objected to^ becomes a suit in the Civil Court, and it 
has been bald that a widow in possession in lieu of maintenance cannot 
sue ior partition ; Kathapimmal v. Venkabti (3), Sundar v. Parhai (4). 

[529] In one case also the Privy Council allowed widows, who were 
jointly in possession, to enter into a partition, but that case was decided 
upon the principle of the well- known ease of Asher v. Whitlock (6), that 
possessory title was good as against the whole world except the true owner. 
Here the true owner has appeared bo oppose the application, and 
as against him the prayer for partition cannot be allowed. There are 
a series of rulings which go to show that a Hindu widow in the pos ition 

{V (1S67) N. W. P. H G. Rep 3G0. U) (ISSi*) I. D. R. 12 All. 61. 

(2) U881) I li. R. 8 All. 400. (6; (1865) It. R. 1 Q. B. 1. 

(3) (1800) I. D. R. 2 Mrtd. 191. 
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of bhe respondent! is nob a co*sbarer to as to put forward a olaina for pre- 
emption ; Bhupal Singh v. Mohan Singh (1), Phopi Pam v. Pukmin 
Kuar (2). 

It is therefore submitted that the respondent is out of oourt. 

Munsbi Parmeahwar Daijal (for the Hon’ble Dr. Tej Bahadur Sapru)t 
for the respondent : — 

The question wbioh has to be decided in this case is whether a Hindu 
widow who is placed in possession of her husband’s share, in lieu of main- 
tenance, is entitled to claim partition under the ‘ Land Kevenue Act. A 
partibition under that Act is different in effect from a partition by a Civil 
Court of joint property, under the Ilindu Law. The former does not neces- 
sarily break the joint character of the family, whereas the only object of 
the latter is the separation of the family property and dissolution of the 
joint family. The members of the family would be as much entitled to 
the profits after a Kevenue Court partition as they were before the parti- 
tion. The only requisite under section 107 of the Land Kevenue Act is 
that the person applying for partition must be a recorded co-sharer. The 
widow in the present case having been recorded as a cO' sharer was entitled 
to claim partition. Her position, although she was in possession in lieu 
of maintenance, is analogous to that of a Hindu widow inheriting her hus- 
band’s separate property under the Hindu L^w. The only difference is 
that the former gets the property by virtue of some grant or family ar- 
rangement, whereas the latter gets the property by right of inheritance 
In both cases the interest which vests in bhe widow is for her life. She 
cannot be ousted during her life-time nor can she be compelled to accept 
maintenance in any other form, if she is already in possession of her hus- 
band’s share in lieu of her maintenance ; Ytllawa v. Bhimangada (Z) \ 
Mayne’s [53c] Hindu Law, 7th Edition, paragraphs 395, 396 and 397. 
The law applicable to a Hindu widow entitling her to claim partition under 
the Kevenue Law would bo quite applicable to a oa^e like the present. 
This case approaches very nearly the case reported in I. L. R. 3 All. 400, 
which was a case of a Hindu widow claiming partition under the Kevenue 
Act. The case of Bhoop Singh v. Phool Kower (4) relied on by bhe other 
side, is not to the point, inasmuch as the facts of the ease, as set forth in 
the judgment; do not disclose whether the woman claiming partition in 
that case, was a “recorded oo-sharer.” Moreover the law applicable to par- 
. tition there was materially different from the present law. In Act XIX of 
1863, section 3, the words used were “ recorded proprietor,” and nob “re- 
corded co-sharer.” The latter berms were brought in for bhe first time in 
Act XIX of 1873. A proprietor may bo a oo-sharer but all oo-sharers are 
not proprietors. Besides, a Hindu widow who is in possession of property 
in lieu of maintenance, holds a charge over the property in her possession 
and the charge, will hold good for her life-time ; Mayne’s Hindu Law, 7bh 
Edition, paragraph 460 In this aspect the present oaso is governed by 
the ease of Babibullah v. Musamrnat JSiuihimha (5). 

Babu Sarat Chandar Chaudhri in reply : — • 

The ease of H^ hihullah v Musammat Kushimla was one of a Mu- 
hammadan widow in possession of her husband’s property in lien of her 
dower. Her right was a much higher right than that of a Hindu widow 
in possession of property in lieu of maintenance. Moreover in Aob XIX of 

(1) (lft97) I. L. n. 19 All 324. (IT (18«7) N -W P. H. C. Rep. 868 

(2) (1890) Weekly Notes, 1896. 8i. (5) (1906) 3 A. L. J. 481. 

(8> (1893J 1. L. B. 18 Bom. 452 
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1863, seobion 3, bhe word ‘propriebor’ was used where the word ‘co-sharer* 
now ooours, and, there being no substantial change in the law on that 
point, it may be taken that the word ‘proprietor* was used synonymoualy 
with the word “ co-sbarer.*’ 

Ryves and PiGGOiT, JJ. -.—The facts out of which this appeal arises 

are as follows Mohan Singh was the owner ol some zammdari proper- 
ty. He had three sons, Prem Singh, Gaila and Pema. Prem Singh died 
in the life-time of his father, leaving surviving him a widow, Musammat 
Jas Kunwar (plaintiff respondent). After the death of Mohan Singh, his 
property was recorded in the [631] names of Gaila. Musammat JasKunwar 
and Pema. Subsequently Gaila died and the names of his wid^ and 
sons were recorded in the khewat instead of his own name. On the 
13tb of November. 1911, Musammat Jas Kunwar instituted a suit in the 
Revenue Court for imperfect partition in respect of a one-third share of the 
property which had originally belonged to Mohan Singh, stating m her 
plaint that she was “ the owner, zamindar and co-sharer of 
of one-fourth share in the holdings bearing khewat Nos. 22, 23 and 3d m 
mauza Nehru.” and was in possession thereof. The reason for seeking 
partition, she alleged, was because there were constant disputes between 
the parties owing to bhe property being joint. Pema, defendant ’ 

objected under section 111 of the Revenue Act. on the ground that 
Mu^^ammat Jas Kunwar’s name had been entered m the Revenue papers 

merely for her consolation, and that she was notin 

sharer, but bad been receiving maintenance only, and that was alltnat snc 

was entitled to. . ^ . , 

The first court framed, among others, two issue®, as to the entr> oi 

Musammat Jas Kunwav’s name in fcbe khewat and as to her possessiM. 
That court decided both those issues in the plaintiff’s favour and disallow- 
ed Pema’s objeotion. On appeal the learned Distriot Judge found as 


follows^. ^ ^ygatnmat Jas Kunwar has been in possession of 

her husband’s share, and I find accordingly. As her 

tier father-in-law. it appears that she was allowed her husband s share on 

bet father-in-law’s death, in lieu of maintenance and by way of 

tion and she was recorded at Mohan Singh’s death as a co-sharer. ° 

entitled then to partition of the share recorded in ^iLusod 

that Musammat Jas Kuuwat has not absolute ownership. He dismisseu , 


the appeal. . 

It has been contended before us that, on the facts found. Musammat 
Jas Kunwar is not entitled to partition, because she oauuot be said to oe 
a oo-sbaret, and the mete fact that she is recorded m the khewat as soon, 
does not make her a ccsharer. It is argued that she has not even the 
limited estate of a Hindu widow in possession of her deceased busban 
share As her husband died in bhe life-time of her 
utmost that she was entitled to. [332] was maintenanoe. and the 
of the court below amount to nothing more than this, that the lami y. 
instead of paying her a certain sum annually, put her in possession 

share of the family property in lieu of maintenanoe. ^mnartv. 

No doubt her brothers-in-law. the real co-sharers of the prop y 
might have agreed to give her an absolute title to the share 
have belonged to her husband, if he had been living, or ^ 

but the finding of the lower appellate couit that she has not an absoiu 

ownerships, shows that this was not done. 
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In our opinion this oontientiion is oorreob. Under section 107 of the 
Bevenne Act, a recorded oo>sbarer of a mahal may apply for parbition bo 
bbe Bevenue court. On such application being properly made, the 
Collector is required to issue a proclamation calling on the other recorded 
oO'Sbares in the mahal bo appear and state their objection, if any, bo the 
partition. If objection is made by a recorded co-sharer the court may: 
under section 111, if the objection involves a question of proprietary title 
which has not already been determined by a ojuit of competent jurisdio- 
tioQ, inquire into tbe merits of the objection. This shows that the mere 
fact that tbe applicant for partition is recorded as a co-sharer, and has 
been in possession of his share, does not entitle him to obtain partition. 
If a person, although recorded as a co-sharer and in possessioa, is proved 
not to be in fact a oo-sharer, tbe court cannot make a partition in his 
favour. This view was adopted as long ago as 1857 in the case of Bhoop 
Singh V. Phool Kower (1). There it was held that the proprietary right 
to a share in an undivided estate, which includes and carries with it a 
right to claim and enforce a partition of that share, must be a right of 
absolute and unlimited nature, and does not belong to a Hindu widow who 
has been placed in possession of her deceased husband's share for her 
maintenaDoe. Consequently where the widow is not an absolute pro- 
prie'oor, but simply an assignee of tbe profits for her maintenance, she can- 
not claim partition o! the share so assigned. 

Act No. XIK of 1863 was in force when that case was decided. 
We have examined its provisions and find that they are substantially 
the same as in the present Bevenuo Act ; only there tbe term " pro- 
prietor ” is used instead of “ oo-sharer.” Bub in our opinion, C^33] 
more especially having regard to section 111 of tho present Act, we 
think the two words are synonymous. That decision was con- 
sidered in Jktinna Kuar v. Chain Sukh (2), where it was affirmed, although 
a distinction was drawn between a widow who was not an absolute pro- 
prietor bub simply an assignee of the profits for her maintenance, and a 
childless Hindu widow who had succeeded to her deceased husband's 
share in a mahal. such share having been his separate property, and was 
recorded as a oo-sharer in tbe mahal. 

On behalf of the respondent, we were pressed with the decision in 
Bahtbulla v. Musammat Kushimba {Z). That case, ia our opinion, has 
no application here. There a Muhammadan widow in possession of her 
deceased husband’s property in Ueu of her dower, and who was recorded 
as a oo-sharer, sought partition. An objection was raised by one Habi- 
bulla, who was not himself a recorded oo-sharer, on bbe ground that the 
widow’s possession was analogous to that of a mortgagee, and that there- 
fore under the proviso to section 107 she was not entitled to partition. 
On appeal this Court only decided two points ; and that ease is therefore 
only an authority for what it actually decided. It held (1) that Habibnlla 
nob being a recorded co-»harer, could nob ri«e objectia under section 111, 
and (2) that tbe widow was nob a mortgagee within the meaning of sec- 
tion 107. The very point we have bo decide has come up for determina- 
tion before another Bench of this Court since the arguments before us 
were concluded in Musammat Knilashi Eunwar v. Ba'iri Prasad [S. A. 
No. 34A of 1913, decided on the 17bh of July, 1913, by the learned Chief 


(11 (1867) N. w. P. H. O. R p. 368. (3) (1906) B A. Ii. J. 484. 

(3) (1881) I. li. R. 8 All. 400. 
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Jasbioe and Banerii. J.]. The faofes of thab oase are on all fours with bhe 
case before us and we are forbitied in our opinion by that decision. 

In Bhupal Singh v. Mohan S«ngfc(l)bhis Court, relying on two 
previous decisions of Phopi Ram v. Rukmin Kuar (2) and Imam~ud~din 
V. Surjaitt (3), has hold that a Hindu widow in possession in lieu of main- 
tenance, and recorded as a “ oo-sbarer," was not entitled bo Sue ior pre- 
emption as a co-sharer " in the mahal. 

The reaulb is we allow bhe appoal, and, setting aside bhe decrees of 
the courts below, dismiss bhe plaintiff’s suit with costs in all courts. 

Appeal allowed. 


85 A. 534 (=11 A. h. J. 829=21 1. G. 253). 

[534] APPELLATE CIVIL. 

Before Sir Btnry Richards^ Knight, Chief Justice, and Mrm Justice Piggoti. 
Balwaht Singh and another (Plaintiffs) v, Gayan Singh and 

OTHERS (Defendants),^ 

[Isb August, 1913], 

Mortgage Interest— CousiTuciion of docunient — Mortgage by conditional tale toiih no 

provision /or po 0 t diem inicresi^^ost diem interest not allowed. 

A mortgage exeouted in 18S9 provided for the payment of the sum of 3^ 
with interest at Fs. 1-8 per mensem in one lump sum upon a oertain speoifiM 
dikte four years from the date of the mortgage. It further provided that, if the 
money was not paid upon that date, the property mortgaged should become 
the absolute property of the mortgagee. There wa^ no stipulation of any Kina 
as to the payment of interest after the date fixed. 

//eW that the mortgagee was not entitled to posi diem interest. Mathura 
Dnev. Riija Nariudar Bahadur {i) distinguished. Qudri Koer w Bhubayiestaart 
Coomar Stugh (5) and Afofi Siwph v. hamohari. Singh (6) followed. 

CDist. 24 I. 0. fi74: Ref. 63 I. 0. 693; 76 I. 0. 1053 ; 79 I. 0, 69]. 

The facts of this oase were as follows : — 

Dharam Singb and Sundar Singb, bhe predecessors in title of defen- 
dants, executed a mortgage by conditional sale in favour of Towri Sing , 
the ancestor of the plaintiffs, on the 9bh of March, 1869. The* mortgage 
purported bo have been executed bo pay off a prior mortgage of the 
of January, 1864, in favour of one Pem Singh, The defendants plea e 
payment and absence of legal necessity to make the mortgage, 
the pleas were decided against them. The Subordinate Judge decree 
suit, giving six months' time to bhe defendants to redeem. Inter^ w 
to be calculated up to six months from the date of decree. The Bis ri 
Judge, however, modified the deoree only allowing interest for four yea t 

from the date, of the bond. 

The terms of bhe bond were as below : — • 

“ In order to ray ofl a previous moibgave deed I have borrowed Ka. 
mortgagee and hypotbeo*4ted the share ol whioh lam the 
repay end liquidate tbe loan with interest at 1*8 per mensem in one lump fiu 
four years. If I fail to do this, after tbe expiration of the appointad parioa, 
hypothecated property may be foreolosed and sold outr ight, ^ _ 

• Second Appeal No. 174 o( l9i8 from a decree of E G. AlUn 
Mainpuri. d»ted the 14th of August, 191:^, modifying a decree of Pcatap bing 
tionai Subordinate ludgeof Mainpuri, dated the 20bh of January, 

(1) (1897) I. E. F. 19 All 324. (4) (1896) I. D B 19 All 39. 

(2) Weekly Notes. 1896, p. 84. (6) (3891) I. E.B. 19 Cal 19. 

(3) Weekly Notes, 1896, p. 86. (6) (1897) I. L. R. 24 Oal. 699. 
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The learned Judge held that the intention of the parties was that no 
interest was to be paid after four years from the date of the bond. The 
plaintiffs appealed to the High Court. 

[635] Bahu Sital Prasad Qhose^ for the appellant: — 

The relation of mortgagor and mortgagee subsists so long as the mort- 
gage is not foreclosed, and so long as that relation subsists interest is pay- 
able. The interest is a charge upon the property. In all oases of re- 
demption interest runs up to the date of payment and in oases of foreclo- 
sure up to the date the property is foreclosed, Mathura Das v. Baja 
Natindar Bahadur (l), Qudri Koer v. Bhubaneswari Ooomar Singh [2). 
The case of Bihramjit Tewari v. Durga Dyal Tewari (3) is against me, 
but that does not lay down the correct law. In fact a subsequent 
case, Moti Singh v. Bamohari Singh (4), does not follow that case. Even 
though the courts are not bound to allow the stipulated rate of interest, 
they have inherent power to allow interest under the Interest Act. In 
this case such a power should be exercised. Order XXXIV, rule 2, of the 
Code of Civil Procedure also contemplates that interest should be allowed 
up to the date of redemption. 

The Hon’ble Dr. Sundar Lai (with him The Hon’ble Mr. Abdul 
Baoof]i for the respondents 
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The question is whether interest is payable on this mortgage. The 
question of intention is material. The intention was that the property 
was to be absolutely conveyed if principal and interest was nob paid by 
the ecd of four years. This is no contract for payment of any interest 
after four years, at the end of which period the property was to become 
the property of the mortgagee and the debt wiped off. The oonbract of 
mortgage contemplated that the debt will be extinguished either by pay- 
ment or by transfer of property in lieu thereof, at the end of the term. 
The payment of interest post diem was not contemplated. The mortgage 
in question is the creation of a contract and in the absence of a stipula- 
tion in the mortgage the interest post diem (even if it were payable by way 
of compensation or under the provisions of Act XXXH of 1839 (Interest 
Act), could nob be made a charge upon the property. There is no statu- 
tory provision creating such a charge for any interest payable as compen- 
sation. 


RiOHABDS, C.J. and PlGQOTT, J: — This appeal arises out of a suit 
for foreclosure. The mortgage is a very old one, being dated the 9bh of 
March, 1869. The mortgage provided for the payment [536j of the sum 
of Rs. 300 with interest at 1-8 per cent, per mensem, in one lump sum 
upon a certain specified date, four years from the date of the mortgage. It 
then provided that if the money was not paid on that data the property 
should be the absolute property of the mortgagee. There was no stipu- 
lation of any kind for the payment of interest after the date fixed; and the 
mortgage, as mentioned above, was made before the passing of the Transfer 
of Property Act. Numerous defences- were raised in the courts below. 

The court of first instance gave a decree for foreclosure ascertaining 
the interest at the sum of Rs. 3,178-4-7 together with the Rs, 300 for 
principal, and provided that if payment was nob made on the 20bh day 
of July, 1912. the defendants should be absolutely debarred from all right 
to redeem the mortgaged property. 

(1) (1696) I. L. B. 19^AU. 33. 13) (1893) I. U. R. 91 Oal. 274^ 

(9)i(189l) I. El. B. 19 Oal. 19. (4) (1897) 1. L. R. 24 Oal. 699. 
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The lower appellate oourb modified the deorea oi court below to 
this extent that it ascertained the amount due as being Bs. 300 
together with interest at 1-8 per cent, per mensem lor four years, that u 
to say, Bs. 300 for principal, and Bs. 216 for interest making a total of 
Bs. 516. Six months were allowed for payment, during which period of 
six months interest at the rate of 6 per cent, per annum should run. 

The plaintiffs coma hare in second appeal contending that the decree 
of the court of first instance was correct and that the interest should have 
been allowed at the contractual rate during the whole period up to the 
time fixed for payment. In the course of the argunoent the learned ^^‘1 
behalf of the appellants contended that, even if ha was not allowed t 
contractual rate of interest ha should be allowed some rata of interest 

Tioder bhe provisions oE fehe Inberesb Aob. , ^ . ,■ 

The main proposition of the appellants is that in all cases of “e^tgage 

by conditional sale, interest at the contractual rata runs up to the time 
fixed for payment and that this is the necessary consequence of the rela- 
tionship of mortgagor and mortgagee whether the payment of interest is or 
is not pmvided for by the deed. The question is by no tne^is free from 
difficulty. In the case of audri Koer ^.Bhubaneswar^ 

was held, under [537] oiTCumstances which we cannot dist^^^^ 

present, that post diem interest was not recoverab . piBnoh ruling 

red to and approved by the majority of the Court m the Full Ben^h rffimg 

of Mali Singh v. Bamohari Singh (2). The question of pest 

came before their Lordships of the Privy Council m the 

Das V. Baja Narindar Bahadur (3). In that case (wh'ch was one of a simp e 

mortgage) this High Court bad refused to allow post drem mtores This 

decision was overruled by their Lordships of the Privy . but^e 

perusal of the judgment shows that their lordships ® ^ 

covenant in that dead which provided that the “0‘'>g“6or 

transfer the mortgaged property until the full , ... lordships 

been paid. The stipulations in that deed upon Under 

relied are entirely absent from the mortgage in P interfere with the 
bhese circumshanoes, we see no sufiioienb reason b 

decision of Che oourb below. . , ,a u under bhe 

With regard to the point that interest should bo allowed " 

Interest Act, it seems extremely tnter^t could 

has elapsed since bhe deed was enbered into, whether any , bhe 

be reasonable under hhab Aob, bob in any ®venb we do no ^ j-wg on bbc 
sum which could be awarded under bbab Aob would ^ ^hab 

property. In the present case, the duby of the oourb to asoerbam w 

sum is now charged on bhe property for principal an oourb 

Under bhese circumstances, we think that °osbs. 

below was correct, and we accordingly dismiss bhe ^ the 

The time for paymenb is enlarged so as to run for four mon 
date of this decree. Simple inberosb ab ^ per -go will nob 

oonbinue bo run as decreed by. the oourb below. , ngjgngy. 

issue until bho appellant or respondent has made good disrniissd- 



(1, (1891) I, D. B. 19 Oal. 19. O) (1^96) I. D. B. 19 All, 39 

(2) (1897) I. Ij. B. 94 Oal. 699. 
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y.J MABXNDB^ GOVAIi UUKBRJl v. IrAOHMAN FBAflAD 86 All. 6d9 

30 A. 638 (=2i 1. 0. 915=11 A. L, J. 024.) 

[538] APPEIiLATK CIVID. 

Before Mr^ Justice Tudball and Mr, Justice Muhammad Bafiq. 
Mahendra Gopal Mukebji (Applicant) v, Lachman Prasad and 

ANOTHER (Opposite parties).* 

[19bh May. 1913.] 

Company --Winding up — Shares applied for eubjecl io a condition, and partly paid for— 

Condition not fulfilled— Resolution of company to r efund part-payment — Position 

of applicant as regards winding up proceedings. 

A oompany staited in Meerut in 1901» with objeots of a very general 
nature, proposed in 1906 to ereot a mill at Fyzabad. and aooordingly issued a 
prospeetus and invited thepublioto subscribe the necessary capital. On the faith 
of this prospectus one M. applied for shares, but added to his application a 
condition to the following efieot:<>-**Tbese shares are only subscribed on the 
condition that aby mill is started in the suburbs of Fyzabad." The company, 
however, found that they could not raise the necessary funds to start a mill at 
Fyzabad, and therefore passed a resolution that the money already subscribed 
for that purpose sheuld be refunded. But before this was done the company 
went into liquidation. 

Held that M. was in the oiioumstanoes not a member of the company, but 
a creditor and entitled to get back what he had already paid. 

The facts of this caso were as follows : — ► 

A oompany was started in Meerut in 1904. wbioh was called the 
Gaoga General Mills Company, Limited. Its objeob apparently was to 
carry on business of any and every description. Apparently in 1906 this 
company considered the advisability of starting a branch mill at Fyzabad 
or its suburbs. It acoordingly issued a prospectus and invited the public 
to subscribe the necessary capital. The present applicant put in an 
application in the ordinary form in wbioh the following condition was 
entered : — " These shares are subscribed only on condition that any mill 
is started in the suburbs of Fyzabad.” The application was entertained 
by the Directors and shares were allotted, but no mill was started at 
Fyzabad. Subsequently, on the 27th of September, 1909, a resolution 
was passed by the company that as there was no prospect of starting 
a branch factory at Fyzabad, the conditional sbarC'bolders may be 
paid.” After this the company failed and went into liquidation. The 
present appellant’s name was on the register ^of members, and he was 
called upon to pay the balance due on the shares. The court of 6rst inst- 
ance held that he was a member of the company and therefore must pay 
the balance due from him. The applicant thereupon appealed to the 
High Court. 

[339] Dr. Surendra Nath Sen, for the appellant. 

Mr. Nihal Chand and the Hon'ble Dr. Tej Bahadur Sapru, for the 

respondents. 

Tudbald and Muhammad Bafiq, JJ.: — These four appeals are all 
connected and are governed by this judgment. The facts are very briefly 
as follows: — A company was started in Meerut in 1904, which was called 
the Gangs General Mills Company, Limited. Its object apparently was to 
carry on business of any and every description that can be done under the 
sun. Appa^'ently in 1906 this company considered the advisablity of 
starting a branch mill at Fyzabad or its suburbs. It aooordingly issued a 

^ First Appeal No. 17 of 1913, from an order of li. Johnston. District Judge 
of Meerut, dated the 11th of October, 1912> 
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prospectus aad invited the public to subscribe the necessary capital. The 
present appellant put in an application in the ordinary form in which the 
following condition was entered : — ^'*These shares are subscribed only on 
condition that any mill is started in the suburbs of Fyzabad.” The 
application was entertained by the Directors and shares were allotted, but 
no mill was started at Fyzabad. Subsequently on the 27th of September, 
1909, a resolution was passed by the company that “as there was no pros- 
pect of starting a branch factory at Fyzabad, the conditional share-holders 
may be paid.'* In other words, the company, finding that it could not 
raise sufficient funds bo carry on the business of the company at Fyzabad, 
made up its mind to tako the only course that it could honestly take, i.e., 
to refund the sum it had already taken from the applicant. After this the 
company failed and went into liquidation. The present appellant’s name 
was on the register of members and he was called upon to pay the balance 
due on the shares. The court below has held that he is a member of the 
company and therefore must pay the balance due from him. Hence 
the appeal. A preliminary objection is taken that the notice required by 
section 169 of the Companies Act, has not been given within the time 
prescribed by law, and the time has not been extended. On it being 
pointed out that the learned Judge of this Court before whom the appeal 
was prosGoled extended the time for service of notice, it was urged that it 
was an ex parte order and the piesent case was not a fit one for the grant- 
ing o! such an extension. An affidavit was died by the appellant to the 
effect that he had been misled by the legal advice given to him and hence 
the delay in [540j making the appeal and application. Wa do not deem 
it necessary to go in detail into this question. The oiroumstanoes are 
peculiar, and in our opinion in such oiroumstanoes extension of time 
ought bo be granted and has properly been granted. 

In regard to the merits of the case the decision depends upon the 
question as to whether the condition on which the present appellant applied 
for shares was a condition precedent to his becoming a share-holder in the 
company. We have little hesitation, looking to the facts of the case and 
the subsequent conduct; of the company itself, that it was clearly 
understood by the present appellant and the company that it was a 
condition precedent that a branch mill should be started at Fyzaba4 or 
its suburbs. If it had been otherwise, there would have been no necessity 
for the company bo pass the resolution of the 27bh of September, 1909. It 
appears that the company wished bo raise funds locally and the persons 
living in Fyzabad were willing to subscribe provided that a mill was 
started there. The learned advocate for the respondents admits that i 
the condition is a condition precedent, as stated above, the appellant is 
entitled to succeed. In view of the facts stated above we have no hesita- 
tion in saying that the condition was a condition precedent. The appei* 
lanb is not a member of the company, but apparently is a creditor an 
entitled to gob back what be has already paid. We allow the appeal an 
set aside the order of the court below, tlis name will be removed from 
the list of contributories. The appellant will get his ooBts in both courts. 

Appeal allowed- 
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IIANDHIR SINQH^V. BHAQWAN DAS 


35 All. 841 (=11 A. L. J. 7«=21 I. C. 654.) 

[841] APPELLATE CIVIL. 

Before Sir Henry Biohards, Knight, Chief Justice, and Mr Justice 

Sir Pramada Charan Banerji. 

Eandhir Singh {Plaintiff) v. Bhaqwan Das 

{Defendant).* 

[5bh June, 1913.] 

Act (Local) No- III of 1901 (United Provinces Land Revenue Act), section 111— 
Plaintiff referred to Civil Court— ‘Suit filed within time but subsequently with- 
drawn — iSecoMti suit filed after prescribed period. 

Where a Bevecue Court, aottng under section 111 of the United Provinoea 
Land Revenue Act, 1901, teq.uired a p-^rty to the case before it to institute a 
suit in the Civil Court within three months, and the plaiutif! did so, but for 
some teohaioal reason had to withdraw it with permisaioa to bring a fresh suit, 
which was in fact filed without delay, but after the three months had expired: 
held that the second suit must be oonsidoced to be a continuation of the first 
suit, and it could not, therefore, be held that the plaintil! had not complied 
with the order of the Revenue Court. 


[Pol: 25 I. 0. 183=12 A. L. J. 939; Disc: 23 A. D J. 529;1 

The faobs of this oase, so far as they are material for the purposes 
of this report, were as follows : — 

The plaintiff brought a suit in the Civil Court for a declaration of 
his title to certain immovable property in pursuance of an order of a 
Revenue Court under section 111 of Act No. Ill of 1901. The suit was 
instituted within the three months allowed, but was withdrawn on account 
of a technical defect, with liberty to bring a fresh suit. The present suit, 
which has given rise to this appeal, was accordingly filed, but beyond the 
three months allowed by the Revenue Court. The court below decreed 
the suit in pact. Both parties appealed, tbo plaintiff contending that the 
whole suit should have been decreed, and the defendant that the entire 
suit should have been dismissed. 

Munshi Gulzari Lai, for defendant respondent, contended that the 
suit, not having been filed within three months, was barred by time. He 
relied on Banwari Lai v. Gopi (.1). The mere facta that originally the suit 
was instituted within three months did not help the plaintiff, inasmuch 
as the present suit was nob filed within three months. The permission 
granted by the court to file a fresh suit was subject to the time limitation 
for the filing of the suit. 

Babu Piari Lai Banerji (for Babu Durga Charan Banerji), for the 
plaintiff appellant, urged that the present suit should be [842] deemed 
to be a suit in continuation of the first suit, which was filed within three 
months, and the present suit was filed on the very next day after the 
first suit was withdrawn. 

Munshi Gulzari Lai was heard in reply on other points arising in the 
cross appeal filed by the defendants appellants. 

Richards, G. J. and Banerji, J. — This and the connected appeal 
No. 765 of 1912 arise out of the same suit. The suit was brought by the 
plaintiff for a declaration of his title in respect of a three anna two pie 
odd share in mauza Manjaba Hardaspur. It appears that on the 10th of 

•Second Appeal No. 6C8 of 1912 from a decree of E.E P. Rose, Additional 
Judge of Gorakpur, dated the 22nd ol February, I9l2. modifying a decree of Kesri 
Narain Ohand, Munsif of Basti, dated the 20th of September, 1911. * 

(1) (1907) A A. L. J. 718. 
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June, 1901, BhagwanDas, the respondent in this appeal and the appellant 
in the connected appeal, and five other persons, who were defendants to 
the suit, sold a six anna eight pie share in the village in question to the 
predecessor in title of the plaintiff. At that time, however, mutation 
could only be obtained in respect of a. three anna five pie odd share. In 
the year 1908, Bhagwan Das applied for partition, alleging himself to ba 
entitled to certain shares in the village. The plaintiff contested the 
share claimed by Bhagwan Das. Thereupon the Eevenue Court directed 
the plaintiff in the present suit to institute proceedings in the Civil Cputt, 
within three months, to establieh bis title, A suit was instituted within 
the prescribed period, bub for some technical reason the suit had to be 
withdrawn with leave to bring a fresh suit. The court of first instance 
decreed the plaintiff's claim to the extent of a two anna six pie odd s^re 
against Bhagwan Das and his co-defendant of the first party. The 
defendant, Bhagwan Das, appealed to the lower appellate 
lower appellate court has given a judgement which we feel great dimoulby 
in understanding. In the first place, the learned Judge seems to 
that he was entitled to apportion the liability of Bhagwan Das and his 
co-vendors. We think that this was quite incorrect. All the vendors 
were jointly liable to make good the property which they purported to 
sell out of any property which they had at the time of the sale or 
which they subsequently acquired. If we were to accept the finding o 
the learned Additional Judge that Bhagwan Das acquired an eight pie 
share alter the date of the purchase, it might possibly be a reason tor 
giving the plaintiff a decree to the full extent claimed. However, tne 
plaintiff did not [543] appeal to the court below and does nob appeal to 

this Court on this point. 

A technical objection has been raised by Bhagwan Das in this 
He contends that, although a suit was instituted within 
prescribed by the order of the Eevenue Court under section 111 ot Tin 
Land Eevenue Act, that suit was withdrawn and the present suit ® 
instituted within the three months prescribed. We think that the 
no force in this objection. In the first place, according to the reoora as 
it stood while the case was in the court below, it did not . 

proceedings in the Eevenue Court were in existence. As a matter ot , 
at one time at least they bad been struck off. it is alleged that thes P 
ceedings have been restored. Assuming this ■ to be 

was practically a continuance of the suit which was instituted witnin d • 
In any event, the plaintiff did comply with the order of ““'lu-ae 

terms of the section, because he did institute a suit 
months. We think this technical ground fails. We allow ^ Z 
set aside the decree of the court below and restore the decree ot tno 

OC first instance with costs. 
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Before Mr. Jtistioe Ryves and Mr. Justice Pi^gott. 

SxJNDAR IjAIj and OTHERS {Defendants) v. Brij Lad {Plaintiff) and 

Bhairon Prasad, and others {Defendants)."*^ ^ 

[iGbhJuly, 1913.] 

Joint Hindu fatnily^Mortgage — Mortgage by two brothers of undivided shares, each 
asaentingUo the other's mortgage — PartitioH'-^Entira mortgaged property falling to 
the share of one brother ^Effect of partition on rights of mortgagee. 

Two brothers oonstitatiQg a joiat Hiada family joiaUy mortgaged in 1879 a 
ten biswa share in village Ohauwar. In 1831, in aabatitution for this mortgage, 
eaoh brother mortgaged to the same mortgagee a five biewa undivided share in 
Cbauwar, and eaoh brother also signed the mortgage executed by the other. In 
1888 the family property was plrtitioned and the whole ten biswas of Ohauwar 
fell to the share of one brother. 


AFFBDIiATfl 

OlVlEi. 


35 A. 548=21 
1. O. 734=11 
A L. J. 016. 


Held on suit by the son of the mortgagee for sale that the plaintiff was 
entitled to bring to sale a five biswa share in Ohauwar under the mortgage 
executed by the brother who had lost possession of the village and not merely 
[5443 to have recourse against such portion of the family property as he had 
taken in exchange therefor. Byjnaih LalX v. Ramoodeen Ohowdry (1) dis- 
tinguished. 

Tee facts of this case were as follows : — 

Bbaglrath and Baldeo, two brothers, foreaed a joint Hindu family, and 
owned, amongst other zamindari property, a ten biswa share immauza 
Chauwar. They jointly executed a mortgage in favour of the plaintiff's 
father, on the 8th of November, 1879, of this ten biswa share in Ohauwar. 
On the I6tb of November, 1881, the two brothers executed two separate 
mortgages, in favour of the same mortgagee, in each of which eaoh brother 
hypothecated a five biswa share in Chauwar for half the amount then dne 
under the original mortgage deed o( 1879. These two mortgage bonds 
were signed by both brothers. On the 16th of October, 1888, the joint 
family property was partitioned privately and the whole ton biswa share in 
Ohauwar was allotted to Baldeo’s share, and it became his separate pro- 
perty. Baldoo's mortgage was subsequently discharged, under circumstances 
related later on. The plaintiff, who was the son of the original mortgagee, 
sued to recover Rs. 4,326-4-0 on foot of the mortgage executed by Bhagirath 
on the 16th of November, 1881, and prayed that, in default of payment, 
the mortgaged property, namely, a five biswa share of Chauwar, be put up 
for sale, or if the court considered that on aooounb of the partition of the 
16th of October, 1888, the plaintiff was not entitled to have the mortgaged 
property in Cbauwar sold, then the other property allotted to Bhagirath in 
lieu of his share in Chauwar might be sold by auction. The representatives 
of the original mortgagors, who, however, had no longer any interest in 
the property, and their various transferees were made defendants. Both 
the lower courts deoroecl the suit, and directed that in default of payment 
of the mortgage money, a five biswa share in Chauwar bo sold. The 
present appeal was preferred by some of the defendants to the suit, who 
were in possession of the property both as purchasers of a portion thereof 
and as mortgagees under a possessory mortgage of the whole ten biswas 
executed by Baldeo after the partition of the family property. 

• Second Appeal No. 1340 of 1912 from a decree of H. Nelson Wright, District 
Judge of Bareilly, dated the 3lBt of July, 1912, confirming a decree of Baijaath Das, 
officiating Subordinate Judge of Bareilly, dated the 8th of May, 1911. 

(1) (1874) L. B. 1 I. A. 106. 
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Mr. M. Zi. Agarwala, Dr. Satish Chandra Banerji and Munshi Gohind 
Prasad, for the appellants. 

[ 543 ] Mr. B. E, O'Conor, The Hon’ble Dr. Sundar Lai, The Hon’ble 
Dr. Tej Bahadur Sapru and Bahu Lalit Mohan Banerji, for the respondents, 
Ryves, j. — T his appeal arises out of the following facts Bhagirath 
and Baldeo, two brothers, formed a joint Hindu family, and owne3, 
amongst other zamindari property, a ten biswa share in mauza Chau war. 
They jointly executed a mortgage in favour of the plaintiff s father, on the 
8th of November, 1879, of this ten biswa share in Ohauwar. 

On the 16th of November, 1881, the two brothers executed two 
separate mortgages, in favour of the same mortgagee, in each of which each 
brother hypothecated a five biswa share in Ohauwar for halt the amount 
then due under the original mortgage deed of 1879. These two mortgage 

bonds were signed by both brothers. • 

On bbe 16 of October. 1888, the joint family property was partitioned 
privately and the whole ten biswa share in Ohauwar was allotted to 
Baldeo’s share and it became his separate property. Baldeo's mortgage 
was subsquently discharged, under circumstances related later on. 

The plaintiffs, who is the son of the original mortgagee, has now sued 
to recover Bs. 4,326-4-0 on foot of the mortgage executed by Bhagirath 
on the 16th of November, 1881, and prayed that, in default of payment, 
the mortgaged property, namely, a five biswa share of Ohauwar 
sale, or if the court considered that on account of the partition of the loth 
of October, 1888, the plaintiff was not entitled to have the mortgaged 
property in Ohauwar sold, then the other property allotted to Bhagirath 
in lieu of his share in Ohauwar might be sold by auction. The representa- 
tives of the original mortgagors, who, however, have no longer any inte- 
rest in the property, and their various transferees were made defendants. 

Both the lower courts decreed the suit, and directed thet in default ot 
payment of the mortgage money, a five biswa share in Cbauwar be sold. 
The present appellants are in possession of this property. They acquired 

their title under the following oiroumstanoes 

On the 11th November. 1892, they took a pro ssessory mortgage tmm 

Baldeo of his ten biswa share in Cbauwar of which he 

the sole owner. I may observe that the mortgage deed, which is on tu 

record, show's that although Baldeo’s own mortgage was mentioned, 

sum of money with which it was disohargod, was left in the ^ 

mortgagee, it was not stated in the deed that there were no 

branoes on the property. On the contrary there 

deed, that if any other inoumbranoes should be found to exist, 

Baldeo would be responsible for their discharge. 

Later on a four biswa share of this property was pub up tor s 

execution of a decree held by one Lalfca Prasad, 

Dhanpat Rai and another person, who in turn, on the 6th of bepbem . 

1893, sold it to the present appellants. . 

The appellants’ main contention throughout has been tha^ 

gaged property having gone on partition to Baldeo’s ^ in 

which had been received by Bhagirath in exchange for bi 
Ohauwar should be made liable for this mortgage. T.nll 

Great stress has been laid in argument on the case of , 

V. Bamoodeen Chowdry (1). It seems to me that the exoep i u 
applied in that case is only applicable in similar oiroumstanoes. 


(1) (1874) Ij. B. 1 I. A, 106. 
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Id bbab oasd one of several joinb owners morbgaged for his own per* 
sonal benefib, wibboub bbe knowledge or oonsenb of his oo-sbarers, his 
undivided rigbbs in oerb ^in properbies, alleging bbab bbey were his own, 
when as a matber of faofa bbey were porblons of a joinb esbabe. A partibion 
had already been oommenoed, and on ibs oomplebion, bbe esbabe was 
splifa up and the morbgagor received in his separate share some only of the 
properbies morbgaged and other property wbioh had nob been included in 
the deed. Tbe mortgage was by way of conditional sale, and bhe mort- 
gagee sued bo get possession of bbe property which was allotted bo the 
morbgagor on partition, and ib was held bbab he could do so. 

The Tjordships say : — " Ib is clear that bhe mortgagor bad power bo 
pledge his own undivided share in bhese village?, bub ib is also clear 
bbab be could nob, by so doing, affeob bbe inberesb of tbe obher sharers in 
them, and bbab persons whe book bhe security, book ib subject to bhe right 
of those sharers bo enforce a [517] partition and thereby bo convert whftb 
was an undivided share of bhe whole into a dedned portion held in severalty.*’ 

Their Lordships go on to say : — “ In the present case there is not a 
suggestion of fraud, nor is there any ground bo suppose bhab bhe partition 
was obher than fair and equal. Tbe mortgagee is content to accept what 
has been allotted in suhsbibubion of bhe undivided interest (of the mort- 
gagor) as bhe fair equivalent of ib. Their Lordships are of opinion, nob 
only bhab he has a right to do so, bub that this, in the oiroumsbanoes of 
bhe case, was bis sole right, and bhab be could r.ob successfully have 
sought bo charge any obher parcel of bhe esbabe in bhe hands of any of bhe 
former oo-sharers.** 

That rule is, I think, applicable mainly to probeob oo-sbarers from 
being saddled wibh bhe liability of a mortgage created by another co-sharer, 
without their knowledge and for which bbey have received no benefit, on 
an undivided portion of bhe joinb estate, which on partition falls bo their 
separate possession. And in such a case bhe mortgagee “ who has no . 
privity with the other co-sharer?, would have no recourse against the 
lands allotted to snob oo-sbarers ; bub must pursue his remedy against the 
lands allotted to bhe mortgagor . . . He would bake bhe subjeob of bhe 

pledge in bhe new form which it had assumed.” 

Now what are the facts in this case ? 

Tbe mortgage was dealing with all tbe co-sharers. The two mort- 
gages of 1881. one of which is now in suit, were made with the knowledge 
and consent of b->tb oo-sharers, and were in substitution of tbe prior joint 

% 

mortgage of 1879. 

Could Baldeo himself, after partition, have claimed bhe benefit of the 
rule in Byjnath’s case ? I think nob. He knew that his brother was 
mortgaging his undivided five biswa share in Chauwar. and when, at bhe 
time of the partition, he accepted ben biswas in Chauwar in exchange for 
something el^e. he knew perfectly well how ib was incumbered. 

If he could nob, I do nob think his represenfcabives in interest can. In 
paragraph 7 of their written statement, the appellants do nob state that 
when they took the ten biswas in Chauwar in mortgage from Baldeo, they 
believed there were no obher mortgages on it other than Baldeo's, which 
was discharged. Similarly, [948] when they bought bhe four biswa share 
in 1893, they do nob oven allege that they believed ib was unincumbered. 
If they had taken bhe trouble to examine the registration records, which, 
as prudent men they should have done, they would have discovered that 
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hhe mortiga^e of Bhagiratih 6X6out]dd in 1881 wa*? sbill outsbanding. I 
would dismiss the appeal with costs. 

PiGGOTT J. — I concur geusraily. The rule laid down in Byjnath’s 
case obviously can have no application bo transaot.ons entered into with 
the general body of co-parceners. In the present case I look on the 
transaction ot the l5th of November, l88l, as little more than a novation 
of the older contract of 1879, and seeing that each of the brothers signed 
the other’s mortgage deed as a witness, it is obvious that the mortgagee 
was dealing with the two of them and had the consent of both to the 
transaction then entered into, under the circumstances, the rights of the 
mortgagee and the liability of the mortgaged property could not, in my 
opinion, be affected by the subsequent partition. 

By the Court; — The appeal is dismissed with costs. 

Appeal dismissed. 


39 A. 848 (=11 A. h- 3, 849=21 I. C. 49). 

APPEIiliATB CIVIL. 

Before Sir Henry Bichardst Knioht, Chief Justice^ and Mr. Justice Sir 

P/atnada Charan Banerji. 

KaiXjASHI Kunwar [Defendant) v. Badri Prasad (Plaintiffs),^ 

[17th July, 1913.] 

Act {Local) No. Ill nf l^Ol Provinces Land Revemie sections 107, 111 

and m^Partitinn -Joint flindu f ^mtlv^Uindn widow-^Clatm for F'*«*<*^ 
widow in possession in lien of mainicyxance merely, though recorded, solatii o ♦ 
afi a cc-8?iarcr. 

Held that the widow of a member of a joint Hindu family who i® i^ 
sion of a portion of the family property under a f imily * * . 

maiotenanoo merely, is not a co-sharer and cannot in ‘ 

enforoo a claim for partition of the share of which ahe ia ao in ‘ 

though her name may bo recorded, solatii ce«sa aa a oo-abater. d P 9 
V. I'hool Koioer (1) and v. Chain SuJih (2) refereed to. 

[Ref. 6fl I. C, 187: GS I. C. 939-20 A. L. J. 760-3 

The facts of this ca'^e are fully set forth in ^1^ 

Bri( fly stated, they wore these : — The appellant wae a Hm u 
in a joint family and had a right to maintenance. Under L 
promise effected with the members ot the family, she ^:^s ' 

possession, for life, of a certain share of the property, the pro ® ' 
which were to be taken by her in lieu of maintenance, fnr 

recorded in the revenue papers in respect of that share. . 

partition of the share. Her claim was allowed by the Assistan o i 

but. on appeal, was disallowed by the Distriob Judge. Hence b is app 
MnD=:hi Parmeshwar Dai/al, for the appellant : , 

A Hindu wi low who is in possession of specific property for a 

in I'ou of maintenance, who^e name is recorded as that of ^ cO'S are 
who is in sole enjoyment of the profits, realizing them by bnngi^ ^the 
and obtaining decrees when necessary, is a person who comes wi 
terra " recorded co-sharor ” as used in section 107 of the Land Be 
Act, and is entitled to obtain partition under that Ac t. A parti ton 

• Second Appeal No. ‘Ml of 1^13 from a decroo of Austin Kondall. ^Nath 

of Cftwnpore, dated the bth of Dcoembor, I0l2, reversing a iQi9 

Tiindan. Aaflistant Collector, First CIpas of Oawnpore, dated the 8th ol may, 

(1) (18G7) N. W. r. H. O. Rep., p. 363. (2» (1381) I. L- 3 All 400. 
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the Hindu Law is very different from a parbibion under the Land Revenue 
Aob. Under the former, no doubb, she musb fully prove her bible, bub 
under the laboer it is enough if she is a “recorded co sharer.” The berm 
used in section 107 of bho Lund Revenue Aob is “co-sharer" and nob “pro- 
priotoi;" and the inference is that it was intended bo give a right of parbi- 
bion bo persons in possession who exorcised ^.some rights of ownership and 
who were co-sharers in bho liability bo pay bho revenue assessed on the 
mahal, although their status might fall short of'absoiube proprietorship. 
By a family arrangement the appellant was pub in possession of the share 
in lieu of maintenance ; she cannot be ousted during her life ; her main*- 
tenauce forms a obargo upon that share, and the case comes within the 
ruhng m Habib uilah v. Musammat Kushimha (1). 

[Munshi Isioar 6'aran, for the respondent, mentioned the oases of 
Bhoop Singh v. Phool Kower (2) and Jhunna Kuar v. Chain Sukh C3).] 

The first of these oases was decided under Aob XIX of 1863, in which 
the words used were “recorded proprietor." Secondly, the respondent’s 
objection was bime-barred, as it was filed after the date fixed by the procla- 
mation. No fresh proclamation was [550j issued after the appellant’s 
application was filed ; all objections bad to bo filed within the date fixed by 
the first and only proclamation. 

Munshi Iswar Sara7i (for the Hon’ble Dr. Tej Bahadur Sapru with 
him Mr. 6'. N- Mushrav.) for bho respondent, was not called upon, 

Ricuabds. C. 3., and Banerji, 3. — An application for partition was 
made to the RwVenue Court by Lalta Prasad and others. A proclamation 
was issued as required by section 110 of the Land Revenue Act, and on 
the date fixed in the proclamation the appoUaut, Husammat Kailashi 
Kunwar, made an application praying that a four annas share, of which she 
was in possession and in respect of whioh her name was recorded, should 
bo formed into a separate mubal. This application was opposed by the 
respondent, Badri Prasad, who contended tliab Musammat Kailashi Kun- 
war was nob a co-sbuier entitled to partition, but was merely in possession 
in lieu of maiutooBuoo. The court of first iosbance (the Assistant Collec- 
tor) determined th.; quortion of Kaiiushi Kunwai’s right to obtain partition 
and decided in her favour. On appeal from its decision, the learned 
Dii^tnob Judge found that Kailasbi Kunwar’s possession was nob as a oo- 
sharer, that i-, as a Hindu widow who bad succeeded bo the separate estate 
of her husband, but that under a compromise she had been pub in posses- 
sion in lieu of her maintenance by her husband's brother, and in view of 
this finding the learned Judge held that Kailashi Kunwar was not entitled 
to olaim partition. 

In our opinion this view of the learned Judge is correct. Kailashi 
Kunwar, although rccoidtd as a co-sbarer, could not claim partition unless 
it could bo proved that she was m fact a oo-sharor. This is manifest, as 
the learned Judge points out. from the provisions of section 111 and 112 of 
the Act. As wo have stated above the learned Judge has found that 
Kailashi Kunwar was in possession, nob as a co-sharer but in lieu of her 
maintenance. This being so, she was not a oo-sharer and was not 
bbereforo entitled to claim partition. This was bold in Bhoop Singh v. 
Phool Kower (2) and the tame view was affirmed in Jkiinna Kuar v. Cnatn 
Stngh (b). 

(1> (ll)Ofu a A. Ij. J 4S1. (3^ (1881)1 li. K. a All. 400 

(2) 11807) N. W. P. H. O. Rep. 368. 
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[631] It is next oontjended thab bhe respondenb’s objaobion was time- 
barred. This oonfaeabion is also inoorreob. The appUoation of Kailashi 
K.anwar was under clause (2) of section 110, and, as it was hied on the 
date fixed in the proolaoaafeion and not) before bhe date fixed, it must be 
deemed bo be a first application for partition, and as apparently no fresh 
proclamation was issued bhe respondent could come in with his objeobions 
and the court was entitled to adjudicate upon it. On this point we may 

refer to bhe case of Khasay v. Jugla Cl). 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 

[See also the case of Pewia v. Jos Kunioar, supra p. 528. — Ed.] 


85 A. 551 (=11 A. L. J« 886=21 1. 0. 91). 

APPELEATB CIVIL. 

Before Sir H.enry BicHardst Slnightt Chief Justicoi and Mr. Justi'ie 

TudbalL 


Wahid Ali Kkan {Difendant) v. Tori Ram and another 

{Plaintiffs).^ 

[28bh July, 1913.] 

Bindulato Hindu widow — Investments by widow from income of husband's estate-^ 

Wiwther or not such inuestments biicjme accretions to the /iMstandt’s estate. 

Wbeta immovablo property is pucoliased by a Hindi', widow in poasesaion aa 
8Uoh oi the estate of her late husband out of the inooma of that eatate, saou 
property does not neoesaacily become an accretion to the husband a eata^ 
The widow has lull power to dispose of it during her life-time, and it la only 
when aho manifeata during her life-time a clear intention to treat it as 
accretion to hot husbaud’a estate, or allows it at her death to remam undia- 
poaed of, that auoh property will booomo part of that eatate. 

CRef : 53 I. 0. 905=S7 M. L. J. 627; 64 I. C. 631.] 

The facts of this case wore, briefly, as follows : a i i. u* 

One Than Chaud died leaving two widows, who succeeded bo nis 
estate. The survivor of thorn, Musammab Laohmau Kunwar, acquiroU 
by purchase in 1874, many years after Than Chand’s death, the 
in dispute in this appeal, consisting of a share in a village in which man 

Chand had never owned any share. Thereafter the 

gaged by her; and in 1888 she made a gift of ib to her brother. Chhidammi 

Lai. The property passed from Chhidammi Lai’s heirs bo the 
through a series of transactions. Musammat Laohman 
[352] 1905. The reversioners brought a suit for recovery ot the pro- 
perty. alleging that ib bad been acquired out of the savings of the income 
of Than Chand’s estate and that it formed part of bhe oorpus of bhab escan . 
The Subordinate Judge decreed the claim. The defendants appealed 

Dr. Satish Chandra Banerji (with him Mr. Ibn Ahmad), mr cne 

appellant ^ 

The lower court is wrong in presuming that the property was ' 

ed out of the income of bhe husband’s estate and that it formed parv 

that estate. There is no presumption of law that property 

Hindu widow forms part of her huaband’s e state. The question from 

• Firab Appeal No. 966 of 1911 from a decree of Gokul .Praflad, .Subordinate Judge 
of Shahjahanpuc, dated the lOth of May, 1911. 

U) (1906) I. B. 28 All. 489. 
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wbat souroe tho purchase money came is one of fact; and it was for the ^ 9^3 
plaintiffs to start their case with evidence sufhciont to shift the onus of JuiiT 38. 
proof; Dakhina Kali Dati v. Jagadiahwar Bhuttacharjee (1); Diwan Ran » — 

Btjai Bahadur Singh v Indarpal Singh (2). The plaintiffs advanced no 

evidence to prove that the purchase money came out of the savings of the 

income of Than Cband's estate. On the other hand, the appellant gave 85A. SSIcbII 
evidence to show that the money was advanced by Ghhidamml Liai. A. L.J.886 
Secondly, assuming that the property was purchased with the savings of 
the income, it is abundantly clear that the widow never intended that this 
property should form part of her husband’s estate. She appropriated the 
property to herself, dealt with it by mortgaging it, and tinally disposed of 
it by gift. Under such oiroumstances the property must be deemed to be 
her stridha7it and she was fully oompetent to dispose of it ; Trevelyan: 

Hindu Law, page 458. The question is one of intention to be judged by 
the widow’s conduct and mode of dealing with the property; Bhagabati 
Koer V. Sahodra Koor (3). 

Pandit Bamakant Malaviyat (lor The Hon’ble Munshi Qokul Prasad; 
with him Babu Qirdhari Lai Agarwala), for the respondent : — 


The leading case on the subject is that of Isri DuU Koer v. 
SanabaUi Koerain (4). The circumstances of the present case are 
very similar to those of that case. Here, too, the widow has made 
a gift and other tiansfers to her relatives, not only of the property 
[553] in dispute, but also of other property which formed part of her hus- 
band’s estate. She was attempting to change tho succession, irrespective 
of whether the property was acquired by her or formed part of the original 
estate, and to t^ive them inheritance to her own relatives. She was dealing 
alike with the property in dispute and property forming part of the 
original estate. Under such oiroumstances little value is to be attached 
to the fact of her alienation of the property in dispute as furnishing evi- 
dence of her intention to keep this property separate and apart from the 
corpus of her busbaod’s estate. So, in the absence of satisfactory proof of 
such intention, the general rule must hold, namely, that property acquired 
with the accumulations of tho income of her husband's estate would not 
constitute her stridhaji but would form part of the corpus of that estate; 
Guru Das Bauerji : Hindu Law oj Marriage and Stridhant second edition, 
page 309 ; Mayne : Hindu Law, seventh edition, page 84d. 

Dr. Saiish Chandra Barierji was not heard in reply. 


Richards, C. J., and Tudbald, J. — This appeal arises out of a suit 
for possession of immovable property. In the present appeal we are only 
ooDceinod with a five biswa eharo in mauza Keiwali AbdullahgaDj. Tho 
claim is made by rovoreioners, who claimed that the shares in this village 
formed portion of the estate of Than Cband. Than Chand died very 
many years ago, leaving him surviving two widows, Musammab Dhan 
Kunwar and Musammut Laobman Kunwar. Musammab Lachman Kun- 
war survived Musammab Dban Kunwar. Musammab Lachman Kunwar 
died on the 18th of March, 1905, and the present suit was instituted on 
the 6bh of August, 1908. 

The title to tho property now iu dispute is shortly as follows : —It 
originally belonged to a man called Dullt ; and bore we may mention that 
it is not contended that Than Cband ever owned this property or indeed 

(B) (1911) 16^0. W. N. 8 M . 

U) il88d) I. L. B. 10 Oal 8Q4. 


(l) (1897) 2 C. W. N. 197. 

(3) (1899) I. li. B. 36 Cal. 871. 
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any share in this village. One Sheikh Muhammad Sharf-ul-din had a 
decree against! Dulli, and the property v?as pub up for sale in exeoufjion of 
this decree. It was purchased by one Baldeo, otherwise Badlu, a Brah- 
man. He was nob the actual purchaser, but he acquired the rights of the 
purchaser, through pre-emption. Baldeo, otherwise Badlu, having thus 
become pos^essed of the property, sold it to Mu'='ammat Laohman Kunwar 
in the Lb54] year 1874, many years after her husband’s death. Musaownat 
Laohmau Kunwar mortgaged the property ; the exact date is nob shown. 
She then on the 27bh of November 1883, made a deed of gift in 
favour of Chbidammi Lai, her brother, who entered into possession. After 
the death of Cbhidammi La), his sons, Sham Lai, Hoti Bam and others, 
sold three biswas out of the five biswas to the appellant. A suit was 
then brought upon foot of the mortgage which Musammat Lachman 
Kunwar had made, but the appellant redeemed the mortgage before allow- 
ing the property to bo put up to sale. He then brought a suit claiming to 
have the remaining portion of the property sold, basing his claim on the 
fact that he had redeemed the property and paid*bhe whole of the mortgage 
debt. The remaining portion of the property was sold and purchased by 
the appellant. The title of the appellant to the propertiy is thus abundant- 
ly clear, unless it can be shown that the purchase by Musammat Lach- 
man Kunwar in 1874 was a purchase made for he benefit of her husband s 
estate, and that she intended that the property should form portion of bis 
estate. Some evidence was given on behalf of the appellant tosbow that the 
purchase money which Mu'-ammat Lachman Kunwar gave for the property 
was actually lent tD her by Cbhidammi. No evidence was given by the 
other side to show where the money came from. The learned Subordinate 
Judge disbelieved the evidence that Chbidammi Lai had advanced the 
puroha; e money, and he says at page 17 of the judgment : — Musammab 
Laohiiian was tbtn in possession of her husband’s property and therefore 
the presumption is that she acquired this property with the income arising 
out of her husband’s estate. It is laid down in Siromoni’s Hindu Lam 
page 372, 2ucl edition : — “Where a widow is in possession of her husband s 
estate tl.e burden of proving any property to be her own separate proper y 
rests on the party calling it as such.’ According to that principle it was tor 
the defendants to prove that the share in question was Lachman ’s separate 
property and her stridhaii, but 1 think that he has failed to do s<x 
i do not believe Dulli and Bhupal’s statements that Lachman took 
the money for this purchase from Chbidammi. I find that Lao 
purchased this property out of the income of her husband s 
and that sho had only a life intero-b in it and that she had no rig 
[555] whatever to alienate it. The alienations made by her and her 
transferees heirs are not binding on the plaintiffs.’ Even if -we 
that the property was purchased out of the savings of the income of lhan 
Chand’s e>tate, the widow was entitled to deal with those savings as s 
thought 6t. Now if it could be shown that at the time of the purchase 
was her intention that the property should become an accretion o c 
husband's estate, she might nob afterwards perhaps have been able 
take it away fiotn the husband's o?tato and ohai-ge the devolution o 
title thereto. In the present case, however, we find that not ® .? 

alter the acquisition of the proiierty she mortgaged it, thus dealing wi 
as her own property. We have already mentioned that her husban 
never owned the property or any shares in this village. Subsequen y* 
the year 1E88, she made a deed of gift. Wa do not think, 
oiroumsbanoes* that we ought to hold that it was the intention of Muss 
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mab Laohman Ktinwar bo buy this property as ao aooretion to her 
husband’s estate. It seems to us that the matter is well put in Mr. 
Trevelyan’s work on Hindu Liaw at page 468 : Should she invest the 

inoome in suoh a way as to indicate her intention that it was nob to 
form part of her husband’s estate, bub to remain at her disposal, whether 
suoh Investment be of a temporary or permanenb nature, she can deal 
with it, at any rate, during her life-time Should she not dispose of pro- 
perty during her life-time, it does not pass bo her heir, bub is treated as a 
portion of her husband’s estate.” Under these oiroumsbanoes, we think 

that the appeal ou.’ht to be allowed. 

W^e accordingly allow the appeal, sot aside the decree of the court 
below and as against the present appellant, dismiss the plaintiff’s claim 
with costs in all courts. 

Appeal allowed* 

89 A. 8B6 (=11 A L. J. 875=21 I. 0. 614.) 

- [856] APPELLATE CIVIL. 

Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Piggott. 

Makhan Das {Vefeniant) v. Mannd LaIj and anothek {Pla%ntiffs) 

AND KaI/LU Das {Defendant).* 

[29bh July. 1913]. 

Civil Procedure Code (1903,) order V, rule 15— S«»imo.is— guciD'on of sufficiency of 
service f\f summons. 

The summons in a suit wag served on the paternal ui.ole o! the defendant, 
who was i\ member of the same joint family and lived in the same house with 

the defendant. 

field that suoh service was insufBoient in the absenoo of evidence that the 
defendant himself ooulJ not be found. 

[Dist : 65 I. C. 44 3 

The facts of the case wore as follows : — 

A suit was instituted against Kalka and his nephow, Makhan. The 
summons ^as served on Kalka personally. The summons issued to Makhan 
was also handed over to Kalka, who wrote on the back of the summons, 
” Signature of Tslakhan by the pen of Kalka.” Neither of the defendants 
appeared to defend the suit, and it was decreed ex parte. Thereafter 
Makhan applied to have the ex parte decree set aside. lie stated that the 
the summons bad not been served on him; that he had n > knowledge of the 
suit and that his undo Kalka was a man not in his senses. It appeared that 
Kalka and Makhan wore members of a joint Hindu family. It did not ap- 
pear that Kalka had ever bean au'horized by Makhan to accept service of 
summons for him. It was neither provel nor alleged that at the time when 
the summons was handed over to Kalka Makhan could not bo found, or 
that any atbecnpt was m^de to hnd him and servo the summons on him 
personally. The lower court, in disposing of Makhan s application, held 
that he had failed to prove that Kalka was not in his senses, or that he 
had not been informed of the institution of the suit, and dismissed his 
application. The defendant appealed to the High Court. 

Mr. Muhamrnad Uhaq Khan, for the appOilant : — 

Under order IK, rule 13, it was sufHoionb for the applicant to show 
that tho ‘ ammo^s was not duly se rved. He need nob prove anything 

• First Appeal No. If'O of 1913 from au order of Murari Ukl, Subordinate Judge 
of Cawnpore, dated tho I9th of April, 1918. 
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more. Admifcbedly, the summons was nob served on him personally ; 
the question is whether under the oiroumstanoas of the ease the service 
was proper and suffioient. It is submibbed that it was nob, for the con- 
dibiona laid down for service in the mode [557] prescribed by order Y, 
rule 15, were not proved to have existed. Substituted service had not 

been ordered or applied for. _ „ , « j i- i\ 

Pandit Vishnu Bam Mehta (with him The Hon ble Dr. Sundar ualh 

for the respondents: — a • 

Makban and Kalka were members of the same family and lived joint- 
ly. The presumption arises that Makban must have had actual notice of 
the institution of the suit from his uncle who accepted service of the sum- 
mons of Makban. Under the oiroumstanoes it was for Makban to show 
that he had, as a matter of fact, no knowledge of the suit. Service on the 
head of a joint family is prima faeie suffioient. 

Mr. Muhammad Ishaq Khan was not heard in reply. 

BICHARDS, 0. Jo and PlQGOTT, J.— This appeal arises out of an order 
of the court below refusing to set aside an ex parte decree. 
in the court below swore that he had never been served sum- 

mons, There was no affidavit contradicting this statement. The learned 
Judea says “ the summons was delivered to the own paternal uncle ot 
the applicant. Now the applicant pleads that the paternal uncle is not in 
his censes, bub be gives no proof of i6, nor does he give any proof ‘o 
that he was not informed of the institution of the suit,” The serv.ee of 
the summons in suits is a very important part of the 
Code itself provides that as far as possible service must 
Order V, rule 15. provides that where in any suit “““ 

not bo found and has no agent empowered to accept service of 
mons on his behalf, service may be made on any adult male 
the family of the defendant who is residing with him. If it had been 

shewn to the complete satisfaobion of the court that the P’^®®®“* 

could not bo found and that service for that reason had beeu inada upon 

his paternal unole. who lived with him, the oourt would have ^®®“ ^ 

tied to have hold the service sufficient. But there appears “® 

whatever that there was any diffioulty in finding the aPP®''® • 

pears to have beoa considered that it was quite sufficient 

mons to his paternal unole. This view of the law is n°t correct. We 

must allow the appeal, set aside the order of the court . 

application to sot aside the decree and [588] remand the with d.r o 
tions te readmit the case upon its file of pending oases and proceed to dis 

po?o of it according to law. 

Appeal decreed and cause remanded. 
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85 i. 5£8 (—21 I. G. 878=-ll A. L. J. 854). 

APPELLATE CIVIL 

Before Sir Henry Richarde, Knight, Chief Justice, and Mr, Justice Piggott. 

Balgobind akd another {Plaintiffs), V. Bhaggu Mae {Defendant),"^ 

[3lsb July. 1913.] 

Act No. 1 of 1P72 {Indinn Evidence Acti, Sfction 92, proviso 1 — Evidence— Proof of 
failure of constaeraiion—PToviissoty note given partly on account of a gambling 
debt. 

The defendant, wbo had been gambling with the plaintiffs and had lost, gave 
the plaintiffs two promissory notes partly for bis gambling losses and partly on 
other aoooaots. bat it could not be asoertamed what proportion of the total 
sum seoured was represented by the gambling debts. 

Held, oa Auit to recover on these notes, that it was open to the defendants to 
prove that the oonsideration was in pirt at least money lost in gambling; and 
that the court below was justified, on its finding that the part of the oonsidera* 
tion represented by gambling debts could not Le separated from the reel, in dis- 
missing the whole euib. Jvggprntiwh Sew bvx v. Pam Duyal (1) distinguished. 

This facts of this case were as follows ; — 

The dofeDtlanb bad been gambling with the plaintiffs at their house 
during the Dewnli and had lost. Partly on account of these losses 
the defendant executed two promissory notes in the plainbitls* favour. 
When, however, the plaintiffs stied on these notes the defendant pleaded 
want of consideration, also that the consideration was void, because it 
represented gambling losses. The court of first instance decreed the 
plaintiffs’ claim ; but on appeal the lower appellate court, after referring 
an issue, dismissed the suit in toto. The plaintiffs thereupon appealed to 
the High Court. 

Dr. Satish Chandra Bamrji and Dr. Surendra Nath Sen, for the 

appellants. 

The TTon’ble Dr. Tej Bahadur Sapru, for the resrondent. 

RichaBPS, C J. and PiGGOTX, J.— This appeal arises out of a suit 
on foot of two promissory notes. Tbe defendant pleaded want of con- 
sideration, and also that the consideration was void because it rep- 
resented gambling losses. The court of first instance decreed the plain- 
tiffs’ suit. The lo ver appellate court, after referring an [559] issue, dis- 
missed the plaint'ffs* ola m. We think that we must accept the facts 
of the ca<50 as found by the court below which are as follows:— 

The plaint ff^, the defendant and others were gambling at the bouse 
of the plaintiffs, during th.^ D wali. Tbe defendant incurred losses, partly 
to the plaintiffs and partly to other persons. It is impossible bo say 
exactly bow much bis losses were, and bow much of those losses were 
looses to tbe plaintiffs, but there can be no doubt that the finding of the 
court is to the effect that the consideration for the promissory notes was 
at least in part losses to the plaint. ffs in roepect of gambling dets. The 
court below was unable to ascertain (chiefly becau-o the plaintiff would 
nob come forward with a true and accurate statement) how much of the 
alleged consideration represented money which bad been borrowed from 
the plaintiffs by the defendant. Under the cii cum<tancos he dismissed the 

•Second ApF®**' I0l3. Irom s decree of L. JoboBtoo, Dmtriot Judge 

of Meerut, dated the 8 tb rf September. 1919, reverfliog a decree of Sumair Ohand 
First Additional Munaif of Meerut, dated tbe 16th of April, 1912. * 

ID (1083) I. L. R. 9 Cal. 791. 

1409 

A V— 177 


1918 
JULY 81. 

AFPEi:.I»ATB 

ClVlD. 

35 ^ 558=^ 
2i 1 C. 878^ 

11 A L J, 
854. 



36 All. 


INDIAN HIGH OOUBT RBFORTB 


UoL 


1918 suit, and we think under the circumstances he was quite justisfied in so 

JOLT 31. doing. *. 

Illegal consideration is no consideration, and m the present casOi 


Appbmatb jI payt Qf the consideration was losses to third parties, the oon- 

sideration was not severable. The learned advocate on behalf of the 
85 A 558=21 appellants quotes the decision in J uggernaih Sew Bux v. Ram Dyal (1) 
1. a 878=11 anl contends that it was nob open bo the defendant to show that the con- 
A. L. J. 854. s^^j-ation for the promissory notes was money lost in gambling. In that 

case it was sought by oral evidence to show that a certain contract was 

of an entirely different nature from what it appeared to be on the face of 

it. Section 92 of the Evidence Act, after providing for the exclusion of 

oral evidence in respect of certain contracts, provide? that any fact may 
be proved which would invalidate any document, or which would entitle 
any person bo any deoree or order relating thereto, such as fraud, intimi- 
dation, illegality, want of due execution, want of capacity in any contract- 
ing party, want or failure of consideration, or mistake in fact or law. 
In our opinion, where it oan be shown that the consideration was losses in 
gaming, this is “want or failure of consideration'* within the meaning 
of proviso (1) to section 92 of the Evidence Act. "We dismiss the appeal 

with costs. Appeal dismissed. 


SB A 380 (=21 I. c. 1003=11 A. L. J. 976=14 Cr. L. J. 688). 

[660] APPELLATE CRIMINAL. 

Before Mr. Justice Sir Pramada Cha’^an Banerji and Mr. Jusitoe Byves. 

Bmpebor V. HaNUMaN and others.* 

[5bh August. 1913.] 

Act No XLV of I8fi0 {Indian Ptnal Codel, sfclions 37, 307, 

to murder^Fatal assault toith UihiB by several persons 

acting in concert. , 

Five mea-membata of the same .famiU-aaaauUea an 

beat him with thmt Mhis. They koooked him oaroe to the 

with the t-anlt that he died then and there. “**“'the aaraHve men 

eeaoae of the fir-'t. was also koooked dowa and beaten by the same 

with a similar result. 

Beld that all five men were in eanh ease guilty ol the ofienoe o! murder, 

Strjg?i V. King- Emperor (2> dissented fr)m. 

tFol. 74 I. 0. 853=21 Cr. L. J. 8'26: I’ef. 83 I. G. 636=26 Ct, L. J. 76.] 

This was an appeal from jail by three persons out .^'jinltia- 

been convicted by the Sessions Judge of Mirzapur of 

able homicide nob amounting bo murder, under section 304 ot . . 

Penal Code and sentenced bo seven y^ars rigorous imprisonment. . 

appeal coming up for hearing before a single Judge, notiioe 
on all four men to show cause why they should nob be oonviobod o 
under section 303 of the Indian Penal Code and sentenced aooordm^y. 

The facts of the case are fully set forth in the judgment of the our . 

The Government pleader (Babu Lalit Mohan Banerji), for the Crown. 

The appellants were not represen ted. 

• Crimiuftl Appeal No, 432 ol 1913. from ao order of I. B. Mundle, SeMionB Judg* 
of ^lirzaput* dated the 24th of May IdlS* 

(1) (1883) I. L. B. 9 Cal. 791. (3) (1912) 9 A. It. J. 180. 
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Banebji and ByveSi JJ. — Id this case four persoDS, Hanumao, Tip- 
pall Sbeoraj and Shankar, were oonvioted by the learned Sessions Judge of 
Mirzapur, under seobion 30^ of the Indian Penal Code, and sentenced to 
transportation for seven years on two counts; the sentences were to run 
concurrently. All of them, except Shankar, appealed from their oonvio* 
tions and sentences to this Court. The learned Judge before whom the ap- 
peal came for hearing directed that notice should issue to all four of them 
to show cause why their conviction should not be altered to one under sec- 
tion 302 of the Indian Penal Code, and why they should not be sentenced 
to [d61J death or to transportation for life. Notice has been served on all 
four. The facts of the case are very simple. Tippal and Sheoraj are the 
sons of Bori, who has absconded, and Shankar and Hanuman are their 
first cousins. Barly in August, 19 12, there was a dispute between Bori 
on the one band and Sheoratan and Madhwa, the deceased, on the other, 
about some mangoes, and, as was natural, a good deal of abuse was ex- 
changed. On the evening of the 17 th of August last, Sheoratan was 
returning to his home shortly before sunset. As he passed Bori's house, 
Sheoraj caught hold of him round the waist. Sheoratan struggled to get 
free and abused Sheoraj. Thereupon Bori called out to the four accused 
to beat Sheoratan. Bori, Tippal, Hanuman and Shankar came out of the 
inolosure in wbiob all five lived, with lathis, and all of them beat Sheoratan 
who was unarmed. They felled him to the ground and went on beating 
him as he lay there. Madhwa, cousin of Sheoratan, came running up with 
a lathi to help him. He struck Shankar a blow on the bead, but was 
knocked down and beaten by all five. Gauri, the father of Sheoratan, then 
came up and was also knocked down and beaten and left uncon- 
scious. Musammat Maiki, the wife of Madhwa, threw herself on her 
husband's body and was also beaten, although not severely. Sheoratan, 
and Madhwa died on the spot. The assailants then ran away. This 
version of the story is that generally given by the prosecution witnesses, 
and particularly by Puui, who is the brother of Bori, and, therefore, the 
uncle of all the four appellants. Nothing has been shown, in his cross- 
examination or otherwise, bo indicate any bias or hostility against any one 
of the accused, and we agree with the assessors and the learned Judge in 
accepting his evidence as substantially true. It amounts to this. Five 
man armed with lathis assau.tjd Sheoratan, a young man of some thirty- 
three years of age, who waj unarmed, and beat him with their lathis. 
They knocked him down and continued beating him, with the result that 
he died then and there. The medical evidence shows that bis breast* 
bone was fractured and that injury was also caused to the pericardium, 
the result of lathi blows. The body was so decomposed when the post 
mortem examioation was made that external maiks of bruises could not be 
detected. While the accused were thus asaulting Sheoratan, Madhwa 
came up to the rescue of 0^623 bis cousin. He also was beaten to the 
ground and so severely belaboured that he died. The medical evidence 
shows that his skull was fractured, and so was bis breast- bone, and that 
death was due to the fracture of the skull. It is thus clear that all the 
accused brought about the death of Sheoratan and Madhwa. The learned 
Sessions Judge on these facts has convicted them under section 3C4 of the 
Indian Penal Code. Ha says:— “Though the four accused can be imputed 
with knowledge of the likelihood that death might be caused, yet I think 
no intent can be presumed. Another reason why I think the charge of 
murder cannot bo sustained is that it is not proved which of the five men, 


1918 

AUO. 6. 

APPSCiIfATK 

OBlMlMAD. 

SB A. 560=21 

I 0.1005=11 
A L. J. 926 
sli Or. L. J. 
685. 
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Shankar, Haauman, Tippal, Sheoraj and Bori dealt the fatal blows that 

resulted in aobual death.** tt a 

We are unable to agree with either proposition of law. Unier sec- 

APPELLATE (iJqq 299 of the ladian Peaal Coda, a parson is guilty of culpable homioida 

Obi min al. causes death by doing an act with the intention of causing death 

85 A. Sii0=21 or with the iutaation of causing such bodily injury as is likely to 
1. 0. 10.5=11 causa death, or with the knowledge that ha is likely by such act 
A. 1-. i 926 cause death. Under section 3 >j 0, except in the oases therein- 

■‘"after excepted, culpable homicide is murder if the act by which the 
death is caused is done with the intention of oausing death, or fAthly), 
if the person committing the act knows that it is so imminently 
danger , ui that it must in all probability causa death or such bodily injury 
as ia likely to causa death, and commits such act without any excuse for 
inourring the risk of causing death or such injury as aforesaid. 

It seems to us that the case falls clearly within the 4th clause of 
section 300 of the Indian Penal Coda. It cannot be said that any of the 
exceptions takes the ease out of the section. The only exception which 
could possibly bo suggested is exception No. 4, but here, even if there was 
no premeditation, which may be granted, there was no sudden hgbt, M 
Sheoratan was unarmed and taken by surprise. But even if wa taka it 
that in the oasa of Madbwa there was a sudden fight, the aooused cannot 
take the benefit of the exception, bacause they took an undue advantage ot 
their victim and acted in a oruel manner. Sheortan was unarmed, 
Macihwa, although armed, was one against five Both ware instantly felled 
to the groun.l, and in this defenceless condition were beaten with 
[5631 such violence that they died on the spot. It is impossible to prove 
by direct evidence the intention of a particular individual. The intention 
odn only be inferred from the reasonable and probable result of hi, act 
or oonluot. The learned Judge seams to confuse the maaniug of the tarrn 
intention with desire. It is quite possible that these persons bad no wish 
either collectively or individually to kill Sheoratan (as is indicated by the 
fact that no wound was discovered on his headj, 

beat him in the way it is proved tbat they did, they mu,t be taken to 
have had knowledge that their act must in all probability cause daath or 
such bodily injury as was likely to cause death, and if so, ‘bay are gu y 
of murder. Under eircumstanoos such as these, it is quite , 

to a certain whose blow was the immediately fatal one. 1 
ca^e of bhooratan no single blow need necessarily have bs«“ ‘be 
actual causa of death, whioh may have been due to the shock re^ 
in^from the many severe blows he received. They were all taxing 

pa7t in the beating, and all mu-t be resumed to ^^Lury 

the probable result of such a beating was tbat at least, such bojily mj y 
woul^J be caused as was l.kely to cause death It did 
death of two persons in the prime of fife. Wa cannot agree wi 
of law laid down iu Dhian v. Kinff-Bwprror ( 1 ). We, therel^^ 

convict the lour accused under sootion 302 of thu Indian ' . 

set aside their conviction under section 30i of the Indian Shao- 

wo sentence them under both obarges with respeot to the 'l®‘‘‘b 

ratan and Madbwa to transportation for life (to rum I concurrent y) 
effect from the 24th of May, 19i3. Appeal dismissed. 


[IJ 1191-2) 9 A. Ij. J. 180. 
1^12 
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SB A. E64 ( = 91 1 G. 12=11 A. L. J. 810.) 

[664] APPELLATE CIVIL. 

Before Sir Henry Riohardst Knightt Chief Justice, and Mr. Justice Piggott. 

Kundan Lai* {Plaintiff) v. Shankar Lal and another {Defendants).^ 

[6th August, 1913] 

lif'ndu lotO’^Joint Hindu family — Presumptions as to pfoperiy in the possession of 
members oj a joint family. 

Property in the possession of a joint Hindu family should be presumed to be 
joint f kmily property uncil the ooQtrary is shown, even though it may have 
been acquired in the name of a particular member oi the family. 

The taot that property stands in the individual name of one or other mem' 
bet ora joint Hindu family does not of itself give rise to the presumption that 
it is the separate property of that member, Gurumurthi lieadt v. Ouram- 
mal (1», Shiu Gofam Smg v. Baran Sing (2) and Taruck Ckunder Toiadar v. 
Joociheshteer Chnnder Kuudoo (S) referred to. Ram Kishan Das v. Tunda 
Mai il) discussed. 

CRef. 71 r. C. 130=16 L. W. 936=1923 M. W. N. 57.] 

The followiug genealogical bree will help. to .explain the facts of this 

case. 

JAWAHIR LAD. 


- — — 

Mangftl Sen. Mohan Lal. BUupat. 


Knndan Lal* plaintifi. 


Makhan Lal. Jag. in Nath. 

One Shankar Lal obtained a decree again<=:t Makhan Lal, a son of the 
plaintitl, and in execution of the decree had Makhan Lai’s share in three 
houses attached. Kundan Lal to the attachment under order 

XXI, rule 58, of the Code of Civii Procedure ; bis objection tvas summari- 
ly disallowed, and be brought the present suit under order XXI, rule 63, 
for a declaration that the bouses, being thefelf-acquired property of Kundan 
Lal. could not be attached and sold in execution of the personal decree 
parsed agaiD‘^t Makban Lal. The court of 6rst instance dismissed the 
claim, holding that [565] the houses being the joint family property were 
liable to attachment and sale to the extent of the share of Makban Lal, 
viz.% one-third. Kundan L*! appealed to the District Juge, who oonhrmed 
the decree ; but his findings material to the case were as follows : — - 

1. Jawahir Lal left three son**, namely, Mangal Sen, the father of 
the plaintiff. Mohan Lal, and Bhupat, and he left no ancestral property 
in iacb. 

. — «— - i ,1 

• SoooDd Appeal No. 1322 of 1912 from a decree of H. M. Smith, Dintriot Judge of 
Agra, dated the 7th of September, 1912, confirming a decree of Raja Ram, Munaif of 
Agra, dated the lOtli of June, 1912. 

(1) ino*) I- L. B. 32 Mad. 8<J. (3) (1873) 19 W. B O. R. 178. 

<2) (1868) 1 B. L. B. A. U. 164. (4) (1911) J. L. R. 33 All. 677. 
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2, Mohan Lai purchased the first house in 1839 in his own name 
and the second in 1860, and Kundan Lai the plaintiff purchased the third 
in 1890. Bhupab and Mohan Lai had both died childless, and the plaintiff 
succeeded to them. 

4. The family of the three brothers was joint, and after the death of 
Bhupat the house passed by survivorship to the plaintiff. The plaintiff 
appealed. 

Pandit Mohan Lai Sandal^ for the appellant : — 

As the houses devolved from his uncle to the plaintiff, the houses 
were his seif-acquired property. Beliance was placed on Gurumurtht 
Reddi v. Qurammal (l) and Garur Prasad v. Ram Partap (2). He 
submitted that only property inherited directly from the father or 
grandfather -wae ancestral property in which the sons bad a vested 
interest by birth ; Mttakshara, chap. 1, sec. 11, pla. 3,27 and 33, sec, 6, 
p\&. Kanhya Lai V. Lai Bahadur Maynes Btndu Lav), S. 275. 
As there was no ancestral property, and as there is no evidence that the 
houses were purchased from joint family funds or with joint labour, the 
houses were the self-acquired property of Kundan Lai ; Shut Qolam 
Singh v. Baran Singh (4) ; Radhika Prasad v. Me, Dharma Das (5) ; 
Babu Nand Coomar Lai v. Moulvie Razeeooddeen Hossen (.6) ; Chatturbhooj 
Meghji v. Dharamsi Raranji (7) ; Ram Kishan Das v. Tunda Mai (8). 
When a property is purchased in the name of a person the presumption is 
that it is his self-acquired property, and the onus is on the party assert- 
ing the contrary ; Radha Rumon Koondoo v. Phool Koomaree Bibee (9) ; 
Khelut ChuTtder Ghose v. Koong Lall Dhur (lO). The property may be 
joint without being [5663 ancestral and it is only in the ancestral pro- 
perty that the sons have vested interest. 

Munshi BenodeBehari (with him Pandit Sham Krishna Dar) for the 


respondeute : — 

The family being joint the houses passed by survivorship to Kundan 
Lai. So it cannot be said that the property descended collaterally on 
Kundan Lai. Reliance was placed on the remarks of Bhashyam lyyangar, J. 
\n Sudarsanam Matsiri v. Na7aiiimhulu AJoisiri (11). He referred to 
Mayne's Hindu Law as showing that there are many kinds of property in 
which sons have vested interest. He further invited the attention of the 
Court to the remarks of the Munsif in his judgment, in which be 
stricture on the plaintiff for having colluded with his son to defraud bis 


creditor. 

Pandit Moha7i Lai Sandal, was beard in reply. 

Richards, C. J. — This appeal arises out of a suit in which the plain- 
tiff sought a declaration that certain bouse property which had 
attached in execution of a decree against his son, Makban Lai, was the 
sole property of the plaintiff and therefore not liable to attachment an 

sale. u- T I 

The facts as found by the court below are as follows. Jawahir Dai 

had three sons, Mangal Sen, Mohan Lai and Bhupab Lai. Mangal ben 

died firit, leaving a son, Kuodan Lai, the plaintiff in the / 

Mohan Lai died next and then Bhu pab. Neither Mohan Lai nor j 3bqpa_ 

(1) (1908) I. ti. R Mad. 88. (7) (1884) 1. L. B- 9 

(2) (1C07) I. D. R. 29 All 667. (8) (19111 1. Xj. P. 93 AU. 677. 

(3) Weekly Notes. 1902. p 20. (9> (1868) 10 W. B O. B. 28. 

(41 (I8f'8) IB LB. A. C. 164. (10) (1868) 10 W. B. 0. J- 

(5) (1869) 8B Li. R. 124. (11) (1901) I. L. R. 26 Mad. 149 (loo). 

(6) (1872) 10 B. D. B. 188. 
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lefb issne. Two of the booses were acquired in the name of Mohan ^^ 9^3 
Lai. The third house was acquired in the name of Kundan Lai, the auo. 6. 

plaintiff, in the year 1890. The court below has found, and in second — - 

appeal we are bound by its hading, that Mangal Sen, Mohan Lai, Bhupat APPBiiijAaJH 
and the plaintiff, Kundan Lai, constituted a joint undivided Hindu 
family. The next hnding is not very clear, but we take it to be this, 85A. 56i=21 
that there was no evidence given that the anscestor Jawabir Lai 1.0. 13=11 
bad any ancestral property, or that Mangal Sen, Moban Lai and ^ 

Bhupat took any property by survivorship upon the death of Jawa* 
hir Lai. Under these oiroumstances the lower appellate court affirmed 
the decree of the court of hrat instance and dismissed the [0b73 plaintiff’s 
suit, holding that the property attached was joint family property. 

The appellant contends that from the mere fact that Mangal Sen, 

Mohan Lai, Bhupat and Kundan Lai constituted a joint Hindu family, it 
must not be presumed that the property which was acquired in the name 
of Moban Lai was joint property ; and that therefore it must be taken 
that Kundan Lai inherited the houses which were acquired in the name of 
Mohan Lai and did not take them by survivorship, and that therefore the 
property was in bis bands nob as ancestral or joint family property in 
which his son took any interest. In support of this contention the case of 
GuTumurtht Reddi v. dmtfKxX (1) is cited, also the cases of R<Lm 
Kishan Has v Tunda Ual (2) and Shiu Qolam Sing v. Baran Sing (3) and 
several other oases. In the case of Ram K.ishan Hus v. Tunda 21ai the 
facts were not unlike the facts of the present case except that in that case 
it was the decree-holder who brought the suit for a declaration that the 
property which he had attached was liable to attachment and sale. 

The respondent contends that on the hading that Mangal Sen, Moban 
Lai, Bhupat and Kundan Lai constituted a joint) Hindu family, it ought 
bo be presumed that the property which was acquired in the name of 

Moban Lai was joint family property. 

Id the absence of authority to the contrary, it seems bo me that on 
principle there ought to bo a pro'^umption that property in the possession 
of a joint Hindu family, even though acquired in the name of a particular 
member of that family, is jo nt family property. The very idea, it seems 
to me, of a joint undivided Hindu family is complete unity of interest and 
joint possession of all property. No doubt members of a joint Hindu family 
can acquire and own separate property, bub it would seem to me that this 
is somewhat abnormal and exceptional condition of things which ought to 
be proved. It must be remembered that there can be joint family pro- 
perty which is nob ancestral. Such seems to have been the opinion of Sir 
KIChabD Couch in the case of [5683 Tatuck Chundar Totadar v. Joodheah- 
tear Chundar Eundoo (4). However this may be, the case of Ram Kishan 
Das v. Tunda AfaJ (2) is an authority that whete it is nob proved that 
there was any nucleus of aDoe«;bral property, there is no presumption that 
property acquired in the name of any individual member, or in his posses- 
sion, is joint family property, and some dissent is passed against the view 
taken by RICHARD CouCH in the case already mentioned. It seems to 
me, however, that it is unnecessary in the present case to express any 
view on the correctness of the decision of Ham Kishan Das v. Tun^a 
Mai, because I think that in the present case it^ is necessary for the 
plaintiti to estabilish the proposition that where property has been 

(1) (1908) I L. R 3‘2 Mad. 83. (3) (166S) 1 B. Ii. R. A. O. 164. 

(2) U911) I. L. B. 83 All. 677- (4) (1673^ 19 W. B. 0. B. 178. 
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acquired in bhe name of a member of a joint and undivided Hindu 
family, there is not only no presumption that the property is joint, but 
that there is actually a presumption the other way, viz, that the 
property is separate. This, I think, would be a very great expansion of 
the decision of Ram Kxshan Das v Tundamal. It seems to me that 
the plaintifi coming into court and seeking a declaration that property 
which was acquired at the time the family was joint, it lay upon him 
to sl)Ow that the property was the separate property of the individual 
member of the family m whose name it was acquired. It may be urged 
that the more fact that the property was acquired in bis name raises some 
presumption that it was his separate property. It seems to me that such 
a contention has no force. It is well known that property which is un- 
doubtedly joint is acquired in the name of individual members of the 
family. A joint family frequently coosiste of a large number of members, 
many of whom may be infants of tender years or absent. In many cases it 
would be practically impossible to acquire the property in the names of all 
the family. It is common knowledge that joint property is seldom acquired 
in the names of all the members and not always in the name of the 
manager. This being so, and the normal and natural condition of the 
family being one of complete unity of interest, I cannot bold that any 
presumption arises from the mere fact that the property has been acquired 
in the name or names of one or more members of the joint family. If this 
view be correct, the plaintiff ought to have proved that the property was 
acquired [5693 with the separate property of Mohan Lai. or at least that 
after its acquisition ho held it as separate property excluding the other 
members. I may mention hero that it was assumed in the arguments that 
if the houses acquired in the name of Mohan Lai were joint, the property 
in the other house wa^ joint also. 

For tbe^^e reasons I would confirm the decision of the court below 
and dismiss the appeal. 

PiGGOTT, -T. — I should like to add a few words. There are three 
houses in dispute, one purchased in the name of Kundan Lai in the year 
1890 and two purchased in the name of Mohan Lai in the years 1839 and 
i860. With regard to the first of these houses there is a plea in the 
momorandam of appeal that, inasmuch as this house was purchased by a 
father during the minority of bis sou^, they cannot possibly have any 
share therein. It seems to me worth pointing out that no attempt has 
been made to support by argument the proposition of law here suggested. 
There seem'=^ on the contrary a clear presumption, unless and until the 
contrary is proved, that the property purchased by Kundan Lai during 
the minority of his sons was purchased by him out of funds which 
formed the joint family property of himself and of his son**. 

As regards the two houses acquired in the name of Mohan Lai I wish 
to say only this much, that I might have found some difficulty in distin- 
gu shiDg the present oa-e from that reported in 1. L. R., 33 All*, “ 
this were a suit in which Mohan Lai himself, or a transferee from Mohan 
Lai, was contesting a claim ba-^ed upon a plea that the said houses had 
all along been the property of the joint family of which Mohan Lai was a 
member. As the facts stand, all that we know is that these houses have 
belonged, for over seventy years and over fifty years respectively, to persons 
who were members of the same joint family and have devolved amongst 
meoibers of that family with nothing to show that anyone of them ever, 
expressly or by implication, claimed them as his self 'acquired property. 
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It seems to me that there is a presumption that the property thus devol- 
ved by survivorship and not by inheritauoei and that this presumption 
is not rebutted by the mere faot that the purchase deeds of 1839 and 
1860 stand in the name of Mohan Lai alone. I agree with the learned 
Ohief Justtioe that some further evidence should have been tendered by the 
plaintiff, [570] in order to entitle him to succeed in this suiti I concur 
in the proposed order. 

By thb Court. — The order of the Court is that the appeal is dis- 
missed with costs. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Sir George Knox and Mr. Justice Ryves, 

Emperor •o. Man Sinuh and others.* 

[17th September, 1913.] 

Criminal Procedure CnUt, ieolion with only one duly^ appointed 

aesessor-^Trial illegal. 

Of two asse99ora assisting the Sesafons Judge in the trial o{ a sessions oase, 
one only had been duly summoned to aot as an assessor in that oase. The 
other was a gentleman o( ao'ue position who had formerly been on the lisQ of 
assessors bat had been exemptei on the reoommendatioa of the Distriot 
Magistrate. Reid that in these oiroumstanoes there was no lawful trial before a 
lawfully oonstituted tribunal, and that a new trial must bo ordered. Qusen- 
Empreee^. Badri (1) followed. 

CR«f. 8 Pat. ti. J. 141=44 I. O. 537.3 

This was an appeal against a conviction and sentence had and 
passed at a sessions trial. -At the hearing a preliminary objection 
was taken that the tribunal by which the appellant had been tried was 
not lawfully constituted, inasmuch as there was only one properly appoin- 
ted assessor. The other assessor was in faot a gentleman who was at one 
time on the list of assessors, but whose name had been removed therefrom 
on the recommendation of the Distriot Magistrate upon the ground that he 
was a large zamindar and his position in life and status were much better 
than those of persons of the class from which assessors were ordinarily 
selected. 

Babu Qirdhari Bal Agarwala^ for the appellants. 

The offioiating Government Advocate (Mr. W. Wallaoh\ for the 
Crown. 

Knox and Byves, JJ. — On this appeal being called on for bear- 
ing Mr. Qirdhzr'x Lai Agarwala, who appeared for the appellant, 
called out attention to the faot that out of the two assessors who 
[871] sat with the learned Judge, one assessor, namely, Thakur Dirgbijoy 
Singh, had not been summoned as an assessor for the purposes of this 
trial. We ordered an inquiry to be made, and we find tihat Thakur 
Dirgbijoy Singh was up till 1910 on the list of assessors, but since that 
date he had been removed from the list. As a reason for his removal, 
the learned Sessions Judge gives that the Magistrate recommended this on 
the ground that he was a large zamindar and his position in life and 

•Criminal Appeal No. 642 of 1018 from an order of E. C. Allen, Seiaions Judge of 
Mainpuri. dated the 16th of August 1918. 

•(1) y/eekly Notes, 1894, p. 207. 
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sbatius "wero nauoh bdbtiot bhaa bhoso of porson? of bho ‘Olass from '97hloh 
assossors are ordinarily seleobod. If bhts ba the o'l^e, W3 are surprised bo 
find bhab bhis reootnmaaiabion should have been made and should have 
meb with approval. Ib is surely nob boo muoh bo ask from Indian genble- 
men of position and rank bhab they should assist in bhe adminisbrabiou of 
iustioe, as bhe sitting as an assessor oan, if bha list ba properly praparedi 
ooQur very rarely, and probably only onee in bhe oourse of three or four 
years. However this may be, there is no doubt that bhe trial of these ao- 
oused persons, when one of bhe assessors only was an assessor summoned 
for bhe particular session is illegal, as has been pointed out in Queers 
Empress v. Balri (1). In such a case there has been no lawful trial before 
a lawfully oonsbitubed tribunal. We set aside bhe trial, oonviobion and 
senbenoes and direct bhab bhe accused ba retried by bhe court of session 
according bo law. 

Appeal allowed, 

33 A. B71 (=21 1, c. 830=11 A. L. J. Ml). 

APPELtiATB CIVIL. 

Before Sir Henry Richards, Knight, Chi^f Justice, and Hr. Justice Piggot, 

Narain Das {Defen lant) v. H\r Dayal {Plaintiff) and Rup 

Narain {Difen fnnO.* 

[29bh July. 1913.] 

Hindu Lavj-^Joini Hindu fami^y^Mortgage^Ouardian ad litetn-SMii on 

eaecuted by father prior to birth of aon^Father appointed aon’t guardian ad Utana. 

HeW that, iaaftmiioh as an aftat-bota aoa oauQOb on a anit “®'*5**®* 
mada by hia labhar sot up the defaaoa of the immoral nature of the debt on 
account of which the mortgage was exaoutad. it cannot be aaid 
t972l appointment of bhe fithet aa guardian ad h'fewt in such aaib wouia oa 
neoessarily prejudicial to the interesta of the son. 

[Ref. 78 1. 0. 260 : Cf; 3S AU. 315=lt A. L. J. 333 ; 25 1.0. 620; 16 0. L. J.4i6= 
14 I C. 845.] 

The facts of bhis case are fully set ouh in bhe judgment. Briefly 

stated, they were as follows : — ■ . i ^ 

The plaintiff’s father made a mortgage. At the time of 
bho mortgage he was bhe sole owner of bhe property, as no sons had then 
been born bo him and there were no oo-paroaners. In the 
by bhe mortgagee the plaintiff was also mado a defendant and his fabner 
was appoinbsd his guardian ad Utem. The father admitted execution ot 
bhe mortgage audits valiiiby ; a decree was passed, and the mortgaged 
property was sold. Subsequently the plaintiff brought a suit 
ot possession of bhe property on bhe allogations that the mortgage debt nan 
been inourred for immoral purposes aad that he ha 1 nob been proper y 
represented in bhe mortgage suit, as his father a person ot immoral 

habits and not a proper person to represent his interests, ine oour 
of iirsb instance dismissed bhe suit, on the ground that the plea set up oy 
the plaintiff was not available bo him, as he had nob bean born at tbe dw 
of bho mortgage. The lower appellate court remanded the suit 
that the first court should have received evidence as to bhe 
moral habits of bhe fat ber in order to ascertain whether he was a bt person 

• First Appeal No. HI of 1^»13 from an order of Kunwar Sao, Additional Judge of 
Moradabad, dated the Bth of April. I9l3. 

(1) Weekly Notes, 1894, p. 207. 
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to have been appointed gaardian oi the plaintiff. Tho defendant appealed 
against the order of remand. 

Dr. Satish Chandra banerji, for the appellant : — 

The question, whether the plaintiff was properly represented or not 
by his father in the mortgage suit, is quite immaterial in this ease. Not 
having been born at the date of the mortgage he bad no right to question 
its validity. It is well-settled law that an after-born son cannot raise the 
plea of immorality of the mortgage debt. He had no defence whatsoever 
to the suit on the mortgage ; so any want of proper representation cannot 
have prejudiced him at all. The first court rightly refused to take evidence 
as to tho alleged Immoral livelihood of the father. In fact, the son was 
not a necessary party to the mortgage suit at all. 

The Hon’ble Dr. Tej Bahadur Sapru, for tho respondent : — ■ 

The mortgage suit was brought in 1890. At that time the rule 
of law laid down in the case of Bhawani Prasad v. Kallu (1) 
[573] was in full force. At that time the son of the mortgagor was 
regarded as a very necessary party to a mortgage suit. If the plaintiff 
was not properly represented in the mortgage suit he would have a right 
to bring a fresh suit. It is necessary, therefore, to decide whether his 
father was a fit person to represent the plaintiff. His defence would be 
based on the fact that at the date of the suit he had acquired an interest 
in the property. At that time this defence would have a fair chance of 

success. The law as it now stands is of later development. 

Dr. Satish Chandra Banerji referred to Chattarpal Singh v. 

Natha (2). . . . 

Richards, C. J., and PiGQOTT, J: — This appeal arises out of a suit 

in which the plaintiff sought to set aside a decree obtained in the year 
1899 against him and his father. Tne decree in question was on a 
mortgage made in the year 1896, admittedly some two years before the 
birth of the plaintiff. It is admitted also that at the time of the mortgage 
the mortgagor had no other son and was in that sense the sole owner of 
the property mortgaged. When the suit was brought the present plaintiff 
had been born, and ho was made a party to the mortgage suit under the 
guardianship of his father. A decree was obtained upon foot of the mort- 
gage and the property was sold. Subsequently the father died, and, the 
proceeds of tho sale of the mortgaged property proving insufficient, a fur- 
ther decree was obtained under section 90 of the Transfer of Property 
Act and certain other property was sold. In these proceedings the plain- 
tiff’s mother was substituted as his guardian for his deceased father. The 
court of first instance dismissed the plaintiff’s suit, The lower appellate 
court has reversed that decision and remanded the case, bolding that the 
plaintiff ought to have been allowed an opportunity to call evidence to 
show that his father was a man of immoral livelihood and that the mort- 
gage debt had been incurred for immoral purposes. The present appeal is 

against this last mentioned order of remand. .. i.u , 

It seems to us that there can be no question but that the plaintiff 

in the present) suit was a party to the original mortgage suit. It 
is possible that his father was a person vihom the court [^>74] might under 
certain circumstances not have appointed guardian. We have, however, 
to consider, before interfering with the proceedings of the year 1899, 
whether the irregularity, if such it was, caused any damage to the 
plaintiff. Wo have therefore to consider what possible defence could 

{ 1 ) (1896) 1. L. B. 17 AU. 537. (3) WeokHotes, 1906, p. 2®. 
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have been set up in the mortgage suife. lb is suggested Ahafi he might 
have made the defence that the debt was inourred for immoral purposes. 
This no doubt would be a defence which the father as guardian might find 
a difficulty in setting up on behalf of his son. It is now settled law that 
suoha defence oannot be sat up where the mortgage was made whilst the 
mortgagor was the sole owner. It must be assumed that this was 
always the law, and indeed it has not been shown to us that it was not 
the accepted law in the year 1899, We may mention here that the 
present suit seeks to set aside the decree of 1899, but not the decree 
under section 90. We cannot see that the plaintiff has suffered any 
damage whatever by reason of the fact that he was represented by his 
father in the litigation of 1899. That the mortgage was not duly executed, 
failure of oonsideration and such like were all defences which the father 
could have set up on behalf of his son. With regard to the decree which 
was subsequently made under section 90, it may be pointed out 
that at that time the plaintiff was represented by his mother, who was 
Undoubtedly able to put forward any possible defence that could be* made 
including, if necessary, the immorality of her husband. For these reasons 
we think that the appeal must prevail. • 

We aocordiugly allow the appeal, set aside the order of the court 
below and restore the decree of the court of first instance with costs in 
all courts, 

Appeal allowed. 

35 A. S7d (=22 I. C. 163=18 A. L, J. 983=11 Or. L. J. 19.) 

[678] EEVISIONAL CBIMINAL. 

Before Mr. Jttsiioe B?jves. 

Emperor v, Sayeed Ahmad.* 

[25th September, 1913.] 

Act {Loccii) No- IV o/l9lO {Untied Provincts Excise Act), scttion ^O^UniawJul posses^ 
tion of excisable artich — Search icarraul — Act No. X of 1873 {Indian Oatlw Act)t 
section 18 — Presumption that oatn was duty administered. 

Ad excise iospeotot searohed the house of a person suspected to be in illioife 
possession of an excisable article, namely cocaine, and cocaine was found in the 
house. 

Held that the subsequent conviction of the person in possession of the said 
house was rendered illegal by the fact that the excise insp^tor had not pre* 
viously obtained a search warrant. ^ 

Emperor v. Allahdad Khan (1) and Emperor v. Hargobind (3) referred to. 

Held also, that it is a reasonable presumption that an oath has been duly 
administered lo a witness appearing before a court although the record of the 
court may contain no reference to that fact. 

[AppI: 47 All. 676 ; Ref: 28 A. Lt. J. 861.] 

This was a reference from the Sessions Judge of Saharanpur 
recommending bbab bhe oonviotion of and sentence upon one Sayeed 
Ahmad, who bad been oonviobed by a Magistrate of the first class, of an 
offence under seotion 60 of the United Provinces Excise Aot, 1913, and 
sentenced to a fine of Bs. 30, should be set aside. The facts of the case 
and the reasons for the learned Sessions ludge's recommendation are set 
forth in the order of the High Court. 

The applicant was not represented. 

* Oriminal Reference No. 356 of 1913. 

(1) (1918) 11 A. L. J. 442 : I. D. R. 35 (2) (1912) 1. L. B. 36 AU. 1. 
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The Assistant] Government Advooaba (Mr. B, MaleGomson), for the 
Crown. 

Ryves, J. — This is a reference by the learned Sessions Judge of 
Saharanpur recommending that the conviction of Sayeed Ahmad under 
section 60 of the Rxcise Act be set aside. Sayeed Ahmad and Amir 
Ahmad were tried together under the same section. Both were convicted. 
Amir Ahmad was sentenced to rigoroua imprisonment for three weeks and 
to a tine of Rs. 1,000 and Sayeed Ahmad was fined Rs. 30 only: Amir 
Ahmad appealed and the learned Sessions Judge accepted his appeal and 
acquitted him. His judgment in that case forms part of the re> 
cord in this reference and I have examined it carefully. I am, how- 
ever, not concerned with the case of Amir Ahmad. One reason for 
[57 6J acquitting him was that the learned Sessions Judge was of opinion 
that the cocaine which was admittedly found on his premises was found 
in a place whore it could easily have been planted and that there was 
evidence to show that certain enemies of Amir Ahmad might well have so 
planted it. The only reason why I refer to that judgment at all is 
beoaUBO many of the points taken in this reference have been dealt with 
more elaborately in that case. The first ground taken by the learned 
Judge is that the search was illegal in that the Rxeise Inspector, although 
he bad full opportunity of getting a search warrant, did cot do so. 1 do 
not think that the absence of a search warrant affects the legality of the 
trial. This point was raised very recently in the case of King Emperor 
V. Allahdad Khan (1). In that case also there was no search warrant, 
nevertheless the Magistrate convicted the accused. On appeal the Addi- 
tional Sessions Judge held that the search was illegal and that the absence 
of a search warrant was fatal to the o^se for the prosecution. He there- 
fore acquitted the accused. Against this order of acquittal the Local 
Government appealed. The Bench which heard the appeal did not decide 
this point and the head-note to the case of King-Emperor v. Allahdad 
Khan is in this particular wrong. In the course of their judgment 
the learned Judges say that they would have some hesitation in holding 
that the search was legal. They do not say that the search was illegal 
and in the concluding words of the judgment they add “we think that it 
was the intention of the Legislature that in a case under section 63, 
where it is necessary to search a house, a search warrant should be obtain- 
ed beforehand.” But it will be noted that in spite of this observation this 
Court held the order of acquittal was wrong and the conviction of the 
accused was maiotained. In another portion of his order of reference the 
learned Sessions Judge says ' the question is whether in the absence of a 
warrant the whole search is not illegal and null and void and no convic- 
tion is legally sustainable as in analogous oases under the Gambling Act.” 
The case just quoted is an authority for the proposition that whether the 
search was legal or not the conviction of the accused depended, not on the 
legality of the searoh. but on the fact that cocaine was found illegally in hie 
[677] possession. I do not understand what the learned Sessions Judge 
means by the latter portion of the sentence quoted above. There is no 
analogy that I can see, between the Excise Act and the Gambling Act. In 
any case, a conviction under the Gambling Act is by no means necessarily 
invalid even if the search of the premises is made without a proper warrant. 
If a search under the Gambling Act is made illegally the only result is 
that certain presumptions which can be drawn under the Act, if the search 
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was made ia aooordanoe with a properly obtained warranti do nut arise. 
If authority is wanted see Emperor v. Rargobind (1). 

The next point taken by the learned Judge is that the record does not 
show that any witness was examined on oath and the trial was therefore 
apparently illegal. Again 1 cannot follow the learned Sessions Judge. 
The trial was held by the late Mr. Clement Wright, a Magistrate of the 
first olass. It appears from the judgment in the other case that on this 
occasion and apparently this occasion for the 6rst time, Mr. Wright record- 
ed the evidence with his own band and did not have it recorded 
in the vernacular as is the usual praotioe. It is true that the record does 
not show that an oath was administered to any of the witnesses, but I am 
not aware of any provision of law which requires a oourt examining a 
witness to record the fact that an oath was administered. At any rate, 
1 do not think that the proper conclusion for the Sessions Judge to arrive 
at, because no note was made that an oath was administered to each 
witness, was that the whole trial was illegal. I may point out that in 
the ease of Amir Ahmad, his counsel begged the oourt not to dispose of 
the appeal on that point. No suggestion was made, apparently, either in 
the grounds of appeal or otherwise, by any body, that as a matter of fact 
DO oath was administered. I think the reasonable presumption would be, 
in the absence of any suggestion to the contrary, that proper procedure 
was followed. The learned Sessions Judge might have examined Mr. 
Wright before coming to the conclusion at which he arrived. He says 
that he did think of doing so, but thought it was impossible for Mr. 
Wright to remember whether an oath was administered in any particular 
case. But the learned Seasions Judge has pointed out that on this particular 
case Mr. Wright adopted an. [5753 unusual procedure. He might there- 
fore very well have been able to remember whether or not he admi- 
nistered an cath to each witness. Having regard to the care with which 
he seems to have tried the case, I do not think ^it at all likely that he, a 
Magistrate of the hrst olass, would omit to administer the oath before re- 
cording a witness’s deposition. I would also refer the learned Judge to 
section 13 of the Indian Oaths Act. 

The third ground is that the finding of the small packet of cocaine is 
most suspicious. This is a question of fact, and after examining the record 
carefully 1 am not in agreement with the learned Sessions Judge. 

The fourth ground taken is that the search was conducted in accord- 
ance with law. This is based on the finding that one of the search wi^ 
nesses remained outside the shop while the other stood at the threshold 
while the search was being conducted, I sea nothing improper in this, 
having regard to section 103 of the Code, of Grminal Procedure. The 
shop apparently was quite a small one and I have no doubt that the wit- 
nesses could sea perfectly well what was going on, in fact perhaps better 
than if they had gone inside. In my opinion the trial was properly con- 
ducted and the conclusion arrived at by the Magistrate was right. I 
decline to interfere. Let the record be returned. 

Record returned. 
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Act {Z/f*eal) No. I of 1900 (United Provinces Muniripalities Act}, section 1R7 (1) <A)— 
Municipal eler.tiot^-^Rules framed bv the Local Onvernment for regulation of eleo-^ 
tions—^Validity of rvXee— Petition against successful candidate — Appeal. 

(1) that tbe provisions of seotioa 187 of tho United ProvinoesMantoi- 
palities Aot wbioh gave poorer to the liooal Government to make rates ' gene- 
rally for regulating all eleotions under the Aoti" were wide enough to 
icolude rules for the filing and decision of election petitions; and (3) that no 
[5793 apneal lies from the order of a ''oompetent court" passed on an election 
petition under rule 43 of the rules framed by the tjooal Government under sec- 
tion 187 (1), clause ^h) of tho Act. Khunne Lai ▼. Raghunandan Prasad (1) 
followed. S«ndar Lai v. Muhammad Paig (3) approved* 


[Fol, 31 I, C. 655=13 A. ti. J. 459.] 

This was a pebition ashing (or a doolarabion that the eleobion of one 
Babu Nand Ram to the Municipal Board of Shabjahanpur was invalid. 
The Munsif before whom the petition was fil^d declared the election to 
be invalid, The defendant preferred an appeal to the District Judge, who 
held that no appeal lay from the Munsif’s order and dismissed the appeal. 
The defendant thereupon appealed to the High Court. The ease oame up 
before the Hon’ble the Chief Justice and Mr. Justice Tudball who made 
the following orders and referred the case to a Full Bench. 

Richards, C. j. — This appeal arises oak of a municipal election petition. The 
petition came bef'Jte the Munsif of Shabjahanpur. who declared tho election to be 
invalid. An appeal was preferred to the learned District Judge, who held that no 
appeal lay and dismissed the appeal on this ground. 

Under section 187 of the Municipalities Act, I of 1900, the Local Government 
have power to make rules in the manner therein presoribedfoi various matters connect- 
ed with municipal elections. Clause ^h) is as follows : — " Generally for regulating all 
elections under this Act." Tn pursuance of the powers conferred or supposed to have 
been conferred under the section, the Local Government made the following rule: — 
"The validity of an election made in accordance with these rules shall not be ques- 
tioned except by petition presented to a competent court within fifteen days after the 
day upon whioh the election was held by a person or persona enrolled in 
the Municipal electoral roll." When the draft rules wore published the words 
were "presented to a District Magistrate" instead of "to a competent court." 
The question, therefore before us is whether, assuVuing the rule to have 
been duly made under section 187 of the Municipalities Act. an appeal lies. 
In the case of Khunni Lai v. Raghunandan Prasad (1) a Bench of this 
Court held that no appeal lay in a munioipil elecUon petition. It is quite 
obvious that if an appeal does lie, there can be in all municipal election oases 
at least one appeal, and in all oases where the petitioner goes in the first inetanoe to 
the Munsif there can be two appeals. In almost all oases this would mean that the 
parties would be involved and the time of the court taken up in more or less useless 
litigation, because by the time the nutter was finally decided the term of tbe 
election might easily have expired. Great confusion might also arise haviug 
regard to the prov’sions of Rule 43 and Rule 43. It seems lo me that, whatever 
our decision on the quest-on raised in tho present appeal ought to be, the 
Government ought to seriously consider an amendment to Rnle 42, by laying 
down in clear language the tribunal intended to try eleobion petitions and 

^Second Appeal No. 243 of 1913, from a.deorce ol F.8. Tabor, District Judge of 
Bhabj whanpur, df ted the l3th of February, 1913, confirming a decree of Priya Nath 
Ghose, Munsif of Shabjahanpur dated the 16th of September, 1913. 

(1) (1913) 1. L. R. 35 All 4S0. (2) (1912) ife Oudh Oases, 36. 
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preflorLbinp! snob rights o! appeal, if any. as ate intended to be given. I feel* 
[530] howevet, that oat deoision noon the present, question might possibly decide im- 
portant questions of principle arising perhaps uoder totally diSeront oiroumstanoas. 
I therefore think thst the present appeal ought to be referred to a larger Benoh. 

TCdBADL. J, 1 fully agree with the learned Chief Justice that the case does 

involve certain questions of prineiple wbith are of oonsidetable importance and a 
decision on the point by a larger Bench is a necessity in the case. I therefore agree in 
the order proposed. 


The case com.ing on before the Full Bench, 

Babu Purushottam Das Tandan (with whom Dr. Saiish Chandra 
Ban<iT}i)t for the appellant, contended that, even if there were no rules 
framed by the Government in that behalf, under the common law a suit 
would lie to set aside an election, and wherever a suit was allowed there 
was an appeal allowed also under the rules of procedure prescribed for the 
Civil Courts. The rules made by the Government in regard to elections, 
which took away a right of appeal militated against the oommon law 
and were therefore ultra vires. Seofcion 187 of the Munimpalities 
Act conferred power on the Government to frame rules for the con- 
duct of elections only up to the election stage and not beyond that. 
There was no statutory provision taking away the jurisdiction of 
the Civil Court. Every election petition w‘is in effect a suit. A 
decree had been passed against the appellant and there must be some 
remedy provided to set it aside. Assuming that the rules were not 
vires, there was an appeal allowed from the decree made by the 
The Civil Procedure Code allowed an appeal from every decree and the 
order passed by the first court was in the nature of a 

that exercised jurisdiction in such oases was a Civil Court. The Munsil 
was a Civil Court and a competent court. The word petition had been 
used in the rules, but no difference between a suit and petition appeared 
to have been intended. What was to bo taken into consideration was the 
nature of the relief claimed and not merely the words used. The order 
of the Munsif was a final adjudication and was therefore a decree. Against 
a decree an apnoal was allowed. The object of Buie 42 was to out short 
the period of limitation and not to make any difference between a suit ana 

^ ^°Vunshi Gohind Prasad (with^him Munshi Lachmi Naraln) was not 


heard in repW. _ -- mu*., 

[6811 RicHAHDS, C.J., Banerji and TudbalL. JJ. This appeal 

arise'! out of an elootion for the municipality of Sbahjahanpur. It “PP®* 
that Tjala Nand ’Ram. 'wa'! a candidate for election and waa declared do y 

elected. Ohote Ral and Raohmi Narain presented a P 0 '>'*>'?“* 

42 of tho election rulo'i framed by the Local Government, in the M 
court. The rnanlt of the petition ■wa'i that the election of Liala iNanu 
Ram wa^ declared void. Nand Ram, thereupon, presented an '‘.PP®* 
tho District .Tudge. The D.<=triot -Tudfie held that be had 
and di-imia-ied the appeal. Nand Bam ha<! now appealed to thi 5 oourc^ 

It i<! arcued on hi.! behalf, fn-t, that the rules framed bv the Local 
Govornmont are ultra vir,>y. and, secondly, that even it " 

valid, tho order of the Munsif wa" a “dooree" from which an ®PP®®' 
to tho District .Tudee. Section 187 of tho Municipalities Act, I of IHU . 
providoo that tho Local Govornment mav frame forms for any prooeetimg 
of a “Board for which it considers that a form should be Pfojw®® ®P“ 
mav after previous publication make rules consistent with the flo 

and applicable to all Mnnioipalities.” Clause (A) 4 *." 

making of rules ‘‘generally for regulabing all eleobions under bne A •- 
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The oonfiezibion of Nand Bam is bhab the powers of bhe Governmenb are 
oonfined bo making rules regulabing mabters up to election, bub that for 
mabbers arising after bhe election there is no power oonferred by bhe Aob 
upon the Liooal Governmenb bo make rules. In our opinion, although the 

clause is nob very happily expressed, the words used are wide enough to 

permit of the Local Governmenb framing rules connected with elecbions, 35 A. 678=11 
whether before or after the counting of votes and declaration of the poll, 
and that it was within bhe power of the Government bo frame rules ^ pro- — • • 

viding for the decision of questions relating to the validity of municipal 
elections. In pursuance of the powers oonferred by section 187 the Local 
Governmeob framed the following rule: — * The validity of an election made 
in accordance with these rules shall not be questioned except by a petition 
presented to a competent court, within fifteen days after the day on which 
the election was held, by a person or persons enrolled in the^^ muni- 
cipal election roll.” Clause (.2) of this rule is as follows : — If bhe 
election be declared void, bhe person whose election was questioned 
[582] shall, as from the date of the decision of the Court trying the 
petition, vacate his office as member of bhe Board, and shall, if 
the court which tried bhe petition so direct, be disqualified for any period 
not exceeding five years from being elected as member of the Board. 

This rule is very vague and unsatisfactory. To refer the parties to a 
"competent court," without giving any definition of that tribunal, was 
certainly calculated to create great confusion and uncertainty, as also was 
bhe omission to provide expressly that the decision of bhe tribunal should 
be final We are glad to say that bhe Government contemplate an altera- 
tion of the rules, which in our opinion is very much needed. Giving the 

best oonstruotion we dan to this rule, we consider that it was intended 
to provide that the validity of municipal elections should only be tested 
by an election petition presented to one tribunal, and that the decision of 
that tribunal should bo final. The same view has been taken by a Bench 
of this Court in the case of Khunni Lai v. Baghunandan Prasad (1). 

The Second Additional Judicial Commissioner of Oudh took a similar 
view in the case cf Sundar Lai v. Muhammad Fatq (2). If this view be 
correct (and on bhe whole we think it is) then the decision of the Munsif 
was final and no appeal lay to the lower appellate court, and the appeal 
was properly dismissed. We dismiss bhe appeal. We direct the parties 

to bear their own costs. 

Avveal dismissed. 


85 A. 682 (=11 A. L. J. 950=21 I. C. f86). 
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Pramada Charan Banerfi and Mr. Justice Tudhall. 
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that saotlozi 148 of the Code of Oivil Prooedure (1908) does not entitlfl 
the court to extend the time fixed by the decree for payment ol the putohast- 
money In pre-emption oases. 

Held, also, that an order made under section 148 of the Code of Oivil Proo^ 
dure (1908) is not a decree within the meaning of seotion 2 of theOode, nor is it 
appealable as an order under section 104. Rahima, v. Hepal Rai (1) dis- 
tinguished : 

tDist : 36 A. 77 : 23 I 0. 926=12 A. D. J. 12; Ref: 64 I. 0. 242; Foil. 18 A. Ei.?. 826 
=57 1 0. 16; Ref: 78 I. 0. 387; 67 I. 0 772=3 Lah. L. J 310 (P. B ;) 71 I- 0, 
35 : 71 1. O. 401 : 73 X. 0. 891; 74 I. 0. 576=87 0 L. J. 396=27 0. W. N. 720.] 
[588] This vvas an appeal under seotion 10 iof the Letters Patens 
from the judgment of a single Judge of the Court. The facts of the case 
appear suffioiently from the judgment under appeal, which was as 

follows 

“ These appeals arise out of cross suits for pre-emption. In each case, the plain- 
tifis were given a decree for pre-emption of half of the property, and the decree went 
on to provide that if they did not pay the price within a month their claim would 
stand di8mi<*8ed and, in that event, the plaintiffs in the other case were allowed a 
further period of fifteen day ^ within which to pay in the price. .*^** ^^ 
of plaintiffs failed to pay in the price, the other set would be 
wholo of the property on complying with the terms of the decrees. ^*^® 
both oases were made on the 17th of June, 1911, and the period of one month expired 
on the 17th of July, No mooey wa^i a paid into court in either case by tnat aaie. 

“ On the 19th of July Kirat Singh and others, the plaintifla in one case, peti- 
tioned the court to grant an extension ol the time limited by the deowe* ^y an 

order of the 25th of July time was extended to the 4th of August, set of 

plaintiffs paid into court the price specified in their decree 

August The rurohaser objected, -but his objection was overruled. He then 

appealed to the District Judge in both oases and it was held that ^ 
had no power to extend the time Iimitel by the 

appealed to this Court contending that there was werJ 

District Judge against the orders of the first court, and that if the appeals w«o 
in order, the District Judge should have upheld 'the orders of the first court on the 

merits. 

“The purchaser has applied in each case for revision of the orders of the first court 
in case it is held that those orders ware not appealable. 

“The plaintiffs rely upon section 148 of the Code of Civil Prooedure as ®“*^®*'^*“* 
the Munaif to extend the time fixed in the decrees. 

BANERJi'and TUdBALIj JJ., expressed grave doubts whther seotion applied to amt 

for pre-emptioo, and in Hukotn Chand v- Bayat (3), BEID, of 

tioD^did not apply to periods fixed by a dcoree. To the same effect ;»fcte decision of 
Messrs. EVANS and PiGGOTT in Narendra Bahadur v. Ajudhya Pratad I4i. i agw 
with the views expressed in these oases. It appears to me that the 

into court within a fixed time in pursuance of a decree is in 

allowed by the Code witbin the meaning of section 148. Aoootding to . 

Rahtma v Nepal Rai (5). which is binding upon me. I must hold that the orders w 
the Munisif were appealable. In my opinion the District Judge ®®” * 

those orders aside. The two appeals to this Court are dismissed with coats. 


Tbe pre-emptors appealed under section 10 of the Letters Patent, 
[684] Mr. M, L, Agarwala, for the pre-emptors appellants, contended 
that the order under seotion 148, Civil Prooedure Code, not being a decree, 
was not appealable : the case of KaZtimn v. Nepal Rai (1) was under sec 
tion 87 of the Transfer of Property Aot. There the order was a deorM 
and therefora was appealable. An order for the extension of.tune o 

modify a part of the decree, but does not come within the defanitionoi 
decree, which is a limited one in its nature. A revision would have to oe 
filed against the order of amendment when the court had no PO^er t() maKO 
such amendment. An order under seotion 148 of the Cod e of Oivu ProoQ 

a) (l«92) I. D. R. 14 A. 520. (^(1912) 121 P W.B. 

(2) (1909) 6 A. L. J. 647. (4) (1909)*18 Oudh Oases 28. 


1426 



If,] BUBAMJAN SmOH V. RAM BAUAL LAIi 

dore was no\3 of the nature of the amendmeDti of the decree. 

was in fact never amended. It was submitted that section 1A8 applied to OOT. 24. 

the case and no appeal lay from the order passed under that section as it 

could not be deemed to be a decree. If section 148 gave a discretion to the 

Munsif in pre-emption oases to extend time, it was properly exercised and 

the District Judge ought not to have interfered with the Munsif's order. 85A.5B2sjii 
If it did not apply, there was no appeal against the Munsif’s order. i‘ g?9 

The only remedy was an applioatiou for revision which had been"” doo- 
dled and rejected. Section 146 could apply to such cases as well. Special 
provision was necessary in mortgage suits, as the Legislature intended 
that time in those oases should be extended only when there was good 
cause shown for it. Section 148 of the Code of Civil Procedure gave a dis- 
cretion even when no good cause was shown. Order ILX, rule 14, of the 
Code of Civil Procedure prescribed or allowed the payment into court of 
the purchase money, and when any period was fixed or granted by the 
court for the doing of any act prescribed or allowed by the Code, the court 
could extend the time under section 148. The words used in the section 
were “prescribes” or “ allows ” and when the court allowed time for 
payment it was the act of payment that was the act allowed. 

Dr. Surendra Nath Sen, for the vendees respondents, submitted that 
»Tx appeal lay from the order as that order was substituted for the original 
decree. Mr. Amir Ali’s Civil Procedure Code, p. 837, was cited. Further 
the order for extension of time was in effect an order in execution 
and was. therefore, appealable. The respondent [685] then might be 
allowed to apply for a review of the order rejecting the revision. 

Richards, C. J., Banerji and TcDBAiiD. J.J.: — The facts out of 
which this and the connected appeal, No. 28 of 1913 under the Letters 
Patent, arise, are shortly as follows: — Two suits for pre-emption were 
brought by rival pre-emptors. These suits resulted in decrees by which 
the pre-emptors obtained the property in equal shares, conditional upon 
their paying their half shares of the purchase money into court, within 
the time specified in the decrees. The time specified elapsed without the 
purchase money having been paid by either pre-emptor. 

Applications were thereupon made, purporting to be under section 148 
of the Code of Civil Procedure, asking the court to extend the time of 
payment of the purchase money. The learned Munsif granted the appli- 
oation and extended the time. The purchase money was paid into court 
within the extended time. 

Appeals were preferred by the defendants vendees against the order 
of the Munsif extending the time. Afterwards the decrees were put into 
execution. The appeal against the order of the Munsif extending the 
time coming before the Distiiob Judge, be held that section 148 did nob 
apply and accordingly set aside the oiders of the Munsif. 

Second appeals were then preferred to this court by the decree- 
holders on the ground that the decision of the Munsif was correct 
and ought not to have been interfered with by the District Judge, and, 
secondly, on the ground that no appeal lay to the District Judge, The 
vendees filed applications in revision contending that the Munsif had no 
jurisdiction under section 148 to extend the time. The second appeals and 
the applications in revision came before a learned Judge of this Court, who 
held that an appeal did lie bo the District Judge and that his orders sett- 
ing aside the orders of the Munsif were correct, and dismissed the second 
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appeals. The applioa 1 }ions for revision were dismissed because the learned 
Judge thought that there was no necessity for revision. 

The plaintiffs have appealed under the Lehters Patent. 

The first question which we propose to deal with is whether the 
learned Munsif was right in extending the time for the payment of the 
purchase money under the provisions of section 148 of [5863 the Code of 
Civil Prooedare. That section is as follows;— ‘ Where any period is fixed 
or granted by the court for the doing of any act prescribed or allowed by 
this Code, the court may in its disoretioDi from time to time, enlarge such 
period, even though the period originally fixed or granted may have expir- 
ed," 

It is contended on behalf of the appellant that order XX, rule 14, 
“prescribes” or“ allows” the payment into court of the purchase money by 
the successful pra-emptor. On reading order XX. rule 14, it will 
appear that all that is “ prescribed” by the Code is the form which the 
decree in a pre-emptiion suit is to take where the plaintiff is successful 
and has not paid the money into court before decree. It nowhere prescribe 
or allows the payment into court of the purchase money. Such payment 
is in reality an incident of the claim for pre-emption. All that the order 
provides for is uniformity in the form of the decree which the courts 
We agree with the view taken by the learned Judge of this court tha 
section 148 does not entitle the court to extend the time fixed by the 
decree for the payment of the purchase money in pre-emption oases. 

The next question is whether an appeal lay from the decision of the 
Munsif to the District Judge. Appeals only lie from decrees as defined 
by section 2 of the Code of Civil Procedure and from orders as speomed in 
section 104. It seems to us that an order made under section 14o is 
clearly not an appealable order and is nob a decree within the defini ion 
in section 2, nor is it an order covered by section 104. only 

therefore in which this order could have been set aside was by an app 
cation in revision bo this Court. We at present have no application m 

revision before us. , 

The learned Judge of this Court was of opinion that he ^^s bound 

by the ruling in Eahtma v. Nepal Bai (l). In that case it was held thaO 

an order under section 87 of Act No. IV of 1882 extending 
payment of the mortgage money by a mortgagor was a decree witnin 
meaning of sections 2 and 244 of the Code of Civil Procedure o • 
We may point out that that case entirely proceeded under the rulings o 
this Court in which it had been held that proceedings under the 

of [587] Property Act, subsequent to decree, were questions relating to 

the execution, discharge or satisfaction of the decree. This is 
not EO under the now Code. Special provision is, however, ma 
mortgage decrees and orders refusing to extend the time are expres y 

made appealable under order XLIII, rule 1, clause (o). acide 

Under these oiroumstanoos we must allow the appeM, and 
the decree of this Court and also of the District Judge. The par les 

pay their own costs. 



(1) (1892) I. Li. B., 14 All., 520. 
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Acknowledgment. 

See Act IX of 1908, S. 19. 3i All. 109 

, 34 All. 371 

S. 17 (n). 35 All. 202 
S. 19 AND Scfl. II, Art. 148, 36 A1U227 
S. 2 C28), 62, & 63, 36 All, 290 
S. 19, 35 All. 437 

Acquisition of land. 

Sea Act No, I of 1894, Ss. 9, 26, 33 All. 376 

S. 23. 33 All. 733 


See CRiMiNAii Procedure Code, S. 42, 34 xUl. 115 

Acts— 1847— XX-CCopyright Act). 


• • • 


Ss 7 and l 2 —Copyri<ikt—Suit for damages for infringement of copy- 
right— Jurisdiction. — A suit to recover damages for infringement 
of copyright does nob lie in the court within the jurisdiction of 
which the plaintiff, but nob the defendant, resides. Neither is 
the possessor of a pirated copy of a copyright work bound to 
deliver it to the owner of the copyright wherever he (the 
owner) may happen to reside. Ram Kibhen v. PIARI IjAI», 33 


1850 -XXI (Caste Disabilities Removal Act). 

See Hindu Law, 33 All. 356 , , 

g ^ 2^0 XV of 1856 {Hindu Widows Remarriage Act), s. 2 — 
Btndu widow— Conversion and consequent remarriage— Widow's 
estate not divested— Hindu law— The widow of a separated Hindu 
became a convert to Muhammadanism and married a Mubam- 
madan. Held, that the widow did nob thereby lose her interest 
in the property of her late husband in view of the provisions 
of Act No. XXI of 1850 ; nor did section 2 of the Act No. XV 
of 1856 affect the situation, inasmuch as that section applied bo 
Hindu widows only. Khunni Lai v. Qobind Krishna Narain, 
33 All. 366, followed. Idatungini Gupta v. Ram Butian Roy, 
19 Oal. 289, dissented from. Abdud Aziz Khan v. Nirma. 36 

All. 466 

1859— Xlll (Workman’s Breach of Contract Act). 

Procedure — Special procedure under the Act not applicable to ordi- 
nary loans between master and workman.— Held, that the 
special procedure provided by Act No. XHI of 1869 for the re- 
covery of money advanced in the oiroumsbanoes therein des- 
oribed is not applicable where money is advanced to a work- 
man, nob for the purpose of assisting him to complete a speoiffo 
piece of work, but as an ordinary loan to be repaid out of the 
workman's wages. In the matter of Annsoori Sanyasi, 28 Mad. 
37. referred to. Giga v. Mohammad Amin, 35 All. 61 
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Magistrate not competent to take proceedings under, unless moved by 
tJie employer. — The provisions of Acb' XHI of 1859 oan only be 
applied afa the instanoe of the employer. A magistrate has no 
jurisdiction sno motu to pass orders under that Act as an alter- 
native to taking action under the Indian Penal Code. GhhEDI 
V. Muhammad Aiii, 35 All. 143 
1860 — XLV (Indian Penal Code). 

Ss. 37, 303, 304 — • Murder- Culpable homicide not amounting to 
murder — Fatal assault with lathig by three persons acting in 
concert. — Three persons, brothers, attacked with lathis a fourth, 
against whom they bore a grudge, and beat him with great 
severity, so that he died shortly afterwards. His skull was 
badly fractured, and numerous other injuries were inflicted upon 
him. It did not appear which injuries were caused by which of 
the assailants, but the evidence showed that they were acting 
in concert and intended to cause such bodily injury as was 
likely to cause death. Held, that all three assailants were 
guilty of murder. KinQ'Fmperor v. Suhbappa Chunnappa, 15 
Bom. L. It. 303, and King-Emperor v. Kanhai, 35 All. 339, 
followed. Emperor v. Bola Sirigh, 39 All. 283. Queen-Empress 
v. Duma Baidya, 19 Mad. 466, Qourodas Namasudra v. Em- 
peror, 36 Cal. 659. Empress v. Dkaram Bai, Weekly Notes, 
1887, p. 336 and Dhtan Singh v. King-Emperor, 9 A. Ij. J. 
180, distinguished. Emperor v. Ram Newaz, 35 All. 506 ... 

Ss. 37, 302, 304 — Murder— Culpable homicide not amounting to 
murder— Fatal assault with lathis by several persons acting 
in concert. — Five men — members of the same family — assault- 
ed an unarmed man and beat him with their lathis. They 
knocked him down and continued beating him, with the result 
that he died then and there. Another man, who came to the 
rescue of the first, was also knocked down and beaten by the 
same five men with a similar result. Held that all five men 
were in each case guilty of the offence of mnrder. Dhian 
Singh v. Ktng-Emperor, 9 A. Ij. J., 180, dissented from. 

Emperor v. Handman, 35 All, 560 

S 182 — Transfer— Unfounded allegations against the trying Magis- 
trate made by an accused person in an application for transfer 
of his case. — Held that an accused person, who in support of an 
application for the transfer of the case against him to some other 
Magistrate makes unfounded and defamatory allegations again^ 
the trying Magistrate, oannob be prosecuted in respect of such 
allegations under s. 183 of the Indian Penal Code. Queen "V. 
Doria Khan, (1870) 2 N. W. P H. 0. Rep. 128. and Queen-Em- 
press V. Subhavya, I. L. R., 12 Mad. 461, referred to. EmperoB 

V . MataN, 33 All. 163 ^ j tai 

Ss. 182, 211 — Sanction to prosecute — Criminal Procedure Code, s. lyo 
— H. made a report against several persons, including one o., 
police station, charging, them with rioting and voluntarily cans-* 
ing hurt. The police made inquiry and sent up several persons 
for trial, but not S. Some of these were convicted by the MagJS- 
trate, bub acquitted by the Sessions Judge. Thereupon S. 
made a complaint to the Magistrate, charging H. with having 
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made a false reporb in respeob of himself bo the polioe. The 
Magistrabe book oognizanoe of bhe oomplaiob. Held fabab bhe 
Magisbrabe had no power to take oognizanoe of the oomplainb by 
reason of bhe absence of sanobioo. !EMPi£BOB v. Habdwab 
Pad. S4 All. 522 

Ss. 182, 19S ^Complaint — Statement made to the Magistrate as 
head oj the police and not as a magistrate. — P. appeared before 
a Disbriob Magisbrabe and made a sbatemenb in which he aooased 
a certain polioe officer of having beaten him, demanded a bribe 
of him and looked him up in bhe polioe hawalat. He stated, 
however, that he did nob wish bo make a oomplainb. bub only 
desired that an inquiry should be made. Neverfchless bhe Magis* 
brabe examined P. on oath, and subsequently, the charge having 
been found to be baseless, P was convicted under ss. 182 and 
193 of the Indiftn Penal Code. Held that inasmuch as P. had 
expressly stated that he did not wish to m'^ke a oomplainb. the 
statement must be taken to have been made bo the Histriot 
Magistrate, not as magisbrabe, but as head of the disbriob polioe 
and the oonviobion under s. 193 of the Coda oould not be up- 
held. Emperor v. Phuled. 35 All. 102 

S. 188 — Order duly promulgated by public servant — Order forbid- 
ding persons to enter railway premises except for trauelhng . — 
Held that bhe public have a right bo enter upon railway pre- 
mises for many purposes other than travelling, and an order 
forbidding persons to enter a railway station except for bona fidt 
purposes of travelling would be an illegal order. In bhe parti- 
cular instance, however, it did nob appear that the order in 
question was issued by any authority which, supposing it to be 
otherwise legal, would have had power to issue it. Emp^ror u. 
Bama, 35 All. 136 

S. 199 ^Sanction to prosecute — Prosecution ba^ed on alleged false 
declaration — Declaration inadmissible in evidence. — A declara- 
tion, before it can be made the foundation of a prosecution 
under s. 199 of the Indian Penal Code, must be one which is 
admissible in evidence, and which the court before which it is 
hied is bound or authorized by law to receive in evidence. 
Emperor v. Eam Prasad, 35 All. 58 

S, 296 Disturbing a religious assembly — Religious procession on a 

highway — Carrying of flags to a temple. — Where certain 
Lodbas, who, with the sanction of the public authorities, bad 
been carrying hags to a temple in procession through a public 
street were attacked by persons who objected bo the procession; 
held^ that such attack constituted a disturbance of bhe perfor- 
mance of a religious ceremony punishable under s. 296 of 
bba Indian Penal Code, Emperor v. Masit, 31 All 78 

297 Trespass on a burial ground — Ploughing up burial ground 

Joint owner. — Where a person entered upon a grove for bhe 

purpose of demarcating bis share therein and in doing so dug 
up certain graves and exposed the bones of bhe persons buried 
there in spite of the remonstranoess of the relations of the 
buried persons, held he was properly convicted of an offence 
under s. 297 of the Penal Code, and none the less because he 
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happened fco be parti owner o£ the grove. Queen-Empress v. 
Suhhan, I. L. B. l8 All. 395. referred to. Bmpebor v . Eam 

Prasad, 33 All. 773 . . 

Ss. 300 and 325— Mu-rder — Grievous hurt— Common inientton 

Deadly assault with lathis on an unarmed person— Presump- 
— Four persons armed with lathis attacked and^ severely 
beat a fifth, who was unarmed, over a dispute about irrigation. 
The person attacked died in consequence of this beating, and it 
was found that he had received several severe blows on the 
head, the result of which was that the bones of the skull were 
broken to pieces, and also other injuries about the body, most 
of the injuries having probably been inflicted whilst the person 
attacked was on the ground; but the evidence did not disclose 
which of the assailants caused which of the injuries. Eeld, 
that all four assailants were properly convicted of 
under the fourth clause of s. 300 of the Indian Penal Code, 
and that the inference was nob justified that common intention 
of the assailants was not more than the causing of grievous hurt. 

Emperor u. Kanhai, 35 All. 329 

S. ^6^6— Kidnapping —Taking out of custody.— YJhere two girls 
under the age of 16 years ran away from their houses and 
remained for nearly one or two days in the house of a woman, 
who belonged to the caste of Naiks in Kumaun and no report 
was made to the padban or the patwari ; held that the woman 
in who^e house the girls stayed was properly convicted of an 
offence under s, 366 of the Penal Code, Queen u. Gunder Singfh 
'W B . Or , R., 6, dissented from. Emperor v . JASAUiii, 34 


All. 340 . 

S. S79^Theft— Removal of goods from a person $ custody^ 
Larceny.— In order to constitute larceny there must be an in- 
tention to take entire dominion over the property, i. a., obe 
taker musb intend to appropriate the property to his own use ; 
bub there may be theft without an intention to deprive one 
owner of the property permanently. Hence, where a person 
snatched away some books from a boy as he came out of school 
and told him that they would be returned when he cam® to 
his house, held, that the offence of theft had been committed. 
B V. Dickinson, R. and B. 430 ; Prosonno Kumar Paira v. 
Udov Sant. I. Fa. R. 22 Cal. 669, and Quetn-Empressv. Agha 
Muhammad Yusuf. I. L. B. 18 All. 88. referred to. Bmpebob 
V. Naushb Aei Khan. 34 All. 89 

Bs. 406 and -iOS— Criminal breach of trust— Water Works Inspector 
misappropriating water— Money realised as water tax 

diied to the municipality.— ^ here a Municipal Water Wotks 

Inspector, being the lessor of a house within Municipal limits 

■which he had sub-let, bad such house oonneobod with a muni- 
cipal water main and accepted a yearly payment 
from his tenants bub neither informed the municipal board tnaB 
the connection had been made nor credited to the board the 
money which he received as water tax from his tenants, ij 
was held that he was properly convicted under ss. 406 and 4UO 
of the Indian Penal Code, whether or not he might have been 
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punishable under the United Provinces Water Works Act, 

1891. Empebor V. BhimaIiA Oharan Eot, 35 All. 361... 1271 

S. 409 — Criminal breach of trust — Charge — Criminal Procedure Code, 
s. 222 (2) — An aooUEed person was charged under s. 409 of the 
Indian Penal Code with having embezzled an aggregate sum 
of 208-12-0 on various dates between the 1st July and the 
1st November, 1909. Held that the charge so framed was not 
open to objection, notwithstanding that evidence was available 
as to the various items of which the aggregate sum charged was 
composed. Emperor v. Qulzari Lai, I. D. B. 24 AH. 254 ; 
Emperor v. Ishtiaq Ahmad, I. L. B. 28 All. 69; Samiruddin 
Sarlcar v. Eiharein Chandra OHose, I. b. B. 31 Cal. 928 ; Sat 
Narain Tewari v. Emperor, I.L.B. 32 Cal. 1085i and Thomas v. 
Emperor, I. L B. 29 Mad. 558, followed. Subramania Ayyar 
V. King Emperor, I.L B. 25 Mad. 61, distinguished. Emperor 
V. Ibrahim Khan, 33 All. 36 ... 25 

S. 409 — Criminal misappropriation — Evidence — What prosecution 
has to prove. — On a charge under s. 409 of the Indian Penal 
Code it is not necessary for the prosecution to prove in what 
manner money alleged to have been misappropriated has actually 
been disposed of by the accused. If it is shown that money 
entrusted to the accused was not accounted for nor returned 
by him in accordance with his duty, if unspent, it lies on the 
acou*=:ed to prove his defence. Emperor v, Eadir Baehsh, 


33 All. 249 ... 167 

S. 415, 34 All. 93 ... 612 

S. 426. 34 All. 210 ... 691 

S. 434. 33 AH. 771 ... 616 


S. 498 ‘-Enticing away a married woman — Marriage — Hindu law — 
Whether marriage legal between a Bania and the illegitimate 
davghter of a Brahman and a Banya woman. — Held that there 
was no reason why a marriage between a Banya and the illegi*. 
timate daughter of a Brahman father and Banya mother should 
not be valid according to Hindu law, especially when the 
marriage was recognized by the caste to which the husband 
belonged. Padam Kumari v. Suraf Kumari, 1 L. R. 28 AH. 

458, and In the matier of Ram Kumari, I. L. R. 16 Cal. 264, 
referred to. Emperor v. Madan GoPAti, 34 All. 589 ... 950 

1865 — (Indian Succession Act) 

S. 244 — Civil Procedure Code (1908), s. 2 — Will — Probate — Apvlioa~ 
lion for probate dismissed — Decree *’ — ‘'Order** — Appeal . — 

Held that the order of a District Judge granting or refusing 
probate of a will on an application made under the provisions 
of s. 244 of the Indian Succession Act, 1865, is a decree within 
the meaning of s. 2 of the Code of Civil Procedure, 1908, and 
appealable as such. Held also that the court fee payable on 
such an appeal is Rs. 10 under art. 17, olauee vi, of the second 
schedule to the Court Fees Act. 1870. Umrao Chand v. Bm- 
drahan Chand, 17 AH. 475, Esoof Ea^shim Dooply v. Fatima 
Bihi, 24 Cal, 30, and Sheikh Azim v. Chandra Hath Namdas, 

8 C. W. N. 748. referred to. Modntstephens v. Garnett- 
Obme. 35 AH. 448 ... 1332 
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Act«— 1867— 111 (Public Gambling Acl). 

8s Z and ^^Presumption ^Warrant not in accordance ivstn provi- 
sions of Aot.Seli a warrant authorizing the search of 

any house which the police officer to whom it has issued might 
think proper to search was not a legal warrant within the pro- 
visions of the Public Gambling Act, 1867. Bmperor v. 

Hargobind, 35 All. I , 

S. 6--Ju7isdtction^Power to issue search warrant-— Offtcer in- 
vested with the full powers of a Magi$ttate''-:Suh-divtsional 
officer issuing warrant for search outside his suh-divtswn. 
that a search-warrant issued under s. 5 oi the 
Gambling Act, 1867, by a first class magistrate was not 
by reason of the fact that the house to be searched was situated 
outside the limits of the tahsils in respect of ^^ich ^oh 
magistrate had been appointed sub-divisional officer. HiM- 

PEBOR tJ. Abbu Singh, 34 All. 597 ' tt jj i.u *. w 

S. 12—“ Mere game of sMV'—Qame of chance.— Held that a 

which is in fact only to a very slight extent a game of skill and 
almost entirely a game of chance is not a game which is exclud- 
ed by reason of s. 12 of the Gambling Act, 1867, from the pre- 
vious provisions of that Act, Bari Smgh v. King Ernpi^or^ C. 
LJ. 708, distinguished. Emperob v. AhMAD KhaN, 34 All. yo. 

1869— i (Oudh t stales Act). 

Will of taluqdar — Sanad executed by ialuqdar through the meaium 
of family friends— Whether document was iestarnentnrv or non- 
testamentary- Registration of doctiment— Act No. Ill o; Loii 

(Indian Begtslration Act), sections 17 and 49 -Instrument ayect- 
ing immovable property - Ground not specially taken 
ment in courts below— Costs.-- A taluqdar in 1862, in compliance 
with the directions issued by the Government, made a declara- 
tion that, “I wish to file this application, that after my 
death Umrao Singh the eldest son (sic) may o®**®**® 
continue in my family undivided m acoordanco ™ 

custom of the rajgaddu and that the younger brothers 
shall be entitled to get maintenance from the 
nashin.'* Btld (affirming the decision 

India) that it was a valid testamentary disposition by tbe 
taluqdar of his estate in favour of his eldest son. The sam 
taluqdar. having three sons, with one of whom he 
terms, executed in 1884 the following document, which ne 
called a sanad For Prithipal Singh, who is my som I “ 
B« 300 annually, so that be may maintain himself. Besides Bnis 
whatever I may give I will give equally to the three sons except 
provisions which they may taka from my godovjn {kotnar}. 
The marriage and gauna expense* of the sons and daugbte 

shall be borne by me. Aftermaths ^^reefon^ ^^cA^Mad 
the property moveable and immoveable. This has l^en sett 
through the mediation of Thakur Jote Singh of Bihat, ana 
Thakur Katan Singh of Rojab.” Held (reversing the decision oi 
the Judicial Commissioner's Court) that it was a non- testamen- 
tary iLStrument. lb was a family arrangement arrived at by 
the mediation or arbitration of two gentlemen, friends of the 
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4 

family and interested in its honour, and it ^as plainly intended 
to be operative immediately and to be Bnal and irrevocable. 
Held also that it required to be registered under s. 17 of the 
Begistration Act (IXl of 1877) in order bo make it effective as 
regards immoveable propeity, and being unregistered, was, so 
far, void. On an objection that it was nob open to the appel- 
lants to contend that the document was not a will, the fact 
that they had, throughout the proceedings in the Courts below, 
taken conflicting views as to the nature of the document, was 
held not to preclude their Lordships from considering and 
determining the real question in the case, and that they were 
bound to give effect to the real character of the document. 
Neither party had pursued a consistent course in the matter. 
Their Lordships permitted the appellants, therefore, to raise 
that oonbeDtion, but in allowing the appeal on that ground they 
did so without costs to the appellants on this appeal or in the 
Courts below. XJMRAO SiNGH v. Lachman Singh, 33 All. 34.4. 

Ss. 2, 3, 8, 10 and 22 — nummary and regular settlement of Oudh— 
Villages settled on grantee whose name was entered as owner in 
hists 1 and 2 of those prepared under s. &‘-'*Taluqdar‘’-~"'Estate** 
under s. 2 — Imrarttble p/ operiy-rKabuliab executed by grantee 
* after the time Itmit specified in s. 3 — Suit for partition After~ 
acquired properties held to be partible, there bting no intention 
shown to incorporate them with the impartible property. — At the 
summary settlement of Oudh an order wa-s made on the ffth of 
October, 1859, for the settlement of certain villages with the 
ancestor of the parties to these appeals, who, however, did not 
ei.aoube his Kabuliat until the 13th of October, 1859. and so not 
within the time limit speoihed in s. 3 of the Oudh Estates Act 
(I of 1869), namely “ between the Isb of April. 1858, and the 
10th of October, 1859." At the regular settlement, shortly 
afterwards, the grautee recovered decrees for possession of other 
villages ; and subsequently acquired other properties by purcha- 
se. In respect of all the settled villages his name was entered 
in Lists 1 and 2 prepared under the statutory provisions of s. 8 
of the Act. In a suit for partition to which the defence was 
that all the property was impartible. Held (affirming the deci- 
sions of the Courts in India) that the grantee (the defendant 
was on the construction of the provisions of Act I of 1869 rela- 
ting there to, a “ taluqdar," and the villages so settled with him 
formed, within the meaning of the Act, an “estate" which was 
impartible and descendible to a single heir. On a question whether 
the delay in executing the kabuliat deprived the baluqa of the 
character of an “estate” detinod in s. 2 of the Act, the Judges of 
the Judicial Commissioner’s Court differed in opinion. Held, in 
the absence of an express declaration that non-execution within 
the time specified would be fatal to the right given to the grantee 
by s. 3. that no such construction could be pub on that 
section ; but the execution of the kabuliat related back to the 
date of the settlement, namely, the 5tb of October, 1859. As 
to the after-acquired properties the defendant contended that 
by the custom ol the family they became part of the original 
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estate and were therefore not subjeob to the ordinary Hindu 
law of inheritance. Held (affirming the deoisiona of both Courts 
below) that the evidence was insufficient to establieh that cus- 
tom: that no intention of the taluqdar was shown bo incorporate 
the subsequently acquired properties with the taluqa. 
necessary on the authority of the case of Parbat^ KumartVeot 
V. Jagdis thunder DhabaU I. L. R- 29 Cai. 433 (453); L. S'- 
1. A. 82 (98), and that the plaintiff was therefore entitled to a 
decree for h\s share (one half, of such properties as ^^eing parti- 
ble. Jank.1 Prasad Singh v. Dwaeka Prasad Singh, od au. 

391 

S. 6, See Taluqdar. 33 All. 125 

1869— IV (Indian Divorce Act). 

S. 23— Discretion of Court~-Petitioner$ adultery a ground for 
refusing a decree for judicial separajiow.— Where the petibioiiar 
(the wife) in a suit for divorce or in the alternative for a judi- 
cial separation was found to have herself committed adultery, to 
which the conduct of the respondent had in no way conduced, 
it was held that this was a good ground for the 
decree for judicial separation. Otway v. p' -p)' 

141. followed. Constantinidi v. Constantimdi, (1900) tr. u, 

248. distinguished. Rhine v. Rhine, 33 All. 500 

S. 5^1 ^Marriage -Bemarriage of petitioner in divorce p^ceedtn^s 
xoithin six months of the decree becoming absolute. — Where m 
suooessful petitioner in a suit for dissolution of marriage en er 
od into a second marriage within six months of the ^ 

dissolution of marriage becoming absolute, e o t/iko. kq 

second marriage was void. Wartcr v. Wartert L.R. 

U.T P. and M. 87 followed. Jackson v, Jackson. 34 Ail. AUd. 

1870— Vll (Court Fees Act). , 

Ss. 5 and 1— Court fee-Objections by mortgagee 

of a portion of the mortgaged property exempted by the o 
from sale-~~Bejerence by Taxing Judge a Division Bench- 
Jurisdiction.— Held that where a party objects by way ^PP , 

or under the provisions of order XLT, rule 22, of the ^ 

Civil Procedure bo a decree of the subordinate Court 
from liability a portion of certain property, the whole of wmo 
he claims to bo liable for a mortgaged debt, and while ^°°®P , f 
the correctness of the amount found due asks that the exo 
portion of the property may be also declared liable, oour 

should be paid with reference to the value rP T 

«ougbt to be rendered liable. Kesavarapa v. Kotta Bed ti • 
L. B. 30 Maa. 96, lollowea. -Wbeie the Taxing Judge leferrea co 

a Division Bench a question relating to court {ees . 

him hy the Taxing Officer ; )3ell that the Bench had no autno- 
1 ity lo entertain such tefeicnoe. KaCBEBA v. KhABAG blNOB. 

33 All. 20 _ 

S. 7, Cl V (b)— Court /res— 5r.rt for Possess.^— 

Quahfiid possession — Appeal seeking to remove the qua n . 
contained tn the rfccrcfi.— Plaintiff brought a claim for possession 
of certain iroperty as bran?feree from a Musammat oom , 
whom the property bad been bequeathed by one Musamma 
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Gombi Kunwar* who had acquired ib under a will executed by 
her husband. The Gourb of 6rsb instance granted him a decree 
for possession, but limited to bhe life*time of Musammab Gomi. 
The defendant appealed, and bhe plaintiff also appealed, seeking 
bo have this condition removed from bhe decree, and paid a 
court fee of Rs. 10 on his memorandum of appeal. Held bhab 
the court fee was sufficient, bhe plaintiff appellant being in bhe 
position of a person in possession of property who sought bo 
clear his title and to obtain a declaration that he had the full 
right of ownership to the property. Rur Chand v. Fatbh 
Chand, 33 All, 705 

S. 7, Clause V (d)— Cowrf fee — Suit to recover a two-thirds share in 
certain specifio pZofs sold — Court fee payable on market value . — 
Where a Hindu widow possessed of certain zamindari property 
of the total area of 17 bighas 6 biswas assessed to a revenue of 
Rs. 19-7-0, sold 11 bighas and 11 biswas out of bhe same, 
which was practically two-thirds of what she possessed and 
speoihed the actual plots sold ; Held in a suit by two out of 
three reversioners to recover two-thirds of the property thus 
alienated that, the claim being for specified plots and not 
a definite share of the whole estate paying revenue, the court 
fee should be paid on the market value of the property in suit 
not on five times the Government revenue. OhandHAN v. 
BiSHAN Singh, 33 All. 630 

iS. It clause IX — Decree on mortgage— ‘Separate liabilities of dis- 
tinct properties — Appeal in respect of distinct properties. In a 

suit for sale on a mortgage a decree was passed declaring the 
separate liabilities of the different properties mortgaged. One 
of the defendants, whose property was held liable for specific 
sums of money, appealed. Held that the proper court fee pay- 
able on the memorandum of appeal was a fee calculated on the 
sum of money for which the defendant’s property was held 
liable and not one calculated on the full amount of the decree. 

Chuabraji K unwar V. The Codbt of Wards, 35 All. 92... 

S. 7, clause IX — Suit for sale, on a mortgage— Court fee payable in 
appeal— Value of the subject matter — Amount declared due on 
date fixed for payment. — A decree for sale on a mortgage de- 
clared that on the date fixed for payment a specified sum would 
be due from the mortgagor, which included interest pendente 
litc. Held that the court fee payable in appeal from such 
decree was to be assessed, not on the amount claimed in the 
suit but upon the amount with interest pendente litc found 
due by the court of first instance at the date fixed for payment. 
Baldeo Singh v. Kalka Prasad, 35 All. 94 

Sch I Art. 1 : Soh. //, Art. 11. — Civil Procedure Code (1908), 

Order XXXIV, rule d — Court fee —Appeal from finol decree in 
a mortgage suit.— Held that an appeal from the final decree 
passed under order XXXIV, rule 6, of the Code of Civil Proce- 
dure, 1908, requires ad valorem court fee and cannot be stamp- 
ed as* an appeal from an order. BajRANGI Lad v. Mahabir 
KUNWAB. 35 All. 476 
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Acts —1870— VII (Court Fees Act) — {ConcldJ) 


Fags 


Sch. 11, Art. 17 {vi)—C(yiirt fee— Suit for restitution of conjugal 
rights. — Beld that the ooxarfc fee payable in respeotj of a suit for 
restitution of conjugal rights is a fee of ten rupees under arti- 
cle 17, clause vi, of the second schedule to the Court Fees Act, 
1870. 2air Husain Khan v. Khurshed Jan, L L. R. 28 All. 
545, referred to. Aisha v. Faitaz Husain, 33 All 767 _ 

Sch. II, Art. 17 (vi ) — Court fee payable on plaint — Suit by plaintiff 
in joint possession to have share partitioned— Fixed fee ten 
rupees. — In a suit for partition, where the plaintiff alleges that 
he is in possession and merely claims partition of the property 
and separata possession of his share, a court fee stamp of 10 
rupees is sufficient. Reoti v. Tjachhman, ^Veekly Notes, 1900, 
p. 90, Wali ullah v. Durga Prasad, I. L. R. 28 All. 340, and 
Bidhata Rai v. Ram Charitar Rai, 12 O. W. N. 37, followea. 
Taba Chand Mukerji V. Apzal Beg, 34 All. 184 

1871— IX (Indian Limitation Act). . , 

S. 21 —Act No. IX of 1908 {Indian Limitation Aoi), s. 31— ZitmUa- 
llQ'fi — Mortgage with possession — Realization of rents and profits 
equivalent to receipt of interest as such under the terms ofir^ 
mortgage. — Under the terms of a mortgage deed executed in 
I8o0 the mortgagee was to take possession of the mortgaged 
property and appropriate the rents and profits in lieu oi inte- 
rest. The mortgagee ramaioed in possession up to 1889 
ho was dirpossessed. In 1910 be brought ft suit for sale. Bcld% 
that the realization of rents and profits in lieu of interest was 
equivalent to the receipt of interest as such under 
the mortgage and therefore under s. 21 of Act No. IS of I®7L 
the mortgagee was entitled to compute limitation from tho 
year ld89, Act No. XV of 1877 having by bhad time oome into 

operation, the plaintiff was in l 910 entitled to « lonft 

within the limitation provided by s. 31 of Act No. IX of i9UD. 
Indarjet: V. Gajadhar Sahai, 35 All. 270 

—1871— XXI— (Pensions Act). 

3, 4, 6, and 8 —Pension — Definition— Grant of Village by Qoeetn~ 

ment revenue free — Wajib-ul-arz— Construction 
Condition purporting to restrain alienation.— Held ® 

grant of zamindaci the revenue of which is remitted by the 
Government is nob a pension within the meaning of s. o 
of the Pensions Aot, 1871, and no certificate is necessary under 
s 6 to institute a suit with respect to it. Nor can an entry m 
the wajib^ul-arz to the effect that “ no co-sharer is competent 

to transfer property " standing by itself, have the effect o 

making such property untransferable, Ganpat Rao v. Anant 
Rao, 1. U R. 28 All. 104; 32 All. 148; and Lachmt Naratn y. 
Mak>.nd Singh, I- L. R. 26 All. 617, referred to. MANNTJ 
Lal V. Fazal Imam. 33 All. 580 

1 872— 1 (Indian Evidence Act). - 

Ss, 11 and 'c2—Ev.dence — Admissibility— Statements of deceasea 
ptrsons. — Held that if the terms of a deposition made by a 
person since deceased do not fall within the provisions o* ®* ^ 
of the Indian Evidence Act, 1872. the provisions of s. 11 of the 
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Acts^l872 — Klndian Evidence Act) — {Contd.) 


Page 


Aob will nob avail bo make suoh deposition evidenoe. — Bela 
Kani V. Mahabir Singh, 34 All. 341 

8s. 14, 15 — Aot No. XLVo/1960 {Indian Penal Ood^), s. 415 — 
Cheating — Evidence to show tnstanees of cheating other than those 
charged inndmissible . — A person employed as a olerk in charge 
of the renewal of lioences for band>oarts reoeived Bs. 2 for eaoh 
suoh renewal, whereas he ought bo have taken Bs. 1-14*0. Ha 
was charged with cheating, and evidenoe was produced showing 
that he bad taken 2 annas in excess from persons other than 
those named in the charge Held that suoh evidence was inad- 
missible either under s. 14, or under s. 15 of the Evidence Act. 
Emperor v. Debendra Prasad^ I. D. R. 36 Cal. 673, distinguished. 
Empress v. if. J. Vyapoory Moodeliar, I. li. R. 6 Cal. 655 
referred bo. Emperor v. Abdul Wahid Khan, 34 All. 93 ... 

3. 44 judicata — Fixed rate tenancy — Partition — Power of joint 

tenants to partition — Suit to recover joint possession. — A certain 
holding owned jointly by tenants at fixed rates was partitioned 
by an award. One party sued on the award to recover exclusive 
possession of certain plots and obtained a decree for possession 
and mesne profits, which was executed. Subsequently the other 
party sued to regain joint possession of tihese plots and pleaded 
that the former decree was by a court nob competent bo pass it 
and therefore nob binding on them. There was nobbing to show 
whether the former suit was filed before or after the coming 
into force of the Agra Tenancy Act, 1901, or whether the land- 
Icrd had or had nob assented to the partition Held that the 
plaintiffs had failed to show that the former decree was passed 
by a court which had not jurlsdiobion. and that the present 
suit was barred. Achhey Lai v. Janki Prasad, I. Ij R. 29 All. 
66 explained. Ragudnaxh Kalwar v. Bala Din Kalwar, 


33 All 143 

S. 4^4: ^Compromise decree— Suit to set aside decree on the ground 
that the agreement was cause I by undue influence -Jurisdio- 

A decree obtained by consent or on a compromise can 

be attacked in a separate suit, nob only upon the ground of 
fraud but upon any ground which would be a sufficient reason 
for invalidating the agreement upon which the decree was based. 
The Huddersfield Banking Company. Limited v. Benry Lister 
and, Son, Limited, L. R. 2 Cb. 273, followed. Musammnt 
Gulab Kuar v. BadshahBahidur 13 G.W.N. 1197 and Sarhesh 
Chandra Basu v. Eari Daval Singh, 14 C. W. N. 451. referred 
to Shami Nath Chaudhri v. Ramjas, 34 All. 143 

S 6Q~M«rtgage^Evidence of execution —Attesting witness^Scribe. 

Held that the scribe of a mortgage deed cannot be counted 

as an attesting witness merely because he has signed the deed, 
even though the deed may in fact have been executed in his 
pre<=enoe- To be an “ attesting witness " within the meaning 
of section 68 of the Indian Evidence Act, 1872, the witness must 
have seen the document exeoutecl and have signed it as a witness. 
Ranu v. Laxmanrao, I. D. R. 33 Bom. 44; Burdett v. Spilsbicry 
10 G and F. 340, and Shamu Patter v.Ahiul Kadir Ravuthan, 
86 Mad. 607, followed. Radha Ktshen v. Fateh Alt Khan, 20 
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/^cts — 1872 — I (Indian Evidence Act) — (Coni^i.) 

All. 532 ; Rc^j Narain Ghosh v. AhdtiT Rdhim, 6 O. W. N. 554 ; 
and Muhammad AUlv. Jafur Uhan, "Weekly Notes. 1897* P. 146. 
discussed. Badri Prasad v. Abduu Karim, 36 All. 254 .... 

g 69— Proo/o/ document— Document required by law to he attests — 

Death of attesting witness — Hindu law — Joint Hindu family 
Parlies.— On execution ot a deed of mortgage the names of two 
out of the four attesting witnesses were written by the scribe, 
who also signed the document himself. Held that, it being 
necessary to prove the deed of mortgage after the death of all the 
attestiDg witnesses and the scribe, it was sufficient to prove the 
handwriting of the scribe. Radha Eishen v. Fateh AU Kam. 
I L B 20 All. 532. referred to. Where all the adult members 
of a joint Hindu family appear on the record as plaintiffs or 
defendants, it is a legitimate presumption that they are aotmg 

ae managers on 

of the family who do not join in the suit. Eon Lai v. UunmM 
Kunwar, I..L. E. 34 All. 549, and Nathu Lai v. iolo, I. L. ^ 
34 All. 572, referred to. Keisbna Jiva Tewabi ». BISNAIH 

KALV.fAB, 34 AU. 615 

Ss 69 -and 10 — Evidence—Mortgaqe— Proof of execution of mortgage 
—Morlnagnrs .lliterale, and both they and the attesting wUnettes 
dead before suit brought.— k mortgage deed was on the face ol 
it executed in 1899 by three illiterate mortgagors, who affixed 
their marks, and was attested by more than two witnesees An 
the time of the institution ot a suit for sale thereon, all the 
executants and the attetting witnesses were dead, and the evid- 
enoe tendered in proof ot the mortgage consisted of U) the 
statement of a witness who professed to be acquainted with the 
handwriting of two ot the attesting witnesses, ( 2) a deed ot 
usufructuary mortgage executed by one of the executants of 
moitgage in suit and by the representative of the two other 
executants, which referred to and recognized the fi®DUineness of 

the mortgage in suit, and (3) a deed of exLu 

the representatives or some of the representatives of the exeou 
tants of the deed in suit, which recogni^zed the 8eumnon«ss ^ 
the usufructuary mortgage mentioned above Held 
regard bo sections 69 and 70 of the Indian Evidence Act. 187 A. 
this evidence was not sufficient to prove the mortgage m sum. 
Gobardhan Das v. Hoiu Lal. 35 A. 364 

S. 9i— Evidences admissibility oj— Confession made to inquiring 

mogistrate, but not recorded by him in writing -Crtmtnal i'ro 
cedure Code, si. and &33.— Hcfi that a j 

accused person made to a magistrate bolding an inquiry is a 

matter required by law to be reduced to the form of ® 
within the meaning ot s. 91 of the Indian Evidence Act, 1872, 

and that no evidence can be given of the terms p 

fession except the record, if any, made under s 364 of the Code 
ot Criminal Procedure. S. 533 ot the Criminal Procedure Code 
has no application to a case where no record whatever has been 
made of such a confession. Empeeor v. GolabU, 35 All 2bU ... 
S. 91— on tromisscrynote-Eote inadmissible in euidenca-- 
Plaintiff entitled to fall back on original cause of action, it a 
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oreditor has a cause of aobion for the recovery of money for 
v?b!oh his debtor has executed a promissory note, separate from 
and independent of the note, he can recover upon suohcau*=e, in 
case the note for any reason cannot be put in evidence. Nor is 
the creditor necessarily debarred from suing on the original 
cause of action by the fact that it arose out of the same trans* 
action in the course of which the promissory note was executed, 
Parsotant “NarcLyan v. Taley Singh, I. L. R. 26 All. 178. over- 
ruled. Sheikh Akbar v. Sheikh Khan, I. L. R. 8 Cal. 256, 
Krishnaji v. Rajmal, I. L. R. 24 Bom. 360, Ytrbhadrapa v. 
Bhimaji, I.L.R. 28 Bom. 439. Banarsi Prasad v. Pazl Ahmad, 
I.LR. 28 All. 298 and Sri Naih Dae v. Angad Singh, 7 A.G.J. 
459, referred. Ram Sj^b.vv v. Jasodha Kttnwab. 34 All 158... 
S. 92 — Admissibility of evidence to show that a document purporting 
to be a sale deed is in reality a deed of gift. — In the appeal 
their liordchips were of opinion that the decree to the H’gh 
Court in Faiz^un-nissa v. Banif-un^mpo, I. Ij, R. 27 All. 612, 
could not be supported and remitted the case to the Hifih Court 
to be dealt with on the evidence. HaNIF-UN NISSA v. FaIZ-UN- 

NIS9A, 33 All 340 

S. 92, Proviso 1 — Evidence^Proof of failure of eonsideratxon — Pro- 
missory note given partly on account of a gambling dfht. The 
defendant who had been gambling with the plaintiffs and 
had lost, gave the plaintiffs two promissory notes, partly for 
his gambling losses and partly on other accounts, but it 
could not be ascertained wbab proportion of the total sum 
secured was represented by the gambling debts. Beld, on 
suit to recover on these notes, that it was open to the 
defendants to prove that the consideration was in part at 
least money lost in gambling ; and the court below was justi- 
fied. on its finding that the part of the consideration represented 
by gambling debts conld not be separated from the rest, in 
dismiscing the whole suit. Juggernauth Sew Bux v. Ram Dayal, 
I Ij R 9 Cal 791 distinguished. Balgobind v. BuagGU MaL, 

35 AH. 558 .T. T, ^ J- X 

5 1 Q 3 — Evidence — presumption of death Burden of proof, aeld 

that the nresumption which it is permissible to make under 
s 108 of the Indian Evidence Act, 1872. does not go further 
than the mere fact of death. If the period which has elapsed 
since the time that the person whose death is in question was 
last heard of is more than seven years, there is no presumption 
that such person died during the first period of seven years and 
nofcab anv subsequenfc period. Dharup Nalh^. Gohtnd Saran 
I Ij R 8 AH 614, dicou«se(1. In re Phenes Iru^ts Li. K 5 Ch. 
A {39 Narayan Bhagwani V. Shriniwns. B Bom. U R. 226, 
Fani Bhvshan Banerjf y. Surjya Kanta Bay Chowdhur?,. 1. E. 
R 35 Cal 25 and Srinnth v. Probodh Chvn fer Pas. 110. L. J. 
680 referred to. MuhaMMAD Sharif v. Bande Ali, 34 All. 

36 * * ^ 

S llA— Burden of proof — Snff on mortgage bond — Production by 

plaintiff of oopy oj bond on the ground of loss of the original — 

Defendant's admission of execution and production of original 
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Acts 1872—1 (Indian Evidence Act) — {Gontd^. 

with payment of debt endorsed hy ayent of tnottgayee — Hebuttol of 
defendants' eyidenc& by plaintiff with false story. In a suit for 
money due on a mortgage bondt the plaintiff produoed only a 
oopy of the document, alleging in his plaint that it had been 
lost. The defendant admitted its execution, but alleged that 
the debt had been discharged; and in support of his allegation 
he produced the original document containing the endorsement 
of the mortgagee through her agent of payment of the debt. 
The Subordinate Judge, relying on s. 114 of the Evidence Act, 
put the onus on the plaintiff, who to account for the posses- 
sion of the bond by the defendant, set up a case supported by 
witnesses which both courts below held to bo false. The Sub- 
ordinate Judge dismissed the suit. The Judges of the Judicial 
Commissioner's Court disbelieved the evidence on both sides, set 
aside the presumption under s. 114 of the Evidence Act, and en- 
deavoured to make out a case for the plaintiff based on a theory 
of their own. Held (reversing that decision) that the first 
Court was right in holding that the production by the defendant 
of the bond with the endorsement of payment oast on the 
plaintiff the burden of proving that the debt was still outstand- 
ing; and that the appellate Court should not have disregarded 
the presumption under s. 114 in favour of a “possibility” based 
on surmise. Suspicion^ though a ground for scrutiny, could 
not be made the foundation of a decision. MdHAMMAD MeHDHI 

Hasan Khan v. MandirOas, 34 All. 511 

8. 114, See Act No. Ill of 1877, Ss. 32,‘:0,75. 34 All. 253 

IX (Indian Contract Act). 

Ss. 10 a7id 11 — Guardian and minor — Sale of his own property by 
guardian to minor — Sale valid if for bene fit of minor. A cer- 
tificated guardian transferred some immovable property belong- 
ing to himself to his minor wards in satisfaction of money 
which he owed to them. After the guardian's death the minors 
sued his heirs for possession of the property. Held on the find- 
ing that the transaction was bona fide and for the benefit of 
the minors, that the transfer in their favour was valid and 
could be enforced by them as against the heirs of their late 

guardian. Ulfat BaI v. Gauri ShanKaR, 33 All. 657 — 

8. W~Minor— Sale— Minor vendee subsequently dispossessed by 
third party—Hight of vendee to recover purchase money from 
vendor. — Where certain zamindari property was sold to persons 
who were minors at the time of sale, and the purchasers 
subsequently ousted on suit by third parties, it was held a 
the purchasers were at any rate entitled to recover from t e 
vendors the sum which they had paid as purchase mon^. ^ 
Sarwarfan v. Hakhr-nd’din l\Jahomed Chotodhurit 9 A. H. . » 

L. B 39 I A.; I. Ti,. R. 39 Cal. 232 and Mohri iHbee v. Hharmo- 
das Gh-s.-, 1. Tj B. 30 Cal. 539, distinguished. WaLIDAD KHAN 
V . Janak Singh, 35 All. 370 

Sj, 23, 27— Agrc ment between several firms to fix rates for ginning 
and haling cotton and to share profits — Agreement neither tn res* 
traint of trade nor against public policy. — Held tbatanagree- 
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Acts 1872 — 1 (Indian Contract Act). — {Concld). 

menty thereby certain firms fixed the rates to be charged for 
ginning and baling cotton, and further as to the manner in 
which the profits should be shared by the parties thereto, was 
an agreement neither in restraint of trade nor opposed to 
publio policy. Harihhai -Wancfc Ziol v. Shntafali Isahji% I.L.R. 

22 Bom., 861, and JJruzfr & Co. v. The Bombzy Ice Manufao- 
iuring Co., I. L. B., 29 Bom., 107, followed. Kuber Nath u. 
Mahah Bam, 34 All. 687 

S, 30 — OoTifract collateral to a wagering contract not unenforceable, 
—-Where an agent has incurred losses on behalf of his principal 
he is not disentitled to recover as against the principal by reason 
of the contract in respect of which such losses were incurred 
being a wagering contract. Shibbo Mai v. Tjachman DaSt I.L.B. 

23 All. 165, followed. Thacker v. Bardy. B. B. 4 Q. B. D. 685, 
referred to. Jagat Nabain v. Sri Kishah Das, 33 All. 219 ... 

^^—Coniract— Mortgage— Part of consideration unpaid-— Effect 
of such non payment.— V^here on execution and registration of 
a mortgage an interest in the mortgaged property has vested in 
the mortgagee the fact that part of the mortgage money as 
soeoified in the deed of mortgage has not been paid neither 
renders the mortgage invalid nor entitl^ the m^tgagw to 
rescind it at his option. Gokal Chand y. Kafemaw, Punj. Bee., 
1907 274, dissented from. Taiia y. Bobaji, I. B. R , 

176, *Subba Bau v. Devu Shetti, I.B.B. 18 

Sahat V Udit Enrain Singh, 10 C. W. N., 932. and Ba^ Nath 
stnah v. Paltu, Weekly Notes, 1908, p. 38. referred to. Bashik 

Bab V. bam Nabain, 34 All. 273 

S, 43, See Band-hollbr and Tenani' 34 All. 604 

S 212, See CIVIB PROCEDURE Code (1908), s. -0 (c), 34 All. 49,., 

S -Principal and agint-Vntrue representation by aQentas to 

extent of his ayihoritv—V^ ^>nlity of agent. Bel l that s. 235 of 
the Indian Contract Act, 1872, applies as much to the case of a 
™n who untruly represents the extent of the authority given 
to h^m by another as to that of a person who represents him- 
self t?be%he agent of another l" J o"b 215 7 

from him whatever. Coll-n v. Wright, 27 B. J- Q- ^,7 

B & B., 301, referred to. Ganpat Prasad o. Sarjd 34 All. 

168 

StSfr* NO. tv’i ,910. .. 00, 30 .0,,. 570 ... 

05. 7, 70 f Mischief — Penal previsions of the Canal 

Go,le.- U.U (1) that 

f ‘70 o( the Noitbern lodm Conol and D.ainago Aob. 1873. 
J . 0 . 7 , bar tbe pro ccution of an B 0 cu=ed perion under any 
n?bBr Tav/for any oUence puni-bable under tbe Canal Act. (2) 
it is an act of ■wiMul mischief punishable under the Indian 
Penal Code for any person to make a breach in tbe wall of a 

fanab Emfeeob b. BANbi 34 All. 210 
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1873— (North — Western Provinces and Oudh Land Reve- 
nue Act.) 

Ss. 146, 148 and 167 — “ Proprietor ” — Mortgage hy maufidar— SaZe 
oj mahal for default in payment of Government revenue-^ 
BighU of purchaser and mortgagees of the mua6. Where certain 
Muafidars, whose rights as such accrued before the year 1870, 
and were not shown to have been created by the zamindars of 
the mahal in which the muafi land in question was situate, ese- 
cuted a usufructuary mortgage of such land, and thereafter the 
mahal was sold for default in payment of Government revenue, 
it was held that the rights of the mortgagees were not extingni- 
shed in favour of the purchaser. KUNWAR SEN v. JWALA 
Prasad, 35 All. 190 

1785 — IX (Indian Majority Act). 

Ss. 2, Z— Hindu law — Majority — 7estamentary capacity of Hindus. 
■ — Held that a Hindu domiciled in the United Provinces cannot 
execute a valid will until he has reached the age of majority as 
prescribed by the Indian Majority Act, 1875. HardwarI LaIi 
V. Goubi, 33 All 525 

S. 3 — Guardian and minor— Effect of appointment of Hindu widow 
as guardton of her minor sons— Sale of minor's property. — A 
Hindu died leaving a widow and two minor sons. The widow 
was appointed in 1890 guardian of the two sons, and in 1891 
obtained sanction from the District Judge for the sale of half 
of the property of the minors. In 1906, the widow and the 
elder son, who bad then attained majority sold part of the pro- 
perty of the sons amounting to somewhat less than half. With- 
in three years of his coming of age the younger son sued for 
a declaration that the sale of 1906, and mortgage executed in 
1902 were not binding on his interest m the property purporting 
to be dealt with thereby. Held (1) that the appointment of 
the mother as guardian had the efleot of prolonging the minor- 
ity of both sons until they reached the age of twenty-one years 
and (.2) that the sanction of the Judge given in 1891 could not 
validate a sale which was not made until 1906. Gharib-ullahv. 
Khalak Singh 25 All. 4U7 distonguisbed ShaMI Nath Sabi 
y. LAiiji Chadbk, 35 All. 150 
1877—1 (Specific Relief Act). 

Ss. 8 and 9. — for ejectment based on title — Court not competent 
in such a suit to grant a decree on the basis merely of previous 
posseaaiow. — Where a plaintitf sues for possession on the basis 
of title and fails to establi-h his title, he cannot be granted a 
decree for possession under the first paragraph of s. 9 of the 
Specific Belief Act. Bam Harakh Hat v. Sheodthal Jot», I.L.E. 
15 All., 384 and Mousi v. Kashi Weekly Notes,' 1897, p. 146, 
overruled. Homat^ami Chetty v. Pataman Chetii, 25 

Mad., 448, followed. Wojid Ali v. Ham Satan Weekly Notes, 
1884 p. 39 and Chuihon Hatt v. Sheo Ghulam Bai, Weekly 
Notes, i889 p. 89. referred to LaCHMAN v. ShaMBHo NaraiN 

33 AH. 174 •“ 

8. 9 — i^'css^ssorv suits dismissed — Applicaiion by plaintiff for revi* 
sion rejeGted . — When the plaintiil's suit under 8. 9 of the 
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Act* 1877 — (Specific Relief Act) — (Conc^.) 

Speoifio Baltef Aofc, 1877, was dismissed, the High Court deolin- 
ed bo interfere in revision upon the ground that it was open to 
the plaintiff to take another remedy and bring a regular suit on 
title. Jwala v. Ganga Prasad^ I. H. B. 30 All. 331, followed. 
Ram Kishan Dab v. Jai Kxshan Das, 3d All. 647 
S. 31— Arbitration — Reference to arbitration pleaded in bar oj suit — • 
EffOst 0 / reference having become unenforceable before suit. — Held 
that an agreement to refer to arbitration wbioh has not been 
aoted upon and whioh has become from lapse of time unenforce- 
able oannot be set up as a bar to a suit respecting matters 
wbioh had been included in the agreement, Atma Rai v. 
Sheobaran Rai, Weekly Notes. 1882. p. 58. Tahal v. Biskeahar, 
I. It. R. 8 All. 57. and Adhibai v. Cursandas Naihu, 1. L. E. 11 
Bom. 199. Bam Kumar Singh v. Jag Mohan Singh, 33 

All 315 ••• 

S. 30 — Specific performance — Au'ard — Suit to recover money payable 
under an award-^Act No. J.X of 1908 {Indian Limitation Actj^ 
schedule /. articles 116 \9,0-^Um%taUon.-By the terms of 
an award it was provided, inter alia^ that the defendants should 
pay to the plaintiff the sum of Rs. 350 on or before the 27th of 
June 1904, and in default of such payment the plaintiff could 
recover from the defendants Rs. 350 wibh interest at 12 per 
cent, per annum. Held that a suit to recover on default of 
payment by the stipulated date, the sum abovenamed with in- 
terest was not a suit for specific performance of a contract, and 
as such governed by article 113 of the first schedule to the 
Indian Limitation Aofc, 1908. but was governed by either ar^ole 
116 or article 120. Sukho Bibi v. Ram Suhh Das, I. D. B. 5 
All 263 Raahubar Dtal v. Madan Mohan Lat* 1. 1^- -J** 

3 Sheo Narain v. Beni Madho, I. L. B. 23 All. 285, So^auaffi 
AmmZ y Muthlvva Sastngal, I- L 23 Mad 593 Tal.v,^ 
Stngh V. Bakori Singh, I. L. K- 26 All 497 and 
Banikya v. Behary Lai Basak, I. L. R. 33 Cal. 881. Kdldip 
T* iTn^T? 4) TVf aH AOIj ^^UBE 3tl All* 43 ••• 

Sa. 39 and 42, See Civil Procedure Code (1908), order XLiI, rule 

22, 34 All. 140 
S. 49, See Minob, 35 All. 487 

' 1877 III (Indian Registratjon Act). 

sf PreaenlaUon ’’.-Where the exeeutanOs of 

a doonment whioh ib is desired to register are present acquies- 
o.ng in the handing over of the doonment to tbe Begistrar for 
registration, the fact that the physical act of handing the docu- 
ment to the Registrar is performed by a person who is nob 

^H,or=2iea to ’ptesenf the doonment for registration will not 
rondel the presentation invalid. Nath Mal u. Abdul Wahid 

S. \ugislraiion—Emdence— Presumption of validity of 

,tai„lration— Preaumptwn Ttbutied by evidence showing document 
to have been presented by an unauthorized person.- Although, 
when the validity of the registration of a document is in ques- 
tion after the lapse of a coutideiable period of time, it is to be 
presumed that the registration was carried out acooroing bo law, 
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yeb when there exists evidence which discloses a fatal defect 
in procedure, as for instance, that the person who presented the 
document for registration was nob legally authorized to do, so the . 
registration must be held to be invalid. Such a defect as presen- 
tation by an unauthorized person cannot be cured by subseq- 
uent admission of execution on the part of the executants. 
Mohammed Etoaz v. Birj Lall, L. R. 4 I. A. l66, and 
nissa V. Abdur Bahim. I.L.R. 23 All. 233. referred to. 

Begam v. Fozal Busam Khan> 9 A. L. J. 148, and Ram Ghan- 
dra Das v. Farzand AH hhan. I. L. R. 34 All. 253, disti^ 
guished, Jambu Fbasad v. Muhammad Aftab Ali Khan, 34 

All 331 *** 

S 42 — Hindu law — Beversioner — Sitti for declaration of 

Cause of action— Will made hy Hindu widow in possesaton— 
Limitation. — D, a separated Hindu, and his son A 
on the same day the father dying first. A’s son, S. M. a 
week later leaving his mother H and his grandmother La. Ihe 
property was then recorded in the name ‘of M and H; but M. 
got possession, and in 1908 executed a will in , 

daughter S. The reversioners of D brought a suit in 19Uo tor 
a declaration that the will would have no effect on their 
sionary right. S set up her right bo the property, ignoring t^t 
of H. Held, that even during the lifetime of H, the plainbins 
wore entitled to institute a suit for a declaration only 
the provisions of section 42 of the Specific Relief Act. iieia 
further that the suit was nob barred by limitation. Mutation 
of names in M's favour was more or less an equivocal 
might possibly have given a cause of action, bub when in lauo 
M ‘^pfecifioally declared that the heir to the property was b ana 

S herself assorted her title, the plaintiffs acquired a cause ot 
action sufficient to entitle them to sue. SHEORAJI v. RAMJAS 

PANDE, 33 All. 4‘iO . 

Ss. 17, ‘^9—BcgistratiO)i—Ei)tde)ice—Pt;tUto7i of . 

registered and not embodied in ang decree of court. Held bh 
a petition containing the terms of a compromise between 
to a Revenue Court suit which bad been filed in the 
was unregistered and had nob been acted upon or 
the Revenue Court’s decree could nob in a subsequent oivu su 
be used as evidence of the terms of such compromise, the pro- 
perty purporting to be dealt with thereby being above the value 
of Rs. 100. Sa-dar-nd-din Ahmad. V. Chajju, L oog 

13, and Kashi Knnbi s. Sumer Knnhi, ^ 
followed. I^'Ragwan Sahai u. Har Chain, 33 All, 47o 
S s 17 and 49, See Act No I OF 1869, 33 All. 344 . . -• 

S. 17 W)'-Morbjagc — Agreement to rehnquish portion tf 

agreement executed by a mortgagee alter the date of ‘be mort 
cage rrhereby be relinqui<-bed a certain part of the principal and 
aKerost. past and future, on the mortgage in lieu of certain 

services rcndoied by the mortgagor to the ® 

document which required registration to make it admissible m 

evidence, and it could not be said to be an acknowledgment oi 
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payment within the meaning of the exception contained in 
s. 17, clause (n), of the Indian Registration Act, 1877. GOBAR- 
T>AN Sahi u, Jadunath Rai, 35 All. 202 

S. 21 — ‘Tlegistration — Sow far a misdescription of property compris- 
ed in a deed may invalidate registration. — Where one of seve- 
ral villages comprised in a registered mortgage deed wasdesofib- 
ed as being in a wrong tappa, the description being, notwith- 
standing this error, sufficient for identification, it was held that 
misdescription was not. sufficient to invalidate the mortgage as 
regards the village in question. Beni Madho ^ngh Jagat 

Singh, 10 A. L. J. 33 referred to. ParSOTAM Das v . PatesRI 
Partap Narain Singh, 35 All. 250 . — 

S. 32, 60, 75 —Begistration-~Presentat%on -Endorsement of rmaUr- 

ing officer -Presumption -Evidence Act No I °f 

Evidence Act), s. 114.— A document was presented to a Sub- 
Eegistrar for registration by a harMa of the person 
favour it was executed. It was received for registration. 
taneously with the presentation an application was ““^e ‘o 
summon the executants. 

•Rflrt^Qf■r^lr nonsideria«» that execution was not admitted, 

S register the dooum" 0 nt. The matter eame up before the Dis- 
trict Registrar by means of an application under s. 73 of the 
^106 Kegisorar oy presence .of the executants having 

Registration Ac Be^jistrar ordered that the document 

been secured the District was apparently then sent 

should be register . T?pi 0 icfcTarbv whom it was registered 

:^sfn:e^" oyiSe^X contrary it must be 
Held that Uarindc. who presented the document was 

presumed that the ,„,th 0 r that, eyen if the 

duly authorized '? direct to the Sub-Regis- 

Registrar had in fact X"“e,,on who had presented it 

trar, instead of was not sufTioient to invalidate 

for registration, this fa^ alone ^ ^ Lall.^. R. 4 I A. 

the registration. v AMtii Rahim. I. D. R. 23 

167. referred to ” '^ath, I. D. R. 28 All. 707. 

dil\ingui:hfd''^E^^^ CHAKPK-. DAS e.. FABZANP AH KHAH. 

s. sSt':^ t:^ 

registered deeds. ^?.iifferent dates was sold in execution of a 
registered two mortgages and parohasod by the 

decree on the lat by an unregistered deed 

decree-holder, Y>y a registered deed without 

fco Bal Kishan, j prior unregistered mortgage. Held 

making any men .on o he pr^r^,^ on the prior unregistered 

that after oulahchand y. Bha-chand. I. D. R. 6 

nnfd^o Promd V. B^d Jeo, ^YeehIv Notos 1901, p. U2. 

r\"d%r isnl Phas^-.- 

(1877)— XV (Indian 

S, 2, See Parties, 33, AH- -*7^ 
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S. 3, SflV Ih Arts. 13 and 14: — CMl Proc&dure Code (1882). ». 310-d. 
— Execution of decree — Suit involving the cancellation of an 
order setting aside a sale — 'Tjimitation. — A Civil Courb aoting 
under s 310-A of the Coda of Civil Prooedura, 1882, seb aside a . 
sale on an applioation made aboub 14 months after bhe sale. 
The aucbion-pnrohaser more than a year after this order sued 
for possession of the property and for a declaration that the 
order under s. 310-A was passed without jurisdiction. Held 
that the order whether passed rightly qp wrongly was not a nul- 
lity, and that the order having been passed in a proceeding 
other than a suit, art. 13 of bhe second schedule to the Indian 
Ijimitation Act, 1877, barred the present suit, inasmuch as the 
plaintiff could not obtain a decree for possession without first 
having the order set aside. KiSHABi LaIi v. Ktjbbb SiNGH, 33 
All. 93 


S. 9. See Act No. XV of 1877, s. 19 and Soh. 
227 


II, Art. 148, 35 All. 

... 1178 


S. 19 — Mortgage — Redemption — JLimitation — Achr^toledgment . — • 

Hdltf, that an acknowledgment of bhe title of the mortgagor 
made by only one of two mortgagees would not avail to save 
bhe mortgagor’s right to redeem being barred by limitation 
where the mortgage was a joint mortgage and incapable of 
being redeemed piecemeal. Eharma v. Balmakundt T. Ij. R. 18 
All. 458, followed. JwAt,A Pbasad v. Achchey Lal. 34 All. 371 SOU 
S. 19 and sch. 21, Art. U8 - Acknowledgment, effect of— Acknowledg- 
ment by widow in possession of hushand*s estate — Suspanston of 

Hmtiation — Act of 1877. s. 9 — Act XTV of 1859 $. 1, 

clause 15 — Res judicata — Contentions raised for the first time 
on appeal to His Majesty in Council — ‘Practice of Privy Conn* 
oil. — In a suit brought by the appellant on the 4th of March, 

1907, against the respondents for the redemption of a mortgage, 
dated the 2nd of January, 1642, made between the respective 
predecessors in title of the parties and in which no date for 
redemption was specified, acknowledgments of the mortgagors 
right had been made by the widow and daughter of a former 
mortgagee, a predecessor in title of the respondents, which, the 
appellants contended, extended the period of limitation. Held 
that the law of limitation applicable to the case was 'not 
Act XIV of 1859, the law in force at the date of the acknow- 
ledgments, but Act XV of 1877, which was in force at the time 
of the institution of the suit. Under Art. 148 of soh. II, to 
that Act the period of limitation presoribed for a snit to redeem 
a mortgage was 60 vears from the time when the right to re- 
deem accrued, and by s. 19 an acknowledgment to be effective 
must be “ signed by the party against whom such right is olaim-^ 
ed or by some per^^on through whom be claims title. 

Held that the respondents derived title through the last male 
owner, and not through his widow and daughter, who were 
therefore not competent under section 19 to make an acknow- 
ledgment of the right of redemption so as to bind any interests 

except their own. To bold otherwise would be to extend the 
power of a Hindu female in possession of a limited interest to 
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bind bho estate to an extent whioh was not sanctioned by antho- 

aoknowledgnnent of liability only extends the period 
of Kmitation within which the snit must be bron^ht, and does 
not confer title, and, with reference to section 2 of Act XV of 
1877, was not a "thing done *' within the meaning of section 6 
of the General Clauses Consolidation Act (Iof1868\ There 
was nothing in article 148 of Schedule IT of Act XV of 1877 to 
justify a holding that by reason of the fusion of the interests of 
the mortgagor and mortgagee (which it was alleged, took place 
between the years 1883 and 1898) the period of limitation 
which began to run on the 3rd of January, 1842, was suspended ; 
which would be deciding contrary to section 9 of the Act : this 
suit not being one to which the proviso to that ^section applied. 
Barrel v. Earl of Eoremont, (1) distinguished. The present spit 
was not barred as res judicata, hv a former suit in 1904. With 
regard to contentions raispd on this appeal which had not been 
raised before at any stage of the case, and consequently had not 
been oonnidered by any of the Conrfts below, nor were even 
suggested in ♦■he reasons in the case of the appellant to England, 
their Lordships adhered to the established practice of the Board 
not to allow new cases to be made for the first time on appeal 
to His Majesty in Council, SoNi Bam v. Kanhatta LaIi, 36 
All 227 

S. 2, 8ch. 11, art. 35. See Act No. IX of 1908, s. 29, 34 All. 412... 

Sch. IT, arts. 44 and. 144. See Muhammadan Law, 34 All. 213 ... 

Sch. II, art. 104 — Muhamtnadnn Jaw — Bower — Wife j)ut into pos- 
session of hushand.*s property in his life-time and suhsequeniJy 
dispossessed — Suit hy hfr heir fr.r balance of dower debt ■ 
Ltmitotion. — Eeld that article 104 of sob. IT of the Indian 
Limitation Act, 1877 (art. 104, sob. I. Act TX of 1908) does 
not apply to a suit by one of the heirs of a Muhammadan widow 
who having been put into possession of her husband’s property 
during his life time in lieu of her dower is dtsooss 0 c;«;ed thereof 
subsequently to his death. Hamid-UIiLAH Khan v. Najjo, 33 
All. 568 

Sch. II, arts. 100, 116 — Suit to recover rent on a reaistered lease — 
Limitation. —Held th At a suit for the recovery of rent based 
upon a registered lease i« governed as to limitation, not by 
art. 116, but by art. 110, of the Indian Limitation Act. 1877. 
Ram Narnin v. K-rmta Sinoh, I. L. R. 26 All. 138, followed. 
Jaqgi Lad v. Sri Ram, 34 All. 464 

Sch. II. art. U6. See CONTRACT. 34 AH. 429 

Sch. 11. arts 137. 142. 144 — Adver'.e possession — " T\rfer\danC — 
Successive hut inde'f^endent trespasser. —Plaintiffs purchased 
certain property at an execution sale on the 20hh November 
1891, the property being at the time of purchase in the pos^escion 
of trespassers, and formal poscp«;c:ion was given to then on the 
25bh November 1892. In 1®97 other persons, also trespassers, 
obtained possession of the prorerby, apain'^b and not through 
the persons origina'ly in possession. In 1908, the plaintiffs 
sued bho second set cf trespassers for possession. EeXd that 
article 144 of the second schedule to the Indian Limitation 

1449 


Page 


M78 

829 

692 


382 


865 

841 


A y^isa 



aBNERA.i:i rKDEX 


Acts (1877) — XV (Indian Limitation Act) — (Oortc?^.). 


Page 




Aofc, 1877, applied and the suit was not time-baTred. Rdtn 
Prasad Jann% v. Lahhi Narain Pradhant L. B. 12 Cal. 197* 
followed. Bam Tjakhan Bai v. Gajadhar Bai, 33 All. 224 .. 

Scfc. II, art. 141 — -Hindu law — Stiii bv reversioner for possession 
Adverse possession by widow of predeceased son of last male 
owner — Limitation. — A separated Hindu died leaving him 
surviving two widows and a daughter-in-law, the widow of his 
predeceased son. Upon the death of the survivor of the two 
widows the daughter-in-law took possession of the property and 
remained in possession thereof for more than twelve years, 
adversely to the reversioners. Held on suit by the reversioners 
to recover possession that their claim was titne-barred, their 
cause of action hoving commenced from the death of the 
survivor of the two widows of the last owner. Sham Koer v. 
Dab Koer, U. B. 29 I. A. 132, referred to. GajADHAR PandE u. 

Parbati 33 All 312 

Sch. II, Art. 178 — Act Ho. IK of 1908 {Indian Limitation Aot^* s. 15 
’—‘Execution of decree — Limitation — Hxecution^stayed hyinjunc~ 
lion. — In execution of a decree certain property was attached 
by the decree-holder by means of an application made on the 
8th of July. 1904. Objection was taken to the attachment, 
which was disallowed on the 10th of March, 1903. This was 
followed up on the 5hb of April, 1905. by a declaratory suit 
against the decree-holder. An injunction was also granted on 
the 6bhof April, 1905, whereby the sale of the property in suit 
was soayed. The suit terminated on the 26tb of June, 1907i but 
the injunction lasted until January, 1909. The next 
for execution was made on the 14bh of April, 1910. Held 
this last application was within time whether the Ijimitation 
of 1877 or that of 1908 applied. It was not relevant that the 
decree-holder might possibly have obtained execution of the 
decree against other property of bis judgment-debtor. "Behara 
Lai Misir v. Jagannath Prasad, I. U. B. 28 All. 651. followed* 
Ghulam Nasir-ud-din V . Hardeo Pras.ad, 34 All. 436 
Sch. II, Art. 180 — Execution of decree — Limitation — Terminus a 
quo — Order of His Majesty in Council dismissing an appeal for 
want of prosecution an affirmance of the decree appealed^ from. 
An order of His Majesty in the Privy Council dismissing an 
appeal for whatever cause is in effect an affirmance of the court 
below and is the only order in the litigation capable of enforce- 
ment. Where, therefore, an appeal to His Majesty in Counci 
from a decree passed by the High Court for sale on a mortgage 
was dismissed for want of prosecution, it was held that limita- 
tion in respect of an application by the decree-holder for an 
order absolute for sale was governed by art. 180 of the second 
schedule to the Indian Ijimitation Act, 1877, time running 
the date of the order of His Majesty in Council. Pitts v. La 
Fontaine, ti.R. 6 A. C. 482, Luchmun Pershad Sinoh v. Kishun 
Persad Sinrjh, I. U. B. 8 Cal. 21P. Beni Bai v. Bam Lakhan 
Bai, I. Tj. B. 20 All. 367, Tassaduq Basul Khan, v. Kasht 
Bam, I. L. B. All. 109, and Oudh Behari Lai v. Nageshar 
Lai, I. li. R. 13 All. 278. referred to. Bipro Doss Gossasn v. 
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Chunder Seekur Bhuttacharjeet 7 W. B. C. B. 521, distinguish- 
ed. Abdul Majid v. Jawahir BAii, 33 All. 154 
Soh. lit Art. 179. See Limitation, 33>A11. 264 
Soh. lit Art. 179. See Civil Pbocedurb Code (1882), ss. 341 and 
349, 33 All. 279 
1878 -~1 (Opium Act). 

Ss. 5, 9 — Master and servant — Liability of master for act of ser cant. 
— Where the servant of a licensed vendor of opium, in the 
course of his employment as such servant, sold opium to a per- 
son under the age of fourteen years, it was held that the licen- 
sed vendor also was liable under s. 9 of the Opium Act even 
though he might not have been aware of the sale. Queen-Em- 
press V. Tyab Alu I. L. B. 24 Bom. 423. followed. Bmperor 
V, Babu Lal, 34 All. 319 ••• 

1878— XVII (Northern India Ferries Act). 

S 22 Ferry — Illegal toll taken by senants of lessee — Lessee himself 

not responsible.— Eeld that the lessees of a ferry could not be 
held responsible under s. 29 of the Northern India Ferries 
Act, 1878, for the taking of unauthorized tolls by their servants 
when they were not present and took no part in the extortion. 
Queen-Empress v. Tyab AUt I. L. B. 24 Bom. '423. distinguished. 
Emperor v. Behabi Lal, 34 All. 116 

1881— XXVI (Negotiable Instruments Act). 

^ 93 VVflrtt of notice of dishonour — Whether damage caused by 

reason of such want of notice— Burden of proof.— In a suit by 
intermediate endorsers of a hundt against earlier endorsers, the 
court found that the hu7id% bad not been presented for payment 
within a reasonable time and that notice of dishonour was 
nob given. Held that it lay upon the plaintiffs to prove that 
the defendants could not suffer damage by reason of 'want of 
notice of dishonour; nob upon the defendants to prove that 
they had suffered damage. Mott Lalv. Mott LaU I. L. B. 6 

All. 78, followed. Madho Bam v. Durga Prasad 33 All. 


Page 




|QQ2 II (Indian Trusts Act). ... 

c Trustee entering into dealings in which, his own 

.nUresl may come into contiiot with his duty as trustee -Pur- 
of mortgage deed comprising property belonging at the 
tZ o piTrclTe to the trust - K member of a body of trustees 
™^ehased for a very low price at an auction sale in execution 
of a simple money decree held by the trustees as suoh a mort- 
gaee bond comprising, amongst other Propeit/. “ 
thiob two-tbirds had bean previously purchased by ‘he author 
Tf tL trust and formed part of the trust property. Neither the 
nnJcha<=er nor the trustees had obtained the leave of the court 
f hid The auction purchaser claimed the purchase for him- 
and sought to enforce the mortgage by ^n\t.— Eeld that 
fhA auction purchaser could nob be allowed bo do bhie, but 
nst on the contrary, be taken to have made the purchase for 
hhfl beneBt of the trust. All that he was entitled bo was to ba 
the actual sum which be himself paid for the mortgage 
deed at the auction sale. Gopi Narain y. KUNJ Behabi Lal, 

34 All. 306 


104 

178 

188 


764 


648 


755 


1461 



QBNBBAIj index 




Actsa882) -IV (Transfer of Property Act). 

3 5 Tran:>fer of expectancy — Ccmpromtse between Jdinau orotners 

that property of a brother dying without male issue should be 
divided amongst survivors — Hindu Law — Dayabhaga— Ad- 
ministration— ^uit to enforce administration bond — Limita- 

lion. fleW that a provision in a family setblemenb -whereby 

certain Hindu brothers divided the family property belonging 
to them amongst themselves and agreed that upon the death 
of any one of them without male issue his share should pass bo 
the surviving brothers was neither in contravention of Hindu 
Law nor obnoxious to the provisions of the Transfer of Pro- 
perty Aot, s. 6(,a), as being a transfer of an expectant interest 
in property. Bam Nirunjun Singh v. Prayag Singh, I. L. B. 
8 Cal. 138, followed. Held, also that where the assignee of a 
bond given by an executor for the due administration of the 
estate sues to enforce the bond, time does not begin to run 
against him necessarily until the death of the obligor. KantI 

Chandba Mokhbbji V. Al-i-Nabi, 33 All. 414 
jS 41 — Ostensible owner — Owners of property minors at date of trans- 
fa— Act KLocat) No. II of 1901. s 201.— The owner of certain 
zamindan property died leaving him surviving a widow and 
two minor sons. During the minority of the sons their mother 
not only got herself recorded in respect of one-third of the pro- 
perty lef b by the husband Iher proper share being one-eighth 
and the balance being her sons), but she mortgaged it to one N. 
A' sold bis rights to H who brought a suit for sale on his morb- 
cage and having brought the property to sale purchased ib 
himself. He subsequently transferred it to M. U brought a 
suit for prohts against the sons and got an ex parte decree. 
Held on suit by the sons for declaration of title to their share 
intho property excluding the one-eighbh belonging to their 
mother, or in the alternative for possession, CD that the suit 
was nob barred by the provision of s. 41 of the Transfer of 
Property Aot, 1882. and C2) that the proviso to s. 201 of the 
Aera Tenancy Act. 1901. protected the present suit. Uaiibai 
V Gopihai, I. L. B. 26 Bom. 43, and Dambar Singh v. J^Urt 
Kunwar, 1. L. R. 29 All. 292, referred to. AbdddlaH Kuan 
V. Mbsammat BunijI. 34 Ail. 22 
S 6 A. Seo Muhammadan Law, All. 457 
S 43 ClviD pROCiiDUB.B CoDE Clb82) 317, 33 All. 382 

Ss 58. 100. See MoRIGAtiE. 34 All. 446 , „ , ^ I" 

Sa 59 100— Mortgage — Charge— Attestation — Document attest^ by 

one witness only. — Held a document which purported bo 

be a mortgage, bub which was attested by only one witness 
could nob operate either as a mortgage or as creating a 
on immoveable property within the meanmg of s. 100 of tbe 
Transfer ol property Aot, 1882. Shamu l atter v. Af?dul Kadtr 
Bavuthan, 35 Mad. 607, referred to. COLEECIOR OF MibZAPDB 
V. Bhagwan Prasad, 35 All. 164 
S. 65 Ca). See Mortgage. 35 All. 48 — 

Mortgage — Contribution — Principle upon which conirtwimn 

is to be assessed. — "Where of two properties belonging bo the 
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same ovjnQt one is mortgaged to seoure one debt and then both 
are mortgaged bo seoure another debt, for the purpose of 
apportioning the liability of the respective properties in regard 
to the subsequent mortgage, the value of the two properties 
must be taken into aooount, and credit given for the amount 
duo upon the earlier mortgage out of. the value of the property 
comprised in the subsequent mortgage. Where the amount due 
upon the earlier mortgage exceeds the value of the property 
comprised in that mortgage the necessary result is that the 
whole of the amount of the second mortgage is recoverable 
from the other property comprised in the latter mortgage. 
Ghulam Hazrat V. Gobabdhan Das, ^ 33 All. 387 
Ss 82 and iQO —Mortgage -Contributton — Equitable lien — bimita- 
lion— Act No. IX of 1906 {Indiaii Limitation, Act schedule I, 
arts 62 120 and 132 .— The'owner of a property which is mort- 
eaeed with other properties to seoure a single debt acquires by 
virtue of the provisions of s. 82 and iUO of the Transfer of 
Property Act. 1882. a charge against such other properties when 
his property has been sold m execution of a decree on the 
mortgage and has contributed more' than its ratable share of 
the mortgage debt, and none the less if the owner of such pro- 
perty has neither redet:med the mortgaged property nor has the 

sale of his property alone discharged the mortgage decree A 

olaim to enforce such a charge is govtrned by art. 1^2 ^ the 
first ‘schedule to the Indian Limitation Act. 1908. Ibn Hos^n 
V Brijbhukuun Satan, l.L.K. 26 AH. 407. Muhammad Yahiya 

V. LLd-ud-din, 1. L. B. 31 All, 05. Aa;a^ "i/MirX"aud 

and CUAMiJiK, JJ. {dubnante) Kichakds, O. J.: If 

« Oft, which a charge lor cor.tribution would other- 

™\srhave accrued has been sold and has realised more than the 
n„r,t remainiDC due on tbe mortgage, an equitable lien on the 
3us sale proceeds arises in (avour ol the person entitled to 
surpiu ^ ^ recover contribution in virtue of such a 

oontributi . article 62 of the hrst schedule to the Indian 

lien IS eoveined by „^,rbups. by article iilO. Uerhamdeo 

ac^oBcHarv Fyne 

Persha<2' • Li li. 20 Cal. 241, Aamaia Kant Sen y. 

^.SIl^b Nath Cal. ibO, Magomed WaM V. 

^buL _ . Xj K. 32 Cai. 0^7, Ihe Bajpulana Maiwa 

Co optr’alive i>tores. himitea.w. 'Xne Ajmee .lljinrcpoi 
HaiiwayOo P Uuru Vas Byne v. Ham K'aratn 

Board, l.L.W. • rolerrod to. Dhagwan Das v. 

1. V\if 

f e^LjZu^aecteljor Me- AppUcaUon /or order absolute made 

Ss. 88, oy dcCf ee- holder s ajier me coming into jorce oj tue 

rLuMroMuleCoue oroer XAXn—Ac, Ao X o) 18d7 

^ ^ A decree lor sale uudot the provi- 

(Gt'Tieral i’lan^ler of Property Act, 1882. was passed 

^*°°tly in favour of B and K. B died before any order absolute 
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Acts (1882) — IV (Transfer of Property Act) — {Contd.). PAG® 


for sale ■was passed. On 30fch April, 1909, the aons oi.B made 
an application for an order absolute for sale under s. 89 ot the 
Transfer of Property Act. K was nob made a party to ib. Edd 
that the application would lie, inasmuch as the sons of B being 
joint decree-holders with K were entitled to apply for an order 
for sale (whether or nob such order be in faob a final decree), 
their right to do so being inherent in the decree under s. 88 of 
the Transfer of Property Act. The subsequent repeal of the 
section could not “affect any right acquired or liability incurred 
thereunder. Ganga Singh, v. Banwabi Lal, 34 All. 72 
S, 90— Mortgage — Sub-mortgage— Purchaser from mortgagor Mort- 
gage money forming part of consideration for sale Personal 
liability of purchaserSale of mortgagee rights. In this case it 
was hold (affirming the decisions of the Courts in India in Jamna 
Das V. Ram Aiitar PandCt I. L. B, 31 All. 352) that the pur- 
chaser of the mortgaged property was nob a person from whorn 
the balance of the mortgage debt was “ legally recoverable 
within the meaning of s. 90 of the Transfer of Property Act, IV 
of 1882. Jamna Das v. Bam Autar Pandb, 34 All. 63 
S. 91 — Redemption — Mortgage of fixed rate tenancy— Death of tenant 
without heirs — Right of zamindars to redeem — Escheat to 
CroW 7 i—Aot (Local) No. II of 1901 (Agra Tenancy Act), ss. b. 
18, 20, bl.—Seld that on the death of fixed-rate tenant with- 
out heirs his tenancy does not escheat to the Crown but reverts 
to the zamindar. Ram Dihal Rai v. The Maharaja of Vtztanag- 
ram, I. D. B. 30 All, 488, overruled. Ranee Sonet 
Mirza Himmut Bahadoor, L. B. 3 I, A. 92 ; I. L. B. ^ ^ 

distinguished. TULSHI BaM Sahu v. GUB DaYAL SINGH, 66 


All. Ill . o 1. .Vi 

S. 101 — Purcha^se — Satisfaction of mortgage on property Purch^ea 
— Intention of purchaser to keep mortgage alive for his oenent 
Presumption. — In considering the question whether an incum- 
brance should be deemed to continue bo subsist on the ground 
that the continuance of it was for the benefit of the person 
has acquired the property, the point of time to be regarded is 
the date of the acquisition of the property* If an intention to 
keep alive a charge on property is inconsistent with the real in- 
tention of the parties to the deed by which the parohaser of the 
property takes an assignment of it, the charge cannot be treated 
as still subsisting simply because the purchaser afterwards tinds 
that it would have been better for him to have kept Jhe charge 
alive. Liquidation Estates Purchase Co. v. Willoughby, 

A. C. 321. followed. Bindeshri Smgh v. Pandtt Balraj i>ahai. 
10 Oudh Cases. 49, and Laly, Das, 1. ^ y 

Cal. 961 referred to. Jugal Kishobb v. Bam Nabain, 34 

All ^68 

S. Ill, clause (g) — Landlord and tenant — Dental of title Sutt for 

ejectment of tenant — Landlord's intention to / 

dental of title to he expressed before suit. — The denial ’ 

lord’s title by a tenant, in order to work a forfeiture under s. .Lii. 
(g) of the Transfer of Property Act, 1882, must be an unequi- 
vocal and unambiguous denial ; mere non-payment of rent or 
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AcU (1882) — IV (Transfer of Properly Act)— (OoneZi.). 

even the mortgaging of the premises as belonging to the tenant 
does not neaessarily oonstitube such a denial. A landlord 
wishing to take advantage of his tenant's denial of title to 
determine the lease must do some act showing his intention to 
do so before he oan file a suit for ejeotmeat. PbA-G Nar\IN v. 
Kadir Bakhsh, 35 All. 145 

— — V (Indian Easements Act). 

S. IS— Easement of necnasity— Definition,— kritB^^emenb of neoesslty 

is an easement without which a property cannot be used at all. 

and nob one merely necessary to the reaso^ble enjoyment of 

the properbv .—Wheeldon v. Burrowi, L. R. Uh. 

followed. Union Liahterage Company v. London 

Company, 2 Oh. D. 557' and Bay v. 

referred to. Sdkhdkt v. KedAB Nath, 33 All. 467 

'VI (Indian Companies Act). 

s. leg— Company— Winding «P— 

ifliion — On the 3rd of December 1910. the District Judge of 

AHgarh made an order for the winding up under 
of ifhe Court of a company, called the S^n Ba aeo Mills 
nanv Tjimitad On the 7th of February 1911. an application 

by some of the share-holders to reconsider "P 

was dismissed. On the 25th of February 1911 . the applmants 

.P...1.J lo .h. HW 

7th of February 1911. but in eiieoo ag annoftl was 

order of the 3rd J.?]’ the°oMli 6 st the 25th of March 

seryed on the respondents until at the 0 ^ . j j^gg 

1911. mu that the -“Vr Ba«a»np“ I Tht Official 

of the Indian Companies ^°'‘'^o,grkand Loan Transacting 
Liquidator BMaru g^gi, Lakskminarasayya 

Company, Ltmitei. l. L- ■ ^ ^ 576 , Wall v. Howard, 

MiijIiS Company, TjTMIted, 33 AU. dal - ^ 

S. 74_Pc«aUv-Crimi«af Procedure Of ej.JGO 

diction -Power to try "s n^hTug Tn law to preyent 

Companies Act. — Held tha .. offences under the Indian 

. Maeistca.. from ..VioR penalty providad by 

^AtyD9<^l iSOtlCB* 

S. 169 —Oompaui/ 30^100*^169 of tha Indian Companies 

Held that the provisions of section injperatiya, and if 

Act. 1882. as to service of notice ^ 03 ^, {,000 

Jh® d^'irofthTorder complained of and the time for service has 
tha data of the orce ' „ ^ the appeal cannot be 

r.i.ro.t MW." 1 "^ Ba».. lomrao. 35 All. m. 
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Acts (1 883)— XV (North-Western Provinces and Oudh Munici. 

palitles Act.) . 

S, \0— Act {Local) No I of 1900 (United Provinces Mumct^Uttei 
Aet\ s IBl —Municipal Board— Election— Suit to set aside elec- 
tion — Jurisdiction of Civil Court — Limitation — Act No* of 
1908 (Indian Limitation Act\ sch, I, art. 19,0 —Ueld that an 
order of the Government directing that a particular municipal 
election held in the year 1911 should be conducted according to 
certain rules passed in 1 884. and not according to the rules 
passed in pnri materia\rx 1910, which superseded tho'^e of 1884i 
uXtT<h ancl tbab^ inasmuch as tho rules of 1884 did noft 

apply and the election was not held under the rules of * 

suit would lie in a civil Court to contest the election, irrespective 
of anything contained in either set of rules, the period of limit- 
ation applicable to which was that prescribed hv art. 120 of the 
first schedule to the Indian Tj’rnitation Act, 1908. Qur Charan 
Dis V. TTar S^r?/TJ, 34 All 391, refflrred to. BAGHUNANDAN 

Prasad v- Speo Pra'^ad. 3 s All 308 
1887— IX (Provincial Small Cause Courts Act) 

Scb. IT. Art. 35 (j), See execution of decree. 33 All. 306 ••• 

S. 95— Jurisdiction of Eiah Court -Eeviaion—Befusal of leave to 
amend plaint.— EeJd that the refusal on the part of a ^purt oi 
Small Causes of permission to amend a technical defect m tue 
plaint amounted to an irregularity such as would justify tbe 
intorferenoe of fche Couth in revision under s. of ® 

Provincial Small Cau^:© Courts Act, 1887. HEYDORN A 
Company v. Mhhammad Shaft. ^4 All. 348 

Scb. TI Art. 13. Se^ ACT No. X of 1897. s. (95), 35 All. 156 ^ 

— 1887— Xll (Bengal North Western Provinces and Assain 

Civil Courts Act). Ss. 8. 90-Act No. Ill of 1907 (P^ovinctal 
Insolvfncff Act), ss. 43. 46, S— Appeal— JurtsdicUon—Ltrcct V 
order oj District Judqe fissioning raork to Additional Judge. 
Where an additional District .Tudge sentenced an 
insolvency under s. 43 of the Provincial Insolvency Act, lyuji 
aching in the matter under an order of the District Judge assign- 
ing tbe particular class of work to him under s. 8 of 
North-Western Provinces and Assam Civil Courts Act, 
was held that an appeal from tbe Additional Judges ^ 

to the Pligb Court and not to tbe District Judge. MaKHAN IjAIj 

u Sri Dad. 34 All. 383 

Ss. 8 (3 , 21 {Z)-- Assignment to Add7tional Judge of cases coming 

front a particulnr district— Jurisdiction. -A 
power nob merely to make over appeals to an Additional JU g 
for hearing, but to direct that all appeals and other oases com- 
ing from a particular area within the judicial Aii^oofi 

filed in bis Couit. MUTSAPPI DaD V. MUDE MAL, 34 AH. ^ • 

1 889— VII (Succession Certificate Act). — 

Ss. 19, ^^0—Munsif invested v)Hh functions of Dtstrict Court Ap- 
vral Jurisdiction.— Beld that an appeal from an order oi a 
Munsif invested under s. 26 of the Succession Certificate A 
1889. with the functions of a District Judge, and oannoo D 
transferred for disposal to any other Court such as the buoorai- 
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Acts 1 889 — VIII (Succession Certificate Act — {ConeldX 

Date Judge or Judge of the Small Cause Gourb, nob empowered 
under s. 56. Huran Bibi v. Hisgan Bibi, 34 All 
S$. 2| 4 — CcTitficate not to be givsn Jor collection of part only of a debt 
— Debt in part trreooverabli— Muhammadan law — Uowsr . — 
Held that no oertifioabe could be granted to one of the heirs of 
a Muhammadan ladyi who bad died leaving her dower debt un- 
realized, for oolleotiOD merely of part of the dower debt of the 
deceased. Muhammad Ali bhan v. Puitan Bibi* I. Ij. B. 19 
All. 129 and Bismillah Begam v. Taioasisul Husain. 1. Ij. B. 32 
AU. 835, followed. Shitab Debi v. D*bi Prasady I L. B. 16 All. 
21, and Akbar Khan v. hilkisnra Beganiy Weekly Notes, 1901, 
p 125, referred to. Ghafur Khan v. Kalandahi Begam, 33 
All. 327 

C&riificate of succession — Joint Gertficate not illegal if granted 

With the consent of the grantees. —Heli that the grant of a ‘joint 
certificate under the provisions of the Succession Certificate 
Act, 1889, is not illegal, provided that the persons to whom 
such certificate is granted all consent to its being granted in this 

form. Bam RaJ v. Bru Nath, 35 All. 470 

Ss. 4 and iGSuccession ceriificate^llolder of oertifyoate not entitled 
to assign his nghis thereunder —Hell that the rights conferred 
by the grant of a succession certificate under Succession Certi- 
ficate Act, 1839, are personal to the grantee and cannot be 
as<^igned. Ai/iAHDAD Khan v. Sant Ram, 35 Aiib, 74 
S. 9 — Certificate in favour of Hindu widow to realize interest only — 
Ceritficaie ultra vires. — Held that, where a certificate was grant- 
ed to a Hindu widow for collection of debts due to her late 
husband, it was nob competent to the Court, in heu of reQuiring 
security from the grantee, to give a certificate for realization of 
interest only without disturbing capital. Shih Dei v. Ajudhia 
Prasad F A F. O. No. 108 of 1910. decided on the 13th of 
February. 19 11 JaI Dei u. BanWARI 35 All. 249 

1890 — Vlll (Guardians and Wards Act).] 

5 17— Crunrdian and ward —Considerations by which a court should 
be Qurded in the selection of a guardian.— In oonsideriog the 
anoointmeob of a guardian for a minor the proper test is the 
welfare of the minor. Where the applicant was a distant rela- 
tion of the busbaad of a childless widow of some 12 or 13 
years of age who was living happily with her father, it was held 
*hat the father of the minor widow was her proper guardian — 
■Rh^tdiram Mookerjee v. Banw iri f^al Royt 1. U B. lb Oal. 534, 
reS to. Tori Bam v. Bam Cabak. 33 All. 222 ... 

S —Guardian and minor^Cerltficatei guardian Sale— Powers 
‘ of certifiraied guardian dtjerent from those of a guardian under 
Ihs General rule of The powers of a certificated guardian 

Ire regulated and defined by the Guardians and Wards Act, and 
the rule of law. that, there being no mutuality m a contract to 
which a minor was party, it could not be enferoed by him. does 
not apply to a contract for the sale of immoveable property en- 
fcored into by the certificated guardian of a minor with the 
sanction of the Court; such a contract is valid and a suit for 
damages for breach of the contract will lie oni behalf of the 
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Acts 1890 — VllI Guardian and Wards Acts— (OonoZi.). 


Paob 


oiinor. Mir SO’TtocLTjdti v. Fcthhrttddifi M^hovted Chowdhutit 
I. li. R. 39 Cal. 932, distinguished. BabU Ram u. SaID-UN- 
NIS3A, 35 All. 499 

IX (Indian Railways Act), 

S. 77 S'iit against railway company — Notice liimitaiion Act 
No. IX of 1908 (Indian Limitation Act), scheduU I. art. 31— 
Waiocr of nottce. — Certain goods were despatched on the 26th 
of March 1908, from Bombay to GbaKipur. The goods were 
lost in transit while in possession of the Great lodian Penin- 
sula Railway Company. The consignee made a claim against 
the East Indian Railway Company, as the result of which he 
was offered a certain sum as compensation by tbe^ assistant 
trafHo manager of that company, who stated that he did so with 
the authority of the deputy traffic manager of the Great Indian 
Peninsula Railway Company. There was. however, no proof 
that any such authority had been given, and the offer was refus- 
ed. On the 9th August 1909, the consignee brought a suit 
against the Great Indian Peninsula Railway Company for 
damages for the loss of his goods, but did not give the notice 
required by s. 77 of the Indian Railways Act, 1890. He 
claimed that certain conditions printed on the back of the rail- 
way receipt releived him of the necessity of giving notice under 
s. 77. Hell that this was not so; nor did the action of the 
assistant traffic manager of the East Indian Railway Company 
amount to a waiver of notice. The suit was also barred by 
limitation under article 31 of the first schedule to the Indian 
Limitation Act, 1908. Grkat InbUN PENINSULA RailWAT 
Company u, Ganapathi Rai, 33 All 544 

Ss. 75. QO — Suit for compensation for loss of through-hooked goods 
— Short delivery- Uninsured goods.— Held that where goods are 
booked for conveyance over more than one railway system the 
owner can only claim compensation for loss against a railw^ 
company other than the company with which they were booked, 
if it is shown that the loss occurred on the sy^item of the com- 
pany sued. Beld also that if goods, the insurance of which is 
obligatory are packed un-insured with other goods^ he insurance 
of which is not obligatory, no compensation is obtainable for t^ 
loss of either class of goods. Pandlik Udajt Jadhav 
Bailway Gcmpany, I.L.R.. 11 Bom. 827, followed GREAT 
Indian Peninsula Railway v . Sham Manohar, 34 All. 4-4^ 

S, 75 — Qnods referred to s. 75 consigned on a "rtsfc note BaiZ- 
ujav Company not liable for loss. — Where a person chooses lO 
send goods referred to in s. 75 of the Indian Railways Act on a 
*‘nsk note’' form instead of declaring them and paying the extra 
percentage detnandable nnder the terms of the section he can- 
not hold the Railway Company by which such goods are sent 
responsiole for the loss therefore. Nabain Das v . THB UjAST 
Indian Railway Company, 34 All. 666 

S. 125 -CauU Uft tn charge of keepers allowed to stray on a railway 
line— Lia6iZt«v o/ oicnrr.— The owner of oattlo which have 
been allowed to stray upon a railway in consequence of the neg- 
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‘Act«1890— IX (Indian Railway Act) -^{Conoid.), 


ligenoe of the person aotaally in charge of them on the owner’s 
behalf is not liable to punishment under s. 125 (1) of the Indian 
Biailways Aot» 1890. Qtiten Empress v. Andit 1,Ij.R.i 18 Mad., 
228, followed. EMPEhOB v. Gub Prasad Gib, 34 All. 91 

1893 — IV (Partition Act). 

Sa. 2 and 3 — Partition— Mortgagee rights in a revenue paying mahal 
— Application jor sale by owntrs of less than a motety — Act 
{Local) No. in of 1901 {United Provinces Land Bevenne Act), 
s. 107. — Mortgagee rights merely in a revenue-paying mahal do 
not fall within the purview of the United Provinces Land Rave 
nue Aot, 1901, for the purposes of partition: consequently the 
provisions of the Partition Act,. 1892 apply to the partition 
amongst oo -owners of such rights. But an order for sale of the 
mortgagee rights under s. 2 of the Partition Act will nob be 
valid unless based upon the request of a parto or parties in- 
terested to the extent of one moiety or upwards. BaRKU DaIi 
V. Shanxi Pbasad, 35 All. 3S7 


•1894 —I (Land Acquisition Act). 

Ss. 9 25^ Om»ss*on to attend in answer to notice Owner not entitl- 

ed to ciaim more than was awarded by the acqutsitton oj/icer.—- 
It is intended by s. 9. clause 1.2) of the Land Aoquisition Act 
that the owner of property about to be acquired should appear 
and state his claim m the manner provided by the clause bo as 
to enable the acquisition officer to make a fair, reasonable and 
proper award based upon a proper inquiry after the proper means 
Lve been placed before him for bolding such inquiry. S. 25, 
clause (2), makes the refusal or omission to comply with the 
provisions of s. 1 (2) without sufficient absolute bar to 

the obtaining of a greater sum than that awarded by the 
Co!leotor. sIcrexary of Saate FOB India in Council v. 
BISHAN Dax, 33 All. 376 

S -General principles of t;aZ«af»on.-Albhough in ascertaining 
the mat ket value of land sought to be acquired under Act No. 1 
of 1^4 the general principle bo be applied is that the va ue of 
the land should be calculated with reference to the most luor^ 
tive and advantageous way m which the land might be used, if 
iVif TinnArent that the use of such land for some special purpose. 
1 I rfbunding sites, would be permitted, the lend should not 
h ^vefued as it ft could be utilized for such purpose. Subbing 

Board of Works. L. B. 6 Q. B. 37. referred to. 
THBSECBETABy OF blATE PUK INDIA IN 

Council. 33 All. 733 

S iO—Compensation—Mode of apporlxonxng amo/ant allotted 

between different »n«eresls.— Where land which is 
Uke^P under the Land Acquisition Aot belongs to two or 
cei^sons the nature of whose interest therein differs, the 
^^nencation allotted therefor must be apportioned according 
r The va!ue of bbo interest of each person having rights therein 
so far as such value can be a^oertainad. HhiDE NaRaIN v. 

POWBLL, 35 All. 9 
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1897— X (General Clauses Act). 

S. 3 (25) — Aci No. IX of 1887 (Provincial Small Cause Courts AeiU 
sch. II, art, 13 — Court oj Small Causes— J tirisdiction — Berry 
'• Immoveable property Smt to recover tolls alleged to be due 
to plainttjj as leasee of a ferry. — Held thati the right to a ferry 
is a benefit which arises out of land and comes within the 
definition of immoveable property under s. 3 (35) of the General 
Clauses Act. 1897. and a suit by a lessee of a ferry to levy a 
toll alleged to be recoverable by him as such lessee falls under 
art. 13 of the second schedule to the Provincial Small 
Courts Act and is therefore not cognizable by that Court. 

Chand V, Lai ChanL Punj. Bee. 1897. Case No. 18. p. 215. and 
Ofisa Singh v. Narain Das, Punj. Bao. 1898. Casa No. BO, 
p. 278 approved. AbDIJIj HamID Khan v . BabU IjAIi. 35 All. 10b 
S 6. See Act No. IV op 1882, ss. 88. 89, 34 All. 72 
S. 10. See Act No IX of 190^. s. 31. 34 All. 375 
1899—11 (Indian Stamp Act). 

Ss. 2 (2i) and 60 ; sch. I. aft. 48 (ff)— Stamp Pov>er~of aitornty 
Document anih^rtzing holder to appear and do all acts necessary 
for execution of dearee.—Ueld that a document purporting to 
authorize the person in whose favour it was executed, 
not a certificated mukhbar or pleader, to appear and do all acts 
necessary for the execution of a decree of a foreign court, which 
bal been transferred to a court in the United Provinces for 
execution, required to bo stamped as a power of attorney with 
a one rupee stamp, and not as a vakalaifnamah or mukhtar- 
namah. Fabmanand v. Sat Pb.asad, 3a All. 487 
Ss 2 (23), 62 ani 63- Sarkbat — Memorandum of account Beceipt 
* Several items of over Ba. 20 each -Each item to be stamped.— 
Held that a memorandum of account between debtor and cre- 
ditor, which was left in the possession of the debtor and con- 
sisted of items entered from time to time of money advanced 
and repaid, was a document which required a separate receipt 
stamp in ro'^poeb of each item of over Bs. 20. BMPiiBOR v. 

TuEsm Bau, 35 All. 290 .**; 

S. QS -Receipt — Money remitted by postal money order and receipt 
signed on post office form —Burther receipt not exigible Irom 
payee.— VIhere money is remitted by postal money 
the payee has signed the receipt in duplicate on the post 
form he cannot legally be compelled bo give a further receipt to 
the payer, and bis refu^^al bo do so will not render him liaDie 

und^r s. 65 of the Indian Stamp Act, 1899. 

BAT.MAKT7NP. 34 All. 192 

—1907 — 111 (Provincial Insolvency Act). m ^oc 

S 46 {A)— Act No. IX o) 19 )8 Klndtan Limitation Act), as. 12 and jy 
—Appeal — Limitation— Time requisite Jot obtaining copies.— 
The Provincial Insolvency Act was intended to be, and is, so 
far as matters governed by it are concerned, a complete ^ s 
in itself and contains its own bmitation law. In computing, 
therefore, tbeperfod of limitation prescribed for presenting an 
appeal under the said Act time requisite for obtaining a copy ol 
the order complained of cannot bo excluded. Hthats Lott 
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Acts 1892 — 111 (Provincial Insolvency Act ) — [OontdX 

Mooherjee v. MungoXanath Mocker jee, I. L. B. 5 Gal. 110> aod 
Nagendro Nath MuUick v. Mathura Mohan Parhit I, L. R. 18 
Cal. 368, referred to. Beni Prosad Kuar^ v. Dnkkhi Rai, I. L. 
R. 23 All. 270, distinguished. JuQAL KidHORB v. GUR 
NabaIN, 33 AM. 738 

S, 16 — Secured creditor — landholder and tenant — Suit for arrears 
of rent —Declaration of insolvency in force at date of suit. — A 
landholder is nob as regards an agricultural tenant a secured 
creditor within the meaning of s. l6 (5) of the Provincial Insol- 
vency Act, 1907. Although he possibly may be in a position to 
distrain even whilst a deoUration of insolvency is in force, he 
cannot without the leave of the court sue for arrears of rent. 

Raghubir Singh v. Ram Chandar, 34 All 121 
S*. 16 and Z\. - Civil Procedure Code 11908), order XKXlVt rule^ — 
Application for decree over against two judgment-debtors one of 
whom had been declared insoivenf.— Where one of two mort- 
gagors against whom a decree under order XXXIV, rule o, of 
the Code of Civil Procedure was otherwise obtainable bad been 
deolartd an insolvent under the provisions of the Provincial In- 
solvency Act, 1907. bub the other bad not. held that the decree- 
holder could not be granted a decree over as against the insol- 
vent. but could only prove their debt in tbe '“solven^ proceed- 
ings. Barter v. Dubeux and Company, L. R. 7 Q. a. 11 4 id. re- 
ferred to. MaibBAJ v. Hhij Lal Chakbavartj,i 34 All 106 ... 

S 16 and Execution of decree against insolvent during pend- 

ency of insolvency proceedings— Hight of decree-holder in respect 
of property attached and sold and money attached befo^ adjudi- 
cafion -Whilst proceedings in insolvency under the Provmo.al 
lusolvenoy Act. 1907. were pending, eeita.n immovable property 
o£ tbe insLvent was attached and sold in execution of “ decree 
• cfc and the nroceecis deposited m court for the beneht 

^fTw''^dpnrpe bolder Tha decree- holder also abtaoht.d certain 
°‘oney- -h cb bad been paid into court to the credit of the in- 
? Knf iin to the date of the order of adjudication had 
rll no further =tep- to possess himself thereof- Beld, that the 

deeree holder was entitled as against the receiver to the bene6t 
deeree , execution of bis own decree, but not to the 

of the in<;olvent which be had attached. Peacock v. 

I S B » 4», .ollo-a. s.. Ca,.„ .. 

c f>V a creditor to have his 

St. 24 and. of creditor s-Bight of the .cheduled 

narne entered „hiectivna —Beviston. — Creditors whose names 

“"‘'tlld^Tnibe thedure prVed under s. 24 of the Pro- 
vre?:rms^.vency Aot^l90^_“re eutit.ed^^to^^ha heard^ before 

f 2ft3) of the Act is entered in the schedule. Allahabad 

s XU 0^x18?. s%: 20. 34 All. 382 

Ax of 1908 Indian Limitation 
12 Provincial Insolvency Act is a 

^461 
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Acts 1892 — 111 (Provincial Insolvency Act) — {Ooncld,) 

special law within the meaning of s. 29 of the Indian Limita- 
tion Act, but. inasmuch as it is nob in itself a complete oode, 
there is nothing bo prevent the application thereto of the gene- 
ral provisions of the Indian Limitation Act. Such general provi- 
sions do not “ affect or alter ” the period prescribed by a 
special law. but only the manner in which that ° 

computed. Jugal Kishore v. Gur Naratn, I. L. R. 
overruled. Beni Prasad Kuari v. Dharaka Bai, 1 L K. All. 

277. Joti Saruv v. Bam Ghandar Singh, ^ j 

p. 34 and Veeramma v. Abliah, I. L. R. 18 
Poulson V. Modhoosoodun Paul Chowdkry, 2 W. R. Act A 
Rulings, 21 Vnnoda Persnnd Mookerjee v. Krista Koor^r 
Moitro, 15 B. L. R. 60 note. Nagendra Nath MulUck y Ma~ 
thuraMohun FarHi. I. L. R, 18 Cal. 368, Otnja Nath Boy 
Bahadur v. Patani Btbec. I. U B. 17 Cal 263. B^har^ Ball 
Mookerjffe v. Mungolanalh Uook^rjee, I. L. R. 5 Oal. 110, 

Chand Noiolukhav. Krista thunder Bas Bt^as,l.U. »- 
5 Ca\. Zli. Nijabatoola V. Wazir AU. I. R- ® 

Khettar Mohan ChuckerbiUtu v. D nabashu Shaha, l.Li R. lo 
Cal 265, Ourachari/a v. President of the Belgaurti Town 

Municipalities. I. L. R. S Bow. 529 , Kullayappa v. Lakshmt^ 

pathi, I. L. R. 12 Mad. 467, Apdul Hakim B<itif^n nissa 
Khatun. I. L. R. 30 Cal. 532. aad Suraj Bah Pras^^. 
Thomas. I, Li R. 28 All. 48, rafarrod to. Dhopadi v. RIBA 

Ss 22 ^46 ^and 52-Act No. IK of 1908 (Indian Limitation Act), s. 5 
— Insolvency -Appl cation to Court to reverse act of receiver 
-LimitaUon.-Ucld theiHs. 5 of the Indian LtaiUt.on Act. 

190H. does nob apply to applioation, aontemplateiMjy s. AA o 

tho Provincial Insolvency Act, 1907. Dropadi v. Hira L 
All 496. distinguished. Thakub Pbasad PaNNA RAI.. 30 

1908 -IX (Indian Limitation Act). 

S. Limitation -Amendment of plaint after 

Zamindari property-incorrect statement of extent o}sMr^ 
cfaimciZ —In a suit for pre-emption under the Muhammada 

law of a zamindari share it was found that) °°hera 

tions of the Muhammadan law had been ful611ed, bub, 

spaced it in his plaint as 15 b-swansis. ^ 0 “ 

ed to 17 biswansis. BeU that it was f 

the court to allow the plaintiff to amend his plaint 

the larger share, even after the period of qg All 616 

bad expired, Mtihammad Sadiq v. Abdop Mwid 33 All. 616 

S 3 . 12 and 29. See Act No. Ill of 1907. s. 46 (4) 33 AH. 738 ... 

iS. 12-rtme requisite jor 

made on date the court close for — 

posted during the vacatton—Copy received ^as 

Where an application for copies of a ]udgtnent and .. 

made on th^day when the court rose for its annual 
was held that the applicant was entitled to the * 

whole period of the vacation, notwithstanding that the copying 
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Acts 1S08 — IX (Indian Limitation Act) — [Contd.) 

depftrbmdnb kepb opon^ior some days and a nobioe posted 
dnring bbe vacation that the applioant's copies were ready. 
Kuub Chand V. Harmukh Rai. 34 All. 41 
Ss. 12 AND 29. See Aob No. ill of 1907, s. 46 (4J, 34 All. 496 
S, 15, See Act No. XV of 1877, fohedule II. art. 178, 34 All. 436 ... 
S. 19 — Limitation — AknowUdgment by agent — Law to be applied to 
test the validity of an acknowledgment. — ££eld tbab the 
criterion to be applied bo best the validity of an aoknowledg- 
ment ol liability put forward by a plaintiff as extending the 
period of limitation in bis favour is the law in force at the 
time when the plaintiff's euib would otherwise have been time- 
barred and not that in force at the time when the acknowledg- 
ment relied upon was made. A/ahesh Lai v. Busunt Sumareet I. 
L. R. 6 Cal. 340, Bahmani Bibi v. Hulasa Kuar, I. L. B. 1 All. 
642. and Hanuman Prasad v. Bagftunandan Singh, 1 A, L. J. 
355 I referred to. ZaIB-dn-MSSA Bibi v . Thk MaHaraJa of 

Benabrs, 34 All. 109 , 

8 19 ^Limitation—Acknowledgment^Bequisites for vaUd acknow^ 
ledgment.—Beld that an acknowledgment of a debt to be a 
valid acknowledgment within the meaning of s. 19 of the 
Indian Limitation Aob, 19t8, need nob be addressed to the 
creditor, but may be made to some other person, as, eg., by 
means of a deposition in Court. Held also that a statement in 
the form “ the whole of Janki Prasad's mortgage money is 
owing.” there being in existence at the time two 
held by J*nki Prasad, must be taken to apply to both m the 
ab=enoe ol eyidcnee indicating a different sign.ecation. Slamram 
‘i^ih Rur>chand, 33 Cal. 1047, and Mylapore lya.awmy 

3 of port of inlernt duo— 

8. ^ord “interest” in s. 20 of the 

LTmitaUon°Aot means interest or any part of the interest due. 
26 A® 167 .’ distinguished. Abdui, Abad u. Mahtab 

S 29 -dct Ai^x/e7l877 (Indian Limitation Act). seh. 11, 

art 35 - S«.t for restUut.on of conjugal r,g/Us-L,m,ta^on,- 
mu 1 in a suit for restitution of conjugal rights filed in 

mVal egeVt^^ -.fe had been taken away by two of the 

lyiu, aiieg promise that she should return to him 

^f"Mt“bu\Tubslquen^ry tb^^ aenied all knowledge of her 
shortly, bub alleged, be was informed that she 

whereabouts 1“ of the defendants Held 

was living «. „ t not barred by limitation. Binda v. 

referred to. AyESHA u. Faiyaz 

O sale-Limitation-Act No. X of 1897 

*\G^elal Clauses dot), s. 10.— The special period of limitation 
(Generol or for sale by a mortgagee, presonbed 

for suits f jgjjgo Limitation Aot, 1908, namely, two years 
Uom the date of the passing of the Aot. expired on a Sunday. 
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Acts 1908 -IX (Indian Limitation Act)— (ConidE.) 

Held that a suit for sale to which s. 31 applied instituted upon 
the following Monday was within time. Shevdas Daulatram 
Marwadi v. Natayan valad Asaju 13 Bom. 1153, dissented 
from.-niBA SiNQH t). MUSAMMaX AMABTI. 34 AU. 375 ... 

S 31 — Limitation — \3ortgage~Swt on mortgage barred under L%m%~ 
iationActof IQll— Mortgagee’s rights not revived by Presmt 
Act,— Held that s. 31 of the Indian limitation Act, 1908, 
cannot be construed as reviving rights already time-barred under 
the Limitation Act of 1871. Jai SlNQH PbASad v. SlTBJA 

Singh. 35 AU. 167 
S. 31. 35 AU. 270 

Soh. I. Art. 31. 33 All. 544 

Sob. I, Arts. 62 & 120. 35 AU. 419 

Soh. T. Arts. 62 & 120. 33 All. 708 ^ ^ t/Ii 

/yj. 75— Boni-^Ortton of suing for vfhoU amount due on dsfautt oj 

payment of instalments — Limitation. A bond payable by in- 
stalments gave to the creditor the option of suing for the whole 
amount due on default in payment of any instalment or o* suing 
for the instalments separately. Two instalments were paid; the 
third was not, and more than six years after default in payment 
of this instalment, nothing further having been paid on the 
bond, the creditor sued to recover the whole amount due stating 
that the cause of action arose on the date when the third in- 
stalment became due. Held that the suit was time-barre^ 
Ajudhia V. Kunjal, 30 All. 123. distinguished. AMoLAK Chand 
V. BaIJNATh, 35 All. 455 . 

Ss 1 Art 91 & 1 ^ 0 — LimrtationSuitfor declarahon that nomtnai 
lessee is not the beneficial lessee but merely beDamidar for the 
plaintiff.— Be(d that a suit for a declaration that the defendant, 
who^e name appeared in a oerlain leaso as lessee, had no inter 
est under the lea e and that the person really interested m the 
leas© was the plaintiff, was governed as to limitatton by article 
120 and not by article 9 1 of the 6rst schedule to the Indian 
Limitation Act. 1908. the cause of the action accruing to the 
plaintiff when his position as a lessee was ohallenged. BABANT 

LaIj V. Chhidammi L\i>, 35 AU. 149 ^ *„ /o 

Sch.l.Art. s. 11 3. 116, 120. Act No. 1 of 1877. s. 30,34 All. 43 
S I Art 116, 120, 131 132 - Suit to recover arrears of nnnutty cn- 
‘ atg-d on tmmoveahle property -Claim for personal decree only 
—Lfmita£ion, — HeZ(2 the t article 132 of the first schedule to 
the Indian Limitation Act is applicable only bo suits in 
the plaintiff cUicns to recover money charged upon immoveacie 
property to aise it out of that property and noUo ci^m in 
which merely personal decree is asked for. RamhnJ. 

Prasad, I. L B 7 AU. 502. followed. Held also that words 

of article 131 “to establish a periodically recurring right are 

altogethar inapplioahla to a suit to recover arrears o p^men 

due under a registered contract. Dost Muhammad Khan . 

Sohan S^rtaH, PuDj. Bso. 1906. p. 303. lollowad. 

such a nature is governed by either article 116 or 

of the first soheliila to the Iniiaa Lincitation Aot. BAOHMi 

Karain V. TUBAB-aN-NlSiA, 34 AU. 246 
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Acta 1908— IX (Indian Limitation Act) — {Oonold.) 

Sch, I, art. 128 — Execution of decree — Limitation — Step in aid of 
execution — Application for transfer of decree — Givil Procedure 
Code (1882), s. 223. Heldt that an applioabion made bo the 
Courb passing a deoree bo transfer ib for exeonbion bo anobher 
Goarb is an applioabion bo take a step in aid of exeoubion within 
the meaning of art. 182 of the first sohdule to bha Indian liimib- 
abion Aob, 1908 Chandra 'Nath Qossami v. Qurroo Prosunno 
Ohose 22 Gal 375, followed. Todab Mad v. Phoda Kunwar, 
35 All. 389 

Sch. I, Art .lZ 2 ~LimUaHon~-M.a,\\^SknSk~SuU for malikana— Decree 
ashed for against property charged. Where a plaintiff sued for 
the recovery of malihana was for 11 years and olaimed a deoree 
againsb the property on which the malihana was charged, ib was 
held that the suit was within time having regard bo art. 132 of 
of the first sohdule to the Indian Ijlmibablon Aob, 1908. Kallar- 
Eoy V, Ganga Pershad Singh 33 Gal. 998, distinguished. Shaida 
Adi Tj. Phuldo, 35 All. 185 

Sch. 7, Arts 138 and 14.4:^ Execution of deer ee ^Successive purcha- 
sers of same property ^Suit by suhseguent ^mrehaser to recover 
from earheripurchaser. Art. 138 of the Iiimitabion Act only ap- 
plies to suits in which the auction purchaser is the plaintiff and 
the judgment-debtor, or some one claiming ^rough him. is the 
defendant. Bam Lahhan Bai v. Gajadhar Bai 34 All 224 and 
Khiroda Kanta Boy v. Krishna Das 

referred to. Bhagwant Singh v Bhodi Singh, 35 All. 432 

Sc%. I, Art. Limitation— Appeal— Jurisdiction-Appeal pre- 

sented to Judge at his private house after court 
morandnin o! appeal was presented ,to a Distnot Judge ab his 
private house, after oourb hours on bhe lasb day of limitation. 
Held, that the Judge had jurisdiotiou to accept the memoran- 
dum of appeal so presented, though he was nob obliged to do 
L jlrCr V. Heer. Lai. 7 W. P. H C. Kep. 5 over- 
ruled. Thakhr Din v. Habi Das 34 All. 482 

Art. 181. 35 All. 178 - . 

1908 XVI (Indian Regiatralion Act). , 

Ss 17 (6). i 9 — Document compulsorily regtsirab e—Assignrnent of 
dreree tor sale of immoveable property. rrHcld that a deed of 
= -.f monfi of a final deoree for bhe sale of mortgaged property 

assignment of a final oeor^f Procedure. 1908. 

,^“noh ^document which is compulsorily regisfable under bhe 
is nob a ^ Indian Begisbrabion Aob. 1908. 

^j:;Xrian ?0 \ L Ifi?’ 

dl'iShe'f ' %JlMS^TMthaimad'FaisuXlahX L. R 

Alf 89 and Baij Nath Lohea v. Binoyendra Nath PalUe 6 
C W N Sfollowed Mdmtaz Ahmad v. Sri Bam. 35 All. 

<5 17 Mortgage— Beceipt for mortgage money —Begistra- 

tion —A. reoeipb for money due upon a morbgage was given in 
bha following berms The bond is returned No money re- 
mains duo.” Held, on suit for recovery of the mortgage debt 
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that the raoeipt did noh require do ba registered and that the 
words " no money remains due " did not purport to extinguish 
the mortgage, PlABI IjAL v. MaKHAN, 34 All. 528 
Ss. 31, 32, 62 and Ql— Presentation by a person not an authonzei 

agent of the executant— Prooeiure— Invalid presentation not 

merely a question of preotdure. — Where a document is pre- 
sented for registration by a parson not duly authorized to 
present it according to the law applicable to registra ion o 
. documents, such presentation is altogether invalid, and ns 
subsequent registration, made upon the admission of the * 

tant before an officer who had no jurisdiction to aooept the 
document for registration, is likewise invalid. 

V. Ahdur Bahim, 23 All. 233, followed. Khadil-dd-diN 

Ahmad v. Benni Bibi, 35 All. 34 - - , „ 

S. 32—" Presentation ’’—Presentation by a servant of the mortgagor 
in the presence of mortgagor. —Where a mortgage-deed was hand- 
ed over to the sub-registrar for the purpose of registration by a 
person other than the mortgagor, but the “O'^'' 0 “Sor was present 
assenting to the registration of the 

ledge of what was being done in the office of I 

held that the presentation was a valid Presentation 
meaning of s. 32 of the Begistration Aoi. Nath Mai v. Abdul 
Wahid Khan 34 All. 3r,6, followed. Mujtb^un-mssa V' “r 
Bahim 23 All 233. distinguished. Jambu Prasad v. Aftab 
Khan 34 All. 331. not followed. KaNTa Kishan v. HaenaM 

Chand. 3B ah. 72 M • 1 ^ o} 

S. 82 — Begistration — “ Presentation ’ -^Physteal 

document by person not authorized to present i - Where 
present and assenting while registration was ffoinff on. Where 
it is shown that, prior to the registration of the a°e"ment by 
the duly authorized official, a person who is “““P®*™* j 

sent the dooument for registration was present Ije'era 
official assenting to the registration, the ° ■ 

Begistration Act are sufficiently complied with. 

V. Ahdur Bahim 28 All. 233, and Karta ^^shan y.Bar Nai^n 

35 All. 72. referred to. Atma Bam v. Uqka SEN, 30 AU. 

• • • 

134 I ' * 

S. 49 — Beoistration — Evidence of o! 

in a mutation case and order tJiereon.—Eeld 
compromise Bled in a mutation case before a court of Bevenue 

and the order of the court thereon can 

conveyance of the immovable property to which 

proceedings may relate. Pranal Anm v. t 

B. 22 Mad. 503. Baohttba7is Uani Sing v. 

till. 28 AH. 78, Kashi Ku^ihi v. Sumer ^inhul. t, 35 

206. Mohini Dassee v.Kedar Nath Mad 663, 

Cal. 1010, v. 7 <?nfco^araiwam, I. U k. ao jxi 

and Sadar-ud-din Ahmad v. ChajjUt I. L. • 

referred to. RU 9 TAM AlI KhAN v . Gauba. 33 All. 7i^ — 

S. bO-’Eegistcred and unregistered documents— Priority -ajj 

rights of prior unregistered mortgage of ^^^«rnnftrfcv is 

decree on a suhseguont registered mortgage. When prop y 
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Acts 1908 — XVI (Indian Registration Acl)^^Concld .), 

sold in execution oi a decree on a subsequenb registered morb> 
gage taking priority over a prior unregistered mortgage such 
sale does not bade the ed’eob of invalidating the prior mortgage 
or of extinguishing altogether the rights of the mortgagee 
thereunder, but his debt would still be recoverable from the 
surplus, if any, left after the satisfaction of the registered mort- 
gage. Dhanpal Singh v. Budh Singh, 35 All. 271 

Ss. 36, 73, I'l—Bcgistration^ Befiisal of Suh-Begistrai- to register^ 
Appeal to Bcgistrar — Bcfnsal to register based on inability to 
proctcre attendance of ezcculants^iSuit to compel registration.— 
A sale deed was presented for registration, but the executants 
did not appear before the Sub-Registrar, who after four months 
from the date of execution, reported the fact to the Registrar 
and was directed by the latter not to register it. Registration 
was accordingly refused. An appeal against that order to the 
Registrar was dismissed. It appeared that the summonses by 
the Sub-Reghtrar to the executants had been returned unserv- 
ed. The vendees brought a suit for registration of the daou- 
ment. Held, that the suit was maintainable, the refusal by the 
Sub-Registrar to register not being based upon denial ol 
tiOD. LueJehi Narain Khetlry v. Sat Cowrie Pyne, I. lJ» 1“ 
Cal. 189, distinguished. Khadim HDSAIN v. BHAEAT Sinqh, 

31 All. 315 

Ss, 73, Bcgistration—Bcfusal to register-inquiry ordcr^ 

ed, hut application dismissed on account of parties failing 
to attend— Suit lo compel rcgistrotion.—£^ Sub-Registrar 
refused to register a document presented to him, and on tne 
applioabion of one of the parties the Bagistrar d'reotea an 
inquiry under s. 71 of the Indian Registration Act, 1908- On 
the date 6xed for the inquiry, however, the P«‘'0S failed to 
appear, and the Bagistrar aoootdingly dismissed the application. 
Ecld that this amounted to a refusal to register within the mea- 
ning of s. 77 of the Act and a suit to compel registration would 
lie. Sajibnllah Sirkar v. Eajt Khosh Mohamed Stj ftai , I.L.B. 

Cal 261 followed. Udit Upadhia v. Imam Bandi Bib^ 1, 1j. 
E 24 All. I62 diy^ioguished. ABDUh Hakim Khan u. Ohan- 

DAN, 34 All. 165 

1899—111 (.Court of Wards Act). 

S 16 and Decree on conlract made w\ile debtor was award 

of Court— Collector not made a party— Execution of 
C obtained a decree for money against il/ based upon a oontraob 
entLd into by the latter after he had booome a ward of the 
PniiVt nf Ward= In execution of the decree certain moveable 
properS Kging to was attached. Upon obieot^^on taken 
that a certiOcate that the claim vjas notihed under s 16 of the 
Court of Wards Act, 1869, should bo obtained from the Colleo- 
bor held that the deoree was bad, inasmuch as the suit and 
nrooeedmes in execution were a fraud upon the court, and that 
L° oon »S it was brought to the notice of the ‘he 

judgment debtor was a ward of court, the court should have of 
iks own motiion feben and there made the Collector a patty ^nd 
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Acte 1899— III (Court of Wards Act)— (Conc2<Z.). Page 


waited for suoh defence as the CoUeotior might put forward. 
Mdazzam Ali Shah v, Ohdni Lal, 33 All, 791 ^ \ * 

(Local)— lyOO—1 (United Provinces Municipalities Act). 

S 49 Suit against a member of a Municipal Board for damages 

Notica — Act purporting to be done in official capaotty.—^ 

member of a Municipal Board, as such member, made a report 
to the Board which resulted in the prosecution of certain per- 
sons for a municipal offence. The persons prosecuted were ac- 
quitted. and thereafter filed a suit for damages for 
prosecution against the maker of the report. Beld 
defendant was entitled bo the notice provided for by s. 49 of the 
Municipalities Act, 1900. Muhammad Saddiq Ahmad v. 
Panna LaU I. L. R. 26 All. 220. distinguished, JUGAI. 

Kishoee V. Jugal KibHOBE, 33 All. 540 -• 

S, 87_(5), 147. 152— ilfttmcipai Board— Order for demoltiton of 

building — Order ultra vires — lieviston— Jurisdiction. Held (1) 
that s. l52 of the Municipalities Act, 1900. does not apply 
where the prohibition, notice or order issued by the Board is 
ultra vires, and (2) that s. b7 (5) of the Aot applies only to 

buildings of the kind referred to in the preceding sub-seotions, 
that is, new buildings in respect of which notice should have 
been given under sub-section U). Alopi Dm v. The Municipal 
Board of Allahabad, Weekly Notes. 1907, p. 2. and v. 

The Calaatia Corporation, 10 C. W. N. 1904, referred to, EM- 
PEROR V. Ram Daxal; 33 All. 147 , j 

S SS -Municipal Board— Power of Board to order demolition of 
structure overhanging a public road— Compensation oyer 
to pay compensation— not a condition precedent to order 
for demolition.— The owner of a bouse to which * was 
abtaohed a balcony overhanging a public road repaired the 
balcony, which had become dilapidated, and made it SOTVioe- 
able, but without obtaining the permission of the Mum- 
oipal Board thereto. The board thereupon issued noti^oe to the 
house-owner under s. 88 of the Municipalities Act, 1900 to re- 
move the balcony, and, in default of oomplianoe P^ose®ut^ 
him. Held that the board had power, under s. 88, clause (2) of 
the said Aot, to order the removal of the balcony withoub as- 
sirming any reason, and that it was not necessary for the 
Board, in the case of a notice issued under s. 88, to tender or 

express its willingness to pay compensation in reject of tne 

structure the demolition of which was ordered. EMPEROR v. 
Nanna Mal. 35 All. 375 . „ 

S, Municipal Board— Power of Board to maKe 

Bulee regulating use by hawkers of pains of 

that the United Provinces Municipalities Aot, 

empower a Municipal Board to make rules regulating 

exposure for sale of goods m streets or public places under tino 

control of the Board. Emperob v, IMAMI, 35 All. 24 

jS. 187. ;See Act No. 1 of l904, s. 23, 34 All. 391 

187 — Municipal Election — Buies framed by Local (Government 
for regulation of eUctions — Petition by defeated candidate 
Appeal — Procedure — ''Decree'* — "Order*** — ReldtOa a oonsbruc- 
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Acts (Local) 1900—1 (United Provinces Municy. Act) — {Goncld.). 

tion of r. 42 of the rules, framed by the Looal Governmeot 
under s. 187 of the Munioipalities Aot, 1900, for the regulation 
of Municipal Eleotions, that the term *oompetent court' as used 
in r. 42 means a civil court of competent jurisdiction with 
reference to the valuation given by the petitioner in his petition. 
Qur Charan Das v. Har Sarup 34 All. 391, followed. Held 
also that no appeal lies from the order of a competent court 
passed on an election petition under r. 42 above referred to. 
iSundar Lai v. Muham7nad Faiq 16 Oudh Cases, 36, approved. 
ItaQhunandan Prasad v. Sheo Prasad 35 All. 308, and Sabhapat 
Singh v. Abdul Ohajfur 24 Cal. 107, referred to. Khunni 
LA ii V. Raghunawdan Pbasad, 35 All. 450 
8. 187 (1) (h) — Municipal election — Rules Jramed by the Looal 
Government for regulation of elections — Validity of rules — 
Petition against successful candidate — Appeal. — Held (1) that 
the provisions of s. 187 of the United Provinces Munioipalities 
Act which gave power to the Looal Government to make rules 
generally for regulating all elections under the Aot, were 
wide enough to include rules for the filing and decision of elec- 
tion petitions, and (2) that no appeal lies from the order of a 
” competent court” passed on an election petition under r. 42 
of the rules framed by the Looal Government under s. 187 (1), 
clause (A) of the Act. Khunne Lai v. Raghunandan P^sad 
35 All. 450, followed. Sundar Lai Muhammad Faiq a® Oudh 
Cases. 36, approved. Nand Ram v. Chhotb Lai., 35 All. 578. 

S. 187, 35 All. 308 

1901 -11 (Agra Tenancy Act). 

Ss 4. 95, 167, 197, See Jubisdiction, 34, All. 358 

Chapter .X— “ Land ^-Resiimption of rent-free orants-Qrovc- 
■ land-suit M resumpion of wove- land noJ raamlaxnuhU in 
Revenue Court. ^ Held that grove-land not being 
agricultural purposes” vsrithm the meaning of s. 4 (2) of 
the Agra Tenancy Aot. 1901, nor " land within the meaning 
of Chapter X of the Aot. no suit will He in a Bevenue Court 
(or resumption of a rent-free grant of grove- land Sfcco Mangal 
Tsardor S,nnh 6 A. L,. J. 749. (l) and Megh Singh y. Nazar 
Fama:Sele‘ct^r)ee^ions of 1911. No 4. referred to. HADI 
utaqqatj TChan V. PA1.'I RaMi 36 AIL ••• 

Ss 5 18 20i 57, See Aot No- IV of 1882, s. 91, 33 All. Ill 

s g-Kxolz rate tenaney-Bnlry of «ame of tenant in revenue re- 
c<^ds—“ Conclusive proof."— The entry mentioned in s. 9 of 
the Agra Tenancy Aot, 1901. IS oonolusive proof only as to 
Iff lire of the tenancy as between the zamindar and the 
enanf and does not apply to Questions as to the title to the 
?! as between rival claimants thereto. Mulai Singh v. 

t Sinah, Weekly Notes, 1906, p. 58. overruled. Jai 
Nam Pathak V. Kalka Upadhya. 34 xlll. 285 
Q in <20 83- Safe of zamindan—Agreemtnt to surrer^er ex- 

^Innrietary rights— Possession not delivered— Suit for damages 
V hr fLh^of contract -Void contract.— Held that a transaction, 
e of the obieets of which is that one party shall be divested 
°f“^i° exproprietary rights and that those rights shall vest in the 
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other party, or a sale of zamindari property coupled with an 
agreement to relinquish the ex-proprietary rights of the vendor, 
is voidso far as the relinquishment of ex-proprietary rights is 
concerned, hh^hham Singh v. HarprMad, I. L, R. 19 All. 35; 
MitraUdhar v. Pern Eaj, I. L. B. 22 All. 205, Kashi Prasad v. 
Kedar Nath Sahu» I. h. B. 20 All. 219, Eaghuhans Sahai v. 
Brijnandan Lai, 6 A. J. 477, Bharat Singh v. Debi Dayal 
Singh, 6 A. Li. J. 555, and Ehuri>hed Alt v. Wazir-un-nissa, 7 
A. L. J. 778, referred to. Ikka-Ullah Khan v. Moil Chand, 
33 All. 695 

S». 10, 202 — Exchange of lands on partition — Exproprietary tenant 
— Suit for possession in Civil Court — Bes judicata — Procedure 
— By s. 10. of the Agra Tenancy Act, 1901, vvhere there is a 
transfer by private alienation, no rights of ex- proprietary tenants 
accrue if the alienation is by gift or by exchange between co- 
sharers. Where oiroumstanoes exist to which s. 202 of the* 
same Act applies, the court has no option, but is bound to adopt 
the procedure laid down in that section. KtJRA SiNGH v. 
CaHAiiU, 33 All. 507 

S. 11 — Et seqq— Occupancy holding — Mahant — Mahani capable of 
acquiring occupancy rights for the benefit of the math which he 
represents. — Beld that the mahant of a math, just as much as 
any other tenant who holds for his own personal benefit, can 
acquire ocoupanoy rights under the provisions of the Agra 
Tenancy Act, 1901, for the benefit of the math which he repre- 
sents. Parmanand SI^GH V . Mahant Bamanand Gib, 36 
All. A74 ' 

^ 20 — Occupancy holding -’Mortgage — Sub-mortgaye by mortgagee of 
occupancy holding — Eights of sub-mortgagees. — Where the usu- 
fructuary mortgagee of an occupancy holding purported to sub- 
mortgage his mortgagee rights, it was held that the sub-mort- 
gagoes were entitled to a money decree against their sub-mort- 
gagor for the money advanced by them. BAiiGOBiD Bhaqai v. 
NaYINA MISIR, 35 AH. 405 

S. 20 (2)“Civif Procedure Code (1882), s, 566— Occupancy holding — 
Mortgage of occupancy holding and appurtenant house— Mort' 
gaged property not saleable. — Where an ocoupanoy tenant pur- 
ported to mortgage (Ij a grove, which was bis occupancy holding, 
and (2) a house appurtenant to such holding, held that having 
regard to s. 20 (2) of the Agra Tenancy Act, 1901, and s. 966 
of the Code of Civil Procedure (1682) neither the grove nor the 
house could be sold in execution of a decree on the mortgage. 
Bam Dial v. Narpai Singh, 33 All. 136 

S. ^1— Occupancy holding — Mortgage— Suit by mortgagor to recovw 
possession — Illegal contract — Restitution of benefit. Held that 
the mortgagor of an ocoupanoy holding who has put the mort- 
gagee in possession cannot recover possession upon the ground 
merely that the mortgage is void under the provisions of the 
Agra Tenancy Act, 1901, without repaying to the mortgagee the 
money which he has received from him. Fasihud-din J. 
Karamai-ullah, Weekly Notes, 1888, p. 128, followed, 
Baboran Upadbya V. Uttamgir, 33 All. 779 


466 



1350 


1302 




1470 


GSNEBAL 1NDE21 


Actfl (Local) 1901 — II (Agra Tenancy Act) — [OonidX 

S- 32 — Succession — Special rule of aucceision exclmive of personal 
law of parties. Heldt that the rule of saooessioa whioh is laid 
down by s. 22 of the Agra Tenanoy Act, 1901, is independent 
and exolusive of the personal law of the parties to whom the seo« 
tion applies. Consequently the grandsons of a deoeased oooupanoy 
tenant, as his male lineal descendants, would be entitled to 
share in the tenanoy jointly with the sons of the late tenant. 
Bhura v. Shahah-ud-din, I. Jj. B 30 All. 128, followed. Ali 
Bakhsh V. Barkat-uijIiAH. 34 All. 419 

S. 22 — ** Lineal descendant — Adopted son.-^Held that an adopted 
son is a lineal descendant within the meaning of s. 22 of the 
Agra Tenanoy Aot. 1901. Lala v. Nahar Singh. 34 All. 658. 
28, 29, 80 and 34 — Expropeietary tenant — MortgaQee from 
proprietary tenant holding over after ejectment of mortgagor^ 
Bent not fixed by agreement or by a decree of court -^Rigkt of 
samindar to recover rent. — (?. and H. were zamindars whe 
owned some sir land and oooupanoy holding. They exeouted a 
usufruotuary mortgage of their sir land and oooupanoy bolding 
in favour of K. and the predeoessor of J. In execution of a 
money decree against Q. and H. their zamindari rights were sold 
and P. purchased the same. Subsequently, in execution of a 
decree for arrears of rent, P. got O. and H. ejected by the 
Bevenue Court. Later on P. got K. and J. the mortgagees also 
ejeoted by the Bevenue Court. P. then brought a suit against 
X. and J. for arrears of rent for the period between the ejeot* 
ment of O. and B. and their own ejeobment. Held that P. was 
not entitled to recover the rent in regard to the period of time 
between the two ejectments as the rent bad not been fixed 
. either by agceemont between the parties or by a decree of court. 
Ka.Mta Prapad u. Panna LiAIi, 35 All. 123 ... 

8. S A —Defendant in possession of land without consent of owner — 
Ejectment of defendant through Bevenue Court Subsequent suit 
for rent — Cause of action —Misjoinder of causes of action —Civil 
Procedure Code (1903), order II, r. 2.— On a partition of certain 
revenue-paying property some land which fell to the plaintiff’s 
share remained in possession of the defendant, who refused bo 
vacate it. The plaintiff sued the defendant for ojeotment in the 
Bavenue Court. The defendant pleaded that he was an ex- 
proprietary tenant, bub the Court held him to be a non-ooou- 
panoy tenant and ejected him. The plaintiff then brought the 
present suit under s. 34 of the Agra Tenanoy Act, 1901, for 
rent of the land hold by the defendant during the period prior 
to his ejeobment as land occupied by the defendant without the 
plaintiff’s consent. Held, tbit the defendant, being in oooupa- 
tion of the land without the consent of the plaintiff, was liable 
to pay rent therefor, under s. 34 of the Agra Tenanoy Aot. and 
• further that the claim could be maintained notwithstanding that 
the defendant was nob in possession at the date of the suit. 
Sheo Qopal Pan le v. Thikir Ba^deo Sinjh, 8 A. L. J. 1031, 
distinguished. Held further, that the suit was not barred by 
rea«on of the plaintiff ha-zing in his previous suit for ejectmao'; 
treated the defendant as a tenant. Hold also, that the plaintiff's 


Pagb 


B34 

a 

998 


1106 


1471 


aSNfiBAIi IWDBX 


✓ 


Acts (Local) 1901 — II (Agfa Tenancy Act) — [Co7itd.\ 

oanse of aobion under s. 34 of the Agra Tenancy Aob was 
no part) of his cause of aobion to recover possession of bhe pro- 
perty, and could nob be joined in bhe previous suit, and bhe 
present suit was, therefore, nob barred by bhe provisions of the 
Code of Civil Procedure, order II, r. 2. Nandan Sinoh v, 
Ganqa Pbasad, 35 All. 512 

8, Jurisdiction — Civil and Revenue Courts — Suit for ejectment 

of a tenant in Revenue Court ^Subsequent suit in Civil Court 
against the same defendant as trespasser, —Where bhe plainbiff 
had previously soughb bo ejeob bhe defendanb by suib in bhe 
Bevenue Courb on bhe plea thab he was bhe plainfaiff's sub-ben- 
anb, bub bad failed, on the finding bbab bhe defendanb was an 
occupancy tenant, ib was hfild that bhe plainbiff could nob there- 
after sue bhe defendant in the Civil Court bo evlcb him as a 
trespasser. Narain Singh v. Govihd Bam, 33 All. 523 

Ss, 68 and 200 —Appeal — Question of proprietary title — Defendants 
setting up a title as mortgagee of the proprietary rights.— In a 
suib for ejeobmenb under s 58 of bhe Agra Tenancy Act, 1901, 
the defendants pleaded that they were not tenants bub morb- 
gagees of the proprietary rights of which the plaintiff was 
alleged to be the purchaser of bhe equity of redemption. Held 
that this amounted to a distinct claiming of a proprietary title 
or at least of a portion of the bundle of rights which go bo 
make up a proprietary title and the appeal would lie bo bhe 
District Judge. Kaltan MaIi v. Samand, 35 All. 157 .«• 

S. 63 — Ctuii Procedure Code, section explanation Suit for sjeciment 
in Revenue Court --Question of title decided by Asaislant OoUee^ 
tor — Decision allowed to heeome final — -Kes judicata. — In a suit 
for ejeobmenb in the Bevenue Court, bhe defendants bo that suit 
pleaded title in themselves, and bhe Assistant Collector deter- 
mined that question and held that the plaintiff bad failed to 
prove title as against them. This decision became final. In a 
subsequent suit in the -Civil Court for declaration of title 
against the former defendants and also certain others; Held bbab 
the decision of the Bevenue Courb operated as res judicata so 
far as concerned those persons who had been defendants to the 
previous suib but nob as against those who were no parties bo 
the suit. Behari v. Skeohalak, I. L. B. 2i) All. 601, referred to. 
Bed Saran Kunwaki u. Bhagat Deo. 33 All. 453 

Si, 79 and 95 — Jurisdiction — Band-holder and tenant^ — Occupancy 
holding Suit for deolayation that plaintiff is heir of deceased 
occupancy tenant and for possession of holding — Practice - 
Useless decl'iration refused. — -The son of a deceased occupancy 
tenant filed a suit against the zamtndar in the civil court 
asking (1) to have it declared that he was the son and lawful, 
heir of the late tenant and (2) for possession of the occupancy^ 
holding held by him. The plaintiff had bsen ejected more 
two years before suit. Heldt that although so far ai bhe 
relief claimed was concerned, the suib might be cognizable by a 
civil court, so far as the second relief was concerned the plain- 
tiff's remedy was by suib under s. 79 of the Agra Tenancy Act, 
and, inasmuch as the time for filing such a suit had long since 
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expired there was no object to be gained by granting the first 
relief. The entire suit was accordingly dismissed. Dori Lai 
V. Sardar Singh 5 A. L. J. 514 referred to. Birham Khushal 
V, SUMERA, 36 All. 299 

S. 95 — Civil and Revenue Courts — Jurisdiction — Disp^Ue between 
rival claimants to a tenancy, — Held that tbe question of title 
to a tenancy arising between rival claimants to that tenancy 
is a question which is cognizable by a civil court and is not a 
matter coming within the purview of s. 95 of the Agra Tenancy 
Act, 190I-. BJiup V. Bam Lai (1) followed. Zubeda Bibi v. Sheo 
Charan 22*All 83 and Samid Ali Shah v. Wilayat AH 22 
All. 93 referred to. Jagan Nath v. Ajudhia Singh, 35 All 14. 

jS«. 95 and 167 - Civil and Bevenue Couns—Jurisdietton — Dispztte 
between rival claimants to a' tenancy. — S. 96 of the Tenancy 
Act was not intended to apply to the case of disputes between 
rival claimants to a tenancy. It was intended to apply to ques- 
tions arising between the landlord on the one side and the ten- 
ant on the other, Prima fade the Civil Court is the proper 
court to try all questions, and it is only when suits are expressly 
excluded from its cognizance that its jurisdiction is ousted. Kali 
Charan v. Musammat Otmi, 7 A.ti J., 658, referred to. Bhup v. 
Ram LaI;, 33 All. 795 

Ss. 102 and Landlord and Tenant— Suit for rent -Jus terttt— 

Xntervenor to whom tenant has not actually paid rent. Sold 
that s. 198 of the Agra Tenancy Act, 1901, does not apply bo the 
case of an intervener, whose Jus tertii the tenant defendant in a 
suit for rent has set up, and who has been made a party to the 
suit, but to whom the tenant has not actually and in good faith 
paid rent SHEO DXhaL SiNGH v. Badri Nabain Singh, 33 


S XbS^Veiinition -^^Successor*— Transferee from a rent-free grantee 
Held that a transferee from a rent-free grantee is a successor of 
the crantee within the meaning of s. 158 of the Agra Tenancy 
Act, 1901. Sundab Singh v.The CoiiLECTOB of Shahjahan* 

Ss 166 201 — Lessee contmmng to be recorded ^ such after expiry 

of IcaseSiiit for profits— Presumption.— The lessee of a morb- 
caeee of zamindari property was recorded as entitled to the 
profits of the share, and remained so recorded ^eyen after the 
mortgage had been redeemed. Beld. m a suit for pro6bs that 
the lesie was entitled to recover so long as he was recorded. 
DuraTprZ^l v. Ha.ari Singh. I L.B. 33 All. 199. followed. 
Muhammad Ahmad Said Khan«. Muhammad Masihuddah 

Khan, 34 All 250 t / , » ? ? 

S. 1^7 —Appeal— Question of proprietary title Jus te^Ui pl^ded by 
defendant— Third person added as a defendant Question 
abided against the latler.-ln a suit for assessme .. of revenue 
on land in the possession of thedafendaot the de'eodant plead- 
ed that the land belonged not to the plaintiff, but to a third 
nerson The third person was brought upon the record as a 
defendant and olaiaied the land as his. and, on the question of 
ownership being decided against him, appealed. Held that the 
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qnestiion raised in the suit was a question of proprietary title 
which arose directly and substantially in the suit and that an 
appeal lay to the District Judge. MaharajA of Bbnarbs V, 
Babdeo Prasad. 33 All. Q60 

S. 194 — Lamhardar — Suit hy lambardar against co sharers for 
excess of profits due to other co sharers and himself — Lambard- 
^ not agent of co-sharers . — Held that a lambardar is not the 
agent of the co-sharers generally so as to be entitled to sue on 
their behalf to recover profits due to some of them from other 
co-sharers holding sir and khudkasht lands fn excess of their 
proper shares. Bishambar Nath v. Bhuldo, 84 All. 98 ... 

S. 199— OiuiZ and Bevenue Courts — Jurisdiction — Appeal — Ques- 
tion of proprietary right. — The plaintiff sued in the Revenue 
Court to eject the defendant alleging that the land in suit 
was bis occupancy holding and that the defendant was his 
sub-tenant. The defendant pleaded that he was a co-sharer in 
the village and that the land in suit was his khud-kasht. Held 
that no question of proprietary title was raised by the pleadings 
and that no appeal therefore lay to the District Judge from the 
order of the Assistant Collector who bad decided the case in the 
first instance. Dal Chand v. Shamla, 2 A D. J. 176, dis- 
sentend from. Udit Tewabi v. Bihabi Pande, 35 All. 521 ... 
5.201 — Evidence — Presumption — Record ofplainiiff*s name os co- 
sharer — Act No. I of 1872 [Indian Evidence Act), secLsn 4. 
Held by Richards, C. J., Karamat Hussain, TudbaIiL, 
Chamier and Pigqot, J.J., (Knox, J., dissentingX that in a 
suit instituted under the provisions of chapter XI of the Agra 
Tenancy Act, 1901, where the plaintiff is recorded as having 
proprietary title entitling him to institute the suit, the Bevenue 
Court is not competent to go behind the record, receive evidence 
and itself try the question of proprietary title. Bechan Stngh 
V. Karan Singh. I. D. R. 30 All. 447, followed. Warts AU 
Khan v. Ptirsotom Narain. I. L R. 32 All. 427, overruled. 
Dcrga Ppasad V. Hazart Singh, 33 All. 799 
s. 201, See Act No. IV of 1882, s. 41. 34 All. 22 

(1901) — HI (United Provinces Land Revenue Act) 

S. 107. See Act No. IV of 1893, Ss. 1, 2 & 3, 35 All. 387 

Ss. 51, 52 and 99 — Assignment of Government Revenue-Right of 
Government to enhance cr remit revenue. — Assignee of Govern- 
ment revenue takas the assignment subject to all the rights of 
Government to assess, enhanoe, reduoe, remit or suspende the 
revenue. Beni Madho v. Bhagwan PR&hAD, 33 All. 566 ... 
Ss. 107 and 111 — Partition — Joint Hindu family — Hindu u)idou) 
Claim for partition by widov) in posses^iion in lieu of 
ance merely, though recorded solatti causa as a co-sharer. Hcw 
that the ■widow of a member of a joint Hindu family who is in 
possession of a portion of the family property under a family 
arrangement, in lieu of maintenance merely, is not a oo-sharer 
and cannot in virtue of such possession enforce a claim for parti- 
tion of the share of which she is so in possession, even though 
her name may be recorded solatti causa as a co-sharer Kailashi 
Euar v. Badri Prasad. S. A. no. 344 of 1913, decided 17th July 
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1913, Bkoop Singh v. -PfcooZ Kower N. W. P. H. G. Rep. 368 and 
Jhunna Kuar v. Chain Sukh, 3 AU. 400 followed. Bkupal Singh 
V. Mohan Singh, 19 All. 324, referred to. Hajib-ullah v. 
Musammat Kushimba 3 A. Ii. J. 481, distinguished. Pema v. 
JasKunwab, 35 All. 63 

Ss. 107, 111 and 112 ^Partition — Joint Hindu family — Hindu widow 
—Claim for partition by widow in possession in lieu of main- 
tenance merely, though recorded, solatbi oause, as a co-sharer, — • 
ISeld that the widow of a member of a joint Hindu family 
who is in possession of a portion of the family property under a 
family arrangement in lieu of maintenance merely, is not a oo- 
sharer and cannot in virtue of such possession, enforce a claim 
for partition of the share of which she is so in possession, even 
though her name may be recorded, solatti causa as a oo«sharer. 
Bhoop S%ngh v. Phool Kower, N. W. P. H. O. Rep., p. 368, and 
Jhunna Kuar v. Chain Sukh, 3 All. 400, referred to. Kailashi 
Ktjnwab V. Badri Pra3ad, 35 All. 548 

Ss. Ill, 112, 233, {k)^PartiUon— Hindu law— Joint Hindu family 
— Minor -Ho necessity for minor to he specially represented in 
partition proceedings. — Where a partition of the property of a 

joint Hindu family in which one of the members was a minor 

was found to have been properly carried out with due regard to 
the interests of the minor, it was held to be no ground for up- 
setting the partition, were such a course possible having regard 
bo s. 233 (k) of the United Provinces Land Revenue Act, 1903, 
that the minor was nob represented in the partition proceedings 
by a formally appointed guardian. In such circumstances a 
minor member of the family is suitably represented by the 
managing member or members. BuaGWati PrasaD i7. 

Bhaqwati Prasad. 35 All. 126 „ . /*• 

g 111 Plainii^ referred to Civil Court — Suzi nled w%th%n ttme but 
subquently withdrawn —Second suit fifed after prescribed ^riod. 
Where a Revenue Court, acting under s. Ill of the United 
Provinces Land Revenue Act. 1901, required a party bo the 
case before it bo institute a suit in the Civil Court within three 
months and the plaintiff did so, but for some teohnioal reason 
had to withdraw it with permission bo bring a fresh suih, which 
was in fact filed without delay, bub after the three months had 
exnired • held that the second suit must be considered to be a 
oonbinuafcion of the first suit, and it oould nob, therefore, be 
Viflid that the plaintiff bad not complied with the order of the 
Revenue Court. Randbir Singh v. BhaGWAN das. 36 All. 

S ^^\k)— Partition— Bevenue Court irregularly entertaining an 
■ application for allotment of a share to appItcani^SuU sn Ctvtl 
Court for declarcAton of ntU as to share so allotted— Jurtsdtc- 

Some cf the co-sharers in a raauza applied for partition. 

H one of the non applicants, came in within the time limited 
in’bbe proclamation issued under s. 110 of the Land Revenue 
Act 1 ^ 01 . and asked for bis share aliro to be i artitioned off. 
After the time for objt'otion bo the partition bad expired, L filed 
an application claiming a share in the portion alleged by H to 
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be his Bbare, and withoub notice to H this application \7as 
granted, and part of the share allotted to him was given to £r. 

H then sued in the Civil Court asking for a declaration of his 
title to the plots so allotted to L. Held that, however errone- 
ous the procedure of the revenue authorities might have been, 

H*s suit was barred by s, 233 (/() of the Land ^Revenue Act, 

1901. Muhammad Saddiq v. haute Ram, I. L. E., 23 All. 201, 
followed Kha^ay v. Juglut I. L. B. 28 All. 432, and Muham* 
mad Jan v. Sadanand Pande, I. L, B. i23 All, 394, distinguish- 
ed. Lachman Das - v. Hanuman Prasad, 33 All. 169 ... 114 

S. 233 (fc) — Partition — Land belonging to plaintiff's mahal allotted 
to defendants and a different plot to plaintiffs — Civil and 
Revenue Courts — Jurisdiction. — Ky a mistake of a partition 
amin a plot belonging bo the defendants was allotted to the 
plaintifis and two plots belonging to the plaintiffs were allotted 
to the defendants. Held that no suit would lie in a Civil Court 
to rectify this error. Kishan Prasad v. Kadher MaU Weekly 
Notes. 1900, p. 11 distinguished, Tirbeni Sahai v. GoktjIi 
Prasad, 33 All. 440 ... 296 

' Ss. 56, 233 (*). See JURISDICTION, 34 All. 358 ... 917 

1903 — I (Bundelkhand Encumdered Estates Act). 

S. 13 — Sub’ mortgage by usufructuary mortgagee — Covenant to in- 
demnify sub-mortgagee if dispossessed — Effect on siuh covenant of 
mortgagors taking advantage of the provisions of the Bundelkhand 
Encumbered Estates Act, 1903. — The mortgagee in possession 
under a usufructuary mortgage executed a sub-mortgage of bis 
mortgagee rights and covenanted with the sub-mortgagee that 
if during the period of the mortgage the property mortgaged, in 
any year, by any reason, should pass out of the possession of 
the sub- mortgagee, or the mortgage deed for any reason should 
be declared bo be invalid, he, the executant, would be liable to 
pay the loss sustained by the mortgagee. The mortgagors book 
advantage of the provisions of the Bundelkhand Encumbered 
Estates Act. The mortgagee book no steps under the Act bo 
realize the amount due to him on his mortgage, Tho sub- 
mortgagee did prefer a claim* but it was rejected, and he did 
nob appeal against the special Judge's order rejecting it. The 
sub-mortgagee was ejected from the mortgaged property, and 
thereafter bis sons seed the mortgagee on his oenvnant, claim- 
ing damages on account of his ejectment. Held that the suit 
was not barred by reason of anything contained in the Bundel- 
khan Encumbered Estates Act, 1903. GAYA Prasad v. 

Ganga Bisran, 33 All. 138 ••• 23 

— ' — 1904— 1 (General Clauses Act). 

S. 23 — Act {Local No. I o/ 1900, United Provinces Municipalities 
Act), s. 187 — Municipality — Powers of Government to frame * 
rules — Rules as to Municipal election — “ Previous publication' 
Competent court.'* — Certain draft rules relating to municipal 
elections were published in the local Gazette. These draft 
rules were then considered by the Government in oonneobion 
with such oriticisms and objections as bad been presented, and 
bn ally a set of rules was published in the Gazette as having 
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been made under s. 187 of the United Provinoes Muntoipa- 
lities Act, 1900. Beld that suob rules were none the less validly 
passed because in some details they differed from the draft rules 
previously published. The rules so made provided that a muni- 
oipal election might be questioned by means of a petition pre. 
sented to ' a competent court.' Held that the expression 'compe- 
tent court * so used meant a Civil Court of competent jurisdiction 
with reference to the valuation given by the petitioner in his 
petition. GoB Charan Das v. Hab Sarup, 34 All. 391 
1910 — -IV (United Provinces Act). 

S. 60 — Unlatofut p ssession (xcisable article — Search warrant — 

Act No. X of 1873 {lnd%anpaih& Act\ $. 13 — Presumption that 
oath was duly adwiinistered. — An excise inspector searched the 
bouse of a person suspected to be in illicit possession of an ex- 
cisable article, namely cocaine, and cocaine was found in the 
house. Held, that the subsequent conviction of the person in 
possession of the said houso was rendered illegal by the fact 
that the excise inspector had not previously obtained a search 
warrant Emperor v. Allahdad Khan, 11 A. Li. J. 442; 35 
All. 353, and Emperor v. Hargohind, 35 All. 1, referred to. 
Pield, also, that it is a reasonable presumption that an oath 
has been duly administered lo a witness appearing before a 
court although the record of the court may contain no reference 
to that fact. Emperob v. Sate d Ahmad, 35 All. 575 

S. 6^— Criminal Procedure Code, s 537 — Unlawful possession of ex~ 
eisahle article — Search warrant— Con ictton not invalidated 
Giving to absence of warrant. Where the superintendent of 
police and a sub-inspector searched the house of a person sus- 
pected of being in illicit possession of excisable article and such 
articles were found in the house searched, it was held 
that the conviction of the owner of the hou-'e under s C3 of 
the United Provinces Excise Act 1910, was not rendered in- 
valid by the fact that no warrant bad been isped forthe 
search although it was presumably the intention of the Uegisla- 
ture that in a case under s. 63. where it was necessary to sewoh 
a house, a search warrant sbouUl be obtained beforehand. EM- 
PEROR V, AijIjAHDAd Khan, 35 All. 358 
Adn linistration. 

See Act No. IV of 1882, s. 6, 33 All. 414 

See Act (Local) No. II of 1901, s. 22, 34 All. 658 

See EST.OPPEL, 34 All. 398 q .4 aiTq 

See StJTT FOR DECLARATION OF INVALIDITY OP ADOPTION, 34 All 8 

See Hindu Law, 35 All. 263 

^lfxmitauZ^~Lond situate in a cantonment— Presumption as to 
tiUe—CertRiu land situate in the cantonment of Debra Dun 
was appropriated in the beginning of the nineteenth century by 
the predecessor in title of the defendant for the purpose of build- 
ine a The land was beld, subject to the rules from time 

to time applicable to cantonments, by various occupiers until 
the year 1874, when the cantonments were handed to the civil 
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authorities. In 1890 the Secretary of State sued the then ooou- 
pant for a declation of title and assessment of ground rent, or, 
in the event of the defendant refusing to pay rent, for posses- 
sion. Held that the circunistanoes of the ease warranted the 
presumption that the title to the land in suit was vested m the 
Crown, and that the possession thereof could not be regarded as 
adverse until at the earliest the year 1874, when the land m 
suit oaased to be a part of the cantonment. Secretary of 
for India v. Jagan Prasadi I. L. B. 6 All. 648, referwn to. 
Bank of TJppeh India v. ThB Seoretaey op State, 33 Aii. 

229 *■ 

Limitation — Purchaser of a decree on a jnortgage allowing a pui^c 
mortgagee to pay him of— Such position inconsistent ^ 

claim to be in adverse possession of the mortgaged property, tleta 
that when the purchaser of a decree for sale on a mortgage accept- 
ed from a puisne mortgagee the amount due under the oeoy®® 
which he had purchased, he by so doing admitted the 
of the puisne mortgage, and his position was nob consistent witn 
a claim to be in adverse possession of the mortgaged property. 

Ramacharan v. Sadashiv, I. Ij, B. H ° 

Jagdip Narain Singh v, Eilar Singh. 33 Al). 463 
See Act No. XV of 1877. Schedule IT. Art. 137, 142, 144, 33 AU. 

224 

See Act No. XV of 1877, Schedule II, Art. 141, 33 All. 312 
See Land-holdkr and Tenant, 33 All. 757 
See Mortgage. 34 AU. 289, 640. ••• * 
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^**'ln™^traintof trade. Sea Act No. IX OF 1872, Ss. 23, 27, 34 AU. 

587 

Opposed to public policy, 35 AU. 19 
Construction of, 35 All. 412 

Aggregate Sentences. or. a., 

See Criminal Procedure Code, 35 AU. io4 

Agriculturist. , ^ ... g... 

See Civiii Procedure Code, S. 60 (1) Co)i 34= All. 25 

Abirs. 

See HINDU Law, 35 AU. 263 

^ '^See Civil Procedure Code. (1882) S. 325A. 33 All. 233 

^"'s^e^Aoi No. IX OP 1908. ScH. I. arts. 116, 120, 131 & 133, 

34 All. 216 

^^^^ 3 wis(Uclion~Valnalion—SiiH for specific perform^^^ 

to sell -A,hliU anal relief claimed by may of <^^rtcelM^on of 
sale deed subseqvenlly executed.— a suit 
suit for speoibo perfoimanoe of a contract to sell oer p P , 
to the plaintiff., but also asked for the 

sequent! sale-deed of the property in favour of certain » 

it was held that the latter relief was merely inoidental to tne 
former and its valuation would not affect the junsdiobion ot tne 
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appellato ooutti. Pirthi Singh v. Maru Singhj 8 A. Ij. J. 266, 
distiDgaished. Nixya Nand v. Bishan IjAIi, 33 All. 634 
See Act No. VII op 1870, s. 7, ol. V (6) 33 All. 705 
See Act No. VI of 1882, s. 169. 33 All. 641 
See Act No. Ill op 1907, s. 46 (4). 33 All.738 
See Act (IjOCaTi) No. II op 1901, s. 177, 33 AH. 260 
See Oiviii Pbocedube Code (l882), s. 170, 33 All. 68 
See Civil Procedure Code (1908), s. li, 33 All. 151 ... 

See Civiii* Procedure Code (19U8), s. 100 ; Order XIjV, Buie 27 

33 All 379 

See Civil Procedure Code, (1908), s. 104, ol. (2) ; order XLIII, 

rule 1 (a), 33 All. 479 j -srT'f’ 

See Civil Procedure Code (1908), ss. 105, 108, 109 ; order XLI, 

rule 23. 33 All. 391 

See Criminal Procedure Code, s^. 408, 416, 33 All. oiu 

See Partition, 33 All. 528 
See Act No. XII of 1887, ss. 8, 20, 34 All. 382 
See Act No. Vlt op 1889. ss. 19, 26, 34 All. 148 
See Act No. Ill of 1907; s. 46 (4). 34 All. 496 
See Act No. IX of 1908. sob. I, art. 152. 34^1^82 
See Civil Procedure Code (1908), s. 47, 34 All. 530 _ 

See C.ViL ProcbdUmE C^ de, (1908). order XLI. rule 33, 34 A 

32 

See Criminal Procedure Code, s. 423, 3i All. 115 
See Ijettbrs Patent, s. 10. All. 13 
See Partition, 34 All. 493 
See Review op Judgement, 34 All. 282 
See Act No. X op 1865, s. 244, 35 All 448 
See Act No. VII cP 1870. s. (IX) 35 AH 92 
See Act No. VI op 1882. s. 169, 35 All 177 
See Act (Local) No. I op 1900 s. 187 3 5 All 450 
See Act (Loca-,) No, II op 1901. ss. 58 & 200. 35 A\1 

See Act (Bocal’'; No. II op ,^1 \aQ 35 All 682 

' See Civiii Pbocedube CODB, (1908) ss. 

— gr oi. XLIII. r. 1. 35 A), 425 ..; 

Or. XLI. r. 23. 35 All 427 

See Criminal Procedure Code. ss. 35 and 408. 3o All. 104 ... 

S. 125. 35 All. 103 
S. 195. 35 All. 90 

^defa^ulV^’see CIVIL PBOCEDUBE CODE (19^8) a 

ToffifMa1;st5fn"couLl. See Civil Pbocedube Code (1908) 
s. 110, 35 All. 445 

Arbitration. , nomvromise of suit and decree in terms 

of -Power of Court on arbi - 

nom%r>.utxng arbitrators Ooda (18821. ss. 375. 506. 

'l^i°\rn'''7LnTaer^^iningrnatUrs referred to arbitration.- 
I 510 o-rthe Civil Procedure (Act XIV of 1882) which 
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provides thab ** if aa arbitrator refuses to aot the Court may in 
its discretion appoint a new arbitrator . ... or make an 

order saperseding the arbitration # and in such ease shall proceed 
with the suit/’ is applicable even if the person appointed arbi- 
trator has not accepted office before refusing to act. ^ When^ ho 
has been nominated by the parties his refusal to act is signified 
as clearly by h^s refusal to accept nomination as by any other 
course he could pursue ; and any other oonsferuotion would 

^ defeat the provisions of the Act. Pugardin Bavutan v. MoidinsA 
Ravutan, I. L. R. 6 Mad. 414. and Bepin Behari Ghowdhury 
V. Annoda Prosad MalUck, I. L. R. 18 Oal. 324 disapproved 
of. In the present case the parties had compromised the 
suit, and hai stated in the instrument of compromise the 
matters in .dispute, and had each nominated therein a person as 
arbitrator to decide them. A decree in terms of the compromise 
was made by the Court and the matters were referred to the 
arbitrators named for their decision. One of them refused to 
act, and the party whose nominee ha was declined to make 
another nomination. The District Juage in the exercise of his 
discretion under s. 510 of the Code thereupon himself determin- 
ed the matters submitlied to the arbitrators, thus 
superseding the arbitration. His decision was confirmed bv the 
Court of the Judicial Commissioner. Held (reversing the deai- 
sion of the Courts in India) that the District Judge should, 
under s. 510, have appointed a new arbitrator, which he had 
power to do notwithstanding that the arbitrator refusing to aoti 
had not first oonseated bo do so. and he was nob precluded from 
making such appointment by the fact that the party whose arbi- 
trator had refused to act declined to assist the Court by sug- 
gesting another name. The Court could not ‘ proceed with the 
suit,” which had been put an end to by the compromise, the 
decree on which was final: and it had no power except by con- 
sent of parties to itself decide the matters referred to arbtiration. 
That rights, having been remitted to one tribunal, had been 
decided by another, was a fatal objection to the procedure 
adopted. Sadiq Hussain v. Nazib Begam. 33 All. 74d 

See Act No. I of 1877, s. 21. 33 All. 315 

See CiviD Procedure Code (1908), ss, 99, 107, 33 All. 645 

See Muhammadan DAW, 33 All. 683 

Award-^Partif to the suit not made partu to the snbmtssion co 
arbitration —Partti so omitted not a necessary party to the smi. 
-^Held that an arbitration and an award made in the course oi 
a suit would nob be rendered invalid by the mere ao 
party whoso name was on the record, bub who was 
necessary party to the suit, was not made a party bo the ar bier a- 
tion proceedings. Sabta Pbas&d v. DharaM Kir * 

35 AH. 107 

See Civil Procedure Code, (1882) ss. 341 and 349, 33 All. 

See Cbiminatj Procedure Code, ss. 55, 56 and 110, 3o Aii. aur... 

Assessors. 

See Criminal Procedure Code, s. 284, 35 All. 570 
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Assignment. 

See Champerty & Maintenance 33 All. 626 

Assignment of Decree. 

See Act No. XVX of 1908 ss. 17 (b), and 49. 35 All. 624 
See Execution of Decree, 34 All. 518 

Attachment. 

See Civiii Procedure Code (1908) s. 60. 33 All. 529 
See Civil Procedure Code (1908) s. 60 (c) 35 All. 307 
See Execution of Decree, 33 All. 306 

34 All. 365 

Or. XXI r. 57, 34 All. 490 

Attestation. 

See Act No. IV op 1882, ss. 69 and 100 35 All. 164 

Attesting witness. 

See Act No. I op 1872 s. 68, 35 All. 254 . • 

Award. 

oS court to file a privaU award — Subsequent suit to enforce 
terms of award — Rea judioata. — He/cZ, hhab the refusal of a 
oourb to file a private award will nob operate as res judicata in 
respect of a subsequent suit brought to enforce the award. 
Kunji Lai v. Durga Prasad, I. L. B. 32 All. 404, followed. 
Basant Lai v. Kunji Lai, I. L. R. 28 All. 21, referred to. 
Shib Charan Das v. Ram Chandra Sabup, 33 All. 490 ... 

See MahoMEDAN Law, 33 All. 683 
See Act, No. I of 1877, S. 30, 34 All. 43 
See Arbitration. 35 All. 107 

Ballavacharya Gossains. 

See Hindu Law, 35 All. 283 

Bonamidar. 

See Act No. IX OP 1908. ScH. I. Arts. 91 & 120, 35 All. 149 

Benami Purchase. ^ 

See CiViL Procedure Code, (1908) S. 66, 35 All. 138 

Bengal Regulations— 17 93 — XV. 

S. 10. See Mortgage 33 All. 97 

182S VI. 

2 Joint Magistrate — Jurisdiction — Criminal Procedure Code, 

s. ^Zb^Power of Sessions Judge to make reference. — It is only 
the Collector who con bake action and impose a fine under 
Ben^’al Regulation VI of 1886. A Joint Magistrate has no 
iuricdiction under S. 2 of the Regulation, even though the case 
may have been made over to him by the District Magistrate. 
Empfrob V, Muhammad Alam, 33 All. 84 ••• 

^793 XV 

Mortgage— Redemption— Limitation— Act No. XIV o/l859 {Limita~ 

iion 4ct), S. / (12) — Accounts . — A usufructuary mortgage was 
executed in the year 1852, in a place to which the provisions of 
Bengal Regulation XV of 1793 applied. It provided that the 
mortgagees should enter into possession and colleot the rent 
and pay the Government revenue anc defray collection charges 
&o., therefrom and retain the balance in lieu of interest. There 
was to be no accounting on either side and the mortgagor was 
to be entitled to redeem on payment of the principal sum of 
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Rs. 252. Meld* on sniti by the representative o£ the mortgagor' 
to redeem, brought within 60 years from the date of the mort* 
gage, that the suit was within time ; that the mortgage oould 
noo be oonsidered as redeemed in the strict sense of the term 
from the moment when the profits received by the mortgagees 
beoame equal to the amount due to them for principal and 
interest, and that the mortgagor was, notwithstanding anything 
contained in the deed, entitled to 'an account of the profits 
received by the mortgagees. Sudarshan Das Shastri v. Bam 
Prasad, L h, R. 33 All, 97. followed. Shaft un-ttissa y. Fazl 
Bab. 7 A. Ij. J. 787, and Badri Prasad v, Murlidhatt I. L. R. 
2 All. 593, distinguished. HABlB-ULLAH v. AbduIi HaMID, 
34 All. 261 

Bond. 

See Act No. IX of 1908, Schedule I Art. 75. 35 All. 455 

Burden of proof. 

See Act No. XXVI of l88l s. 98, 33 All. 4 
See Evidence, 33 All. 483 
See Hindu Haw, 33 All. 342, 677 
See Act No. I of 1872, s. 108. 34 All. 36 
See Act No. I of 1872, s. 114, 34 All. 511 

See Civil Procedure Code (1908) Ob. XXI, r. 23, 34 All. 612 
See Hindu Daw, 34 All. 126, 135 
See Parda-nasuin Lady, 34 All. 456 
See 35 All. 307 

Canal. 

See Act No. VIH of 1873. ss. 7 and 70, 34 All. 210 

Cantonment. 

See Adverse Possession, 33 All. 229 

Cattle. 

Liabiliby for sbrayiDg of — Seo Act No. IX of 1890 s, 125i 34 All. 91. 

Cause of Action. 

See Act No. I of 1877. s. 43, 33 All. 430 
See Act No. I of 1872, s. 91. 34 All. 158 
See Civil Proceddre Code (1882), s. 43, 34' All. 172 
Sea Contract, 34 All. 429 

See Act (Local) No. II of 1901, s. 34, 35 All. 612 

Certificate. 

Of political officer for trial of offences. See CRIMINAL PboobdURB 
Code, Ss. 188. 227. 33 All. 5i4 

of Succession. 

See Act No. VII of 1889, ss. 2 and 4. 33 All. 327 
S. 9. 35 All. 249 
See 35 All. 470 
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See Jurisdiction, 34 All. 358 
See Landholder and Tenant, 35 All. 19 
Champerty and Maintenance. 

Agreements contrary to puhltc policy ~~ Assignment Bight of party to 
impeach. — Beid that there may be a valid transfer of property 
for the purpose of financing a suit upon the terms that the pro- 
perty or the proceeds realized from the litigation shall be divid- 
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Champerty and Maintenance 

ed between the transferor and transferee irrespeotive of the fact 
whether or not there was any agreement for the payment of oon> 
sideratiOD “win or lose." The duty of the court in such a case is 
to determine whether or not the agreement is a fair agreement 
to supply funds and does not purport to have been made so as 
to be inequitable or for improper objeots. as for the purpose of 
gambling in litigation or of injuring others by encouraging 
unrighbeous suits, Bam Coomar Coondoo v. Chunder Canto 
]\dooheT 3€6 Ij. B. 4 1. A. 23j 1. L. R. 2 Gal. 233 followed. S-thd 
also that, although as a general rule where an assignee sues on 
his assignment and proves it, an adverse party cannot take the 
objection that there was no consideration, the rule is not invari- 
able and would not apply where the transferor being a party to 
the litigation had never admitted the assignment, but on the 
oountrary had pleaded that it was fictitious and without con- 
sideration. Mani Shankar Pranjivan v. Bai Muli, I. D. R. 12 
Bom. 686, followed. Baldeo Sahai v. HarbaNS, 33 All. 626 

Charge. 

See Act No. XIliV of 1860, s. 409, 33 All, 36 ••• 

55. 69, 100, 86 All. 164 

See Act No. IX of 1908. Sob. I, art. 132, 35 All. 185 

Charity. 

See Muhammadan Law, 33 All 400 

Convers^n of Muhammadan to —.See. MARRIAGE, 33 All. 90 

Civil and Kevenue Courts. , w •*!. 

JurisdiottonSuU to set aside decree of Bevenue losih- 

in exclusive jurisdiction of Revenue Court— Held that no suit 

can be entertained by a Civil Court for the purpose of setting 

aside a decree of a Court of Revenue in a matter as to which 
the latter Court has exclusive jurisdiction. KeshahDeov Bahort 
c; A Nft 883 of 1906. decided on the 30bh November. I90o, and 
Kiskan Sahai v. Bakhtawar Singh, 1. L. R. 20 All. 237. referred 
PhiranjI Lao V. Kbhbi SinoH, 33 All. 1 • ♦a 

T • *.• f ACI (Local) No. II of 1901. s. 56, 33 All 523. 

ol-i- 33 AU. ..0 
Jurisdiction of— See Act (LooaD) No. II of 1901, bs. 95 and 
167, 33 AU. 796 

J«r,sSo« hMinV-asuJrucluarv mortgage-Sur- 
render of holding-Bjeotment oj mortgagee -Suit by mortgagee for 
d^araUon that surrender was not binding on hem -An ooon- 

nanoy tenant. v»ho had made a ^’itu«ruotua^ T ° 

holding then proceeded to surrender the holding to the zamm- 
dar* who had the mortgagee ejected by the Revenue Court. 
Hrdd on suit by the mortgagee for a declaration that the sur- 
render of his holding by the mortgagor was nob binding on him. 
fchah no such suit would lie in the face of the ejeobment proceed- 
ince in the Revenue court which were binding on the parties. 
Earn Devi Euari v. Bindesri Upadhya, 8 A. L. J. 940, followed. 
SH.IVA PRAKASH V. KaRNA, 3 j All. 464 
See Act (Local) No. II of 1901. s. 95, 35 All. 14 
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See Act (Local) No. II of 1901, s. 199, 35. All. 621 

35 All. 541 

Civil Procedure Code (1 882). 

S. 10, 102 and 103 — Suit dismissed for default of — Date 

fixed not for hearing of case but for appointm^t of a guardian to 
a m%nor defendant only — “Order of dismissal ulfcra vires. — Oon- 
sequeufi on the death of one of the defendants to a snit, t^e 
plaintiff applied to bring the heirs of the deceased defendant on 
to the record, and as one of them was a minor, nominated 'as bis 
guardian, his elder brother. The brother declined to act : £ a 
guardian and the court fixed a date upon which the plaintiff 
was to appear and nominate another person as guardian. Upon 
the date so fixed the plaintiff failed to appear, and the court 
dismissed the entire suit, subsequently also rojectin:? an appli- 
cation for its restoration. Held that the court haa lo jurisdic- 
tion to dismiss the whole suit, as the only matter t '^en before it 
was the appointment of guardian to the minor defend' nt. Dkbi 
Sahai V. SaraSWATi 33 All. 560 

Ss. 13, 43— Bes judicata — Dismissal of suit for redemption of a 
mortgage — Second suit for redemption of another mortgage of the 
same properties — Ctvtl Procedure Code (1908), s. 11; order lit 
rule 2. — Held that the dismissal of a previous s-:.it for redempti- 
on of an alleged oral mortgage was no bar to the institution of 
another suit for redemption of a v. ritten r.'iorbgage in respect 
of the same properties of a different date. Thrikat MadatfiU 
Raman v. Thiruthiyil Krishnen Nair, I.L.B.- 29 Mad., 163 fol- 
lowed. Bam Sabai v. Ahmadi Beqam, 33 All. 302 

Sa. 13, £39 — Bes-judioata — 5u*t for declaration of trust and of pro- 
perty compvis^d in it — Party to such suit not competent subse~ 
quently to deny existence of trust. — Held that a person who had 
been a party to a suit under section 639 of the Code of 
Procedure, 1882, in which suit the existence of a waqf and 
the property comprised therein bad been declared, was not com- 
petent in a subsequent suit for ejectment of the defendant from 
a part of the waqf property to plead that the property was not 
waqf. Ghazatfar Husain Khan v. Yawar Husain. I. L. B^ 
28 All., 112, referred to. MaNOHAUI v. MohamMaU IsmaIL, 33 

All. 752 _ ^ 

Ss. 30 and 539 — Civil Procedure Code (1908). S. 92 — Waqf alien- 
ation of waqf property — Suit to set aside such alienation and for 
declaration that property is waqf — Right to sue.] Held a 
suit by two Muhammadans for a declaration that a certain pro- 
perty is waqf and to set aside the alienation of such property 
by the persons in charge thereof is not a suit contemplated by 
S. 539 of the Code of Civil Procedure, 1882, or S. 92 of the Code 
of Civil Procedure, 1908, and is maintainable without permis- 
sion obtained under S. 30 of that Code. M-uhammad Abdullah 
Khan v. Kallu, I. L B., 21 All., 187. Jamatuddin v. Mojtaba 
Busain, I. L. B., 25 All., 631 and Kazi Hussain v. SafiFun Balk- 
rishna, I.L.B., 24 Bom., 171 followed. DasoNDBAY v. MohaM- 
UAii AcU Nasar 33 All. 660 
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S. 43 — Civil Procedure Code (1908). soh. I, Or. 11 , r. 2 — Competence 
to give leave to omit remedies or split claims not limited by pecu- 
niary Jurisdiction of Court Suit for surplus collections made by 
mortgagee — Limitation — Act No. IX of 1871, soh. II, art. 105 — 

Aet No. XV of 1877. sch. II, arts. 105, 109— ^oC No. IX of 1908. 
sch. I, arts. 105, 109. — The oompetienoe of a court to give leave 
to a plaintiff to omit to sue for a relief to which he may be en* 
titled is not affected by the pecuniary value of the relief in res- 
pect of which such leave is sought. A suit by a mortgagor 
after the mortgage has been satisfied to recover surplus oolleo- 
tions received by the mortgagee may be brought within three 
years from the time when the mortgagor re-enters on the mort- 
gaged property under art. 105 of the second schedule to the 
liimifcabion ^ot of of 1877 (soh. I to the Xjimitation Act of 1908) 
and there is no restriction as to the way in which the mortgagor 
may obtain possession. Ram Din v. Bhup Singh, I. Lt. B. 30 
All. 225 discussed. Muhammad Faiyaz Ali Khan v . KadijU 
Singh, 33 All. 244 ... 164 

S. 43 — for injunction — Suit dismissed upon the ground that 
plaintiff had failed to prove his possession — Subsfquent suit for 
possession. — Held that the dismissal of a suit for an injunction 
in respect of certain property upon the ground that the plaintiff 
has not proved his possession of the property in respect of 
wbiob the injunction is sought is no bar to a subsequent suit 
for possession of the same property. The principle of the deci- 
sion m Darbo v. Kesho Bai, I. L. R. 2 All. 356, Sarsuti v. Kunj 
Behari Lai, I. L. R. 5 All. 345, and Mohan Lnl v. Bilaso, I. L. 

R 14 All 512. followed. Bandb Ali v. Gokul Mi3ir, 34 All. 

172 ... 665 

S. 108. See LIMITATION. 33 All. 264 ... 178 

S. 170 — Appeal — Contempt of Court — Property of person in contempt 
sotd to realize a fine, but sale afterwards set aside on the submis- 
sion of the person in contempt . — No appeal lies from an order 
refusing to confirm a sale held by the Court to realize a fine 
imposed by it for contempt under s. 170 of the Civil Procedure 
Code, 1882, The court has power to refuse to confirm such a 
sale the fine and costs are paid in by the porsou guilty of 
contempt, and the Court considers that the contempt is purged. 

Radr: Prasad V. Tej Singh, 33 All 68 ... 46 

Chapter XX — Imolveney ^Intolvent dUoharged without a schedule 
of debts being framed— Attempt on the part of creditor to proceed 
against after-acquired property . — Where an insolvent had taken 
advantage of the provisions of chapter XX of the Code of Civil 
Procedure, 1882. and had been discharged under s. 351. but no 
schedule of debts had been framed, it was held that a judg- 
ment-creditor of the insolvent could nob thereafter have re- 
course against property which had come into the hands of the 
insolvent subsequently to his discharge. Amin ud*DIN Haidar 
V. Sheoraj Singh, 35 All. 402 , ^ 130q 

S. 223 See ACT No. IX. OP 1908. Schedule I. Article 128. 35 

All. 389 ... 1291 
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Ss. 230, 235— Sa:eoufton of decree— Limitaiion—Applioaiion, for 
execution whether a fresh application or merely a continua/nce 
of a subsisting application. — The subsequent applioation to 
exeoufce the same decree mentioned in s. 230 of the Code of 
Civil Proceduve, 1882. means a substantive application for exe- 
cution in the form prescribed by s. 235 of the Code. Hence, 
where an application for execution in accordance with s. 235 of 
the Code has been made within the period of limitation pres- 
cribed by s. 230 and has been granted, that is, execution has 
been ordered in accordance with the prayer of the decree-holder's 
application, the right of the deoroe- holder to obtain execution 
will not necessarily be defeated, if, by reason of objections on 
the part of the judgment-debtor or action taken by the court 
or other cause for which the decree-holder is not responsible, 
final completion of the proceedings in execution initiated by 
the application under s. 235 cannot be obtained within the 
period limited by s. 230. Further applioationa of the deorae- 
boldor to the court executing the decree to go on ‘'^om the 
point where the execution proceedings bad been arrested and 
Lmplete execution of his decree would be applications merely 
ancillary to the substantive application under s. 235 and would 
not be obnoxious to the bar of s. 230. Rahim Alt Khan v. 
Phnl Chand. I. L. R. 18 All. 482 followed. RAM SaeUP v . 

Dasrath Tlwaui, 33 All. 517 - ^ 

S 230 —Executt 07 i of decree — Limitation — -Application for transjer 
of decree— Subsequent appUcatioii for execution not in oontinu- 
ation of application for transfer.- Held that an application for 
execution can in no sense of the words be regarded as an appli- 
cation in continuation of an applioatiou for transfer of a decree 
from one court to another. In order that an application may 
be a continuation of another application, it, is “®o 0 ssary that 
the two applications must be of the same nature. 
aDDlioation for transfer being an appiioation of an entirely ditte- 
r^nt nature from that for execution of a decree does not suspend 
the operation of s. 230 of the Code of Civil Procedure, 188^. 

Sundar Sinuh v. Doru Shank ir, I. L. R. 20 All. *PP 
Ram Sahni v. Nanni Weekly Notes, 1886, p. 137. dissented 

from. Khrtfal u. Tikam Sinqh 34 All. 396 

S 2Z0 -Execution of decree^Dccree upon compromise 
and on their failure to pay against the property of 

—Execution against lessess after the 

decree for rent was passed upon a compromise against certain 
lessees and their surety. The decree provided that the amount 
of it should be realized in the first instance from the fo^sees 
by annuri instalments, and in the event of failure, it would ba 
recoverable by the sale of certain immoveable P^OP®^^^ 
the surety had hypothecated. The decree was put 
oution against the lessees as a simply f3 

12 years after the date of its passing. Held^ 1 

the Code of Civil Procedure of 1882 applied, and the decree 
could not be executed after the expiration 12 years from the 
date thereof. PahalwanStngk v. Naratn Das, I.Li.R. Aii. 
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401, aistingulshea. Mahabaja op Bbnares v. IiALJI Singh. 

34 All. 646 


• «« 


Fagf 

988 

1144 

91 


S. 358. See Execution, 35 All. 178 

S. 366. See Act (Local) No. II of 1901, s, 28 (2). 33 All. 136 

Ss. 278, 279, 230,281 — Execution of decree — Aiiachmeni — Objection 
to GitcLcHmeni — Objection dismissed — Suit to recover possession — 
Jurisdiction, — Meld on a construotion of ss. 278, 279, 280 and 
281 of the Code of Civil Procedure, 1882, that an objector may' 
raise an objection to an attachment not only on the ground 
that he is in possession of the property attached but also on the 
ground that he has an interest in it, and that, when an ezeout- 
ing court disallows the claim of an objector under s. 281, 
the court has jurisdiction to do so, notwithstanding the fact 
that it erroneously does not go into the question of possession 
but disallows the objection on some other ground. BiiAGWAN 

Das u. Raj Nath, 34 All. 365 ... 796 

3. 287 (o) — Execution of decree — Mortgage on property sold notiiied 
at time of sale -^Subsequent suit on mortgage — -Auction^pur- 
chaser not estopped from questioning validity of mortgage, — In 
proceedings in ezeoution of a decree a person alleging himself 
to be the mortgagee of property about to bo sold asked the 
executing court to notify the existeoce of his prior incumbrance 
on the property to be sold, and the Court, without apparently 
making any inquiry as to the genuineness of the mortgage, did 
So, but did not sell the property subject to the prior inourn* 
branoe. The property was sold and purchased by the decree- 
holder. Meld on suit by the mortgagee that the decree-holder 
auction purchaser was not estopped from contesting the vali- 
dity of the mortgage so notified. Shih Knnwar Singh v. Sheo 
Prasad Singht 28 All. 418, followed. Jairaj IVTal v. Radha 
Eishan, 35 All 257 ... 1199 

S. 310A. See Act No. XV of 1877. s. 3, Sch, II. Art. 13 & 14, 

33 All. 93 ... 63 

jS. 315 — Execution of decree — ^ale in execution — Auction pmxhascr 
deprived of property purchased owing to failure of judgment- 
debtors title — S»it to recover purchase money — Limitation — Act 
No. IX of \90& (Indian Limitation Act), sch. It arts. 62 and 
120. — Meld (1) that an auction purchaser seeking to recover the 
purchase money paid by him upon the ground that he has been 
deprived of the property parohased owing to failure of the judg- 
ment-debtor's title thereto has no right outside the Code of 
Civil Procedure, and (2) that the remedy given by the Code of 
Civil Procedure is not a suit for money bad and received, to 
which article 62 of the first schedule of the Indian Limitation 
Act, 1908, would apply but is a suit falling within the purview 
of article 120. Munna Stngh v. Gajadhar Singh 5, All. 577 
and Mohiudeen Ibrahim v. Mahomm^d Mura Lewai 23, RI. L. 

J. 487, followed. Bam Kumar Shaha v. Ham Gour Shaha 13 
C. W. N. 1080, not followed. Hanuman Kamat v. Honuman 
Mandur, 19 Cal. 123, distinguished. Sidbeswar Prasad 
Narain Singh v. Goskain Mayanand, 35 All. 419 ... i3n 
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S. 316 — Execution of decree — Purchase at auction sale — Date of 
accrual of auction purchaser s title. — Held that under the Code 
of Civil Procedure, 1882, the title of a purchaser of immove- 
able property at a sale in execution of a decree to mesne pro- 
6bs arising therefrom does not accrue until the date of the con- 
firmation of such sale. Amir Kazim v. Darbari Mah I. li. R. 
24 All. 475, and Prem Ghana Paul v. Purnima Dasi, L L. R. 
15 Cal. 546, followed. Shiam DaL v. NA'iHa Mal. 33 All. 

63 ••• 

S. 316. See Pre-emption, 33 All. 45 

S. 317 — Prior and subsequent mortgagees — PurcJictse of part of mort- 
gaged property in execution of decree on prior mortgage — Suit on 
second mortgage — Auction purchaser alleged to be benamidar of 
mortgagor — Act Ho. IV of 1882 [Transfer of property Aot)t s. 43. 

■ — A portion of certam mortgaged property was purchased by a 
third party at auction sale in execution of a decree on a prior 
mortgage. Held on suit for sale by the subsequent mortgagee 
that it was not open to the subsequent mortgagee to bring this 
portion again to sale upon the ground that the auction pur- 
chaser wa^ merely a benamidar for the mortgagor. Ram 
Narain v. Mohaniant I L- R- 26 All. 82, followed. SabJU 
PuASAD V. Bindeshri Bakhsh Pal Singh, 33 All. 882 
S. 325A — ^'Alienation" — Muhammadan law— Gift during marz-ul- 
manb— IVi/Z — Held that a gift made by a Muhammadan during 
death- illness is (l) under the Muhammadan law a will and there- 
fore valid as to one-third of the property comprised in it, and 
(2) is not an alienation which might fall under the prohibition 
contained in e. 325A of the Code of Civil Procedure (1882). 
Muhammad Sayeed v. Muhammad Ismail, 33 All. 233 

S. 341 and Execution of decree— Arrest of debtor— Discharge 

pending aw insolvency petition — Re-arrest in execution of the 
same decree— Act No. XV of 1887 (Indian Limitation Aoth 
Sch. IL Art. 1"I9 . — Where a judgment-debtor who has been 
arrested and sent to the jail in execution of a decree obtains an 
iftt rim release under s. 349 of the Code of Civil Procedure, 
1882, such a release is not a discharge under s, 341 of the Code 
and does nob exempt the judgment-debtor from liability to be 
re-arrested in execution of the same decree. An applioabioni 
therefore, for execution in such circumstances of the decree by 
re-arrest of the judgment-debtor is one in accordance with law 
and saves limitation. Shamsi Deokaran v. Poonja Jairamt 
I. L. R. 26 Bom. 652, followed. Secretary of State for Mia v. 
JudaK I. li. B, 12 Cal. 652, dissented from. SUBAJ BIN v. 
Mababib Pbasad, 33 All. 279 

Ss. 376, 506, 508, 510, See At^BiTHATloN, 33 All. 743 — 

S. 411 — Suit for dower in forma pauperis by wife against her hus- 
band and his mortgagee — pending execution of decree for 
sale upon mortgage — Decree distnissing suit against mortgagees 
and making husband solely liable — Execution of decree to r^over 
court fees due to Government — Effect of sale of mortgaged ^o- 
perty. — The respondents obtained a decree for sale on their 
mortgage on the 17th of December, 1895, Pending execution 
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fche wife of fihe mortgagor brongW a cu'b in fornta Pduperis 
against her hnsban<1 and his morfieagQas for dower, alleging that 
it was a charge on the mortgaged property in priority to the 
mortgage lien. It was found that the dower debt was not 
charged on the property, and on the 11th of May, 1897. her 
suit was dismissed as against the mortgagees, and a money 
decree passed against her husband alone: and under s. 411 of 
the Oiyil Procedure Code, XIV of 1882, the amount of the court 
fees due to Oovemment was made a drst charge on the amount 
decreed. Notwithstanding that the decree eitpresslv dismissed 
the snlt as against the mortgaged property, the Oolleobor, in 
order to reooyer the court fees in the pauner suit brought it to 
sale, on the Q2nd of Tulv, 1899, in exeout'on of the decree of 
the 11th of May, 1897, and recovered fust enough to satisfy 
them. On the application of the respondents the Civil Court 
directed that the property should he again nut up for sale in 
execution of the respondents* decree of the 17th of D^ceraher, 
1895, and on the the 20th of September, 1902. it was pnrohas- 
od at that sale by the respondents who got formal pnsc«qqion. 
The purchaser under the decree of the 11th of May, 1897, now 
represented by the appellants, had. however, then obtained 
possession, and there was a contest for mutation of name? 
which resulted in the revenue courts upholding the right of 
priority of the Government for the court fees and the possession 
of the appellants. Held m a suit in the civil court by the 
respondents to enforce their priority and for poscossion, that 
they were entitled to snooeed. The decree of the 11th of MaV| 
1897, did not create, nor purport to create any charge on the 
mortgaged property : and the sale under it of the 22nd of 
Julyri899. being a sale of the property of the defendant in the 
snit for dower to satisfy a debt of the plaintiff in that suit, was 
without lurisdictioD. and passed no title bo the purchaser. 
Ragho PbaS4T> V. Mbwa TjAT*. 34 AH. 223 
iSi. 443. 456 and 462. See MINOR. 35 All 487 ••• 

S. 492. See Cryiti Prooedure Code. (1908) Or. XXXIX, r. 1, 33 

All. 79 

S, 639-171 ^, Public charitable or reliaions purpmft<t **—Tru<itfor 
benefit chiefly of a part'^cutar sect not necessarily not a public 

— Where it was clearly established by evidence that cer- 
tain property had »>e 0 n held for very many generations for the 
purpose of supporting and maintaining fakirs, entertaining visl- 
tors and for the giving of alms, and there was no evidence that 
the property was ever held for any other purpose, it was 
that the court ought to presume the exictence of a obarifrable 
or religious trust within the meaning of s. 639 of the Code of 
Civil Procedure, 1882. and the trust wa<5 none the less a trust 
for a public purpose if its main object was in fact the support of 
fakirs of a particular sect and the propagation of the tenets of 
that sect. Mahant PUPAN Atat. r. Dapspan Pas. 34 All. 

4 68 • • * 

Ss, 684, 585 Second appeal — Que.^tiens of law and faot-^Constrne- 

tion of document — IVajih nl-arz—Land^holder and tenant — 
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Bights of samindars in respect of house sites and groves. — a 
suit) for a deolaratiloa of bha proprietary bible of bhe appellants 
bo oertain lands in a village, bhe first oourt'dismi=>sed the suit on 
the ground that the respondent was the zamindar, and the 
appellants only tenants of the lands. The Subordinate Judge 
found on the construobion of the wajib-ul-arz of the village and 
other documentary evidence that the appellants were the owners 
of bhe lands in suit. On second appeal to bhe High Court it 
was contended that the Court was bound under s. 584 of the 
Civil Procedure Code. 1882, to accept the finding of the Subor- 
dinate Judge as conclusive, the question being one of fact ; but 
the High Court rejected that oontention. Held (affirming that 
decision) that the Subordinate Judge's finding was arrived at by 
inferences drawn from a ‘misconstruction of the wajib-ul-arz. 
The right construction of documents was a question of law 
which the Court on second appeal was nob precluded from con- 
sidering under ss. 584 and 585 of the Civil Procedure Code. On 
the true construction it was clear from the documentary evi- 
dence that the appellants were only'tenants of the land, and not 
proprietors Fatth Chand v. Kishan Kunwar, 34 All. 579. 

(1908) S. 2 (11). See Hindu Law. 33 All. 15 

S. 2, Act No. X OF 1865. s. 244. 35 All. 448 

8s, 2, 104, 148 — Pre emption — Decree in pre-emption suit fixing 
time for payment — Order extending time — Appeal ** Decree 
Order:*-— Held that s. 148 of the Code of Civil Protf 
cedure (1908) does not entitle the court bo extend the time 
fixed by bhe decree for payment of the purchase' money 
in pre-emption oases. Held^ also, that an order made under 
s. 148 of the Code of Civil Procedure (1908) is not a decree 
within the meaning of s. 2 of the Code, nor is it appealable as 
an order under s. 104. Bahima v. Nepal Bait 14 All. 420, dis- 
tinguished. SUBANJAN Singh v. BamBahal Lad. 35 All. 582. 

S. 11 — Res judicata — Two splits — One judgmenh hut two defrrees ■ 
Appeal against one decree before the decision of which the other 
decree becomes final. — M and Z each filed a suit for pre-emption 
in respect of the same sale, each claiming a right of pre-emption 
preferential to that of the other. Bach plaintiff was made a 
party defendant to bhe suit brought by the other. A judgment 
was delivered in the suit of M and a copy thereof was 
placed on the record as the judgment in the suit of Z,^ but 
a separata decree was framed in each suit. The suit of 
M was decreed: that of Z dismissed. Z appealed from the dec- 
ree in his own suit, but not from the decree in the suit brought 
by M, which became final before Z's appeal was decided. 
Jfeld that the doctrine of res judicata applied, and Z’s appeal was 
barred. Chajiu v. Sheo Sahait T. L B. lO All. 123. Bal Kishan 
v. Kishan Lai, I. L. R. 11 All. 148; Bam Lai v. Chhab Naiht 
I. L. R 12 All. 578 ; Mangli v. Naraint Weekly Notes, 1893, p. 
190 ; Kesha Tiwati v. Sarju Kunwar, Weekly Notes, 1893, p. 
221; Abdul Basil v. Ashfaq Husain, Weekly Notes, 1908, p.'2ll 
and other (unreported) oases of the Allahabad High Court appro- 
ved and followed. Damodar Das v. Sheo Bam Das, I. L. B. 29 
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All. 730, overruled. Abdul Majid v. Jexo Narain MahtOt I.Ii.R. 
16 Oalo. 233; Mariamn\ssa Bthi v. Joynab Bibi 1. Ij. B. 33Calo. 
1101 and Panchanada Veian v. Vaiihinatha Sasiriah I. li- B. 
*29 Mad. 333, dissented from Qururajammah v. Venkatakrish- 
nama Chetti, I. L. B. 24 Mad. 350, referred to, Zauabia v. 
Dbbia 33 All. 51 ... 

S. 11 — Res judicata — ySawe issue decided in two connected suits — 
Appeal in one only. — The same issue ^as decided between the 
same parties in each of two connected suits. The party against 
whom the decision was appealed in the on^ case, but not in the 
other, the decree in which became final before his appeal was 
heard. Held that the hearing of the appeal was barred, ^a^orta 
V. Debia, 1 Ij. B. 33 All. 51, followed. Dakhni Din v. Sybd 
Aia Asguab. 33 All. 151 

S. 11. Explanation VI — Res judicata — “ Bight claimed tn common ” 
Jus tertii. — In a suit for ejectment in a Revenue Court the de- 
fendants denied the title of the plaintiff, and set up their own 
title as to part of the property and a jus tertii as to the rest. The 
Revenue Court elected to try the question of title itself,and found 
that the plaintiff bad nob established her proprietorship, and 
that decision became final. Held^ in a subsequent suit in the 
Civil Court for a declaration of title, that the decision of the 
Revenue Court, although it oonstibuted a res judicata as bet- 
ween the plaintiff and the then defendants, could not amount 
to a res judicata as between the plaintiff and the third parties 

whose rights those defendants bad set up. JaimangaL Deo v. 

Bed Saban Kdnwabi 33 All. 493 /,quo\ c iq 

S. 11. order II. r. 2, See CiviD Pbooeduke Code (1882) Ss. 13 and 

43 33 All. 302 • • 

S. 11. Explanation VI. See Act (Local) No. II of 1901, s, 63, 33 

All 453 , , •" 

S 11 — Mortgage — Prior and subsequent mortgages— Sutt for sale on 
second mortgage, first mortgagees being made parties Bights of 

first mortgagees not set up— Subsequent suit ^ nfst rwrtgagees 

barred— Bes judicata.- Ootiain puisne mortgagees brought a 
suit for sale on their mortgage in which, although they im- 
pleaded the prior mortgagees, they simply asked for the sale of 
the property mortgaged, neither claiming to have their mortgap 
redeemed nor asking for sale subject to the prior mortgage. Ihe 
l^r\or mortcagees on their part did nob sot up their nghts under 
the prior mortgage. Held that s. 11 of the Coae of Civil Prooe- 
dure v^as a bar to the prior mortgagees afterwards sumg for sale 

Marwariv. Borl.amdto I'rosod. 1 C. L J. 337. distinguished. 

S morm,ees-Suit - 

n.st mortgagee tmgleading ^ccona, but no decree as to rights 
Arst morigugce—iruit Jor sale by prior mortgagee not barred, 
second mortgagee biought a suit for sale on his mortgage. 
V9hi0b be impltadtd the first mortgagee and asked to redeem. 
The first moiigagee did not appear. The plaintiff got a decree 
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Pa^B 


for sale, bub the decree did not either give him redemption of 
the hrst mortgage or direct the property bo be sold subject bo 
the hrst mortgage. Held that the first mortgagee was nob 
precluded from subsequently bringing a suit for sale on his 
mortgage. Srinivasa Bao Saheh y. Yamunahhai 
Mad. 8^, Katchalai Mudah v< Kuppanna Mudali, 1912 M. W. 
N. followed Sri Gopal v. Pirtht Singh, 21 All 129, NaUu 
Krishnama Chciriar v. Annangara Chariar 30 Mad. 353, and 
Qopal Lai v. Benarasi Pershad Choxodhryt 31 Oal. 4:28. disbin- 
guished. Ajudhia Pande v, Inayat-uij-lah, 35 AIL 111 ... 

S, 11 — Bes judioata — Two auits, one judgment and two decrees — Two 
appeals of wh%oh one abates before the other is heard, — A plain- 
tiff instituted, on the same day and in the same court, two suits, 
in each of wbioh the olaim was for a declaration that he was 
the mahant of a certain math. The one was against defendant 
A only, the other against defendants A and S. Both suits were 
decided by a single judgment, but a separate decree was framed 
in each. In the former suit A appealed. In the latter S appeal- 
ed, but A did nob. Pending A’s appeal S died and his appeal 
abated and the judgment in the case became final. Held that 
the hearing of appeal was barred. Zaharia v. Debia, 33 
All. 51, followed. Ananx Das v. Udai Bhan Pargas, 36 AU. 
187 

S. 20 (c) — Act No. IX of 1872 {Indan Contract Act), s. 212 — Prin^ 
cipal and agent — Suit for compensation for loss caused by negli^ 
gence of agent — Jurisdiction. — The plaintiffs who were grain- 
dealers, ordered the defendant, who was a commission agent at 
Karachi, to purchase some grain for them. The latter did so, 
and the plaintiffs sent him some money on account. In accord- 
ance with the direction of the plaintiffs the railway receipt for 
uhe goods purchased was sent by value payable post. By some 
miEobauoe it did not arrive. The defendant instructed the rail- 
way authorities not to deliver the goods till the balance flue to 
him was paid. The balance was paid by the plaintiffs to the 
defendant’s agent at Delhi. The Kailway officials at Hathras 
refused to deliver the goods without the defendant's consent and 
delay occurred. In the meantime the price of the particular 
kind ol grain fell and the speculation resulted in a loss to 
the plaintiffs. Held, on suit by the plaintiffs for compens- 
ation instituted at Hatbras, that the case for oompesation 
under s. 212 of the Oontraob Act in respect of the direct oonse- 
quenoes of the defendant’s neglect and misconduct, and that 
the cause of action arose at Karachi and the suit therefore did 
not lie in the court at Hathras. Salig Bam v. OhaHa Mal, 
34 All. 49 

S. 47 — Execution of decree — Interlocutory order — Appeal. — The 
court esLeouting a decree struck off the proceedings upon the 
ground of wiltai default on the part of the decree-holder in 
prosecuting his olaim. Subsequenuly, however, finding that 
the decree-holder bad not really been in default, the court 
oanoelled its former order, held that an attaohment which was 
in existence at that time sbill subsisted, and that ezeontiou 
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should proceed. Heldt that) tihis was not an order to which 
s. 47 of the Code of Civil Procedure, 1908, applied. Observa- 
tions of Bankbjee, J. in Jogodiahury Debea v. Kailash 
Ohundra hahii'y, I. 24 Cal. 725, followed. Mukhtar 

Ahmad v. Muqabrab Hossain, 34 All. 530 

S. 47 — Execution of the decree — Partition — Objection that decree- 
holders had realized certain debts assigned by the decree to the 
Judgment’debtor — Procedure.— The decree in a partition suit, 
inter aliat allotted a sum of money to be paid by the judgment- 
debtor to the dcoree-bolders and assigned certain debts on ao* 
count books to the judgment-debtor. On application by the 
decree-holders for execution as to the sum allotted to them, 
the judgment-debtor took objection that the decree-holders bad 
as a naatter of fact realized a large amount of the debts which 
had been assigned by the decree to him. Eeldt that the ques- 
tion thus raised was not a matter falling within the purview of 
s. 47 of the Code of Civil Procedure, and that the jugment- 
debtor's remedy was by a separate suit to recover from the 
decree-holders the amount alleged to have been illegally realiz- 
ed. Mohan Lah v. JaGan Nath, 35 All. 243 ... 

S. ^S— Execution of decree Limitation -Execution prevented by 
fraud of judgment-debtor.— Upon a correct interpretation of 
clause 2 of s. 48 of the Code of Civil Procedure (1908) the effect 
of the proviso embodied in that clause is that the bar to execu- 
tion created by the first clause of the same section is removed 
for a period of twelve years from any date on which the judg- 
ment-debtor has by fraud pievented the execution of the 
decree. Sreenath Goho v. Yusoof Khan, 1. L. K. 7 Cal. oob. 
dissented from. MoubiN All v. MaSOM Ali, 34 All. 20 ... 

Civil Procedure (1906) the effect of the proviso embodied in 

8. 60—“ Public OQicer" Execution of decree— Limatauon AU 

No IX of 1908 {Indian Ltmitalion Act), sch. /. art. lo2, cl. ^D) 
—Attachment— Pay of officer of regular forces not attachabte-- 

— Statutes 44 and 45 Vtct. Chap. LVllI, s. IJQ Statutes 68 
and 59 Vict. Chap. V, s. 4.-An officer of His Majesty s regular 
forces serving in India is public officer within the 

meaning of s. 60 of the Code of Civil Procedure, 1808. The 
pay of such an officer, therefore, is nob liable to be attached in 
execution of a decree of a oouit in British India. Calcutta 
Ms lsociaLn v. Byla^ul. 1. D. B. 24 Cl. 102. and 
V. Ltoycl, I. L. B. 25 Mad. 402, referred to. Becky v. Bank of 

Upper India Limited. 33 All. 529 ... ■ . i. 

S. 60 (1) {c)—Bxecul,OH of decree -Mortgage— Agrtcul^sl s house not 
appurtenant to t.is holding.— Held oy Bichahds. G. J. and Tdd- 
BALb J. (BanEBJeE, J. disstniitiUe) that 0 . 60 of the Code of 
Civil Procedure w.ll not operate to bar the sale of a house be- 
loneine to an agriculturist in oxeoution of a decree on mort- 
eaee of the came if suob bouse is not an appurtenanoe of the 
mortgagor's bolding vcbiob he is prohibited by law from mort- 
gaging or transferring. Bcr BANEtiJr.— The Legislature clearly 
intended that no oourt should sell a bouse belonging to and 
oooupied by an agriculturist, provided that the bouse is of tbe 
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desoripbion meabioned in olanse (o) oi fehe proviso to s. 60, Code 
of Civil Procedure, and it makes no difference in the powers of 
the court, whether that houee was mortgaged by the agricul- 
turist for his debt or was not so mortgaged. The proviso for- 
bids both attachment and sale, that is, where an attachment 
must precede a sale it forbids attachment, as well as sale, and 
where attaohment is nob a preliminary step, it forbids sale. 

Ram Dial v. Narpat Singh I. L. R. 33 All. 136, referred to. 
Bhola Nath v. MusaMMAt Kishori, 34 All. 25 

S. 60 (c) — Execution of decree — Attachment —Objection that attacked 
property %s the house of an agrtcuUurtst — Judgment-debtor both 
zamindar and agriculturist — Burden of proof. Where a judg- 
ment-debtor whose house was attached in execution of a decree 
took objection that the house was the house of an agricultur- 
ist to which s. 60 (c) of the Code of Civil Procedure applied and 
was nob susceptible of attachment, and it was found that the 
judgmo 0 tj*dQb 6 or was both an agriculturist and a zamindar. 

Held that it lay on the judgment-debtor bo prove that the house 
was strictly of the nature contemplated by the provisions of 
section 60 (c). Jamna Prasaet Ratjt v. Raghunath Prasad, 

35 All. 307 . 

S. —Execution of deer ee^Bone.m\ purchase --Olaim 

tided purchaser, but not by representative oj the real puroh^er. 

The widow of one Bhola Nath purchased a house at a civil court 
auction sale in the name of her son-in-law Baldeo and 
bed it into another house left by her husband who had died 
sonless. Oo her death one of her daughters claimed the house 
as an heir of her deceased father. The son-in-law in 
name the house was purchased raised the plea that ho w*® 
certified auction purchaser and the suit was barred by j 
the Coda of Civil Procedure. Heli that as the plaintiff did not 
olaim through the widow, bub through the widow’s husband, her 
father, the suit did nob come within the purview of s. 6 b ot the 
Code. Bam Earani, v. Mohaniun 28 All. 82, distinguished. 
Nahaln Dei v. Duuga Dei, 35 All. 138 

^ Q2 33 All. 660 

S 92*— Wmf — Suit for declaration of plaintifps right as mutawalU 

and for possession— Jurisi\ctxon,’-^\^oxo the plaintiff came into 
court alleging that he was the rightful mutawaUi of a 
toaqf, and that the defendant, on the death of the last in oum- 
bent, had wrongfully taken possession of the waqf P'^op®rty, an 
asking to be put into possession thereof as mutatoalht “ “was 
held that this was not a suit which fell within the 
section d2 of the Code of Civil Procedure and “^7 

ia the court of a Subordinate Judge. -**. * », ’ 

Choom Lai V. Jokurry 33 Cal. 789, and Qhelabhat 

y. Ou.ram Bom. 29 referred to. 

Ibrahim Khan v. Ahmad Said Khan 32 All. 503, and *o ^ 
v. Ait Jan, 35 Ail. 98, Uisbinguished. MUHaMMAD AbDU 
Majid KuaN v. Ahmad S.vID K.uaN, 35 All. 459 ••• 

S 9^2 (i) ^ ytocedur^ — JUuhamimuidti law ^ qq/ "Tfust jot O 

lie purpose of a religious or charitable nature. Where a bius i 
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a trasli oreafied for a pnblio purpose of a religious or oharifiable 
nature (in this oaee a ^aqf under the Muhammadan la'w) no suit 
oan be maintained for the removal of a duly appointed trustee, 
save in conformity V7ith the provisions of s. 92, sub-s. (1), of 

the Code of Civil Procedure. Saiyid Ali v. Ali Jan, 35 All. 
98 

S. 98, See Minor, 35 All. 487 
Si. 99, 107; sch, II — Athiiraiion — AppcfZoie Court, powers of — Refers 
6«oe once made unaffected by death of party . — An application 
for a reference to arbitration under sob. II to the Code of Civil 
Procedure, 1908, may be ma^e to an Appellate Court as well as 
to a court of original iurisdiotion, and, the court is bound to ac- 
cept and act upon such application if made by all the parties 
interested in the appeal. When an application for arbitration 
has been made, it will not lapse by reason of the death of one 
of the parties : but if the right to sue survives, the arbitration 
must be proceeded with after substitution of the representatives 
of the deceased patty. Perumalla Satyanarayana v, PerumaU 
la Venkata RangayvOt I. Tj 27 Mad. 112, referred to, Ddt- 
TA V. Khedu, 33 All. 645 

8. lOO • O XLV* r 27 — Refusal to admit additional evidence in op- 
peal — Discretion of Court— AppeaL^K refusal in the exercise 
of discretion to admit additional evidence under Or. XEil, r. 27, 
of the Code of Civil Procedure, will not afford a ground for se- 
oond appeal. Ram Piari v. Kallu, I. ^ ^ follow- 
ed. DuRQA. Prasad v. Jai Narain, 33 All. 379 
S. lOi, ol. (2): O. Xtrri, r 1 {a)— Order returning a plaint for pre- 
sentation to proper court -Appeal— Case remnnded to <^ourt of 

first instance- -Appeal from order of remand inadmissible —A 
Munsif returned for presentation to the proper Court a plaint 
filed before him. Then plaintiff appealed against this order to 
the District Judge, who transferred the appeal to a Subordinate 
Judge, who in turn remanded the case to tlie Munsif for tria on 

the merits, ffeld that no appeal 

order of remand. Naobat Singh v. Baldho Singh, 33 All. 
479 

S» in*i TDQ IGQ- Or Xfjl, r. Remand —Appeal— Privy 

Council.— Held\ha\i an order remanding a case to ^h^ low^^^ 

pellate court passed by the High Court under Or. XLI, r* 23 of 

the Code of Civil Procedure. 1909- not 

f UhLroar Budhoar y.Car,dasama Amar^ang 

r r ■ ?> Q f^±9, fiaiuid Muzhar Boosein v. Musammat 

R M W a“ 112 at,a«a^fcx Keshan v.Th. Col- 

Bodha B.M. I. L. B. 17 AU. 

Uctor of ^ narain. 33 ah. 391 

S Majestv in Council— Requirements to be ful- 

^ ^ t rtf irrtmcate^Decree involvine some question 

filled thousand rupees or up. 

respectsne property of the ^ tho suit in fche 

.rS o~r E.-, 10.000, b„, bb. .b. 

subieob mabbor in dispubo on appeal to H.s Majesby m Conno.l 
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-was less than Rs. 10.000. On the other hand, the proposed 
appeal to His Majesty in Conn oil neoessarily involved a deoi* 
sion as to the validity of an award whioh dealt with property of 
far greater valno and whioh had been declared by the High 
Court to be invalid. S.eld that the provisions of s. 110 of the 
Code of Civil Procedure applied and a oertifioate should be 
granted. It was not necessary that at the time of presenting 
the application for leave to appeal there should be ponding in a 
court a dispute respecting other property of the value of 
Rs. 10,000. Macfarlane v. heclaWet 15 Moo. P. O. IRl, 
mat AZintan v. Muscuniinat 1 C. W. N. 93 (notes) xoilii 

Ananda Chandra Bose v. Brouohton» 9 B. L* R. 423i referred 
to. S«i Kishan Lal V. Kasbmtro. 35 All. 446 

S. 115 — Criminal Procedure Code, ?. 195 (3 ) — Sanctionto prosecute^ 
Sanction aranted hy Munsif — Itevisional powers of Dtsirtet 
Judge. — 'One of the parties to a civil suit applied for sanction to 
prosecute the plaintiff on the ground that he had instituted a 
false claim. The Munsif dismissed the application on teobnioal 
grounds. The applicant applied to the District Judge under 
s. 195 (6) of the Code of Criminal Procedure. The Judge re- 
manded the case to the Munsif for trial of the appl^ation. 

Yield, that the powers of revision exercisable bv the Bistnot 
Judg^ ware confined to those conferred by s. 195t Onmma 
Procedure Code, and ha had no juri'diotion to malce the 
remand. BsNi Prasad v. Sarjo Prasad Thakurta, 33 Aii. 

512 ”* 

S. \\6 ■^Bevision^lnterloouiary order — Scope of 

K^RAVTAT HasflATN. J. — that an application under s. 115 of t 

Coda of Civil Procedure cannot be entertained in the case o 

those interlocutory orders against whioh. though no *™“®®** . 

appeal lies, a remedy is supplied by s. 105, whioh provides 

they may be made a ground of objection in appeal 

final deoreee. Moti hoi Kashihhai v. 'Nana, I. B- 

35, followed. Inasmuch as an order under Or. IX, R. ICf s ■■ 

ting aside an ex parte decree can bo attacked in appeal from 

final decree, no application will lie for revision ^ ^ 

order, Oopala Ohetti v. Suhbier I. B. R. 26 Mad. 962 

ed. Nand Ram o. Bhopat# Stngh, T. B. R. 34 All. 592 ... 

S. 115, See ORrMlNAb Proordurr Coor, s, 470. 34 All. 396 ... 

S.*148 : Or, XXXTV. B. S ^Mortgage ■-Redemption -Mortaage money 
not paid wthin time limited hu decree — Power of court to ex • 

— S. 148 of the Code of Civil Procedure applies to oases in 
whioh the time fixed by the Code of Civil Procedure or 
doing of some act is extended and nob to the exben mg. 
the time fixed by a mortgage decree for the paymon o 
prior mortgage. The plaintiff, in a suit for il^ *,nn- 

mortgago, obtained a decree which provided io the . 

payment, nob that he should be debarred from ^ -a uq 

deem the mortgaged property but that his suit s 
dismissed. Owing to a bona fide mistake, the plaintiff P - 
court within the time limited less than the tug 

Seld, that the court had power under Or. XXXIV, r. o, o 
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Oode of Civil Prooodure to extend the time limited for payment 
of the {nil decretal amount. Het Singh v. Tiea Bam, 34 All. 
388 

Or. I, B. 8. See Mahomedan Law, 35 All 197 
Or. lit B. 2. See Civil Proceduke Code (1882), S. 43, 33 All. 
244 


Or. II, B. 2. See Muhammadan Law, 33 All. 291 

Or. I/, B. 2. See Act (Local) No. II of 1901, S. 34, 35 All. 612. 

Or. V, Br. 1 and 2 ; Or. IX, r. 13 — Ex parte decree — Appearance of 
defendant in answer to a preliminary application not equivalent 
to appearance in answer to the plaint. — Beld that the fact that 
before the admission of a suit one of the proposed defendants 
had appeared by pleader on a misoellaneons application for bis 
appointment as guardian ad litem to a minor defendant, did not 
absolve the oourb from the necessity of serving such defendant 
when the suit vvas admitted, with a copy of the plaint and 
notice of the date fixed for hearing. Gulab Cbland v. Shan- 
KAR Lal, 35 All, 163 

Or. V. Br. 15-23 — Practice— Issue of summons transmitted for service 
to Court havinq jurisdiction in the place where defendant resides 
— Question of sufficiency or insufficiepcy of service to he determin- 
ed hy court serving summons. — Where a summons is sent by 
a oourb in which a suit is field bo a court within the jurisdic- 
tion of which the defendant resides for service on the defendant, 
it is the serving court and nob the issuing court with which, 
ordinarily speaking, rest the decision whether such summons has 
been properly served or not, though possibly there may be oau^s 
in which the issuing oourb may find it necessary to re-open the 
question of service and to decide thereon. Bam Nath Bural v. 
GuggodonandanSen,l.-L.'R..^^O^\c., S8d, dissent^ from. 
The provisions of order V. rules 15 to 23 discussed. Dwabka 
Prasad v. Brij Mohan Lal. 33 All. 649 - 

Or. 7, r. 15 — Summons— Question of sufficiency of service of sum- 
mons. The summons in a suit was served on the paternal 
uncle of the defendant who was a member of the same Joint 
family and lived in the same house with the defendent. Held 

that such service was insufficient in the absence of evid^ce 

that the defendant himself could not be found. Makhan Das 




V. Mannu Lal, 35 All. 556 i / • u * 

Or.VIlI,r. 8— Set off— Claim barred according to hut not 

according to lex loci oontraobu.. In a suit, eied against him m 
the United Provinces the defendant olaimed to set ofif a debt, 
wbioh, though it would have been barred by limitation in the 
United Provinces, was not barred aooordmg to the Jaw 

(that of the Punjab) applicable thereto. Held, that the set-off 
olaimed was admissible. Baohchan Lad v. Banabsi Dab. 35 

All 238 *** 

Or. IX.' rr. 8 and 9 ; 151 — Dismissal oj tail for default-Bestcra- 

tion—Safficunt causc-Conrfs inherent power ^ restore.-Or IX. 

r 9 of the Coda of Civil Procedure, 1908. makes it compulsory 
on a court to set aside a dismissal under rule 8 vrhere the 
plaintiff satisfies the court that there was sufficient cause for 


812 . 
1157 

164 

196 

1377 


1133 


436 


1407 


1185 


1497 


k V— 188 


GENEBAIi isdex 


Civil Procedure Code (1908) — {Contd.). 

non-appearance. It, however, cannot take av7ay ‘ha 
power to restore the case for any other valid reasons. I 1 AI.TA 
PBAaAD v. Eam Karan, 34 All. 426 

Or. IX, r. 8 — Appeal — Dismissal for non-appearanoe of appellant— 
Appellant present but unrepresented and unable .to argue tM 
appeal himself— Procedure.— On the date fixed for the ba?«“g 
of\n appeal one of the two appellants (the other being a 
woman) appeared before the court and applied for an adjourn- 
ment to enable him to procure the attendance of his pleader^ 

He was called on to argue his appeal, but be s»id he had 
nothing to say. and thereupon the 

ground that it had not been supported. that in these 

circumstances the court was not 5?® 

appeal for want of prosecution, but was bound to ““PS'^er 
gVLnds of appeal and to decide the "“^e on «ie merits. 
BaijDEo Prasad v. Kunwar Bahadur, 35 All. lOo 

Plaintiff non-appearance of- Dismissal of suit-Or^r 

rules 8 and 9 -Order XXII, rules 3 and 9-S. 115 , 

Rules orders applicable only to "ffS 

in case of dead party. On the non-appearance of the plaintifl 

in & sui% aaainsb bhe raspondenb an order vvas on febe « 

of JnW 1911. dismissing fcba suit for default. The plaintiff wa 
in fac^dead at the time the order was made, and his son the 
LppeTlan? was engaged in performing his father’s funeral cere^ 

brought to the notice of the Deputy 

cation made under order XXII, rr. 3 and 9. of 

S? 0 tr 6 si^ta\i^e°of^K plahiti ^01 was filed “»°®P*- 

.rSn:^hT‘^ i th*^? 

aside the dismissal of the suit, and substituting t ® q 

rtn fiVift record in place of tbe deceased plamtiu, wn 

arapplication for revision of the Deputy Commissioner’s order 

^c\rL"tl"e Co^uTt • that 

Court reversed the order. °°“fi^“®VHh“^^th“oTju°y d^ismisl- 
mainly on the grounds that the j^® Code; that 

ina the suit wasa proper order under Or.IX, ^ o* . Jji-hin 

^'Lro’^LfauUer. An ” abuse of ‘bo Process of the Comt ^ 

the meaning of s. 151 of the Coae ooo««e^ by 

adopted in the Judicial Commissioner s Court. Qu ^ ;i,eelf to 
tLat section, any Court might have considered its^ 

possess inherent power to rectify the mistake inadvertently 
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made in dismissing the suit The order of the Deputy Commis- 
sioner setting aside the dismissal was manifestly sensible and 
oorreot, and their Lordships restored it, and remitted the case 
to India to be disposed of on the merits. Debi Baksh SlNGH 
V. Habib Shah, 35 All. 331 

n** W7f #• Or XLI r. 27 — Procedure -Order for parties to ap^ 
pear pithinesses at adjourned Hearing-Default of piain- 
ti^'s witnesses -Dismissal of suit. — On the date for the hearing 
of a suit the parties and their witnesses were present, but. as 
there was some prospect of a compromise, the hearing was 
adjourned. On the adjourned date the 
but their witnesses, though summoned, d.d not 
nlaintiffs did not apply for an adjournment, nor did they ask 

Jhe court to enforce the attendance of their 

D.«™. lua., 

VTT r 95 to refer the issues for trial to the Court 

"of t'sM^sfa^;." Bin nTr.i. Dube .. JAeDBO. 33 All. 69a 
Or. XVII, r. 3; Or. IX, ^■/~^f^tiJJLfroceZre^—M an ‘^rd’journed 
hearing of a ^uit i -jg^aer intimated to the court that he had 

not present and their pleader 

no instructions to |° °° ^^Vll r 3. of the Code of Civil Pro- 

upon be °ro^d that the claim was not proved, 

oedure, 1908, on ime g a^T^iiftafeion for restoration under 

®Th?munsif dismissed the application and his 
Order IX. r- 4_ judge. Held on application 

order was affirmed oy o revision lay. The suit 

in revision by the plai Or XVII, r. 3, of the Code on 

having iutigs’ remedy was by way of appeal against 

the merits, the plain prisad v. Nand Kishore, I. L. B. 

the Munsit s decree. bibi v. Ghasita. 34 All. 123 ... 

22 All. 66 . fol'o^effi G UBA^ delivered before transfer of 

Or. XX, r. Office competent to pronounce hts own judg. 

Judge-Successor tn ff P delivering judgment, 

men,.— Where a judg 6 ^ but was transferred 

wrote it out P'aoe successor took a different view 

before the . 6 *’e®' ®.“ ^ that his successor in office 

and delivered his ow j judgment but was competent to 

was not obliged to ^oj'ver tno^^^ g^ 

pronounce a judgmen T. R. 91 Cal. 832, followed. Kc 

Prem Cha/nd ’ '44 Cb D. 263. referred to. LaCu- 

Baker', litcholas 33 All. 236 

MAN PbaBAD ^__J^^^g„tent written by the Judge who 

XX, r. J transfer from the division and prq^ 

heard the case after ms 
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nounced by his successor in office . — A Judge may pronounce a 
judgmenti wribfeen bub nob pronounoed by his predeoessor in 
office, and this nobwibhsbanding bhab ab bbe time the judgmenb 
was wribben bhe Judge who wrobe ib had oaesed to be bhe Judge 
of bhe oourb in which bhe ease was tried. Satyendra Nath Bay 
Chaudhuri v. Bastura Bumari Ghatioalint 35. Cal. 756, followed. 
Basant Behaei Ghoshal V. THE Segbetaey of State for 
India. 35 All. 368 

Or. XX, r. IS— Partition^Appeal— Preliminary decree Subsequent 
interlocutory order giving directions for preparation of final 
decree . — In a suit for partition a preliminary decree waa passed 
and confirmed on appeal. When the case went back to the 
oourb of first instance for the passing of a final decree that 
oourb passed an order directing that actual partition should bo 
made in accordance with certain directions then given by ib. 
Beld that no appeal would lie against such an order, bub its 
propriety could be questioned in appeal from the final decree. 
The Code of Civil Procedure contemplated the preparation of 
only one preliminary decree, and bbe order in question -could 
nob be regarded as more than an interlocutory order containing 
directions as to bhe preparation of the final decree. BhABAT 
INDU V. Yakdb Hasan, 35 All. 159 

Or, XXI, r. 2; Or. XXXIV, r. 5. See Exeootion op Decree, 35 

All. 178 , , 

Or. XX/, r. IQ— Execution of decree — Decree for money and costs oj 

suit — Transfer of the decree ae to costs merely » Held that a 
decree for payment of a sum of money and for costs of the suit 
is one and indivisible and bhe decree-holder cannot transfer the 
decree so far merely as it ray be a decree for costs, retaining bhe 
light to execute the decree for the main sum awarded. BaM 
Chandra Naik Kalia v. Abdul Hakim, 35 All. 20A y 

Or, XX/, rr. 18. 19, ^0— Execution of decree — Cross decree 

Money decree —Decree for enforcement of charge.— Held that 
under the Code of Civil Procedure (1908) a court is competent to 
set off a aimple decree for recovery of money against a decree 
for recovery of money by enforcement of a charge. Nagab 
Mau V. Ram Chanu, 33 All. 210 

Or. XX/, r. 23 — Bemand — Finding that burden of proof has h^n 
wrongly laid toithout finding that the deohion of the first court ^s 
wrong . — It is not a good ground for passing an order of reman 
under Or. XLI. r. 23 of the Coda of Civil procedure to say 
that the preliminary issue has been decided by the 
first instance on a wrong view of the burden of proof ® 

appellate court also finds that that decision is wrong. Ha 
dllau Kuan v Lalta Prasad 34= All. 612 ••• 

Or. XX/, r, Q5—Suitfor recovery of Joint possession— Form of aecree 
- Fractxce.^Hcld, that a plaintiff who is entitled to Possefsjon 
jointly with other persons can be granted a decree for jo 
possession whether the plaintiff was originally in 
sion and was subsequently dispossessed or whether ^ 

never been in possession. Phani Singh v. Nawab v. Stt^h$ . • 
B., 28 All., 161 dissented from. Bhairon Bai v. Saran Bah I-H 
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B., 26 All., 588, Bahmin Chaudri v. Salamat Chaudhri Weekly 
Notes 1901, p. 48. Watson &Oo. v. BamOhand DuUt I.Ij.R., 18 
Oal., 10, and Bhola Nath v. Buskhi Weekly Notes 1894 p. 127 
relorred to. Jaoawnatu Ojha v. Bam Phal 34 All 150 

Or, XXI, r. ST'— Execution of decree— Attachment— Application for 
execution dismissed^ hut subsequently restored on review* 
By a mistake of the Court an application for execution against 
property which was under attachment was dismissed, but the 
decree-holder obtained a review of that order and the executing 
court has directed to proceed. There was no order removing the 
attachment. Held on application by the decree-holder to sell 
the attached property that the attachment still subsisted and 
was valid as against a sale made by the ju^ment-debtor 
previous to the review. Aziz Bakhsh y. KaNiZ Fatima B bx 


34 All. 490 

Or. XXI, r. 89— Execution of decreeSale tn execution of simple 
money decree, the decree-holder also holding a decree 
gage of the property sold-Appiication by decree-holdet to 
have sale set aside.-A deoree-holder held two decrees against 
the same judgment-debtor. the one being a decree for sale on 
two mortgages, and the other a simple money decree. 1 “ exe- 
cution of the latter decree the decree-holder oa^sed 
mortgaged property to be sold by auction and it was purchased 
by a stranger. Held that the decree-holder was not eo“P0^ 
to apply uider Or. XXI, 69' 

duro, 1908. bo get this sale oo^A^^f 48 ^ ^ 

Or. XX^^r. '^old by J-diment: 

Das V. AsaF A W khan; 34 All of immoveable pro- 

Or. XXI, rr. 84,89, 92 . u ; a deterred^ Application to set aside 

P^rty- Aeceftance of final ^ iufLveAble property ip 

.1.. »«; Md C"” “ml 

Of 25 per cent. ^ th^ P^^ Procedure. 1908. The period 

Or. XXI of bn r 92 will not, therefore, begin 

of th.rty deys J ander r. 89 if for arry tla- 

to run ag®' ^gnjains ^or a timo uuaooepted by the sale 

T MUNSHI Hh V Narain . 35 All. 65 

Or XX 1 °V S8-Lccution of decree-Sale in executton-Pre-emption 
Or. ^ defeasible. -Hfd thei a t.tlo to a share in 

a7a Jrrtmnvftble property sold in execution of a decree 
““b nh^rs*^ still defeasible at the date of the sajo in execution is 
Tot suffiofent to support a claim for pre-emption under 
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Or. XXI, r. 88. oi tha Code of Civil Procedure, 1908. 
Kamta Prasad v. Mohan Bhagat 32 All. 45, and Nahia Bibt v. 
Kauleshnr BaU 4 A. U J. 351. followed. Abdul Ghafob v. 
Ghulam Husain, 35 All. 296 
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Or. XXXIIIfT. 1 — Inquiry into pauperism — Claim for redemption 
of mortgage— Applicant able to raise money upon secm^ty of 
equity of redemption. — -Held tbab a plaintiff seeking to sue or 
redemption in forma pauperis cannot claim to sue as a pauper 
so long as he can raise money on his equity of redemption and 
that in so doing be will not in effect be mortgaging his claim. 
Vedanta Vesilcacharyttlu v. Perindevammat IL.B. 3 Mad. i 
distinguished. Kapii* Deo SijSGH v. Bam Bikha Sinqb, 66 

All 237 ** 

Or. XXXIV, See Act No. IV of 1882, Ss. 88 , 89, 34 All. 72 ... 699 
Or. XXXIV, r. 1, See Hindu Law, 34 All. 549. 57'2 <521 

Or. XXXIV. r. 6 See Act No. HI of 1907 s.16 f Jl' w® 

Or. XXXIV; r. 1 Or. I, r. 9— Parties to suit— Mortgage Joint nwrt- 
gage of separate properties—Suit barred as against one fwoft 
gagee— Remaining property liable for ichole debt. The separate 
ptopetbies of two mortgagors were jointly mortgaged to seonre 
one debt. The mortgagee sued for sale just within limitation, 
making one of the heirs of one mortgagor a party defendant, 
and stating that nothing had been heard of the °‘6er for 
twenty-five years. In the written statement it was pleaded 
that this heir was alive but by that time the suit as 
him was time-barred.— Hefd that the unimpleaded heir of the 
mortgagor was not a necessary party to the suit, and 
that the suit might Le prooeeded with against the other re- 
presentative of "the mortgagor and his sepaaate property 
for the whole amount due on the mortgage^ Ja» G^nd v. Jas 
Bam 1891 Weekly Notes, 120, followed. G end an Lai v. 

Bam 9 A. L. J. 86. distinguished. Imam Ah v. ^ 

Sahu 33 Cal. 613. Bakim Lai Bam La : 6 C. L. J. 40. 
Krishna Ayyar v. Muthukumarasawmiya Pillar. 29 Mad. 21/. 

Baro Kumari v. Eastern Mortgage Co., 7 0. L. J. 274, a 
bendra Nath Sen v. Mirza Abdul Samad J- ISO- 

referred to.— Sanwad Singh v. GaneiiBI Lad. 35 All. 441 ... 

Or. XXXIV, r. 1— Mortgage -Suit for sale— Intentional nonj^mi^er 
of subsequent mortgage— Effect of such non-joinder. 
nuently bo the eieoutiou of a mortgage of a 4 b.swa 
share in favour of A. S. the mortgagor exeouted a further 
(usufructuary) mortgage of a portion of the same 5*^“® 
of A. S. and bis brother N. S. A. S. brought a suit for sale on 
the earlier mortgage, but without making l^S. a ^ 

Held, that the effect of the non- joinder of N S. v^uld not be 

the total dismissal of the suit, bub only of so 
related to that portion of the property which was ^ 

the subsequent mortgage. Adam SlNQH v. Gop - 

All. 484 
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Or XXXIV, r . 6. See Act No. VII or 1870, SoH I, Abt. 1; 
SCH. II. Abt. 11. 35 All. 476 - 
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Civil Proccdur# Code (1908) — [Contd.). 

Or. XXXIVt r. 8 — Execution of decree — Decree for sale on a rnori- 
gage oondiiioned on redemption oj prior mortgages — Power of 
court to extend time for payment of redemption money. — When 
a sntb for sale by a sabsequenb morfigaged beoame by reason of 
the intervention of a prior mortgagee also a suit for redemption 
of tbo prior mortgage and a decree was passed aooordingly, it 
was held that the court had power to under Or. XXXIV, r. 8, 
to extend the time for payment of the sum found necessary to 
redeeem the prior mortgage, the plaintiffs having through a 
bona fide mistake paid into court an insufficient amount. 
Kalian v. Sadho IjAI/, 35 All. 116 
Or. XXXIV, r. 14 — Execution of decree— Usufructuary mortgage— 
Suit for possession of mortgaged property — Decree for possession 
and costs — 'Execution for costs by attachment of part of the 
mortgaged property. — Certain usufructuary mortgagees suing for 
possession of the mortgaged property, which had not been deli- 
vered to them, obtained a decree for possession and for costs. 
In execution of their decree for costs the mortgagees applied 
for attachment of part of the mortgaged property, fictd that 
this application was not barred by the provisions oi Or. XXXIV, 
r 14, of the Code of Civil Procedure, 1908, Khzarajmal v. 
Daim, I. L. B. 32 Cal. 296, distinguished. Muhammad Ahdul 
Rashid Khan v. Dilsukh Rai, I. L. 

Haribans Bai -y. Sri Niwas Naik, 35 All. 518 ^ 

Or. XXXIX. r. 1—" Wrongfullu sold in execution ^ a 

Temporary injunction-Civil f 

Act No X of 1877, S. 492 — Act No. VIII of 1859 S- 92. Held 
that when the words “wrongfully sold iri execution of, a decree 
were added hy the Legislature to the Civil Procedure Code of 
1877. it was clearly intended that an iniunotion might be gran- 
ted when property which the claimant claimed to be his was in 
dans« of Ling sold in execution of a decree against another 
pe«on or even against himself. In the mfier of the petition of 

mhi I L B 26 All. 311. and Meghra] Singh v. Lala 
CAando B . • ^ (Reporter’s Diary), overruled. Brofendra 

^ • n.Yrholdhuri V Bup Lai Doss. I. L. E. 12 Cal. 515. 

vis. Weekly Notes. 1884. p. 349. 

7 naual T nani Kiihori. I. L. E. 10 All. 80, fol- 

lowed Abdulla Khan v. Banks Lal. 33 AiL /y 
Or r 1- Or. XLIII. r. 1 - Injunction-Order refusing in 

Ur. XXXL^.r^U an appeal lies from an order re 

junction App ^ granting, a temporary injunotion 

SSirsT."," J e” » D*., 85 A,,. 435 . 

^ for cancellation of a document and for 

and 42 A respondent may file cross-objections 

possession trt ' . - act upon them notwithstanding 

and the objections are 61ed is not main- 

that the “PP „here a plaintiff is out of possession, and 

tamable. ^ Jgajaa (or possession, he should 

nL‘be permitted to obtain merely a decree for the oanoellation 
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Civil Pfocedufe Code (1908 )— (CotwsW.). 

of an insftrumenb according to ■which, if genuine, he has no 
title. Shankar LaTj v. Sarup IjAXi, 34: All. 140 
Or. XLh r. 23, Or, XLIII, r. 1 {u)—Suit dismissed for defantU of 
appearance, hut restored by appellate court — Eemand Appeal. 
Eeld that no appeal would lie from an appellate order directing 
that a suit, which had bean dismissed because neither party 
had appeared, should be restored to the file of pending oases 
and heard. WAHlD-UN-NlsaA v. KundAN DaI/, 35 All. 427 ... 
O. XLI, r. 3^~Appeal— Procedure— Power of appellate court to 
interfere with portion of decree not challenged hy either party. 
—Plaintiff sued defendant for rent and obtained a decree for a 
portion of bis claim. Plaintiff then appealed against the dis- 
allowance of the balance of the amount claimed, but defendant 
submitted to the decree and neither hied a cross appeal nor 
took objections under order XLT, r. 22, of the Code of Civil 
Procedure, 1908. Held, that it was not competent to the 
appellate court acting under order XTjT, r. 33, to interfere with 
the decree obtained by the plaintiff in so far as it had not 
been challenged by defendant . Attorney General v. Sampson, ^ 
Ch. P. 671, referred to. RanGAM liAti v. Jhandu, 34 All. o2 ... 
Of*. XLVIIIir. 1 — Bevieu) of judment — Decisions after Judgrnent 
sought to be reviewed — **New and important matter . The plain- 
tiff instituted a suit for ejectment. The defendants pleaded 
that they were tenants of the plaintiff. The Mnnsif ord^M 
the defendants to get a declaration of their 
Assistant Collector declared them to be tenants and bheMunsit 
thereupon dismissed the suit. On appeal, however, the Com- 
missioner set aside the order of the Assistant Collector 
decision was upheld by the Board of Revenue. The plaintiff 
then applied within 90 days of the decision of the Board of 
Revenue for review of the Munsifs judgment. Held^ that the 
judgments of the Commissioner and the Board 
important matters within the meaning of Or. XLVII, r. 1 ot 
the Code of Civil Procedure. Waghela Batsangj^ SH^anpjt 
V. Skatk Masludin. I C.B. 13 Bom. 330. and Waman Hart y 
Hart Vithal, l.B.B. 31 Bom. 128, referred to. RAM BaL v. 
Kalka Prasad, 33 All. 566 

Clerk. 

See Master and Servant, 35 All. 132 

Conepany. ^ ^ 

See Act No. VI of 1882, S 169. 33 All. 641 

Winding up^Shares applied for subject to a oondttton, and parity 
paid for-^ Condition not fulfilled— Besoluiion of <wmpa.ny io 
reftnd part-payment — Position of applicant as regards ^ ^* 1004 ^ 
up proceedings.- A company started in ^ 

with objects of a very general nature, proposed in lyuo m 
erect a mill at Fyzabad, and accordingly issued a 

and invited the public to subscribe the necessary capital, 

the faith of this prospectus one M. applied for snare . 

but added to his application a condition to the 

effect These shares are only subscribed on the 

that any mill is started in the suburbs of Fyzabad. xno 
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Com pany — (OtwoZd.). 

oompany* Howovor, found bhab bh 0 y oould nob raiso bli6 n 60 os • 
Bary funds bo star b a mill ab Fyzabad, and therefore passed a 
tesolnbion that bha money already subscribed for that purpose 
should be refunded. Bub before this was done the company 
'sffenb into liquidation. BeU bhab M. was in the oircumsbanoes 
nob a member of the company, bub a creditor and entitled 
to get back what he had already paid. Mahbndra GopaIj 
MtJKERJI V. IjAOHMAN PRABAD. 35 All. 538 

Compensation. ^ 

For frivolous or vexatious accusations. See Criminal Prooedurb 
Code, B. 250. 34 All. 354 
For land oompulsorily acquired » 35 All. 9 

Complaint. «« ... 

See Aot No. XLV op I860, Ss. 182. 183, 102 

See Criminal Procedure Code, Ss. 4 and 195 i, )* 

Ss. 203. 437, 35 All. 78 
Compromise. . , 

See Aot No. IV of 1882. S. 6. 33 All. 414 
See Aot No. XVI of 190*^. S. 49. 33 All. 728 
See Arbitration, 33 All. 743 
See Hindu Law, 33 AH. 356 
See Muhammadan Law, 33 All. 457 
See Aot No. I of 1872. S. 44, 34 All. 143 
See Hindu Law, 34 All. 65 "* 

See Hindu Law, 35 All. 240 
See Sale, 36 All. 168 

" Conclusive Proof e ooi All 799 

See Aot (local) No. II of 1901, S. 201, 

S. 9,^ 34 All. 285 

Confession. - ^ oaq 

See Aot No, I op 1872, 5.^91, 35 A11.-263 

Consideration. 

See Evidence. 33 All. 483 

Effect of Non-payment o*’ ah k«58 

See Aot No. I op 1872. S. 92. 35 All. 658 

Construction of Document , reserving right to 

Sale^suhfect to agreement je read together — Mortgage, 

vendor to repurchase-Vocn^nt, ^ the same 

Two documents were e®t ^d out sale of certain 

day. The 6rst P^nJorted to baan^^ snbjoot to the terms of the 

property, but ^ the vendee/' The agreement 

deed of agreement certain conditions to re- 

referred to was an tbat in the oircumsbances 

convey the property '_ead together as oonsbibubing a 

the two “Tsale Bhagxoan Sahai v. Bhagwan Dtn. 

mortgage luiineuished. Wajid Am Khan u. 

1, JLi. i*. *^^**.,, igq 

Shafakat Husain. 33 Ai. day— Mortgage hy 

Sale— Agreement „bat purported ko be an out and out 

condittonal sale . contemporaneous agreement given 

ro’“tb7:endor7:rgb1 J repurchase within fiye -years at the 
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same price, it was held tibati the transaction was what it par- 
ported to be, and could not be construed as a mortgage by con- 
ditional sale. Bhagiodn Sahai v. Bhagwan Din, I. 1 j. R. 

All. 387, followed. Vasudeo v. ^Bhaut I- L. B. 31 Bom. 538, 
referred to. Ghui:iA.m NabiiKhan v, Naiz-'xjn- ni 3SA, 33 All, 
337 

Deed of sale followed after an interval by an ^greetnent for repur- 

chase — SaZe — Mortgage by conditional sale ,- — ^A document pur- 
porting to be an out and out sale-deed was executed on a certain 
date and seven days later a second document was executed by 
the vendee whereby he covenanted to reoonvey the property 
sold if the vendors paid back the purchase-money after the lapse 
of nine or ten years from the date of that sale-deed. The two 
deeds were separately stamped and were registered on different 
dates. Heldt in view of the delay intervening between the two 
deeds and other circumstances attending their execution, tbat 
the two deeds were not intended bo be parts of one and the 
transaction so as together to constitute a mortgage by conditi^l 
sale, but must be construed separately, and were merely ^hat 
they purported to be, Bhagwan Sahai v. Bh(tgu>an 
B. 13 All. 387, followed. Balhishen Das v. Deape. I- B. B. 33 All. 
149. distinguished. Jhanda SiNGH v, Wahid-UD-1>in, 33 All. 

585 

W‘n— Devise of one kind of property accurately described exclusive 
of other somewhat similar property not mentioned tn the 
By his will a testator devised to his wife shares in certain pattis, 
in the village of Hariah. of which the numbers were g^en, d^- 
oribing the property as in his separate possession. Held t a 
this description would not pass shares in sbamilab pattis in o 
village which were not mentioned or referred to in the wi 
TuIiSha V. Mathura Puri, 33 All. 66 . 

Will— Gift— Property given to two brothers who were jomt— 
of estate taken by brother — Hindu lata , — Where 
given or devised, without specification of the indiviaua 
terests of the recipients, to persons who are members ot a 
joint Hindu family, it does not follow that iibey ® 
property as joint property the principle of joint te^noy 
being unknown to Hindu law save in connection wi 
joint Hindu family. Jageswar Narain Deo v. BamO an ra 
Dan. I. L. B. 33 Cal. 670. Bai DUoali v. Patel 
Ij. B. 36 Bom. 445 and Gopt v. Jaldhara, I* T B 

referred to. Mankamma Kunoar v. Balkishan Das. JU • • 

3S All. doubted. KlSHORl DOBAIN V. MUHDBA L>0BA1W, 

33 AH, 665 

See Aot No. XXI of 1871, S9. 3, 4, 6 and 8, 33 All. 590 

See Aot {XjOOax.) No. I of 1903. S. 13. 33 All. 138 

See Hindu Haw, 33 All. 41 

See Mortgage, 33 All. 107 

See Muhammadan Haw, 33 All. 431 

See Pre-emption, 33 All. 85, 104, 196, 296, 299. 57, 70, 1 . 

See WiiiD. 33 All. 558 

See Hindu Haw, 84 All. 405 
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See li&ND-HOLDEB and tenant, 34 All. 545 
See Civil Pbooeddbe Code (1882), bs. 584, 585, 34 All. 579 
1908, See IjBTTBBa-PATBNT, s. 10, 34 All. 13 
See Mobtgaqb, 34 All. 446 
See Muhammadan Law, 34 All. 478 
See HiNDU Law, 35 All. 337 
See Maha-Bbahman, 35 All. 412 
Sea Will, 35 All. 211 
Contempt of Court. 

See Civil Pboubddrb Codb, S. 170, 33 All. 68 ••• 

Contract. 

— Deposit — Failure of ^rohaser to complete contract — Vendor 
entitled to retain deposit.— Plaintiff agreed to purchase 500 
bales of cotton yarn from defendants and ho deposit) 6 rupees 
per bale as earnest money. He deposited somewhat more than 
half the earnest money and thereafter repudiated the contract. 
Held that plaintiff was not entitled to recover that portion of 
the earnest money which he had paid. CoUiiw v. 11 

O B D 142 Howe v. Smithy L. B. 27 Ch, X>. 89, Ex porfe 
Barren- in re FarnelU L. B. 10 Ch. App. 612 and Buhan 
Chand v. Badha Kishan Dass, 1. L. B. 19 All. 489, referred to. 
B 08 ^ Lal V. The Delhi Cloth and Gbnbhal Mills 

Void- “ee'^ci II o£ 1901. s. 10. 20. 83. 33 All. 

Covenant in sale-deed to discharge a debt due to a third va^ty 

Suit for compensation for breach— Actual damage not necessary 
trsvZort suit- Cause of action -limitation Act No. XV of 
schedule II. art. ll 6 .-On a sale of immoveable property 
the vendees eovenanted with the vendors to pay a eerta.n sum 
of money fn account of a mortgage debt due by the vendors 

i^orUee ,rvendors rSen^sf- 

MouTof breach of^hflvo^a^ tbaJ it was n<* necessary that 
tion for brea^^^^^^^ ^ before they could 

the vendors, should have specified in the sale- 

daLd^for^he^paymen'’ of the mortgage money, limitation began 
to run from the date of the execution of ‘^e deed Lethbridge 
^ ^7 3 . Q B & Ad 772, Carr v. Hobcrts^ 5 B. & Ad. 78, 
V. Mutton. 2 . . 9 M. & W. 657. Ashdown v. I'n^ainelU. 

5 Exoh a im. Dorasinga Tevar v. Arunaehi^n Q^lli , 

R afMad 411. Uaghunath Nai v Brijmohan Singh, 

1901 p. 14; Kumar Nath BhuUacharjee v. Nobo 
Weekly Notes. . P ^41 and Batlely v. Faulkner, 3 

R'‘““&Ain 28 ; 2 iB. B. 390. referred to. Baghuba« Bat 
S ee iho^tklt 39. 34 All . 273 

iraci— prolessedly in execution ol a oontraott 
goods sent to P ^hioh che vendor had agreed to 

of sale at® 
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supply, ib is nob bhe duty o£ bhe porobasor bo see bbab such goods 
are reburned bo bhe vendor; ib is enough if be gives nobioe bo 
bbe vendor bhab bbe goods are lying ata bhe place bo wbioh bhey 
v;ere senb ab bhe vendor's risk. Qrimoldby v. Wells, L. B. 10 
G. P.-391, followed, Phaggo v. BabU liAl/, 35 All. 325 
SeeiAcT'No. XIII of 1859, 35 All. 143 
SeeiMASxEB and Hhbyanx, 35 All, 132 
Contribution, 

See Act No. IV of 1882, ss. 82 and 100, 33 Ail. 700 
Co-owners. 

Rigbb of — inter se. See Landlord and Tenant, 33 All. 308 ... 

Copy. 

Tune requisite for obtaining. Sea Act No. IX OF 1908, s. 12, 
34 All. 41 
Copyright. 

See Act No. XX of 1847, ss. 7 and 12, 33 All. 24 
Co-sharers. 

See Kxfbopriexary Tenant, 35 All. 27 
Costs. 

See Act No. I of 1869. 33 All. 344 

See BoLEa of Court of the 4th April 1894, r. 80 (1) pro- 
viso, 33 All. 3V4 

Sea Civil Pbouedure Code, Or. XXXIV, r. 14, 35 All. 518 

Court. 

Inherent powers of. See Execution of Decree, 34 All. 518 

Court fee. 

Sea Act No. VII of 1870, <5. 5 and 7 33 AU. 20 
S. 7 Cl. V (b), 33 AU. 705 
S. 7 Cl. V 33 AU. 630 
Sob. II. Arb. l7 {.VI), 33 All. 767 
34 All. 184 

Sob, X, Arb. 1; Schedule 11, Arb. 11, 36 All. 476 
S. 7 Cl. IX, 35 All. 476 
S. 7 Cl. IX, 35 Ail. 92. 94 

Court of >Vard8. 

See Act CLooal) No. IU of 1892, 3s. 16, 19 and 49. 33 All. 791 
Criminal Breach of Trust. 

See Aob No. XLV of Ibtio, a. 409, 33 All. 36 
See Criminal Frooedcrb Code, 3. 179, 35 AU. 29 
See Aob No. XLV of I8b0, Ss. 406 &,408. 35 All. 361 
Criminal misappropriation. 

See Criminal Fruuedure Code, S. 197, 34 All. 487 
See Aob No. XLiV of 1860, s. 409, 33 All. 249 
Criminal Procedure Code. 

6'. i06 1.3 ) — Securitij to keep the peace — Potoers%of appellate court not 
limited by jurisdictio^i oj original court — Act No. Xhv oj 
i860 Klndia^i. Penal Code), ibs. 71, 147. 149, 326— Separate 
sentences . — The power oonfeired upon an appellate court by 
clause (3) of s. 106 of the Code of Criminal Procedure is nob 
limited in any way by bbe powers exercisable by the original 
oourb which tried the case. JUmperor v. Bhausing DhumO>l~ 
singh, I.Ij.B. 33 Bom. 33 iol\QV9ed,-Muthiah Ohetti v* Efjvperor, 
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I. Ij. B. 29 Mad. 190; Paramasiva Pillai v. Emperor, I. L. B. 
30 Mad. 48; JJorasanii Naidu v. Emperor, 30 Mad. 182, 

and Emperor y. Momin Malitct, I. Ij. B. 35 Cal. 434, dissented 
from. — Held also that where in the course ol a riot grievous 
hurt was committed the accused might be lawfully convicted of 
separate offences under ss. 147 and 326 read with 149 of the 
Indian Penal Code and sentenoed separately for each o0eD.oe. 
Queen Empress v. Bisheshar, I. L. B. 9 all 645 followed. Bm- 
FEBOB V . Dhabam Dab, 33 All. 48 
Q iQQSecuritu to keep live peace — “ Otfence involving a breach oj 
the peace*" —Mischief by removing damd-mark—Act No. XLV 
of 186U {.Indian Penal Code) s. Held that an offence *'in- 

volving a breach of the peace" mentioned in s. .106 of the Code 
. of Criminal Procedure, does not mean only an offence which 
necessarily involves a breach of the peace or of which a breach 
of the peace forms an ingredient, but includes such an offence 
as in common knowledge is ordinarily or very probably the occa- 
sion of a breach of the peace as. for example, the removal of a 
land mark. Baidya Nath Majumdar v. Ntbaran Ohui^er a^e, 
I L. B. 30 Cal. 93, Arun Samanta v. Emperor, I. B. B. dO 
36b, Baj Naroiin Boy v. Bhagahat Ohunder Nanm, I. L. E 
*^5 Cal 315, s»nd Muthiah Ohetti y. Empei’or, 1. L. B. ^9 Mad 
tgO dissenUd from. Manik Bai. 33 A1. 771 .. 

<5 IQI— ’security to keep the peace— Circumstances in which the per 

fotmlnce of religious ceremonies may amount to a wro^ul act 

liUlTto occasion a breach of the peace.-Beld that persons 

i!ho performed religious ceremonies in e place not set apart for 

The nuroosTand where no suob ceremonies had been performed 

hefo^rard who did so with the deliberate intention of triumph- 
before, ana wn mounding the religious feeling of their 

ing over. . wrongful act and one whiobimight pro- 

ueighbours, com neace or disturb the public tran- 

b.bly occasjon - preach of the Peace^or^d. t P ^ 

quility within the SiNGU 33 All 775 ... 

Criniinal ^ ^ Cancellation of bond — Power of 

S. 126 -Sec«rUi/ Vaif.-Under section 125 of the 

^aflistrofe to “’‘^Procedure ^ Magistrate may oanoel a 

Code of Cri . . ^ut he is not oompetent to send the 

bond for Good bobavou^. to jail. Empbeor v. 

Fakhb-uu-'uiN Khan. :i 3 All. 524 ... 

S3. 107 145-Seeuray 10 .hern 

likely to'^immoveable property which is likely 

exists a dispute reia g magistrate concerned is not 

to lead to under section U5. but can take 

necessarily bound tpcoo^^^,^^^ course— equally 

aotion— and “ A. ^ Code of Criminal Procedure. Sheoraj 

^ under section ° ^ t- 32 Cal. 966 and Emperor v. Bam 

Boy V. Chatter Boy t - f^iiovvod. Mahadeo Kunwar 

Baran Singh, I . Y,. =07 distiinguisbed. Balajit Shigh v. Bhoju, 

1: iTdb Cal 170 noUoltwed" EhpEBOK v. TbaKDB Pabdb, 

34 All. 449 
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S, 145. 626- — Transfer — Criminal** — “case Accused person”. — HMt 
thab the expression “ ortminal oase^ as used in s. 526 of the Code 
of Criminal Prooedure includes a proceeding initiated under s. 
145 of the Code and that the High Court under s. 526 has 
power to transfer such a proceeding from one court 

to another court subject to all the conditions under 

which a transfer can be made. Arumuga Tegundan, 
I. li. B. 26 Mad. 188, Z^olit Mohan Moitra v. Suraj Kanta 
Acharjee, I. L. B. 28 Cal. 709, and Gurudas "Nag v. Gapa- 
ntndra Nath Tagorcx 2 O. L. J. 614, referred to. In re Pandu- 
rang Qovind Pujaru I. L. B. 26 Bom. 179, dissented from. 
An ' accused person* is one over whom a criminal court exercises 
jurisdiction. Queen-Empress v. Mutasaddi Lai. LL.B. 21 All. 
107, followed. Jaggu Ahib v. Mubm Shttbul, 34 All. 533 ... 

Sa. 188, 227 — -Offence commitud in Nepal territory — Gertiiioate grant- 
ed by political officer specifying a particular section of the Indian 
Penal Code — Trying Magistrate not debarred from convicting 
under another section %f within the facts stated. — A oertihoate 
granted by a political officer under ss. 188 of the Code of 
Criminal Prooedure in respect of a certain set of facts will 
cover every charge which the facts disclosed in the proceedings 
will suffice to sustain. The certificate is granted on the allega- 
tion of certain facts which constitute the charge against the 
accused, and the trying Magistrate is not restricted to the 
section which is mentioned in the certificate, but at the utmost 
to the facts. Emperor v. Krishna Nath Tiwabi, 33 All. 
514 

S. 133 — Public nuisance—Construction of dam ca/i(,sing injury to 
village lands. — A, B and C being contiguous villages, of which 
C lay at a lower level than Aland B, the surplues’ water falling 
on A and B used to run off through certain natural channels 
over the lands of village G. The inhabitants of 0 erected a 
dam bo keep the water from their lands, and by so doing caused 
flooding ot and damage to the lands of A and B. Heldt that 
the area and number of persons affected by the action of the 
inhabitants of C were sufficient to justify a magistrate in treat- 
ing their action as a public nuisance and taking eteps to abate 
it under a. 133 of the Code of Oriininal Procedure. Emperor v. 
Bharosa Pathak, 34 Ail. 345 

S. 177 — Jurisdtetton — Effect of place where offence was oommitt^ 
ceusirig to be British territory. — An offence was committed in 
March 1910, at a place which was then part of the Mirzapur 
district. Subsequently one of the persons alleged bo have taken 
part in the commission of such offence was arrested in Bengal 
and sent to Mirzapur, when he was oonimitfied by the Joint 
Magistrate to take his trial before the Court of Session. In the 
meanwhile the place where the offence was committed had 
ceased bo be British territory. Seld that this fact did not oust 
the jurisdiction of either the Magistrate or the District Judge 
of Mirzapur. Emperor v. Ganga, 34 All. 451 

S. 179 — Criminal misappropriation— Jurtsdiotion — “ PZaoe where 
consequences of act The word ‘ consequence * in s. 179 
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Criminal Procedure Code— (Ooniii.) 


of bhe Criminal Prooedure Code means a oonseqnenoe whiob 
forms a parti and paroel of tihe offenoe. It does not mean a 
oonseq^nenoe whiob is not suob a direot result of the aot of the 
offender as to form no part of that offenoe. Henoe where an 
agent in charge of a branch shop in Snltanpnr misappropriated 
money belonging to his principal, which should have been sent 
to the head otHoe at Gawnpore, it was held that the courts at 
Gawnpore had no jurisdiction to tr$ the agent for criminal 
misappropriation. Que^n-'Empress v. O'Brien I.ti.Il. 19 All. Ill, 
and Colville v. Kristo Kiahore Bose, I, ti. R. 26 Cal. 746. distin- 
guished, Babu hat v. Qansham Das, 5 A. L. T. 333, referred to, 
Ganeshi IjAti V. Nand Kishore. 34 All. 487 

S. 195 ( 6 ). 33 All. 519 

S. 195 (7). Clauses (a), (5) and (c) — Sanction to prosecute —Sanction 
refused — Further application—'' Case Principal court of 
original jurisdiction.** — In a suit for arrears of rent exceeding 
Rs. 100, a decree was passed in favour of the appellant. In course 
of execution proceedings the respondents made certain state- 
ments which, according to the appellant, were false. The appellant 
applied for sanction to prosecute them under s. 195, olau'^e (7) 
of the Code of Criminal Procedure. The sanction was refused 
by the Assistant Collector. Held, on application made to the 
District Judge to grant sanction, that no snob application 
lay. The “ case ” in connection with which an offence was 
alleged to have been committed was the proceedings in execution, 
from whiob no appeal lay. and the District Judge was not in 

relation to such proceedings the “ principal 

jurisdiction.” Ajudhia Prasad v. Ram Dal, 34 All. 197 ... 

Ss. 195, 476 — Sanction to prosecute — Sanction set ast^ hu superior 
court and order for prosecution under s. ^16 suhstuutcd— Juris- 
diction.— Beld that a court hearing an application under s 195 
of tho Code of Criminal Prooedure to sanction for a 

prosecution granted by a subordinate court has jurisdiction to 
set aside the order of the subordinate court and direct a prose- 
cution under s. 476 of the Code. In the matter of the petition 
TuZh^rrVas, I. U R. 96 All. 80. overruled. Chadammi u. 

Lalta Prasad, 34 All. 602 »7 j # V* 

S. 195 (c) —Sanciion to prosecute— Forgery Offence alUged not -.n 

connection with any proceeding Wore any ^^urt . ancUon 
^ «/ clause (c\ of the Code of Criminal 

Pro^ure^court^. are prohibted from taking oognizanoe of an 
rSenoe aesoribed in s. 463 of the Indian Penal Code, vrben suob 
Israel ha. been committed by a party to any prooeedmg m any 
oLt in re^peot to a doenment prodnoed or g.yen m ey.denoe m 
anT"uVprooeeding. The section doe. not remoye from the 

cognizance offence has been committed by an ordinary 

So long as the prosecution is oon 6 nod to offences 
lionn 0 ete“lwifh a document oommitted prior to its prodnotion in 
ooTt! such prosecutmn is -i‘hin the law and requires no sane- 

tion. Emperor V. Dalta Prasad. 34 A 1. a 

S. 195, See Act No. XliV op i860, ss. 182, 211. 34 All. 522 
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Cfiminal Procedure Code — {CoMd!)» 


^AOfl 


4 and 195 (l)— " Complaint "—Information of ihs supposed 
mission of an o^ence commwttoaiod hy the T)istrict Judye to thf 
District Magistrate with a view to the Utter taking action as a 
magistrate. A TSTunsif, being of opinion that a doouioent tiled 
in a case before him had been tampered 'witb, oommunioated his 
snspioions to the District Judge, ^ who thereupon wrote to the 
District Magistratci requesting him to take action in the matter. 
Bold that the letter of the District Judge to the District Magis- 
trate amounted to a complaint within the meaning of s. 195 (o) 
of the Code of Criminal Procedure. Bmveror v. Sunday Sarup, 
26 All. 514, followed. EmpHROB v. Debi Prasab, 35 All. 8..‘. 

8 s. 35 and 408 — Appeal — *' Aggregate sentences " — Concurrent sen- 
tences not aggregate. Beld that the term aggregate sentences 
BS used in sub-s. (3) ot s. 35 of the Code of Criminal Prooedore 
applies only to consecutive and not to concurrent sentences. 
Where therefore an Assistant Sessions Judge passes concurrent 
sentences and the whole term to be served bv the convict does 
not exceed four years, the appeal under s. 408 of the Code does 
not lie to the High Court but to the Sessions Judge. Sher 
Muhammad v. Emperor of India Punj.- Heo. 1901, case 85. 
Emperor v. Tulshidas Ijakshman^ 11 Bom. Tj. B. 644, ana 
Bagina v. Oulam Ahas. Bom. H.O.B. 147, approved and fol- 
lowed. Abdul KhaUk v. King-Emperor 17 O.W.N. 72, dissented 
from. Emperor v. Tulshi Ram, 35 All. 154 

Ss. 55, 56 and 110— arresi of suspected person— Warrant— Vrocedure 

— S. 55 of the Code of Criminal Procedure is independent of 
Chapter VIII of the Code, although proceedings under that chap- 
ter may follow an arrest under s. 55 as a natural sequence. An 

officer in charge of a police station can, therefore, arrest or 
cause to be arrested, without a warrant or an order of a Magis- 
trate. any person who is by repute an habitual robber, house- 
breaker or thief or otherwise comes within the scope of s. IIU. 
Emperor v. NbpaXi. 35 All. 407 . 

S. 125— Security to keep the peace— Prooedur e- Appeal— Jurtsdto- 

tion.—A District Magistrate taking action under s. 125 of Bue 
Code of Criminal Procedure cannot treat an application naada 
under that section as an appeal and reverse the order of » hrsB 
class Magistrate on the facts. If ho considers the order to De 
wrong on the merits be can exercise his revisional po^e^s ana 
submit the record to the High Court: bub the 
bonds contemplated by s. 125 can only be on the * 

hhe bonds ara no longat naoassary. Benabsi Das v. 

Singh, 36 All. 103 ir# 

s. \19— Jurisdiction— Place where consequence of act ensu^ Aci 
No. XLV of 1860 [Indian Penal Code) s. 4 . 06 —Crzm^nalbrea^ 

o/ems<.—HeIr2 that the loss caused to the person benetioiaiiy 
entitled to property through a criminal breach o 
consequence which completes the offence, and a 
will therefore lie at the place where such loss occurred. 
Empress V. O'Brien 19 All. Ill and Emperor v. Maha^o 
All. 377, followed. Bahu Lai v. Ohansham Das, waOKiy 
Notes, 1908. p. 115, • Ganeshi* Lai v. Nand KtshoreJ 34 All. 
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Criminal Pi'oceduve Code. — 


^87» and Sirdar M&ru v. Jethahhai A.mirbhai 8 L. R. 

513, disfeingaisbed. Nirhhe Bam v, Kallu Bam 4 376, 

dissdniied from. — L anqhidgr v. Atkins, 35 All. 29 ••• 

S. 196, olautes (6) and ( 0 ) — Sanction to proseoute-^PowerOfap^l- 
lat^ court to grant sanction — Appeal -^Bemst on. d 
the appellate Conrb, equally with the oourh of 6rst instance, 
has power to grant sanction for a prosecution in ° ^ 

doonment filed or evidence recorded in the sui^— ® 
iiKai, a e iQK (R'S nf the Oode of Oriminal r^ro- 


Ss. 


doonment filed or evidence recorded in tne sui^ ae » • 

that a petitioD under s. 195 (6) o{ the Oode of Orimtnal Pro- 
oednre seeking the oanoelment of an order under ^ l i. 
should be classed as a criminal appeal. BhadbsWAR TiwARl v. 

Kamta Prasad, 85 All. 90 „ • **’ 

909. 437— Oompfaint summarily rejected— BuriKor tnqutry-^ 
Notice to person complained against not n^essary. A ° 

a person against whom a complaint is made is qui e ° . 

ary where it is sought to set aside the summary or er rej g 

the complaint in a proceeding to which he was actually 
party, Angan u. Bam PiRBHAN, 85 AU. 78 

S. 222 (9). See Act No. XtiV. of i860, s. 409. 33 All. ^ 

S. 260— Priwfoas or vexatious complaint -Atoard of 
to accused^Award to be made hv order of 
and not by separate order.^pid. ^ olse of 

Criminal Prooednro was not intended to me . Steld 

accusations, bub of frivolus and vexatious ao found to 

also that the direction to pay oompen^t on „usaQoont pro- 
be frivolous or vexatious cannot • discharge or ao- 

oeeding. but must form Part of the order of discharge or ao 

qultbal. Ram Singh u 173 ^ 

S. 260. See Act No. VI. op 1889, s. 74 35 All. 173 

S. 284 ^Assessors -Trial with only one duly e in 

Trial illegal-Ot two assessors dulTsummon^^ 

the trial as a sessions case, one was a gentleman 

to act as an assessor in that case. T^e ^he list of asses- 

of some position who recommendation District 

sors bub had been exempted on -„.„ei-anoafl there was no 

magistrate. ITeld »^®®®QntMtuted tribunal, and that 

lawful trial before a lawfully rPm-nreas v Badri. Weakly 

u new trial must be ordered. Vl,. 570 ... 

Ss. 364 633. See Act No. T. oP f. MagistraU of the first 

S. AOl -Sanction to 

class-Avpeal to DM CoJI doernot entitle a District 

S. 407 of the Criminal Procedure Code does^no^ ^ 

Magistrate to send appeals - him. That section 

Magistrate of the fi^st e’ass subordm^^^^^ ^ 

Xr. pZ I.Tt ^Vcal. 394. followed. Bmperoh u. I... 

S,. 40 ir 4 r 5 iipy ^raTotfruoe under 

by a Magi^strate of the first oUs..^oo^^^e 3 , day’s imprison- 

ment ’an^d a 6ne of* «ty rupees. Bel^. that the ciroumstanees 
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Criminal Pfoccdufe Code.— TjCOofttd.). 


bhab the accused were in faob neibber senb bo jail nor aobually 
imprisoned would nob prevenb bbeir being enbibled to appeal to 
bhe Sessions Judge. Bmp£Bob v. AIjA.M, 33 All. 510 -- 

S. Appeal— Potoer of appellate court to alter Undtng of 

quittal into one of conviction . — An appellate court can, under 
s. 423 of bhe Criminal Procedure Code in an appeal from a con- 
viction, after bhe finding of bhe lower court, and find the appel- 
lant guilty of an offence of which bhe lower court has decline 
to oonviob him. Queen-Empress v. Jabanullo, I. L. R. 23 Oal. 
975, followed. Bmperor v. Sabdab, 34 All. 116 
S 435 33 All. 84 *** 

S. 431 — Bevision —Powers of High Court —District 

Disbriob Registrar is nob a court subordinate to the High 
either on bhe civil, criminal or revenue side, and the High Court 
has no power bo interfere with the orderi of the Registrar im- 
pounding a document and calling upon the applicants to sh(^ 
cause why they should nob be prosecuted for forgery. 
PEBOR V. Hdit Nabatab Hubb, 35 All. 109 

Ss. 462 (3). 6^1— European British s^tbject— Jury— Jury not cfios^^ 

lot— Illegality— Held that bhe provisions of s. 460 (3) ot tna 
Code of Criminal Prooednre are imperative, and if there is no 
choosing of bhe jury by lob. as provided for by the 
result is that bhe whole trial is vitiated. Brojendro Lai v. 
Emperor, 7 C.W.N., 188, referred to. Bmpbbob v, BhadbhaW. 


S3 All 385 *** 

S. 476 — 'Brought under the notice of the Court" — " Judicial proceed 

— Decree on an award — Jurisdiction . — Beld that the word 
“brought under its notice’' in s. 476 of the Criminal Procedure 
Code are wide enough to cover an offence which may Imve been 
committed in another forum and on some previous occasion, aeta 
also that a proceeding in which a court is asked to pass a decree 
in accordance with an award made with reference bo a pending 
suit cannot be said to be other than a judicial 
within the meaning of the same section. Qirwar Prasad y- 
King Emperor, 6 A.UJ., 392, Umrao v. Kardco. 1 iJ.-W-* 

29 All., 418 and Banhe Bihari Lai v. Pokhe Raw, LUtt.. 
All. 48, referred bo. Empebob v. Kamta Pbasad 33 AIK dye 

S, 476— PreZiminarv inquiry— Bevision.—V^hen a Magistrate bak 

action under s. 476 of the Code of Criminal Procedure, t is 
not necessary to the validity of his order that he should hold a 
preliminary inQuiry, nor if be does hold preliminary inquiry* 
is necessary that be should give the person against 
inquiry is being held, an opportunity of 
witnesses. Queeyi- Empress y. MatabadaU ‘ 

followed. Abdul Ghafob v. Raza HUsain* ^u. AOf ^ 

S. "Court"— Civil Prooidure Code {190S) , «. 

Inexpediency of order no ground for revision on 

The word “court- in s. 476 of the Code of Orimmmal 

Procedure includes bhe successor of bhe Judge before w o 
alleged offence ^as oommibbed. Bahdduf Er(id<i 
Mallick, I.UR. 37 Cal. 642. followed. Whether a P»rti^lM 
order is expedient or not is nob a ground on wnlon the ti 6 
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Criminal Procedure Code — (OonoZd.) ' 

Oourfa can interfere in revision under s. 116 of the Civil Pro- 
cedure Code. In the matteb op the petition of Nawab 

Singh, 84 All. 394= ••• 

S. 617 and 520 — Appeal — Jurisdiotion — Power of appellate Court 
to pass orders regarding property in respect of which an offence 
has been committed. — Held that S. 520 of the Code of Criminal 
Procedure gives to an appellate Court the same power as the 
court which originally tried a case to pass orders under s. 517 
of the Code. Saloram Oogai v. Chiniaram Kohta, 9 C.W.N. 
549 followed. In re Devidin Duigaprasad, 22 Bom. 844, 
distinguished. Bmpebor v. Azmat Shah Khan, 36 All. 

874 *** 

Q 526 Transfer — -Nature of grounds warranting a transfer outside 

the district.— VfhQTQ the Magistrate of a district refused to 
grant an interview bo and cancelled the arms lioenoe of a person 
who was under trial for various offences before the Joint Mag- 
istrate, it was held that these were sufficient reasons for trans- 
ferring the oases against him out of the district, there being 
also grounds tor granting a transfer from the court of the Joint 
Magistrate. Farsand Ali v. Hanuman Prasad* 19 All. 64 fol- 
lowed. EmpbrOb V. Ham Kishen Das, 35 All 9 

S 526 — Trons/fir—Biol— Cross cases before sawie court— Opinion ac- 
vressed by court on evidence in one case no ground for consider- 
ing it incompetent to try the other. —The fapt that a court before 
which there are pending two cross oases of nob has, on the trial 
of the first case, expressed opinions to some extent unfavourable 
to the accused in the second case, is no good ground for holding 
that the court is incompetent to try the second case. Asimoaai 
V. aoUnda Baidya, 1 O.W.N. 426. referred to. Empbrob v. 

Habgobind, 33 All. 683 
S. 537, 35 All. 358 

C^vTb Procedure Code, Or. XXI, rr. 18, 19, 20, 33 All. 240... 

^"“^Mnce-Presumvtion-Inference of ex.stence 

continued use of land for a particular purpose.— It is open to a 
court to infer from long enjoyment nob exercised by permission, 

stealth or force, the existence of a oustopm. If 
the evidence the court comes to the conclusion that an alleged 
custom is unreasonable or that the privilege is us a 

result of permission given or that it is exercised by stealth or 

?oroi the court is entitled to find against the custom. Kuar 

I.L^R. 17 AU 87. referred to. ShadI Eai, u. 
Murammad Ishaq Khan. 33 All. 257 

See PnE emption, 33 All. 605 
See IjAND’BOUDER and TENANT, 34 All. 545. 
lee PBE EMPTION. 34 All. 434. 542. 

See Pre-emption, 35 AH. 472 

Dastur Deha. oe ah A'Tft 

See Pre-emption, 35 All. 47o 

Daughter 

See Hindu Law, 35 All. 48 L 
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Declaratory Decree. 

See Act (liOOAb) No. II of 1901. Ss. 79 & 96. 35 All. 299 "... 1298 

Dcree. 

Form of. See Oiviii Prooeddbe Code (1908) Or. XXI, r. 36, 34 

All. 150 ... 660 

Preliminary and final. See Pahtixion, 34 All. 493 ... 886 

Sea Civil Phooeddbb Code. Ss. 2. 104. 148, 36 All. 582 — 1426 

Ex parte, 35 All 163 ... 1133 

Assignment of-in part. See O. P. C. Or. XXI, r. 16, 36 All. 204... 1162 

District Judge, 

Powers of. See Aox No. XU of 1887, Ss. 8 (2) and 21 (3), 34 All, 

205 ... 687 

Divorce. 

See Aox No. IV of 1869, S. 57, 34 All. 203 — 68^ 

Dower. 


See Act No. XV op 1877, sch. II. art 104, 33 All. 668 ... 382 

See Act No, VII op 1889, ss. 2 and 4, 33 All. 327 ... 220 

See Muhammadan Law, 33 All. 182, 291, 421, 457. 122, 196, 283, 307 
Earnest Money. 

Betund of , See Contract, 33 All. 166 ... 

Easement. 

Flow of water— Natural channel — Duty of owner of land through 
which a natural channel runs , — The owner of land through 
wbiob a river or other natural ohannel flows is bound, within 
certain limits, as between himself and other riparian owners, 
not to do anything which shall obstruct the flow of the water 
or materially interfere with their rights. But such owner is 
nob bound to keep the ohannel clear so that the amount of 
water that can pass down it may not be diminished. Baldeo 


Singh v. Jugal Kishork. 33 All. 619 — . 416 

Easement of Necessity. 

See Act No. V of 1882, s. 13. 33 All. 467 ‘ 3^^ 

Election. 

See Municipality, 34 All. 6l9 — 992 

See Act No. XV of 1883, s, 10. 36 All. 308 — 1936 

Endowment. 

See Hindu Law. 33 All. 793 — 530 

36 All, 283 ISl** 


Escheat. 

See Act No. IV op 1882. s. 91. 33 All, 111 
Estate. 

See Act No. 1 op 1869, ss, 2, 3, 8, 10, and 22, 35 All. 391 
Estoppel. 

bee Muhammadan Law, 33 All. 291 

Estoppel by conduct — Hindu law — Adoption by Hindu widow un^r 
auihortty of her husband — ‘Subsequent suit to set aside adoption 
as tnoalid — Dental of any valid authority to adopt — Adopted 
flon havtny on faith of representations by widow married, ptff- 
formed ahraah of adoptive father and incurred heavy liabiliti^ 
in maintatmng his change of status and privileges . — In this 
ce^e, wbioh was an appeal from the decision of the High Court 
lu Dharam Kunwar v. Balwant Singh, 1. L, B. SO All. 549, 
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OBNBRAL mOEX 

Estoppel — (Conoid.). 

bbeir liordships of the Judicial Committee, while expressing 
their opinion that the question in the ease might well be decid- 
ed as one of fact on the appellant’s own statement without 
recourse to the doctrine of estoppel, did not differ from the view 
of the High Court as to the applicability of that doctrine. The 
appellant, they held, had asserted her authority to adopt in the 
most solemn manner under her band and seal, and her conduct 
both before and after that assertion had been of a like un- 
equivocal character. She could not now be allowed to change 
her story without grave injustice ensuing to the respondent, who 
had acted in relianee upon her deliberate and repeated re- 
presentations. The estoppel, however, their Lordships said, 
must be taken as being purely personal, and did not bind any 
one claiming by an independdent title, Dharam Kui^wab v. 
BaIiWant Singh, 34 All. 398 

Occupancy holding, mortgaged to zamindar and sold in execution of 
a decree on the mortgage as a fixed rate holding — Ejectment of 
purchaser — Right of purchaser to lecover possession — Possessory 
title, — An occupancy holding was mortgaged to the zamindar as 
a fixed rate holding; was sold as suoh in execution of a decree 
on the mortgage and purchased by a stranger, who remained in 
possession thereof for some eleven years, paying rent to the 
zamindar. Subsequently the purchaser was dispossessed by 
the judgment-debtor. Held, on suit by the purchaser to recover 
possession that the defendant was estopped from setting up 
the plea that the holding was an occupancy bolding and that, 
the defendant having no title at all, the plaintiff was entitled 
to regain possession on the strength of his possessory title. 
Asguar Husain v. Pau Ahir, 34 All. 538. 

See Civiii PROOKDURii Couw (1882), s. 43, 34 All. 172 
See G. P. CoDB, 11882). s. 287 (c), 35 All. 257 
See Mortgage, 34 All. 640 
See Mortgage. 35 All. 353 

See Suit fob declaration of invalidity of adoption. 34 All. 
8 ••• 

Evidence. r, ^ ^ 

Burden of proof — Usufructuary mortgage — oust for possession of 

mortgaged property not brought for nearty twelve years — Pre- 
sumption that no consideration passed. — Where the plaintiffs, 
who were usufructuary mortgagees, were never given possession 
of the mortgaged property and did not attempt to recover posses- 
sion until the period of limitation bad almost expired, it was 
held, on plea raised by the defendants that no oousideration bad 
passed, that the burden of proving that consideration had passed 
was rightly shifted to the plaintiffs. Achobandil v. Mahabir, 
I. D. B. 8 All. 641 followed. Mahabir Prasad v. Bishan Dayal, 
Weekly Notes. 1904, p. 163, distinguished. BiHARI v. BaM 

Chandra, 33 All. 483 , - **' 

Promissory note^Vnstamped promissory note executed in Rampur 
in favour of the Nawab of Hampur — SuU on such note in British 

Ifidia Lex loci contractus — Rampur Stamp Law, s. 52 proviso 

(o) and 63. — Certain moneys having been advanced by the 
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Evidence. — {flontd). 


Pagb 


Nawab of Rampur. a promissory note was aaoepted as seourifiy 
in favour of “The Nawab of Bampur’' and bearing no stamp. 
The Nawab, being examined on commission, stated : — This debt 
is due to me personally, and ordinarily speaking, a debt which is 
due to me is due to the State, and a debt which is due to the 
State is due bo me; but the said amount I advanced from my own 
funds," According to the stamp law of Rampur a document exe- 
cuted in favour of the State did not require to be scamped, Held 
that the lex loci contractus had to be applied and~that the note 
in question not being drawn in favour of the Nawab in his pri- 
vate capacity did nob require to bo stamped. Amina Begam u 

H H. The Nawab of Bampub, 33 All. 671 
See Act No. XLV of 1860, s. A09, 33 All. 249 
See Act No I OF 1872, s. 92, 33 All. 340 

See Act No, III OF 1877. ss. 17. 49, 33 All. 476 

See Act (LocAri) No. II of 1901, s. 201, 33 All. 799 
See Custom, All. 257 

See Pre-Emption. 33 All. 606 MonfiV 

Refusal bo admit additional. See CiViL PROCEDURE Code. (190»;. 

s. 100 : order XLV. r. 27. 33 All. 379 
See Act No. I of 1872, ss. 11 and 32, 34 All. 341 

See Act No, I oi^ 1872, ss. 14, 15, 34 All. 39 

See Act No. I of 1872, s. 69, 34A11. 6l5 
See Act No. I of 1872 s. 91. 34 All. 158 ’ 

See Act No. I of 1872, s. 108, 34 All. 36 

See Act No. I of 1872, s. 114, 34 All. 511 

See Act No III op 1877, s. 32, 33 34 All. 331 
til 7cl No. Ill OF 1877. ss. 32, 66. 75 34 All 253 
See Act (Local) No. II of 1901, ss. 166, 201, 34 All. 250 
pauda-nashin Lady, 34 Ail. 4£)5 . 

Admissibility of evidence - Family Settlement-Evidence of settl^ 
ment consisting of a joint appUcatton by the ^ ^ 

toticn in respect of the property tn dispute.— Tbe ■*“ 

vffidow of a deceased Hindu settled a dispute between them as 
to the ownership of the property of the deceased by means of 
joint application in the Eevenue Court asking 
should be recorded haU in the name of each. This ’ 

and sv>bsequently each sold the share of which ho or she wa 
recorded as owner. Thereafter the widow su^ed 
share which had gone to her husband's brother. 
must be presumed from the application in the mutation pr 
oeeding, the recording of names by the Bevonue Court in ““O"- 
anoe with that application and the subsequent sales on the 
strength of that record, that the parties entered into a f^iiy 
arrangement, and the application presented to the 
was, therefore, not compulsorily registrable and was admissible 

in evidence. KoELA v. PiARi Lal, 35 All. 502 ••• 

Mortgage— Recital of receipt of consideration- 

against representative of original mortgagor.- Meld . g. 

mission of the receipt of consideration contained in a 

deed is admissible in evidenoe V 

interest of the original mortgagors. Brajeshware Pesfia/car . 
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Evidence. — {po7iold.)» 


PacIe 


Budhanuddi, I. L B. 6 Cal. 268. Naioal Kumoar v. Bahktawar 
SUigK 10 A, li. J. 390. and Abdul Majid v. Mahbub Ali» F. 
A. No. 129 of 1911, foUowea. Manohar Sin^jh v. Sumirta Kuar, 
I. L R. 17 All. 428,, not followed. Bislieshwar Dayal v, Harhan^<i 
Sahay, 6 O. L. J. 659. Qhzirphehni v. Parmeshwar Dayal, 36 C. 
Ij. J. 653, and Bahim Jan Bibi v. Imam Jan, 14 0. L. J. 173, 
doubbea. Bihari LaIi v. Makhddm Bakhsh. 35 All. 194 .... 
See Aob No. I of 1872. s. 68. 35 Ail. 254 
See Aob No. I of 1872. ss. 69 and 70. 35 All. 364 
See Aob No. I of 1872. s. 9l 35 All. 257 
See Aob No. I of 1872. s 92 35 All. 558 
See Mortgage. 35 All. 353 
See Pre-emption, 35 All 472 
Excisable Article. 

See Aob (Boeal) No. TV of 1910. s. 60 35 All. 575 


Execution of Decree. , . i -u 't a 

Attachment— Pfoperty under wrongful attachment sMen by baiUH 

Liability of attachi'ng decree-holder ^Small Cause Court 

XX. of ^provincial Small Cause Courts Act), sch.ll, 

art 35 Where crops of a third parhy had 

been wrongfully atbaobed by a decree-holder as those of his 
judgmenh-debtor and. while so abfcached. wore stolen by the 
shahna (or bailiff) in whose custody they were- it was held that 
the decree-holder was responsible to the owner for value; 

also that a suit by the owner against the decree-holder to re- 
cover the value of the crops and damages ® 

cognizable bv a Court of Small Causes. Goma Mahad Patti 
V Qokaldas Khhnji, I. B R. 3 Bom., 74, followed. Uusammat 
Subjan Bibi v. Shaikh Sariatulla. 3 B. B. B. A J. A13, not 
followed. Kissori Uohun Roy v. Har.sukh Das, I. U R. 

436, referred to. Bishambar Nath v. GaupAR, 33 All. 30n.. 

Joint decree holders -Application for ereculwn by one on behaU of 
himself and others^Leave to hid obtained for himself Put - 
chase 'by applicant alone. -Rights of co-decree-holders m 
respect of property so purchased -One of several 

holders madean application for execution on his own behalf 

and on behalf of hie oo-deoree-holders. and then alone obtained 
leave to bid for the property and purchased it. the purchase 
money being equal to the amount of his share of the decree. 
Held, in a suit by the oo-deoree-holderfl to recover their shares 
of the property so purchased, that they wer^a enti^tled to hoover, 
the equity being on the side of the plaintiffs. Kesri u. GanGA 

See fo\'’No®XV ot’isTV. S. 3 ; soh. 11, art 13 and 14. 33 AH. 93. 
I K i of 1877 soh If, art. 180, 33 All. 154 

lee irl ?I?OOAL) NO HI of l'899. 3. 16, 19 and 49. 33 AH. 791 ... 
lee Civil Pbo ;edure Oon« (18831. as. 230. 235^ 33 AH. 517 ... 

l:: - a... 279: 

let CIVIL ISS Code '(1908). Or. XXI. rr. 18. 19. 20. 33 AH. 
240 
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See Civil Pkooedubb Code (1908), soh. I. Or. XXI, r. 89, 33 All. 
481 

See Civil Pbooedure Code (1908), Or. XXXTX, r. 1, 33 AIL 79.. 

See IjIMITATION, 33 AIL 264 

Assignment — Ex partf* order passed subsequent to assignment — Power 
of court on application of assignee to reconsider such order, 
PendiDg an applioabion for exeonblon of a decree the decree- 
holder sold the decree. The purchaser applied for execution \ 
but whilst his application was pending the former application 
of the original deoree*holdor came on for hearing and, it was 
decided, ex parte, that the decree was barred by limitation. 
Held, that this decision was no bar to the consideration of the 
application for execution filed by the assignee of the decree nor 
was the court bearing this application bound by the former ex 
paritf finding. Balmakund v. Ashpaq Husum. 34 All. 518 

Decree Passed in favour of several persons, one of whom was a 
minor and not properly represented. — Held, that the mere fact 
that at the time when the final decree in a suit was passed, 
one of the decree-holders was a minor, whose guardian ad Istem 
had died and had nob been replacod, was not sufficient to in- 
validate the decree. Gobabdhan Sahat n. Mahabib SinQH, 
34 All. 321 

See Act No. XV op 1877, Son. IT, Abt. 178. 34 All. 436 

See Act No. ITT op 1907, ss. 16 and 31. 34 All. 106 

See CtviL Pbocpdore Coor (1832\ q. 230. 34 AIL 397 
as. 278, 279, 280. 2^1, 34 All. 365 

See Civil PRocnnDBE Code, ( 1908\ g. 47, 34 All. 530 
8. 48, 34 AIL 20 
-8. 8^ (1) (oL 34 AIL 95 
■Or. XXT. r. r7. 34 All. 490 
r. 83, 34 All 1R6 
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payable hy instal- 
258— OiniZ Proce^ 


See Pre-emption, 34 AIL 596 

Tnmitation — S^iit for sale on a mortgaoe — Decree 
menis — Civil Procedure God^ (1882L .f. 
dure Code fl908>. Or. XXT', r. 2 . Or, XXXIV, r. 5— 4e« No. TX 
of 1908 [Indian limitation i4cf\ Soh, 1, Art. 181. — On a com- 
promise in a suit for sale on a mortgage a decree followed pro- 
viding that the sum found due on the mortgage (B?. 1»874), 
with interest at a certain rate, should be paid by instalments 
of Bs. 100 a year, along with the interest then due. Payments 
were to be made bv the end of Jeth in each year, beginning 
with -Toth 1957 Fasli (Tune 1900) and it was provided that if 
default were male for three years in succession in the payments 
and interest, the decree-holder would be at liberty to recover at 
once the whole amount payable under the decree, that is, to 
apply for an order absolute for sale and execute the same. No 
payment was made in 1900 or 1901, but in June 1902. just 
before the end of Jebh 1959 Fa^li, the judgment-debtor 
paid up all that was due on account of the first three 
years. He made no payment in 1903, but in June 1904 he 
paid up all that was duo up to the end of Jeth 1960 Fasli 
(June 1903). No payment was made in 1905. but in June 
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Execution of Decree — {Conoid!) 

1906 he paid bhe insbalmenti and Interest) which he ought to 
have paid in Jebh 1961 Fasli (June 1904). This payment was 
covered by the proviso to s. 20 (1) of the Limitation Act. The 
only other payment made was a small sum on aooonnt of in- 
terest in July 1909. The deoree-holder applies for an order 
absolute for sale on the 3rd of August. 1909. Seldt that the 
first three consecutive defaults wore in 1905, 1906 and 1907| 
and that the decree-holder’s application was in time applying 
art. 181 of the first schedule to the Indian Limitation Act, 
1908. The following oases were referred to : — Oiidh Behari 
Lai V. Nageshar Lai, IB All. 278. Kishan Singh v. Aman 
Singh, 17 All. 42. Boshan Singh v. Mata Din, 23 All. 36. 
Chunni Lai v. Harnam Das, 20 All. 302, Shankar Prasad v. 
Jalpa Prasad f 30 AIK 123, Ajudhia v. Kunjal% 30 All. 

Mon Mohan Hoy v. Durga Churn Gooee, 15 CaL 502. and 
Sashiram v. Pandu, 27 Horn. 1. Badri Narain v. Kunj 
BihaBI LaIj, 35 All. 178 




Stay of execution of decree under appeal — 'Jurisdiction Procedure, 
Held that the court which passed a decree has no power to 
stay execution thereof whilst the decree is under appeal; neither 
has a Court which has executed its own decree awarding posses- 
sion of immovable property power to restore to possession the 
party whom it has ejected. Satya ShanKAR GhobAIj v. 
Maharaj Narain Shbopdri, 35 All. 119 

See Act No. IX of 1908. sob, I. art. 128. 35 All. 389 
See Act No. IX of 1908, sch. I. arts. 138 and 144, 35 All. 432 
See Civil Procedure Code (18^2), S. 287 (o) 35 All. 257 
Sea Civil Pbooedcre Code ^882), S. 215, 35 All 419 
See Civil Procbddrb Code (1903), S. 47, 35 All. 243 

See OiviTi Procedure Code (1908), S. 60, 35 All. 307 

See Civil Procedure Code (1908), S. 66. 35 All. 138 

See Civil Procedure Code (1908), Or. XXI, r. 16, 35 All. 204 . 
Sea Civil Procedure Code (1908), Or. XXI. r. 84, 89, 92. 35 

See Civil Procedure Code (1908), Or. X3U, r. 

See Civil Procedure Code (1908). Or. XXXIV. r. 8. 35 AU. 116. 

See Civil Procedure Code (1908), Or. XXXIV. r. 14, 35 All. 

6i8 

See Hindu Law, 35 All. 3S0 

Exproprietary tenant. 

Sea Act (Local) No. II of 1901, Ss. 10, 202, 33 All. 507 
See Act (Local) No, II of 1901. Ss- 

Sale by one of sevtval co-owners holding str land of his undivided 
zamindari share-^Vendor exproprtetary Unant of all the co^ 

parceners and not merely of his venices.— Where the owner of 
In undivided share in a patti sells his zammdari rights and be- 
comes an exproprietary tenant of the sir land hold by him he 
becomes the tenant as regards such land, nob 
vendees bub of all the oo-sharers in the patti. DebI Prasad 

See 23.29,30. & 34. 35 All. 123 
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Family Settlement. 

See Evidence, 35 All. 602 

Sea Act No. XVU ot 1878. ss. 22. 31 All. 146 
See Act No. X of 1897, s. 3 (25), 35 All 166 
Fixed rate holding. 

See Estoppel, 34 All. 538 

See Act (liooal) No. II of 1901, s, 9, 34 All. 285 

Fixed rate tenancy. 

See Act No. I of 1872, s. 44. 33 All. 143 
See Act No. IV of 1882. s. 91. 33 All. Ill 

Fixed rate tenant. 

See Land-holder and Tenant, 34 All. 604 

Forfeiture. 

See Act No. IV of 1882, s. 111. 35 All. 145 

Forgery. . , . 

See Criminal Procedure Code, s. l9o (oj, 34 All b54 

Gambling. 

See Act III of 1867. s. 12. 34 All. 96 
Ss, 3 & 4. 35 All. 1 

See Construction of Document, 33 All 665 
See Hindu Law. 33 All 253 
See Hindu Law 34 All 129 
See Muhammauan Law, 34 All 465, 478, 

See Bbgistration, 35 All 3 
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subsequently eon- 
By a deed of gift 


Government Revenue. c loni ki 52 

Assignment of.— See Act (Loca^) No. HI of 1901, Ss. 51, aA 

and 99, 33 All 556 

Guardian and minor. 

See Ace No. IX of 1872. Ss. 10 an! 11, 33 All 657 
See Act No Vllt of 1890, s. 17, 33 All 222 
See MoHAmiADAN Law, 34 All 213 
See Act No. IX of 1875. s. 3, 35 At!. 150 
See Act No. VIII, of 1890, S. 29, 35 All. 499 

Hindu l aw. , , , • t 

-Gift in favour of an tdol which ts to be 

secreated— Possession given to manager.- - . 
oertain zamindari property was expressed to be gwen to 

idol, which was not at the time of execution 

possession of the property was made over to a oertam P®f^n as 

pujari. Held that the deed was valid and created a 

favour of the idol Mohnr Singh v. Bet Stngh, I- L. * 

337, and Bhupati Nath SmriUtirtha v. Bam 

R. 37 Cal. 128. referred to. ChataRBHUJ u. GHaTaBJIT. 33 

Change ^^^eligion—Eifict of conversion of a Q^^lot 

family to Muhammadanism —Regulation VII % A 

XXI of \^50-Compromise^Effect of compromise 
by members of family in settlement as to ngAM 

to property-JctXIV of 1S59.S. I, eL 128 Act. f 

sell II. art. 141— Aa No. XV of 1877. schedule II, 
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Hindu 


artiele ,—S%iU hy reversioner .—'By Bengal Regulation VII 

ot 1832, s. 9 and Act XXI of 1850 the Legislature virt^lly see 

aside the provisions of the Hindu Law 

renunciation of reUgion. or exoluMon from oaste 

fore, in a joint Hindu family consisting of a father and son. the 

father was converted to Muhammadanism in 

v.^ng the decision of the High Court) that by the fath« s 

abandonment of Hinduism the son did ®“!°X 

ble right to hie father’s Bhaje in the joint 

which he could either assert himself, or transmit to his heirs 

for enforcement, in a British Court of 

whatever right the son acaoired under the Hindu law to tne 
share of bis^father oamo into existence on the oonvemon of the 

red BaruNath Chatierjes v. A/oift.Mrmo?mn 

rii.1 8* LB 20 I A. 183. referred to. After the death of the 
father^ wS’ sLvived the son) and their widows a compromise was 
in 1860 effected between the two daughters oi the son on the one 
'^^ andtha grandson of the father on the other ®- 

SS‘5 r,?r;sr . p-s i3%s5-S 

Conifc^bftS the Minpiomne o prop.illy in 

rHr,' “tr -"--S 

*: p w'isTS, r pS. “ii.:?i8r5.iS 

.hey LaUaOudh. B.fcnr.e Bnli v. Bnnee Wewn 

respectively. ^ ^ an (84)1. The compromise was there- 
Koonavar* 3 Agra H. The true test to apply to a 

fore binding on the res^ndents. j^^^ev^sioners as an aliena- 

transaetion whieh tbe holder of the 

inon IS whether the all which in this case the predeoes- 

limited interest or ^ 8o : for the compromise here 

s •f'.hKS r“5 

V, Gobind of next reversioner not 

MifaksHara— 0 of sisters son,— Held, that 

rS'rf torTeifaLd husband’s estate made by a Hindu widow 
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in possoseion thereof as such ^idow to her sister's son was in- 
valid and could not bo rendered operative by the consent of the 
next reversioner. Singh v. MdnolaiTniha Bdkhsh 

Singh, I. L. B. 30 All. discussed. Abdulla V. Eam LaIi, 
34 All. 129 

Adoption — Ahirs — Validity of adoption after marriage of adopt^ son. 
—^Held that amongst Ahirs the adoption of a son after his mar- 
riage has taken place is not permissible. Pichuvayyan v. Sub~ 
hayvan, (13) Mad. 128, followed. Jhunka Pkasad v. Nathe. 

Daughter's estate — Decree for possession of father's estate obtained by 
daughter — Bight of daughters sons to execute such decree, — The 
daughter of a separated Hindu obtained a decree for possession 
of her father’s estate against certain trespassers. Before, how- 
ever, she could obtain possession, she died and her sons applied 
for execution. Held that the daughter represented her father’s 
estate when she brought her suit for possession and that persons 
who succeeded to the estate were entitled to execute the deoree 
which she had obtained. Mahaueo Singh v. Sheo Kaban 
Singh, 35 All. 481 

Debts — Son’s liability for father s debt — 'Money borrowed to defend a 
suit for defamation not an immoral debt. — Held, that under the 
Hindu Law money borrowed by the father to defend a suit for 
defamation is a debt for which a Hindu son and grandson are 
liable. SuMEB SiKGH v. Liladhab. 33 All. 472 

Gift in favour of *' the THakurji in his Tliakurdwara'’— Ho temple 
built or idol installed— Gift void for uncerta\nty—Held that a 
dedication, not to any particular deity which was subsequently 
to be installed in a temple, but to “the Thakurji in his Thakurd- 
wara ” without mentioning the particular Thakurji to whom 
the property was dedicated, was void for uncertainty. BhupaU 
Nath Smrithitirlha v. Bam Lai Moitra, I. L. E. 37 Cal. 120, 
Mohar Stngh v. Het Singh, I. L. E. 32 All. 337, and Chatar- 
bhuj v. Chatarjit I. L. E. 33 All. 523 distinguished. PhUNDAN 
Lae V. Arya Peithi Ninni Sabha, 33 All. 793 

Endowment— Bight of succession to sehaifship of temple belongirig to 
Ballavacharya Oos.<tains — Evidence of dedication — claim of per- 
sons incompetent to be sebai is (as being Bkats) of Balav 
disallowedas defeating the purpose for which the founder establish- 
ed the worship — Tttle— Proof of indepedent title to succ^ston as se- 
bait. — In a suit for possession and the right of sebaitsbip oi a 
temple belonging to the Ballavacharya Gossains founded 
Mubtuji,bh 0 maternal grandfather of theplaintiffs (appellants) the 
defendant (respondent) contended that the ordinary Hindu aw 
was not applicable as alleged by the plaintiffs, and that daughter s 
sons were excluded by custom from succession. Held that, 
from positive testimony on the point, the performance ot tho 
worship of the idol in accordance with the rites of the sect tor 
whose bene6t it was held, might bo treated as good evidence o 
dedication, and the ordinary rule of Hindu law relating 1=0 
descent of private property was nob applicable. Held also that 
the rule that the heirs of the founder succeed to the sebaitsbip 
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Hindu Law. — {Contd.\ 

laid down in Qossamee Sree Greedharreejee v. Rumanlolljee 
QossarMe» was, as there implied, snbjoot to the oondition that 
the devolution in the ordinary line of descent is not in- 
consistent with or opposed to the purpose the founder 
had in view in establishing the worship. In the present 
case the appellants being Bhats, and nob belonging to the 
Gossain kul were not competent to be se baits of a Baljav 
temple where the rites were performed according to the ritual, 
which, it was clearly established they could nob perform. To 
allow their claim would defeat the purpose for which the wor- 
ship was established. Eeld further that the respondent had 
established an independent title of hia own bo the temple 
as being the nearest male relative of Mubtuji both being 
descendants of two full brothers. The idol in the tem- 
ple was brought from his temple at Nathdwara, and the wor- 
ship founded by Mutbuji was an off-shoot of the worship at 
Nathdwara. The temple was also built on land belonging to 
the Tekaib respondent with the permission of his ancestor who 
held the oflFice of Tokait at the time. He had therefore a clear 
title according to the customs and usages of the Ballav kul to 
the sebaitship of the temple. Mohan Lalji v. GorlHAN 
LADJi Mahabaj. 35 All. 283 

Hindu widow— Legal representative^Reversionary hetrs — Civtl Pro- 
cedure Code (1903). 5 . 2 (11)— Aci {Local) No. II of 1901 {Agra 
Tenancy Act), s. 202.— One S. K. filed a suit for possession of 
certain land and for cancellation of a perpetual lease executed 
by her mother, but died during the pendency of the suit, Eeld 
that the reversionary heir of the last male owner of the pro- 
perty in suit was the proper legal representative of the plaintiff. 
Held, also, that where the defendant simply alleged that he was 
in possession of the land in suit as a tenant but did nob allege 
that he was a tenant of the plaintiff, the Civil Court need not 
require the defendant bo institute a suit in the Revenue Court 
as directed by s. 202 of the Agra Tenancy Act, 1910. RIKHAI 
Bai V. Sheo Pujan Singh, 33 All. 15 

Hindu widow— Money borrowed for legal necesztiy—ConHrucUon of 

yjQll Feast on reixirn from pilgrimage Daughters marriage. 

money borrowed to defray the expenses of the marriage of 

the daughter of a Hindu widow in possession of her husband's 
property is money borrowed for legal necessity, but a feast 
given on return from pilgrimego is nob so connected with the 
nilerimage as to justify its allowance as money expended for 
legal necessity. Expenses incurred in the construction of a 
well may be a legal necessity if it be proved to be for the 
bene^ of the estate. Makhan Bal u. Gayan Sings, 33 All. 

Bindu widow— Payment by wife of husband’s debts during kis lifc- 

“ time— Voluntary payment— Absence of proof of obligaUon to 
‘ y-Burden 0 / proo/.-In this ease, which was an appeal 
# fhA decision of the High Court in the case of Bimmat 
Bahadur v Bhawani Kunwar, I.Ij.R. 30 All. 352. the Judicial 
Comrpibtee merely affirmed that decieion on the ground that 
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bha appellanfi on the onus lay had not proved 

that there was any obligation on the part of the imsband 
or his estate to pay t^he moneys which were paid by 
his wife, and dismissed the appeal. BhawanI KUNWAR v. 
Himmat Bahadur, 33 All. 342 

Hiniw ividoti) — Nature of estate held hy two widows succeeding 
j.ointUf— Power to partition.— Whatever limitations there may 
be upon the power of alienation of one oi two Hindu widows 
succeeding as such to a life interest in their husband's estates, 
so long as the property remains undivided, there is nothing bo 
prevent them effecting a partition of such estate. Musavimat 

Sunder v. AfiiSornTwat Parbati, B.R. 16 I. A. '}* 

51, and Kanni Amnual v. Ammakanna Ammah I.Ii.R. 23 Mad. 
5oi, followed, Bam Piyari v. Mulohand. I.L.B. 7 All. 
distinguished. B?iatoffanc?een Doobey v. Myna Baee, 11 Moo. 
I.A. 487, and Qajapati Nilamani v. Qajapati Badhamamt I.^* 
B. 1 Mad. 290, referred to. Burga Dat v. Gixa, 33 All. 443... 

Hindu — Widow — Co-ioidoio — Partition — Bight to enforce partUion 
when joint enjoyment impossifeZo.^Altbough Hindu widows 
taking a joint interest in the inhecitanoe erf their husband have 
no right to enforce an absolute partition of the joint estate 
fietween them, yet where the widows cannot go on peaeeably m 
the enjoyment of the property, they can by mutual agreement or 
otherwise separately hold the property, although they have no 
right to partition in the proper sen^ of the term, and the share 
of one will go by right of survivorship to the other notwith- 
standing the Beparation. Gajapathi hilamam v^QajapatM 
Boilhamani. I. U B. 1 Mad. 290, Kathaperumal 
T Li B 2 Mad, 194, and Bkagwtindetn Dubey v. M/ynatiaeet 
11 Moo. I. A. 487. referred to. ChhITTAR KUNWAR v. GaUBA 


Kunwab. 34 All. 189 , 

Hindu widow— Suit by remote reversioner to set Mide alienation by 
widow— Immediate reversioner a female having a life eMte 
, -Acceleration of estate. -N died leaving a widow W a 
daughter B. D. and a daughter's son K. S. W. during I’ ^ 
time ot K. D. made a gift of the property to K- S. Held, on 
suit bv other reversioners more remote than K. b ® * 

ration that bha gift was not binding on them, that 
would lie. The question of the aooelerabion of K. b s estate 
would not arise booauso at the date of the gift the donee was 
not the next reversioner. Balgovind v. Bam -Sttmar, 

All 491, Hanuman Pandit v. Jota Kunwar, Weekly 
1908, p. 907, and Abinash Chandra Mazumdar 
Shaha, 1. L. R. 32 Cal. 62 followed. Madafi v.MaUki,l. B. B. 
6 All. 428, and Ishwar Naratn v. Janfci, 1. B. B. A^I. ao . 

dissented from. Bam Anand Keor v. The Court 

B. 8 I. A. 14; I. B. R. 6 Cal. 764. referred to. Baja UBI ti. 

Umed Singh, 34 All. 207 . 

Hindu widow- Beversioners— Decree fairly obtained 

binding on reversioners although the widow dtd not contest tn 
sttit — A decree in a suit against a Hindu widow, respeati^ 
property of her husband, of which she is in possession as suob 
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widow, may be binding on the reversioners notwithstanding 
that the widow did not contest the suit, provided that the plain- 
tiffs’ ease was properly and fairly stated and the widow had 
reasonable opportunities, of which she did not choose to avail 
herself, of defending the suit. GUR Nanak Prasad v. Jai 
Karain IjAL, 34 All. 385 

widow — GofnproTfiise folXow^d hy o.n dWdtd settling disputes as 
to the property of va7'ious members of the family Effect of such 
award on reversionary interests. — Where the widow of one and 
the son ^ the other of two brothers, Hindus separated in estate 
entered into a compromise, which was found to be reasonable in 
its nature, concerning the partition of the property of the two 
brothers, and an award was made on the basis of Btloh com- 
promise, it was held that it was not open to the reversion^ to 
dispute the validity of the compromise and award, especially 
when a considerable time had elapsed and most of the property 
had changed hands meanwhile. Khunni Lai v. Qohind Krishna 
Narain, I. L. B. 33 All. 356, and Mohan Lai v. Chutlan Singh, 
10 A. L. J. 101. followed. Bihari Lad v. Daud Husain, 35 


All. 240 •.*• 

Hindu widow--Powers of alienation possessed by a Hindu widow in 

respect of property of her husband— Transfer of debt secured 
by a mortgage.'-k Hindu widow in possession as such 
of property which had been the property of her husband 
in his life-oime can always alienate her life interest in such 
property and a transfer by her of the corpus of the property with- 
out legal necessity and not for a pious purpose is nob void 
but only voidable at the instance of the reversioners. 
A Hindu window, without legal nvoessity transferred a mortgage 
debt and the security therefor, which bad been the property of 
her late husband, to D, who thereafter sued to recover the debt 
by sale of the mortgaged property. Held that the transferee 
acquired all the rights which the widow had and could exercise 
during her life-time in respect of the mortgage, one of these be- 
ing to recover the debt. Bijog Gopal Mukerji v. Krishna 
Debt , 34 Cal. 329. Durga Kdnwar v. Matu Mad, 35 All. dll 

Hindu widow— Investments by widow from income of husband's 

gs^ate Whether or not such investments ibecome acorettons to the 

husband's estate.— Vibers immovable properby is purchased by 
a Hindu widow in possession as snob of bbe ostabe of her labe 
husband oub of the income of that estate, such property does 
not necessarily become an accretion to the husband s estate. 
The widow has full power to dispose of it during her hfe-timo, 
and it is only when she manifests during her life time a 
oloir intention to treat it as an accretion to her husbands 
estate, or allows it at her death to remain undisposed of. that 
such property will become part of that estate. Wahid ALI u. 

Mitakfhara-Irupartiblc property ^Stcceess.on -ImparUble property 
aoverned by the rale of primogeniture nevertheless joint proparly. 
—Where ancestral property is impartible and is Md by a 
single member of the family all the members of the family 
must be deemed to bo joint in estate and the rule of succession 
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fco the proparty is the satno as that which governs the oasa of 
partible property so that a junior member of the family, who 
gets maintenanoa from the person holding the impartible estate, 
succeeds upon bis death to the estate by right of survivorship. 
Whatever may be the powers of alienation of the holder of an 
impartible estate, the suooession to it is governed not by the rule 
which applies to separate property but by rule of survivorship. 
Therefore the person who succeeds to the estate does not do 
so as the heir or Legal representative of his predecessor and the 
estate cannot be regarded as the assets of the lash previous 
holder. B.arpal Singh v. Bishan Singh 6 A. L. J. 753 followed. 
Baja of Kalahasti v. Achigadu I. L. B.* 30 Mad., 454 and 
Zamindar of Karvetnagar v. Trustee cf Tirumalai I. L. B.. 32 
Mad., 429 dissented from. InDAb Sen SiNGH V. HarpalSingh 
34 All 79 . — 

Inherjtance — Impartible estate governed by the rule of primogenttwe 
— Estate devised to widow of owner — Suit by reversioner Oow*- 
promise of suit hu widow and reversioner — Desoent of estate 
governed by the compromise and not by will. The owner o* 
impartible estate governed by the rule of primogeniture 
leaving a will by which he gave an absolute estate to his widow 
against whom S, the next reversioner, brought a suit on the 
ground that the will was invalid and that he was entitled to 
possession of the estate. In that suit the parties came to a 
compromise, by the terms of which it was agreed that the 
widow should bold for her life the possession of '* gaddinashm, 
paying S a monthly allowance, and that after her death S or 
“ any representative of his who may be living at that time wm 
be the absolute owner of all the movable and immovable pro- 
perties and will occupy the gaddi.” S predeceased the widow 
leaving no male issue and without having made any disposition 
by will otherwise of his interest in the estate. On the death ol 
the widow in possession, the widow of S sued bo recover the 
estate from members of her husband’s family who had posses- 
sion of it. Held, by the Judicial Committee (affirming the 
decision of the High Court) that the rights of the parties 
depended not on the will but on the compromise, the berms ot 
which gave S a vested inbarosb in the estate, which retaine. 
its character of impartibility. and on the death of S. desoendea 
not to his widow (the appellant) bub to the responden^ his 
heir, according to the rule of primogeniture. IjEKHRAJ iAUN- 

WAR t;. HARPAti Singh. 34 All. 65 „ 

Inheritance —Mnakshara— Joint Hindu family —Mothers snare 
on pariition of joint family property between her and her sons 

after father’s deathStriAhskH— Maintenance.— Acoorhing ro 

the Mitakshara there is no substantial difference in 
between a woman’s property acquired by inheritance an b 
acquired by partition. Held, therefore (reversing the decision 
of the courts in India) that the share which the mother m a 
joint Hindu family obtains after the death of the father on 
partition of the joint family property between the mother and 
the sons is not her stridhaii, but is given for her mambenanoe, 
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And on tior doftbti ib dovoWos npon fehQ heirs of her husband nob 
upon her own heirs. Debi Mantjal PrasO/d Singh v. Zlahadeo 
Prasad SiTigh, I. L. B. 32 All. 259. and Ohhiddu v. Naubat, I. 
ti. B. 24 All. 67, overruled. Debi Mangai. Prasad Singh v. 
Mahadeo Prasad Singh, 34 All. 234 
Joint Hindu familySon's liabilities for failures debts -Mortgagee- 
Suit for sale—Aot No. IV of lQS2 {Transfer of Property Act), 
s, 85 — Property sold in exeoution of decree for sale Purchase 
by mortgagee decree-holder. — In exeoufcion of a decree for sale 
upon a mortgage of joint family property executed by the bead 
of a Hindu joint family certain property was brought to sale 
and purchased by the mortgagees. A member of the family 
(great grandson of the original mortgagor) sued the mortgagees 
for redemption upon the ground that the mortgagees at the 
date of the suit bad been aware of bis existence and had not 
impleaded him. Held that the plaintiff’s suit would not he on 
this ground alone and that his position was not affected by the 
fact that the mortgagee had himself purchased the mortgaged 
nroperty. Debi Singh v. Jia Ram, I. D. B. 25 All. 2^, follow- 
ed. Ram Prasad v. Man Mohan, I. L. B. 30 All. 256, dissent- 
ed from, hal Singh v. Pulandar Singh, I. D. B. 28 All. 182, 

referred to. Badwant SiNQH v. Aman SiNGH, 33 All. 7 
Mitalmhara — Joint Hindu family — joint family property sold %n ex~ 
'ecuti on of decree on mortgage executed by managing member 
Suit by other members for redemption — Act No. IV of loo-i 
(Tranfer of Property Act), s. Parties— Representative capa- 

city of managing member. — Although the manager of a joint 
Hindu family is not as a rule entitled to sue or liable to 
be sued on behalf of the family — Padmakar Vmayak Josni 
V. Mahdev Krishna Joshi, 1. L. B. 10 Bom. 21, and 
Kashi Nath Chimnaji v. Chimnaji Sadashiv, I. D. B. oU 
Bom. 477, nevertheless in certain oiroumstanoes the whole 
family may be bound by the result of suits brc-ght by or 
against the manager, notwithstanding that some members 
of the family were nob made parties thereto. Baliowt Singh 

V. Aman Singh, supra p. 7, Debt 

B. 25 All. 214 Sundar Lai v. Chhittar Mai, 3 A. Li. J. b44 , a 
A. D. J. 17. Dhurm Dass Pandey v. Mussumat 
. Dibiah. 3 Moo. I. A. 229. Bari Saran 
Debi, I. L. B. 16 Cal. 40. Barayan Gap 

Ganu I r- Ba 5 Bom. 685, Jogendro Deb Roy Kutv. Funindra 
Deb Boy Kut, 14 Moo. I/- f 477, 

Ram Krishna Narayan, y. Vmayak * 

219. and Saua«. Bal Savant y. Narayan Dhond Savant, 

I. Ij E. 7 Bom. 467, referred to. Jaddoo Kunwab v. ShBo 
Shankar Bam, 33 All. 71 . . , . 

Mitakshara^Partition -Mother’s share on /Xast 

Mother no right to share where merely Ugal severance oj 
bH^In sons without partition by metes and bounds. -Under 

the Mitakshara law upon a partition being “J?® ^ ? are 
the death of their father the mother is entitled to a share 
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equal to that of a son ; but she would obtain euob a share only 
if an aobual partition took plaoe between the sons. A mere 
severanoe of interest where no aotual division of the property 
takes plaoe does not oonfer on the mother a right to a share. 
OaTtesh DuU v. Jewctch, I. Xj. R. 31 Cal. 262, distinguished. 
Beti Kunwab t>. Janki Kijnwab, 33 AIL 118 

Mitahshara — Joint Hindu family — Debt — Legal necessity — Money 
borrowed to comply with a decree for pre-emption *« favour of 
(he father. — A decree for pre-emption, providing that the pre- 
emptor shall acquire the property it he pays the amount men- 
tioned therein, bub otherwise his suit will be dismissed, is a 
debt such as will support a bond given by the father of a joint 
Hindu family ho raise money for its satisfaction. Natho v. 
Kdndan LAii, S3 All. 242 

Joint Hindu family — Alienation of family property— Bight of subse- 
quently horn member of family to object to alienation. — Held 
that a member of a joint Hindu family who was born after the 
alienation of the family property by another member of that 
family cannot question the validity of that alienation. Ohattar- 
pal Singh v. Nathat Weekly Notes, 1906, p. 26, followed. Huro- 
doot Narain Singh v. Beer Harain SingK 11 W. B. 480 and 
Bunwari Lai v. Daya Shunkar, 13 C. W. N. 815. distinguished. 
Chuttan liAlj V. KALIiU, 33 All. 283 

Mitakshara — Joint family property —Mortgage by father Sons not 
made parties to suit for sale on mortgage — -Sale under decree 
Suit by sons to redeem their interest. — Where ancestral property 
belonging to a joint Hindu family has been sold in execution of 
a decree for sale on a mortgage executed by the father, the sons 
cannot maintain a suit for redemption of their interests in the 
property sold upon the ground solely that they had not been 
made parties to the suit of the mortgagee, nor is their position 
affected by the fact that the auction purchaser is the mortgagee. 
Debt Singh v. Jia Bam, I. L, R. 25 All. 214 ; Lai Singh v. 
Pulandar Singhs I. L. R. 28 AIL 182. and Balwant Stngh v. 
Aman Singh, 1. L. R. 33 AIL 7 followed. Bam Prasad v. Man 
Mohan, I. L. R. 30 All. 256, dissented from. Bam Nath Bat v. 
Lachman Bat, Weekly Notes. 1399. p. 27, referred to. Kehri 
Singh v. Ohunni Bai,, 33 AIL 436 . ••• 

Mitakshara — Joint Hindu family — Alienation by one member without 
the consent of a oo-parcener — Legal necessity — Bight 
qutnily horn co-parcener to impugn the transaction.— 
an alienation of ancestral property is invalid as having been 
made without legal necessity by one member of the oo-paroe- 
nary without the consent of the rest, it is open to co-parceners 
to object to such alienation notwithstanding that they 
born subsequently thereto. Kali Shanker v. Nawab Singh, 1. 
Ij. R. 31 AIL 507, referred to. Chuttan Lai v. Kallu, L ^ 

33 AIL 233. distinguished, TuLSHI BAM v. BabU. 33 AIL 654. 

Joint family property — Separate property — Burden of proof —Nucleua 
— Presumption . — -It is necessary to establish the existence^ 
a nucleus of joint family property before the property in the 
posssossion of any one member can be presumed to be joint 
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family properby. There is no presumption that a Hindu family 
has any joint property. T^aruoh Ohtmder Totadur v. Joodheshteet 
Chunder Koondoo, 19 W. B. C. R. 178, dissented from. Moolji 
Lila V. Gokuldas Vulla, I. Ei. B. 8 Bom. 164. Toolseydas Ludha 
V. Premji 'Tricumdasi I. B. R. 13 Bom. 61, Dwarka Prasad v. 
Jamma Das, 13 Bom. B. R. 133. followea. Lai Bahadur v, 
Kanhaiya Lai, I. R. R. 29 All. 244. referred to. Ram Kishan 
Dabs v. Tdnda Mau, 33 All. 677 

Joint family property — Mortgage by father alone -Subsequent sale by 
father to a third party — Suit by mortgagees for sale — Com* 
petence of purchaser to rely on invalidity of mortgage. The 
head of a joint Hindu family mortgaged in 1886 property 
belonging to the joint family, but neither for legal neoessity nor 
to pay an antecedent debt. In 1808 the mortgagor sold the same 
property to a third person. The purchaser remained in posses- 
sion for more than twelve years, when the mortgagees instUut- 
ed a suit for sale on their mortgage. Held by Richards, C. J. 
and Bankrjt. J. that in view of the fact that the purchaser 
had acquired a title to the property by adverse possession as 
against all the members of the family, it was open to him, not 
withstanding that his title was originally acquired from the mort- 
gagor alone, to set up as a defence the invalidity the mortgage. 
Per OhAMIEB, J., according to the ruling of the majority »f 
Full Bench in Chandradeo v. MataiPrasad, Lit. B.. 31 All. 176, 
the mortgage made by the father alone was void, and, this be- 
ing so, it was open to the purchaser, who was m possession of 

the property to rely upon its invalidity, whatever the weak- 
ness o£ his own title might he. " Chan^adeo y. Mata 
T T. "R All 176 Balaohind Das v. Naratn Lai, <!• •*-*• •t'** 

\t Mi, S;,“’55?" Va 

209. Kali Shankar v. Hawab Stngh, I. li. R. 

Bhagirathi Misr y. Sheobhik, I. K B- au 783^ 

Mu^mmad Muzamil-ullah «. Mitbu liAB, 33 A11J83 

Mitakahara -Joint Hindu family -father ®o”*"***^f 

of Session-Loan taken for his of 

sSslo'. * 1 r. Sfa.; “S. -> •,«>;? 

fuch as W(^ia support a mortgage of the family property exe- 
outea by the ^father ana one of sons ^for 

Chandrad^ Lrw I-alf A.^. W. P. 327. ana Duleep 

4 N W. R C. Kep. 83. refer- 

rea to. Beni Bam «. borrowed by father at a 

Unakshara— Joint Hindu fami of proof .—V7 hen 

high rate of interes father of a joint Hindu family on the 

money is bonowea by the father^o ^a 

the ’lena™ peeking to enforce hie claim to prove not 
t'i^«.t\h6re was neoessity for borrowing the money, but 
afso that there was neoessity for borrowing it at an «otbitant 

* rata of interest. Chandradeo v. Mata Prasad, I. L. B., 31 
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All., 176, Surro l^aih Bai Chaudhri v. Bandhir Singht I.L.R., 
18 Cal, 311, and Kameswar Pershad v. Bun Bahadur Singhs 
I.Ii.R., 6 Cal., 843, referred to, Nand Bam v. Bhupal Singh, 
34 All. 126 

Mitahshara— Joint Hindu family — Debt incurred hy managing mem^ 
her of family — Presumption as to family necessity or benefit— 
Burden of proof — There is no presumption that a debt contract- 
ed by the manager of a Hindu firm or family is contracted for 
the benefit of the firm or family, and the plaintiff who seeks to 
bind the other members of the joint family will have to prove 
that it was a debt contracted for their benefit or with their 
consent, or that there was an urgent family necessity therefor. 
Soiru Padmanabh Bangappa v. Narayanrao bin VithalraOi 
I. L. R., 18 Bom., 620. Sunkur Pershad v. Qoury Pershad, 
I.Ij.B. 5 Cal., 321. Nagendra Chandra Dey v. Amar Chandra 
Eundu, 7 0. W, N.. 725, and Krishna Bamaya Noifc v. Vasudeo 
Venkatesh Pai, I. L. R., 21 Bom., 808, referred to. Sheo Per- 
shad SifiQh v. Saheb Lalt I. D. 20 Calaj 453i disbinguishea* 
Ganpat Rai V. MtJNNi IjAIj, 34 All. 135 

Joint Hindu family— Mortgage— PurchaM of mortgaged property by 
managing members — Suit for sale against managing members 
only — Civil Procedure Code (1908), order XXXIV, rule 1.— 
Where in a suit for sale on a mortgage the dependants mort- 
gogors were the managing members of a joint Hindu family, 
who in that capacity had purchased the mortgaged property, it 
was held that the family was sufficiently represented by the 
managing members and that the suit would nob fail by reason 
of the non-joinder of the other members of the family. EoBi 
Lal V. Munman Kunwau, 34 All. 549 

Joint Hindu family-Mortgage-Mortgage for the benefit of jotntf^tly 
Suit for sale by managing member alone — Paties — Civtl Proce- 
dure Code {190S), order XXXIV, rule I— V^here in a suit for 

sale on a mortgage executed in favour of the manager of a joint 
Hindu family the plaintiff was the then managing member of 
the family, it was held that he was entitled in that capacity to 
maintain the suit and that it would not fail by reason of the 
non-joinder of the plaintiff who was joint with him. Hort Lai 
V. Munman Kuntvar (l) referred to. Madan liAL v. KlSHA« 
S^^UH, 34 All. 572 

Joint family — Allegation of separation in suit by some mem- 
hers for separate share — Expression of intention to hold share 
separately not proved — Bight to mesne profits on separation 
Exclusion from joint family, allegation of— H on-receipt ^ share 
of profits of joint property — Voluntary residence not joirit 

family — Refusal of allowance as being inadequate. The appel- 
lant, a member of a joint undivided Hindu family, brought a suit 
in 1905 against the respondents, the other members of the 
family, alleging a separation by him in 1901, when be had ex- 
pressed his intention to hold his share separately, and claim- 
ing possession of his share, with mesne profits. Held that what 
may amount to a separation, or what conduct on the i»Tt of 
some of the members may lead to separation of a joint undivided 
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Hindu family, and oonverb a jointi feenanoy into a tenancy in 
common, must depend on the facts of each case. A dednite and 
unambiguous indication by one member of intention to separate 
himself and to enjoy bis share in severalty may amount to aepa- 
ration* bub to have that effect the intention must be 
uneouivooal and clearly expressed. Separation from oom- 
mensabby does not as a necessary 

a division. Bewun Pershad v. Badha Becfcv U84®) ^ 

Moo I A 137. A separation in mess and worship may be 

due to various causes, and yet the family may oontinue joint m 

estate In this appeal it was held (affirming the decision of the 

court of the Judicial Commissioner) that on the evidenee in, and 

under the eiroumstanoes of, the ease and the oonduot of the 

natty alleging division of the family there bad been no separa- 

Son in 1901, and the appellant V7as consequently not entitled 

. nrofits on that ground. He also claimed mesne 

nro^^on tL iound of exclusion from the joint family, as he, 

had not since 1901 received any share of the profits of the joint 

nronerty Beld that although he had not ‘J*® 

propetny. estate, the evidence was clear that the appol- 

fa'^was ofiLla a„\uowanoe from the profits of the joint pro- 

f-cT «»Viirh be refused to accept as being inadequate, and that 

^TouTd'not amounTio exoluLn. SUBA. Nabaik u. iQBAh 

Held, that the j family, and can receive pay- 

execute decrees on be bebalf of the family, wbiob will 

menb and give good ^ c P ^ ^ Munman Kunwar, I. 

31 All. 156. distinguished. Achhaibab si won 

Sahu. 35 All. 380 Liability of sons in respect 

Uita'kshara— Joint ^ J , father — Exemption of son’s inter- 

of a mortgage JV f X sons— What plaintiffs are 

ests—Subseqnent ^ decree was passed on appeal 

entitled to ^ o* joint family property against the 

for sale on a morbg g t ^896 the sons, who were not 
father of the obtained a decree exemp- 

naade faJly property. In 1897, the 

ting their realized less than half the 

share of the decree In 1910 the mortgagees brought 

amount of the d • ^be balance of the morb- 

a suit against the -o , amount realized by sale 

gage debt after giving ^892. Beld. the suit was nob 

in execution of nonld only recover the unsabis- 

bairea, bnt of 1892 together with future interest 

fied portion of the dec ^ 

as allowed by that gi,i„g credit for the amour t 

ordinary “°^‘f?!Vecree of 189^7 nor could they claim interest 

arthe contractual rate on the unpaid amount of the decree. 
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Laohman Das v. Dalu, Weekly Nobes, 1900. p. 135, followed. 
Dharam Singh v. Angan Lai, 1. Ij. R. (31 All. 301* and Ram 
Singh V. Sobha Ram, I. L. R 39 All. 544, referred to. 
Jageshab Rai'-m. Anrut Rai, 35 All. 302 

Joint Hindu family— Mortgage— Suit for cancellation of mortgage 
executed by managing member — Compromise — LiabtUty- of 
sons. One K, as head of a joint Hindu family, executed in 1906 
a usufructuary mortgage of the family property, in which the 
widow of his deceased brother joined as a oo-morbgagor. In 
1907 the mortgagors sued for oanoellatiou of this deed, bub 
entered into a compromise with the mortgagee, upon which a 
decree was passed maintaining the mortgage, but in a modified 
form. The mortgagee thereafter instituted a suit for enforce- 
ment ef the mortgage as settled by the compromise decree. HeU 
that, in view of the fact that the courts below found that tho 
compromise was genuine and for the benefit of the family, it 
^as not open to the defendants to raise the question of the 
genuineness of the original mortgage, and that, whether or nob 
the original mortgage was a genuine bransaobion. the compromise 
decree gave rise to a debt which was binding on the descendants 
of the original mortgagor K. MadanLal v. Kishan Stngh, L U. 

R. 34 All. 572. referred to. Ram Kuber Pandb v. Ram Dasi 


35 All. 428 ^ j 1. 

Joint Hindu Jamily— Mortgage by two brothers of undivided shares, 
each assenting to the other’s mortgage— Partition— Entire mort- 

aaaid property falling to the share of one brother— Eff^t oj 
partition on rights of mortgagee.— Tyjo brothers constituting a 
joint Hindu family jointly mortgaged in 1879 a ten biswa 
share in village Chauwar. In 1881, in substitution for this 
mortgage, each brother mortgaged to the same mortgagee a tive 
biswa undivided share in Chauwar. and each brother also signed 
the mortgage executed by the other. In 1888 the 
uerty was partitioned and the whole ten biswas of Chauwar 
fell to the share of one brother. Held on suit by the son of the 
mortgagee for sale that the plaintiff was entitled to bring to sale 
a five biswa share in Chauwar under the mortgage exeoubea by 
the brother who bad lost possession of the village and not merely 
bo have recourse against such portion of the family property as 
he had taken in exchange therefor. Byjnath Lall v. Bamooaflew 
Chowdry 1 I. A. 106. distinguished. Sondar LAti v. BWJ LAL. 

Joint Hindu family-MorUiage— Guardian ad 

gage executed by father prior to birth of son— Father appoint^ 

son's guardian aa litem— tihat. 

born son cannot on a suit on mortgage, made by his father sej 

up the defence of the immoral nature of the debt ° 

which the mortgage was executed, it cannot be said that the 
appointment of the father as guardian ad htem m such suiB 
would be necessarily prejudicial to the interests of the son. 
Narain Das u.Har Daval, 35 All. 571 
Joint Hindu family— Power of father to bind ^ 

Father no power to revive a time-barred debt. — ‘Heia tnav bu® 
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father and manager of a joint Hindu family cannot legally reyive 
a time-barred debt and bind the family property to secure its 
repayment. 0}iandra Deo Singh v. Mafa Prasad 31 All. 176i 
and Indar Singh v. Sarjtt Singh 8 A. L. J. 1009, followed. 
Damp Singh v. Kundan Lal, 35 All. 207 

Marriage — Marriage of a Hindu girl without force or fraud but 
without consent of legal guardians— Maxim factum valet. 
—The marriage of a Hindu girl of some 16 years of age was 
effected by the maternal grandfather and the maternal uncle of 
the girl. There was no evidence of force or fraud; but the mam- 
age was against the wishes of the paternal relatives of the girl, 
who desired to make a profit by marrying her to a nob but one 
eyed man called Tulsbi. Beld that the ease was one to which 

the doctrine of faefam valtt 

aee was declared to be valid. Ghazt v. Sukru 19 All. 515. 
Venkataeharyuln v. Bonaochorvulu U Mad, 316. 

Dasi V Kali Kanta Daa 28 Cal. 37. Mnlekand y. Bhudh^ 

Bom. 812 ^nd KTnshalcliond LalcHa,^ I 

famny go^ver^^^^^ bTaU 

Badha Eishen Man v. Bachchaman L UR. ^ ^ P (-1 t> 51 

sL Vayal Te^aree v. Judao Nalfc 9 W E O R. 61 

Badri Bai v. Bhagwat Nara,n 1 7 Cal. 

and Shibbosoondery Dabiay. Bassoomut ^ ' 


certain, 'joint Hindu family came 

to the following ®7“'',h„es giv^ below we have been 

terms, and of our^espeotive shares. As regards 

in ooLent ent^ared into an agreement 

It we have with onr inoiiu ^ share m the pro- 

according to the a particular person as given 

perty which is in tje P° property of that vary person 

below shall be ooPf of us"^ brings any suit in 

who is in possesion the _ y ,s 

the Civil or be considered to be false in every 

less or he is a l°s®r. 't s j ee erson shall be compe- 

court. By y'fk"® *®"tn any court in respect of any 

tent to bring any nhher than the property detailed 

portion of ‘he Prope^ ^Jher^^than ^ P 

below . Then *°how P^ which those villages were there- 
to the family, and th^ property had been 

after to be held. ggoo^dance with the arrangement con- 

entered in the . g jha agreement had been acted 

tained in the by ‘be Judicial Committee 

&"ng°the decision of the High Court) that on the evidence 
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and oironmstanoes of feho case, the agreement was one which 
operated as a partition of shares, and the family thenceforth 
ceased to be joint in accordance with the principle laid down in 
Appomer v. Batna Suhba Aiyarit 11 Hoo. I. A. 75, 

V. Bam Narain Safctt. 30 Cal. 738, L.R. 

Parhati v. Naunihal Singht 31 AH. 412; L.R. 36 I, A. 7L There 
was no re union. That was a question of fact, and there was 
no evidence to show that any of the members of the family re- 
united, or even contemplated re-union. RaghubIB SINGH v. 

Moti Kunwar. 35 All. 41 

Partition^Bequisites for partition — Partition created by eo-cali^ 
loill in life-time of father dividing family property among nis 
sons and taking no share himself — Double share to eldest 

Unequal partition under alleged custom^Provision for forfetture 
on mismanagement or bad behaviour —Conduct of parties after 
execution of document of partition.— By a document oal*j®d a 

"wiH" dated the 26bh of November. 1895. the father and head 
of a Hindu joint family governed by the Mitakshara law 
recorded a division of the ancestral family property 
his three sons (giving himself no share but a o 

share to his eldest son). The document recited that, my 
three sons are at present fully qualified to conduct the business. 

Therefore in order to avoid a dispute after my death I 
present, while in a sound state of body and mind and ot my 
own free will and accord, divided the property among my sons, 
heirs, as follows.’’ Then followed the details of the 
There was provision that. “ If I at any time come back from 

pilgrimages and find mismanagement or oharaober of any one 

bad then I shall have power to cancel this will 

enforced from the date of its execution and the 

concluded as follows—" All the three sons were f 

possession of the estate in the beginning of the year 1303 ^asn 

(September 1885) " I have no other heir baying a 

those mentioned in this will. I have therefore 

will in order that it may serve as evidence. 

various shares were subsequently made into the names of b^ 

to whom they were separately allotted, and the evidence showed 

that the division had been assented to. acquiesced 

upon by the sons up to 1905. In a suit brought m September 

1905. four years after the father’s death, by the two 7°“ ^ 

sons for partition of the property, which they 

and undivided, and of which they claimed to be 

one-third shares, held (reversing ® 

Court) that the dooument of the 26tb of November. 1885. was 

not a will but was intended to operate from its date and was m 

fact a family arrangement contemporaneously made a 

upon by all parties, the effect of which was. ® 

stances of the case, to create a partition rirtnnment 

property. There was nothing in the fact that the 

was called a will which invalidated the partition. ^“7° ^ 
undoubtedly made in fact, and which was acted u^n tor ten 
years without! any dispute or misundersfcandiDg as to 0 P 
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tive righfes of the parties under it. Eeld also, that the provi- 
sion in the will giving the father power to cancel it in certain 
events, evidenced a contractual condition f which the sons 
accepted in order to obtain the partition, which gave them 
immediate possession of the property, and viewed thus the con - 
traotual acceptance of a power of forfeiture in case of bad 
behaviour would not be sufficient to prevent the partition 
operating in praesenti. Brhbaj Singh v. Shboban Singh, 35 

All 337 *’* 

Joint Hindu family— Prtiumptions as to propsrty in^ the possession 
of members of a joint /omtZv.— Property in the possession ot a 
ioint Hindu family should be presumed to be joint family pro- 
perty until the contrary is shown, even though it may have 
been acquired in the name of a particular member of the 
family ^ The fact that property stands in the individual name 
of on Jor other member or a joint Hindu family does “ot of 

itself give rise to the presumption that it is the separate pro- 

perty of that member, Qnrurrmrths Bedds y. 

Mad. 88 , Shin Qolam Stng v. Baran Ssng. 1 B D. B. 164. and 
TarueJe Chunder Totadar v. Joodheshteer Ghunder Kundoo, 19 
W B O B 178. referred to. Bam Kishan Das v. Tanda Jlfof. 
M Ali. 677,'disoussed. Kdhdan Lal v. Shankar liAL, 35 

,'nidnw— Suit for declaration that mortgage by widoio did 
not affect plaintiffs reversiona/ry rights —Plainttffs not nearest 
noi ptu. •J nlftinbiffs sued as nexti reversioners for a 

deolaration that a mortgage^ ^ 

evL^tho nearos^t^of the plaintiffs could only succeed to the 
even *^0 “O * female died in his life-time; it was 

that the plaintiffs ought not to have a decree. Meghu 

BAT V. bam «o 6or fo Her 

MUakshara —Held, that unchastity does not preclude a 

son s est son's property. Musam- 

Hindu mother from sue B ^ ^ ^ All. 46. Dal Singh y. 

mat • *I Xj R* 32 All. 155. and Vedammal v. 

Jtfwsa-wmaf ■ • * gi-Mad. 100, followed. Baldeo 

Singh of the grand father— Grand 

Mtfafcshara— Succession — According fio the Mitakshara law 

5on of the the grandfather succeed in 

the three imme ® ^(j.^^^^ndfatber and his descendants, and the 
preference to tb g ^ father is a preferential heir as against 

greatgrandson of the grand^i^ following cases 

the . - tibe judgments delivered i—Kahan Bai v. 

were referred to - -o 04 All 12^, ButchepuUy Dutt Ihi. v. 
Bam Chandart . • ’« Moo I A. 1^3, KaiHt6ai Qaneshv. 

Eajunderjlarain naet^^^^ U R. 552. Bachava v. 

S%tabaiBaghttna Bom. 716, Kureem C^tarwi Gurain v. 

-Ralingapat I. * ^ w 158, Chinnasami Pillai v. Kunju 
Oodung Garays • ■ Shyah Bam Singh v. Bhyah 

Pillai, I. B. R. ■ 

1637 


Page 


1265 


lil3 


1247 


470 


A V— 193 


QBKABAIi IMDXX 


Hindu Law— (OoncZt?.) 


Paqb 


Ugur SingK 13 I- 3V3 and Swrava Bhukta v. Efafes^imi- 

narasamma, I. L. B. 5 Mad. ‘291. Buddha Singh v. LAUTU 
Singh. 3A All. 663 

Will —Construotion •‘Bequest in favour of two married daughters — 
Joint tenancy or tenancy in common.- A Hindu died, leaving a 
will whereby he bequeathed the whole of his property to his 
two married daughters without spaoifioation of shares. Held, 
that the estate taken by the legatees was a tenanoy in oommon 
and not a joint tenancy. Jogeswar Narain Deo v. Bam- 
chundra Dut, Tj. R. 23 I. P.. 37. followed. GOPI v. Musammat 
Jaldhara. 33 All. 41 

See Aot No. TX of 1875. as. 2. 3. 33 All. 525 

See Aot Nq. I of 1877. s. 42. 33 All. 430 

See Act No. XV of 1877, Sch. IX. Art. 141. 33 All. 312 

See Act No. IV of 1882. s. 6. 33 All. 4L4 

See Construction of document, 33 All, 665 

Will — Gotiatriiction of toUl — l^eyHcst to testators daHgJtteT’iti'law 
after death of toife — Whether it conferred an absolute or only a 
life estate in the property, — The will of a Hindu testator after 
reciting that he had no male heir, and had already provided 
for his widowed daughter, stated: — I have resolved that 
after my death my wife, legatee No. 1, shall remain in 
possession and enjoyment of all my property with all powers 
or authority like myself; and that after the death of my 
wife my daughter-in-law. widow of Raghuraj Singh, legatee 
No. 2, shall remain in possession and enjoyment of all the 
properties aforesaid like myself and legatee No. i ^ * 

I therefore excute a will in favour of iny daughter-in-law, so 
that on the demise of myself and my wife the estate and 
name of my ancestors may continue as before, and she in place 
of Ragur&j Singh shall perform my funeral ceremonies and 
those of my wife according to the shashtras and the custom o 
the family, and then she shall have power to nominate any one 
whom she may think fib as 'heir' so that the name of the 
family may continue as formerly and now with honour.** Beld 
(affirming the decision of the Court of bbe Judicial Com- 
missioner) that, on the true construction of the will, the word 
"heir” meant heir to the testator, and the daughter-in-law took 
(as did the wife) not an absolute interest, bub only a life estate 
in the testator’s property, which was therefore on her death 
nob liable to attachment and sale under decrees against her re- 
presentative. Brij Bad V. Sueaj Bikram Singh. 34 All. 
405 

Seo Act No. XL.V os' i860, s. 498, 34 All. 589 
See Act No. I op 1^72, s 69, 34 All, 615 
Seo Estopped, 34 All. 398 
Hundi. 

See Act No. XXVI op 1881. s 98. 33 All. 4 

Idol. 

See Hindo IjAW, 33 All. 253 

Immoveable Property. 

35 All. 156 
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Impartible Property. 
Injunction. 


35 All. 391 


33 All. 79 

34 All. 436 
•35 All. 426 




Insolvency. , , 

Seo Act III op 1907* S. 46 (4), 33 All. 738 

Ss. 16. & 31. 34 All. 106 
S. 16. 34 All. 121 
Ss, 16 & 34. 34 All. 628 
Ss. 24 & 26, 34 All. 442 
Ss. 22, 46 & 52, 35 All. 410 
Oh. XX, O. P. Code. (1882). 35 All. 402 

^ * Partition — Abadi not formally divided but separate portions thereof 

taken possession of by the various owners — Agreensent amongst 
oioner ^Rights of owners as to portions in possession of - 

A village was divided into three mabals, with the exooption of 
bhe abadi, as to which it was found that it had not been divid- 
ed between the mahals by demarcation on the village map, or 
on the spot, but the owners of the mabals had been in separate 
possession of portions of it. Held that bhe only possible 
inference from this finding was that the parties had agreed 
among themselves as to their possession of the ahadt, and 
that so long as the agreement continued, each party was 
entitled to use the portion in his possession in any way 
he pleased so long as such user or possession did -not mter-- 
fore with the user or possession of the owners of the other 
mahals Kumudini Mazumdar v. Bas^k Lai Mazumdor, 11 O. 
W N. 517. followed. Jagannath Pba3Ad v. Badri, Prasad, 

34’Ali. 113 

in BrU,$h India-Appealfromoonviotion-Trans- 
pending appeal of place where ogenoe was oommetted to a 
if,,/, atate — An ofienoe was committed within British India. 
c“tUi° oonviotea thereof and “PPealed against 

their conviction to the appropriate Court in British India. Pen- 
ding the hearing of their appeal, however, the place where 
.i!r offence bad been committed was constituted part of an 
• '^Aoondent Native State. Beld that this subsequent transfer 
'f.«rr?torv did not derpive the court in which the appeal had 
been filed of its jurisdiction to hear it. Empbror v . Mahabir, 

c ^i^i^and Revenue Courts. 33 All. 1 

See Civil aodne ^ ^4 

No' vil of 1870.’ Ss.' 5 and 7. 33 All. 20 

IZ tol & no! hi of 1901. s. 233 W, 33 All. 169 

See Appeal. All- 6»4 ^ ^ 

iZ Sproo^« Code (1882) s. 43. 33 All. 244 
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Jurisdiction. — {C^ntd.) 

See Critninal Prooedure Code, Ss. 188, 227, 33 All, 511 
See Criminal Prooedure Code, S. 476, 33 All, 396 
See ]]jxeoutiiOD of decree, 33 All. 306 
See Mortgage. 33 All. 97 

(Civil and Revenue Courts'). See Act (Local) No. II of 1901i s. 66, 
33 All 523 

See Act (Local) No. II of 1901, Ss. 95 and 167, 33 All. 796 
See Act (Local) No. Ill of 1901, S. 223(k). 33 All. 440 
Civil and Revenue Courts — Act (Local) No, 11 of 1901 t(Ai)ra Ten- 
ancy Act), Ss. 4, 95, 167, 197 — Act (Local) No. HI of 1901 (Uni- 
ted Provinces Land Revenue Ao{), Ss. 56, 233 (♦) —Suit for 
declaration regarding various alleged customary rights of zamin- 
dari mostly of the nature of cesses. — A suit was filed by certain 
tenants of a village against the zamindars praying for a deola* 
ration that no custom existed in their village which entitled 
the zamindars to take certain fruits and wood, or to the use of 
a plough or to a number of other dues, inoluding sugarcane 
juice from some of the tenants poppy seed from the Keries, 
and various other matters of the same description, Held that 
the suit was properly filed in a Civil Court and was not ex* 
eluded from the jurisdiction of suoh court by anything contain- 
ed in either the Agra Tenancy Act, 1901, or the United Pro- 
vinces Land Revenue Act, 19D1. Sheoambab AHIB v . Thb 
CoiiIjEGtoB of Azamgabh, 34 All. 368 
Offence committed in British India — Accused committed to Sessions 
— Transfer of territory to native state — Accused discharged for 
want of jurisdiction — Revision. — ^Certain persons were charged 
with committing an offence at a place in British India and were 
committed to the Sessions Court of Mirzapur, the case being 
subsequently transferred to the Sessions Court of Benares. 
Before trial, however, the place where the offence had been com- 
mitted became part of the newly constituted state of Benares. 
Reid that the Sessions Court, whether of Mirzapur or Benares, 
was not deprived of jurisdiction to dispose of the case which 
had been committed to it for trial, inasmuch as at the time of 
the transfer to the state of Benares of the place where the alleg- 
ed offence had been committed the accused were in British India 
in custody in- point of law, if not in fact, of a court of competent 
jurisdiction. Emperor v. Mahabir, I.L.R. 33 All. 578, followed. 
Damodhar Gordhan v. Deoram Kanji, I. L, R. 1 Bom. 367, dis- 
tinguised. Emperok v. Ram Narbsh Singh, 34 All. 118 
See Act No. I of 1813. S. 44. 34 AH. 143 

See Act No. HI of 1S67, S. 5, 34 All. 597 ••• 

See Act No. IX. of 1887, S. 25. 34 All. 348 

See Act No. Xll of 1887, Ss. 8. 20, 34 All. 382 

See Act No. XII of 1887, Ss. 8 and 21, 34 All. 205 

See Act No. Vll of 1889, Sa. 19, 26, 34 All. 148 

See Act No. IX of 1908, Sob. I, art, 152, 34 All. 482 

See Civil Procedure Code (1882), Ss. 278. 279, 280. 281, 34 All. 365. 

See Civil Procedure Code (1908), S. 20 (c), 34 All. 49 

See Criminal Prooedure Code, S. 117, 34 All. 461 ••• 

See Criminal Prooedure Code, S. 179, 34 All. 487 
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Jarisdiction. — [Oonold,) 

See Oriminal Procedure Code, S. 195 (7) (a), (5) and (o), 34 All. 197. 
See Oriminal Procedure Code, Ss. 195, 476, 34 All. 602 
See Oriminal Procedure Code, S. 407, 34 All. 244 
Practioe — EvtdeTiee tn criminal case recorded by Assistant Sessions 
Judge^Judyement pronounced by Sessions Judge without rehear* 
ing the evidence . — Where a Sessions Judge decided a ease upon 
evidence taken, not before him, but before an Assistant Sessions 
Judge, it was held that the Sessions Judge*s judgment was ultra 
vires and a fresh trial ordered. EaiPiiBOB v. Badri Prasad, 
35 All. 63 

See Act No. X of 1897, S. 3 (25), 35 All. 156 ... 

See Civil Procedure Code (1908), s. 92, 35 All. 459 
See Criminal Procedure Code, s, 125, 35 All. 103 ... 

See Criminal Procedure Code, s. 179, 39 All. 29 
Sse Oriminal Procedure Code, ss. 517 and 620, 35 All. 374 
(Civil and Revenue Courts), Sse Act (Local) No. II of 1901, s. 95, 

All* *** 

(Civil and Revenue Courts), See Act (Local) No. IX of 1901, s. 199, 

35 All. 621 

See Civil and Revenue Courts, 35 All. 464 
See Execution of decree, 36 All. 119 

^^^^See Criminal Procedure Code, S3. 462 (3), 537, 33 All 385 

S^Givil Procedure Code (1908), s. 11, explanation VI, 33 All 493... 
See Act (Local) No. It of 1901, Ss. 102 and 198, 33 All 61 
See Act (Local) No. II of 1901, s. 177, 33 All. 260 

''Jttslice, Equity and Good Conscience." 

See Will, 35 All. 211 

Ao"*No. XliV OF 1860, s. 366, 34 All. 340 

Lfambardar and Co-sharer. , r i ^ j *1. 

Pomrs of lambardar-Lea,e of hmUr-beartng common land for the 

nurpose of cutting the Umber and making charcoal. —Held that 
a lambardar has ordinarily no authority to grant leases of tim- 

ber- bearing common land of the village to lessees for the pur- 
pose of having the timber cut and converted into charcoal. 
Tagawnath Prasad v. Rustam Adi, 33 All. 17 
See Aci tLoCA ^) No. II of 1901. s. 194 34. All. 98 

rent collustvely given to tenant by oneco- 
o^ner— Bights of the other i to aue tenant and rematntng ao- 

Znt — W and others were co-owners of a shop which 
to U The other oo-owners, suspecting, W’s good faith, 
31va notice to U forbidding him to pay rent to W. They then 
oommenoed proceedings lor partition of the shop. Subsequently 
W executed in favour of U a receipt for arrears of rent and for 
Jf.iTkher sum alleged to represent rent paid in advance. Seld 
fu above oiroumstanoas the oo-owners other than W 

^^^Ventibled to sue the tenant and W for their proportionate 
T ra of the rent, their allegation being that the receipt referred 
to above was fictitious and collusive. Durga Oharan Surma v. 
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Land-Holder and Tenant. — (Pontd.). 

Jampa Dassee, 12 B. B. B. 289, referred bo. ZlA-UD-DiN v. 
Muhammad Umab, 33 All. 308 

Occupaiicif tenant— Vsufructuar If mortgage Belinquishment of 
tenancy during the term of the mortgage —Held that an ocou- 
panoy tenant who has made a usuiruotuary mortgage of his 
holding and pub the mortgagee in possession oannob during the 
subsistence of suob mortgage relinquish his holding to the pre- 
judice of the mortgagee’s rights, Bannu Ba% v. Bafi'Ud‘a%n, 
1. L. B. 27 All. 32 followed. Chhote Bad v. Sheopad Singh, 

33 All. 335 

Presumption as to land — holder s rights in the abadi of an agriculture 
al village— House-site occupied btj a person not an agriculturist 
nor one of the customary village servants or arttzans— Adverse 
po 56 'cssion.-Iii a village which was ®sn°altural 

village, bub in which on the contrary some two-thirds of the in- 
habitants were non-agriculturists, certain persons, 
son, wore in possession of a house-site m the abadt. I aey 
earned on the occupation of inn-keepers and sellers of tobacco, 
and there was no evidence of the origin of their 
that they ever paid rent to the zamindar or aoknowledgea nis 

title m any way. The site was sold by the son, 
after such sale the house or shop thereon having fallen down, 
the zamindar sued to eject the purohosers. Held that in the 
ciroumstauoQS of the case the defendants and their 
in interest, were properly held to have acquired a title to the 
site by adverse possession. Chajju btnghv. Kanhia Weekly 
Notes 1881. p. 114 and hhaddar v. Khair-ud-din 
B.B. 29 All. 133. referred to. Incha Bam v. Bandb Ali BHAN, 

^L^ob^fBooal) No. II of 1901 ss 102 and 198, 33 All. 61 ^ 

Bights of tenants with regard to Qroves - Custom 

CoLruotion of document-^MaUkr-Tho J 

village contained the following provision as t® grove lanh 
“Persons who have planted a grove and who are in . 

of a grove have the rights of an owner {tkhttyar 
any trees fall down, they can plant fresh trees ^J^hout the per 

miLon of the zamindar. * * T v '''"n have ^ 

denuded of all trees, the planter of the grove will ^ 

right to cultivate the land.” Held that these 
a right of transfer in the possessor of grove land. MuH 
YAaiN V. lUAHi BAKHbH, 34 All. 145 r- 

Fixed rate tenant— Liabilities of (Indian 

and several and not joint merely Act No. -lA 0 / vmlrlArfl of 
Contract JoO. ... i-i. -UcU that 

a fixed-rate tenant y of payment of rent is joint and 

LHoiot only. Tno iMluro. theretore. ot the P 

for rent) against several lixed rate tenants “ 

the reooro the representatives ol a deooased defen defend- 

to the continuance of the euib against the remaining defend 

ants. Jai Govind Laha v. Monmotha Nath 

38 Cal. 580, followed. Muhammad Askar V. Badha Bain 
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Land'Holdei* and Tenant. — {Conoid.). 

L. -R. 22 All. 307. rafarred lio. Abdol Aziz v. Basdbo Singh, 
I. L. R. 34 All. 604 

Sea Aot No. lit op 1907, s. 16. 34 All. 121 •- 

Agreement to deliver ngrhu’t'iral produee over and abooe cish rent 
—Cese— Agreement opposed to pubhs polio,/.— CeTtaia tenants 
heiaing under a re^istarel qabuliab a?r 3al tharain to deliver to 
their landlord, over and above the suon spaoifiad as a money 
rent, certain aRrioultural produce, and further to s„pply the 
landlord with a cart and bullooks when neopsary and in 

default the landlord miaht claim the cash value of the said 
dues along with rent. Beld, on suit bydihe landlord to recover 
the cash equivalent of such dues for several years, that the 
covenant in question was for various reasons unenforceable. 

Abdnl Bai v. Ba'Jina, 1 A. Tj. .1. 537. Sadanand v. Alt 

T/..*, T T. "R 3^ \n 193 ^h(*oamhar Ahtr v. The Collector 

TAel'r^al I. "li. B. 34 All. 358. referred to. SiS Bam p. 

Hous^in^todf— Vefl sunk bv tenant inside hh house— Mandators/ 
injunction— discretion of court . — In this case the High Court 
refused to grant a mandatory iniunotion at the suit of the za- 
mindar for the removal of a well recently constructed ins.de 
their bouse by tenants of a house in a town : the ^sit.on of the 
tenants being that they and their predecessors in title had paid 
no rent for generations, and were only liable to eieotment m the 
event of the site occupied by them bema buildings. 

Bhagwan Das v. Mghammad Yahia, 35 All. ... 

. °a ■ » ™.p~» ol lb. l..a b.e by .b.m. b.a 

S. by lb, i. Ib'b 

Is K l”nV.9«: S » ..1 3,. 3b .lu, « ::: 

Ss. 79 and 95. 35 All. 299 

’'^“”s1,e act (Docab) No. II op 1901. s. 4. cb. X, 35 All. 900 
" Act No. XDV of I860, s. 379. 34 All. 89 



See Dambardar and oo-sharer. 33 All. 17 

Legal Neceseity. 

See Hindu Daw. 34. All- 126. 135. 

Letters Patent. dissenlienr. judgment in an appeal stsidcr s. 10 

.<?. 10— ,TraVib.«l-nrz— Cwiiom or contract— Partition 
^Pre.-empti^ framed— Construction ofdocu- 

^ J ^deh.-’—Beld. that an appeal will lie under 
"f ^ T etters Patent from the judgment of a .Tudge who 
has diffmed from his colleague in an appeal under the same 
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Letters Patent. — (ConsI^.). 

section. The wajib-nl-arz of an unaividod village gave 
of pre-emption, first, to a near oo-sfearer (hiatadar ftorib) mq 
then to a oo-sbarer in the village {hissadar deh\ SnbseqnenWy 
the village was aivided by perfect partition into 
No new wajib-ul-arz was prepared. In a suit for pre- 
emption by the oo-sharers in one of the mahals 
upon a sale of property sitnated in another 
stranger ; -Held, that the right might be enforoed 
ing the partition. The meaning of the words deh and mafiM 
disonssed by Karatnat Husain. J. Daloanjan Stngh . 

Singh. T. L. R. 22 All. 1 and Dori v. Jiwan ^ - « 

All. 265, referred to. Jiwan Bam v. Tondi Singh, 34 All. 

Limitation. « 7 

Execution of joint decree -D eeree set aside as against one o/wvww 
joint judgmenUdehtors against whom **'*“'* ^ 

Deeree passed subsequentlv against the exempted v „ 

Procedure Cod s. 108 -Order on « 

whether res iudioata.— A deeree for sale on a jgnn 

sed against several defendants jointly on ‘ha 25 th August 1900 

and made absolute on the 21st December. 1901 As 
defendant, however, the decree was ex-r>arle. but it wa 
aside as against her on appeal on the 11th Marc , • 

sequently, a decree was passed on the inents . 

tendant on the 15th August. 1902, and her as 

ed by the High Court on the 16th November. 1904. 

againsb her that dporeo was made absolute on the _ *„*. «ii iiHe 
her, 1905. An application for execution was made “^a’nst a th 

defendants on the 21st December. 1905. iKShXvem- 

the 25bh August. 1900. the 15th August. 1902 , 

her, 1904, the 21st December, 1901, and the 97th No 
1905. The defendants filed an objeotion to the “PP’'°**' . j,, 

the 7th February 1906, alleging that n,ber 

the decrees of the 15bh August, 1902, “ud the 2 .ggo and 
1905 and that as ho the decrees of the 25th ^rm- 

the 21st December, 1901, they the 

ina the decision of the High Court) that "b® /®°'^®®® °Vio 
25th August 1900. aud the 16bh November. 1904 ^®'’® ^.jhe 
granting the plaintiff the relief to which he ,®“*'’'', .-j {q. 
lather deeree supplemented and completed the for . 
the first time justified the plaintiff m “PP’Y^^f. (XV of 

execution of the decree. Time under ^e Dimi nr rather 

1877) began to run from the date of the latter ^®°’^®’ ° .ggs, 
from the data it was made absolute the 27^ Nov _ . % 
and consequently the application was not harm . 

that the plaintiff was not estopped *>^®, J^® his 

by the order of the 27th November, 

former applioabion for exeoutiion . -inna alonu » 

which was based on the decree of I5bh August. of 

whereas the present application was ba^ed °° a tbe 

the two orders absolute of the Sl^t December. ' • 

27t»b November. 1905, whioh were m eOect o°® Jbe 

latter date. The applications therefore were different ana 
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former 3id nob operabe as a res judicata. AsHFAq HubaIK 
Gaubi Sahai, 33 All. 264 

See Aob No. I of 1877 s. 42. 33 All. 430 
See Aob No. XV of 1877. s. 3, sob. II, arts. 13 and 14. 33 All 
See Aob No. XV ofil877, soh. II, arb. 104. 33 All. 568 
See Aob No. XV of 1877, soh. 11. arb. 141, 33 All, 312 
See Aob No. XV of 1877. soh. II. arb. l80. 33 All. 154 
See Aob No. IV of 18B2, s. 6, 33 All. 414 
See Aob No. IV of 1882, se. 82 and 100, 33 All. 708 
See Aob No. VI of 1882. s. 169. 33 All. 641 
See Aob No. IX of 1890, s. 77. 33 All. 544 
See Aob No. Ill of 1907. s. 46 (4), 33 All. 738 
See Aob No. IX of 1908, s. 3, 33 All. 6l6 
See Adverso possession, 33 All. 224, 229, 463 
See Civil Procedure Code (1882), s. 43, 

See Civil Prooednro Code (1882), S3. 230, 235, 33 All. 617 
See Civil Procedure Code (1908), s. 60, 33 All. 629 
See Hindu law, 33 All. 356 
See Suib againsb an idol, 33 All. 735 
See Aob No. I of 1877. S. 30, 34 All. 43 
See Aob No XV of 1877. S. 19. 34 All 371 
See Aot No. XV of 1877, soh. II, orbs 110 116 34 AU 464 
See Aob No. XV of 1877, soh. II arb. 178, 34 All 496 
See Aob No. Ill ot.l9J7, S. 46 (4) 34 All 496 
See Aob No. IX of 1908, S. 12. 94 Ml *1 
See Aob No. IX of 1908. S. 19. 34 Ml 109 
See Aob No. IX of 1908, S. 29. 34 All 412 
See Aob No. IX of 1908. S. 31. 34 All 375 
See Aob No. IX of 1908, Soh. I. arbs. 116. 

Se. A^b* Na IX of 1908. Sc^ I. Arb. 152 34 Ml 482 

See Aob. Bengal o/au 397 

Civil Procedure Code (1882), S. 230, 

lee Civil Prreaure Cofle (1908). S. 48. 34 All. 20 
See Conbraob, 34 All. 429 

aZ Muhammadtn^"^^^^ 

r No kVyl877.^.^9?na^Soh.^^. Arb. 148. 35 All. 227 
iob No VI of 1882: s. 169. 35 AH. 177 
c No XV of 1883. s. 10. 35 All. 308 

Aob No m of 1907. s. 22. 46 ana 52. 36 All. 410 

AoS No IX of 1908. s. 19, 35 All. 437 

„ . : M W of 1908 s 20. 35 All. 378 

See Aob No. IX 35 i67 

l b No IX of 1908. Soh. I. Arb. 75, 35 All. 455 

No' IX of 1908. Soh. I. Arbs. 91 ana 120. 35 All. 149 

No IX of 1908, Sob. I. Art. 128. 35 All. 389 

0“ ^ b No IX of 1908. Soh. I. Arb. 132. 36 All. 185 

See Aob No. IX of 1 . ^ 35 

See Aob No. IX ot lyuo. 

See Civil Procedure Coda (1882). ss. dio. do au. 
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Pam 


See Civil Procedure Code (1908). Or. XX.I, rr. 84i 89, 92, S5 All 66. 

See Exeoubion ol decree, 35 All. 178 

See Act) (Local) No. Ill of 1901. s. 121, 36 All. 541 

Mahabat. 

See Mdhammadan LAW, 33 All. 421 

Maha>Brahman. 

Agreevient as to distribution of offerings--Construciton agree- 
ment The members of a family of Maha Brahmans 

entered into an agreement amongst themselves whereby 
certain members of the family were to take the offerings 
made on certain days of the month, and the other 
of the family the offerings made on the other days. Hwa by 
Banerji and Lyle. JJ. (BiCHARPa. C. J., dissenting) that such 
an agreement as above described would not prevent a person 
who wished to do so from making a special individual g^ift to a 
member of one branch of the family, even on a day 
appropriated by the agreement to the other branob, and that a 
claim for such gift by a member of the other branch was not 
maintainable. Per BiCHaRDS, C. J. If the offering was o£ a 
nature which was included in agreement between the 
the wishes of the donor could not regulate the rights of the 
parties, but the recipient of such an offering on a day which did 
nob belong to his branob of the family was bound to ac- 
count for it to the branch bo which the day belonged. 

Pershad v. Budree. 6 N. W.P.H.C. Bop. 189. and Ooch* v Wat. 
20 All. 231 , referred bo. b:oNA Dbi v. Fakir Chand, 35 All. 41A. 


See Act (Locatj) No. II of 1901. S. 11 et seQt 35 All. 474 


• •a 


It /T * * a. 

Act No. IX of 1875. Ss. 2, 3. 33 All. 525 
Age of , — See Act No. IX of 1875, S 3, 35 All. 150 

** Mandadari Tenure.*’ . ,, 

Nature of such tenure— Land held under tt not transferase 

Oaoupanci, holding .—Held , bhab land held under -wha* ‘S 

known, in Gorakhpur chiefly, as *mandadart tenure is nothing 

more than an occupancy holding and is not therefore 
ferable- Such land cannot therefore be sold m ® 

decree upon a mortgage thereof, KedaR NatH KaSONDHAN 

V. Naipaij Singh, 34 All. 155 

^'^^SuhZnmad an Laio— Conversion of wife to Christianity —Dwol^ 

tion of marriage.— Suit for restitution of conjugal rtghU. 
Under the Muhammadan law a wife’s conversion from 
to Christianity effects a complete dissolution of 
her Muhammadan husband. The fact of such a oonv 
therefore a bar to a cuib by the husband (or restibu^n of oon- 
iugal rights. Zuburdust Khan v. His wife, ^ N.-W. ^ U. • 

Rep 370. and Imam Din v. Hasan Bibi, Pun]. Eeo. 1906. 309 
followed. Amin Bkq v. Saman, 33 All. 90 
See Act No. XtiV of 1860, s. 498, 34 All. 589 
See Act No. IV of 1869. s. 57. 34 All. 203 
.See Hindu Law., 35 All. 265 
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Master and Servant. 

See Aob. No. I of 1878. Ss. fl. 9. 34 All. 319 

Clerk engaged on a monihly salary — Relinquishment of employment 
without consent of master — Cleric not entitled to salary for fero- 
keji portion of month in which he left his service, — Held that an 
office clerk engaged on a monthly salary is nob enbibled bo any 
salary for bhe broken portion of a month in the course of Mvhioh 
he leaves his service without bhe consent of his employer. 
Ridgeway v. Bungerford Jdarket Company % 3 A. & E. 171, Dhu- 
mee Behara v. Sevenoahst 13 Cal. 80, And Ramji Manor v, Littlet 
10 Bom. H. C. R. 57. referred to. Balli Brothers v. Am- 
BIKA Prasad, 35 All. 133 


*”cBpaoity of— to ba a transferee, See Act No. IX of 1872, Ss. 10 and 
11, 33 All. 657 , , . ^ j I,. 

Mortgage executed by minor— Money borrowd to f 

father— Contract executed by mrnor— Effect of this appeal, 
whioh was one from the decision of Court in Mofioraj 

Singh v. Balwant Singh, I. L. E. 28 All. 508. their Lordships 

of the Judicial Committee on the evidence upheld that decision 
on the question whether the defendant Mahara^ was a minor 
at the time he signed the mortgage and said:— Havi^ found 
as a fact that Maharaj Singh was a minor at that time it is 
not necessary for their Lordships to consider any other issues. 
This suit has been brought on the mortgage deed of the 28th 
of October. 1892, by the assignee of that mortgage, and as their 

Lordships have held that the mortgage was not made by Sheo- 

as the manager of the family or in any respect as 
raj Singh a . gj® and as Maharaj Singh was then a 

mfnor tL Imtgage did as against him and his interest in the 
minor, one m ^ “ 3 , voiaablo. it was void and of no effect and 

rLa^ld as I mortgage deed to which he was not even 

h s'* " ll*® 'stao®- BACWANT SlKOH o. 

B. CI^ANOY. I. u E. 34 AU. 296 ... 

See to set ustde compromise of and 

Representation of in n - parties— Civil Procedure 

- 443 46^^ to 

Cotifl (1963), s.. Uoto guardian whose interest 

fraud and misrepM^^ decree Procedure Code 

No I of 1877 {Specthc Relief Act), s.i^2-~Ques- 
i oAse the AppeWAuts sued fora declaration 

tton of taw. i-u nflrfcain ore-empbion suits and decrees based 

thataoompro^se o^certainjr_^ 

thereon, ® having been obtained by the fraud 

were nob binding respondent (who was then their 

and “ and manager of their property) and in prooeed- 

de /aflfo guarffift ^^ere practically unrepresented ; and they 

ings in ^mighb be restored bo bhe position held by 

prayed that toey -wbioh the compromise and 

them prior w aoDeaied that, although, the appellants 

decrees were made, ab yv 
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were described in the proceedings as ** under bhe guardian- 
ship " oE one H. P.t he had never been proporiy appointed 
their guardian ad litem by the Court as required by s. 443 
of bhe Civil Procedure Code, 1882 ; that no bona fide appli- 
oabion had ever been made under s. 456 to have a guardian ad 
litem appointed by the Court; and that bhe leave of the Court 
bad not been obtained to enter into the compromise on the 
appellant’s behalf as was necessary under s. 462. Held that 
the appellants were entitled to the'deolaretion they sought, H. P. 
had. their Lordships found, been introduced into the suits of 
1899 by the respondent as the guardian or next friend of the 
appellants bo advance the interests of bhe respondent and to 
defeat the interests of bhe appellants, which conflicted 
with those of the respondent : he bad throughout acted 
under the directions and on behalf of bhe respondent and 
in his interest and contrary to the interest of the appel- 
lants, and the respondent had taken advantage of his position 
to the detriment of the appellants. There was therefore no 
one to protect them, and they where unrepresented in the 
proceedings, which were therefore not binding on them, 
Manohar Lai v, Jadunaih Singh 28 All. 585; Li. R. 33 I. 
A. 128, followed. S. 42 of the Speoefio Relief Act (I of 1877) 
which had been applied to the case by the majority of the Court 
of the Judicial Commissioners was held not to be applicable. 
Semble the question whether on certain stated facts the relief 
which the appellants prayed for should be granted or refused, 
was a question of law within the meaning of s. 98 of the Civil 
Procedure Code (Act V of 1908); and where, on a difference of 
opinion on that question between two Judges of the Courbi the 
case was referred under that section to a third Judge, that was 
the only question be had jurisdiction to consider and decide. 
Partab Singh v. Bhabdti Singh, 35 All. 487 

See Act No. IK of 1872. S. 11. 35 All. 370 

See Act (Local) No. Ill of 1901, Ss 111, 112 and 233 (k). 35 All. 
126 

Mischief. 

See Act No. VllI OF 1873. Ss. 7 and 70. 34 All. 210 

Misjoinder of Causes of Action. 

See Act. (LiOCal) No. II OF, 1901, s. 34, 35 All. 512 

Mitaksbara. 

See Hindu Law, 33 All. 436 

34 All. 4 

Money had and received. 

Money deposited " tn usum jus habefitis ” improperly withdrawn by 
a person not entitled to it . — Where money is deposited in Court 
in usum jus haberUis, and it is withorawn by a person who is 
declared nob to have any right thereto, the money so obtained 
iua.y properly be held to be received for the use of the person 
entitled to it. I/itt v. Martindaie, 18 C. R., 314, referred to. 
Mahdi Husain v. Sukh Chand, 33 All. 460 
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Mortgage. 

Construction of document — Liability for deficiency in interest tohether 
personal merely or a charge on the mortgaged property , — A 
mortgage deed provided bhab the mortgagee should bake posses- 
sion of bbe mortgaged property and oub of the rents and profits 
pay the dovernmenb revenue and appropriate Bs. 132 per 
annum on aooounb of interest at the rate of 11 annas per cent, 
permensem. It further provided that should the amount of profits 
oaloulated on the basis of the patwari's aooounts, be found 
insufficient to cover the whole amount payable for inberesti the 
deficiency would be made good by the mortgagor together with 
interest at the rate of Bs. 2 per cent, per mensem. Held that 
deficiency in the stipulated interest was realizable as well from 
the mortgaged property as from the mortgagor personally. 
Muham 7 nad Husain v. Sheodarshan Dast 4 A. L. J. 176, referr- 
ed to. ChintaMAN V. Dulari* 33 All. 107 ... 

Mortagage of sir land— Purchase of proprietary rights by mortgage— 
Suit for redemptT^or^ — Amount payable by mortgagor . — After a 
usufructuary mortgage of certain air lands the mortgagee at an 
auction sale in execution of a simple money decree purchased 
the proprietary rights in the mortgaged property, the mortgagor 

becoming an ex-proprietary tenant. On a suit for redemption 

being brought, held that the mortgagee having himself broken 
up the integrity of his security, could not bo permitted to oast 
bh^e whole burden of the dent upon the ex-proprietary rights. 
Bisheshar Vial v. Ram Sarup. I. L- B 22 All, 282. referred to. 
ChXJNNI LaL V. SlKlSHAN SlNGH, 33 All. 434 
Prior and subsequent mortgagees— Decree obtained on a prior mort’ 
gage satisfied by execution of a fresh mortgage in favour of decree- 

holder— Priority over an 

< 5 alA unon a mortgage of 1896 was obtained m 1901. In 1903 

the decree-holder accepted in satisfaction of the decree a sale 

deed of a certain portion of the mortgaged property, bub this 

ad!u=bment was never certified to the court. Subsequently the 

decree was pub into execution and a sale was ordered, but before 

fb was carried out the parties came to terms, and the judgment- 
lu u« /..ftch morteace to secure the decretal amount. 

in Apr.l 1904. another 

moUgale bad been orieouted by the iudgment-dobtor. Btld that 
inorugago 1904, being in satisfaction of the earlier 

the mortgage of May April 1904. Kan- 

7 A. L. J- 984. and Shyam Lai y, 
Sr I R- 28 All. 778. followed. RAHiti-DN-Nl.84 

t). BadBi ^morf^gees — Sale o} mortgaged proverty tn 

Prior and . mortgagee's decree^Suhsequent mortgagee no 

execution paid by subsequent mortgagee seeking 

party ^ fusequent mortgagee is nob entitled bo redeem the 

to redeem. A . j paying the price for which the mort- 
pnor mortgag y P V purchased at an auction sale held 

gaged decree obtained by a prior mortgagee without 

««»». “* 
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sequent mortgagee must, if he wishes to redeem, pay to the prior 
mortgagee the full amount due on the prior mortgage. Dtp 
Narain Singh v. Uira Singh, I. L. B. 19 All. 

PHULMANI CbAUDHRAIN V. NAGE3HAR PBASAD, 33 AU. 370... 
Private sale of mortgaged property — Consideration left with puroM- 
ser for discharge of two mortgages—Ftrat mortgage alone dis- 
charged.— Suit for sale by second mortgagee— Purchaser not 
entitled to hold up first mortgage as a* sfoieIcZ.— Where a pur- 
obaaer of mortgaged property undertook to* discharge: out ol the 
purohas© money two subsisting mortgages, and in fact disoharg- 
ed only the earlier one; Held that it was not competent to him 
to hold up this mortgage as a shield against the suit of the 
puisne mortgagee for sale. Gopal Das v. Puran Mal$ 1. W* 
10 Cal. 1035, referred to Muhammad SadiK v. GhaUS MUH- 

AMUAD, 33 All. 101 '*■ 

Redemption-^ Bight to redeem one of two properties separately mort- 
gaged. — Two persons mortgaged certain property m lof9. in 
1883 one of the mortgagors executed a mortgage comprising m 

part property subject to the mortgage of 1879 and in part other 
property in favour of the same mortgagee. This latter mortgage 
contained a stipulation that the mortgagor would redeem it 
before redeeming the mortgage o£ 1879, Certain property com- 
prised in the first mortgage, but not in the second, was sola, 
and the purchasers sued for redemption of that 

Held that in the circumstances they were nob precluded by Che 
covenant in the second mortgage from redeeming the hrsD. 
Gakga Bai V. KtRTARATH BaI, 33 AU. 393 -7. 

Redemption -Bengal Regulation Ho. XV of 1793, s. 10- 

Zamng of-Jurisd,ction-Act No. XII of 1887 {Bengf. N.-W. 

P. and Assam Civil Courts Act) s. 19 —Competence of 
pass a decree for an amount exceeding the pecuniary limits oj its 
jurisdiction.— Held that the word “ redeemed " as i^sed m s u 
of Begulation XV of 1793. was not used in the sense that the 
mortgage had been redeemed m the full sense of that 
that is. satisfied and possession given to the 
long, therefore, as the property remains m the hands o b 
mortgagee, the mortgagor can bring a suit for redemption even 
“ the moUgage bad been satisfied over 12 years before 
Held, also, that where a suit as filed is within the ^ 

jurisdiotion of a court, the jurisdiction of the court is not oust 
by the subsequent discovery that a sum is in 
plaintiS exoeeding the pecuniary 

Madho Das v. Bamjs Patak, 1. L. E 16 AH- 286 . followed. 

Oolap Singh v. Indra Coomar Hazra, 13 C. ... 

ed from. SODABSAN DAS SHASTBI v. EaM PBASAD. d3 Ai ■ 

97 'oci 

See Act No. IV. of 1882. s. 82. 33 All. 387. 708. 

See Aot (.Local) No. H of 1901. s. 20 (2). 33 AU. 136 

Se« Aot (Local) No. II of 1901. s. 21. 33 All. 779 

Sec Aot (Local) No. I of 1903. s, 13, 33 All. 138 • • 

See Adverse possession, 33 All. 463 

See Construction of document, 33 All. 122 
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See Hindu law, 33 All. 71, 436, 783 ' 48, 293, 524 

See Tjandlord and lenant, 33 All. 335 , _ ' 225 

See Muhammadan Law, 33 All. 421 , 283 

By oondibtonal sale. See Consbraobion oi dooumeab, 33 All. 337, ' 

585. 227, 393 

Ccmiruotion of document — **Muakhiza " — Act No. IV of 1882( Trans- 
fer of Property Act), Ss. 58, 109. — A deed the basis of a suit 
for sale as on a mortgage opened with a recital that the exeout- 
ant had borrowed a sum of money, followed by a promise to pay 
the amount with interest at 2 per oent per month within a oer< 
tain time and then provided ; " muakhiza asl o sud ta yom-ul- 

wasul upar (description of the share) haqiyat min muqir 

qaim rahega lihaza batarik tamassuk muJiakhiza-i- 

jadad ka likhaya. ” Held that this deed oould not be construed 
as a mortgage. The word muakhiza did not necessarily imply 
a power of a sale, and there was nobbing else in the deed from 
which an intention to give a power of a sale oould be inferred. 

Dalip Singh v. Bahadub Ram, 34 All. 446 ... 862 

See Pbb-bmpxION, 34 All. 416 

Decree on mortgage — Decree set aside as against one mortgagor — 

Second suit to reeover proportionate share of the debt maintain- 
able. — A mortgagor died leaving him surviving a brother, two 
daughters and an illegitimate son. The four sons of the brother 
took an assignment of the mortgage from the mortgagee and 
subsequently brought a suit for sale of the mortgaged property 
against the children of the mortgagor, and inasmuch as they 
were themselves owners of part of the mortgaged property, 
framed their suit as one for the recovery of spooifio shares of 
morteaee money from the portions of the property in the 
possession of each of the defendants. They obtained in this suit 
an ex-parte decree, which, however, was set aside as against one 
of the daughters upon the ground that she was a minor and nob 
nrnnerlv represented therein. Held that the plaintififs were not 
meoluded from maintaining a fresh suit against this defendant 
fnr fcha raoovety of a share in the mortgage debt proportionate 
tn her share in the property. Rashid-UN-Nissa v. Muhammat> 

Estoppel- Power of representaUves of r^rtgagor to queeUon vahdity 

A possession ^Possession adverse to mortgagor 

tTnTZriii aZZ to mortgagee.^mU that although tha 
not a mortgagor cannot as such question the 

Siby of the mortgage.' it may bo open to them as mutawallU 
I ilL hhat the property was waqf and that the mortgage of 
t vo a ^uar\li v. Ficfa AH, I L. B 6 All. 24 distin- 

aliO. that a simple mortgage being not merely 
forVdebt but a transfer of an interest in the pro- 
a -3 a trespasser who ousts the mortgagor and 

nroperty adversely to him may by prescription be- 
holds the P P jjjg limited estate which the mortgagor had 

°®^vf««rnnartv but such adverse possession cannot extinguish 
in the prop Agency Company v. Short, L R. 13 

A J'w* ^ 
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India V. S.Tis}iviamoni Qupta, I. Ij. R. 29 Cal. 618, and Ismdar 
Khan t. Ahmad Hu$ain, 1. L. B. 30 All. 119, referred to. 
Kamaswami Chetty v. Ponna Padayachit 21 M. L. J. 397» 
and Pratap Bahadur Singh v. Maheshioar Bakhsh SingK 
12 O. G. 4:6, not approved. Aimadar Mandal v. Mahhan Lai 
Dayy l. li. B. 33 Cal. 1915, and Parthasarathi Naihan v. 
Lakshmana Naihan^ 21 M. Ij. J. 467. approved and followed. 
Karan Singh v. Bakar Ali Khan, I. L, B. 5 All. 1, discussed. 

Nandan Singh v. Jumman, 34 All. 640 ,t 'V 

No?i-pa?/mewt o/ greater pari o/ mortgage money — J^rtgagee allowed 
to redeem before expiry *of term of mortgage^Oext&m propQ«y 
was mortgaged by way of conditional sale for Bb. 599-10-0 for 
ten years. Of the mortgage money Bs. 50-15.0 only were paid, 
and the balance was left with the mortgagees for payment to 
prior incumbrancers. The mortgagees did not pay off ^e prior 
moumbrancers. and. the mortgagor having meanwhile sold the 

mortgaged property, his assignees sued for redemption of the 

mortgage before the expiry of ten years. Held that on equitable 
grounds, the defendants not having performed what was a most 
essential part of the contract, the plaintiffs ought to be allowed 
to redeem before the expiration of the o* years. 

Chhotku Bai u. Baldeo ShukuEj, 34 All. 659 ... 

PtioT and subsequent incumbrancers— Third mortgagee off 

first mortgage and claiming priortly as against second ^rtgaQf 
—Presumption as to intention of third mortgagee.— a 
mortgagee pays off prior inoumbanoes on the mortgagea pro- 
perty it is to be presumed that he does so with the mtentio 
of keeping these inoumbranoes alive and using them as a shield 
should occasion arise ; and he can so use them as much when 
be is a plaintiff suing for sale as when he is “ “P 

intermediate or subsquent mortgagee s suit. If 
made in the form of leaving part of the 

gagee to bo paid to the prior mortgagees, the subsequent mort- 

lagoe does not thereby become the agent of the ““’^’’^agor *or 

thf purpose of paying off the prior ^‘’*^035 

Oopaldas V. Puranmal Premsukhdas I. L. B. 10 Cal. 1035, 

Dinobundhu Shaw Chowdhry v. Jogmaya Vast, I. L. 

154, and Jagatdhar Narain Prasad v. A ^M. Brown. I. L. B. 3a 
Cal. 1133, followed. Tufail Fatma v. Bitola.J. L. E. 2d All. 
400 and Baij Noth v. Jffuritdhor, Weekly Notes, 1. 07. p. 8 . 
dissented from. GUR NarAIN v. Shadi LAI-. 34 AH. 102 

Prior and subsequent mortgages -Suit by fir. t ‘end 

mortgagee against purchase under decree in 

held bound to redeem first morfoag.c.-The plaintiff br°«ght h^s 
suit lor sale of certain property in sabislaotion of a , 

the year 1877, which was a renewal of a mortgage of 1»70^ 
The defendants were purchasers at a sale in 
decree on a mortgage which boro a later date 
plaintiff's first mortgage, but was a renewal of a ^ 

gage of 1869. To the suife in which bhis decree been P^®® 
tha plaintiff had not been made a party. The defendants had 
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been m possession of bbe properby so parobased by bhem for 
some bwenby years. Held, fchab bbe plainbiS bad no abso- 
lubd rigbb bo bring bbe properby bo sale in sabisfaobion of 
his mortgage snbjeob bo bbe mortgage of 1869i and bbab in 
in the oiroumsbanoes he ongbb bo redeem that mortgage 
before bringing the properby bo sale. Mata Din Kaaodhan 

V. Kazim Husaiyit I. L. R. 13 All. 432, Bam Shankar Lai v. 
Oanesh Prasad^ I. L. R, 29 All. 385, Har Prasad v. Bhagwan 
Dast I. L. R. 4 All. 196, Kanti Bamv, Kutub-ud-din Mahomad 
I. Ij. R, 22 Cal. 33, Baldeo Prasad v. Uman Shankar^ I. Ij. R. 
32 All. 1, Mati‘Ullah Khan v. Banwari Lai, I. Ij. R. 32 All. 
138, Kanhai Lai y. Hulas Singh. 9 A. L. J. 29, Cangayam 
Venkataramana Iyer v. Henry James Oolley Qompertz, I. L. R. 
31 Mad. 425, and Har Pershad Lai v. Dalmardan Singh, I. Ii. 
R. 32 Cal. 891, referred bo. Dehendra Narain Boy v. Bam- 
taran Sanerjee, I. Ij. R. 30 Calo. 599, discussed and doubted. 
Manobab Ijal V. Ram Babu, 34 All. 323 

Prior and subsequent motrtgagees — Belease of part of mortgaged pro- 
perty for less than its value — Suit for recovery of entire balance 
of mortgage debt from the residue of mortgaged property. — Held 
bbab a 6rsb mortgagee oannob be allowed bo release part of the 
mortgaged property for leas bhan its due proportion of the mort- 
gaged imoney and then claim a decree against the mortgagor 
and a puisne mortgagee for bbe recovery of the whole of the 
balance of the mortgage money out of the remainder of the 
properby. Uif Yusuf AH Haji v. Panohanan Chaiterjee, 15 O. 

W. N. 800, Hari Kissen Bhagai v. Veloit Husain, I. Ii. R. 33 
Cal. 755, and Ponnusami Mudaliar v. Srinivasa Naiokan, I. 
L. R. 31 Mad. 333, referred to. Jugal Kishobb Sahu v. 

Kbdar NiTH, 34 All. 606 • , . ^ , 

BedemptionSubsequent agreement quahjytng right to redeem--’ 
Loss of deed— Onus of proving terms of mortgc^e—’Aet No. J of 
1862 iOudh Estates Act), s. e^Limitation^Compromtse bar- 
rina fight to redemption— Yhoxo is nothing in law bo prevent the 
parties to a mortgage from coming to a subsequent arrangement 
qnalifing (.he right to redeem.-In this o^e the mortgage wh.oh 
it was sought to redeem was dated in 1846, an8 ;n 1870, tha 
mortgagors bad. in consideration of certain additional benefit 
reserved to them under a compromise, agreed to subject their 
right of redemption to certain conditions. The deed having been 
lost, the onus was on the plaintiffs to prove the terms of the 

«;n fts to sfaow that the suit was nob barred by s. 6 of 

the O^dh Estates Act (I ^1869) 

V Narendar Bahadoor Singh, Tj. R. 3 I. A. B5J, whioh 

onus he was found unable to disobarge.-H.^ (affirming the 

A e- n rtf (iha Judicial Commissioner of Oudb) that the plain- 

no^fn anrease entitled to redeem as long as there 
b ffs w , defendants of the covenants contained 

™ E= "iptoi. Dm GO..I. 34 All. 
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session—Separation of memhe/r of joint Hindu family and pur- 
chase of property with self- acquired means-— Possession adverse 
to mortgagors. — These were oross appeals from the decision of 
the High Court in Muzafar Ali Khan v. Parhaii, I. L. R. 29 
All. 640. The plaintiffs relied on a usufructuary mortgage of 
1846 and sued for redemption of the property in suit, two 
shares in a village called Lohari. The case of the defendants 
was that they were in possession nob under the mortgage but 
under sales of the 27th May. 1853. and the 20th of March 
1854, respectively, by which the equity of redemption m the 
shares mortgaged in 1846 had passed to those through whom 
they claimed title, and they pleaded adverse possession. Both 
the lower courts had upheld the later sale and dismissed 
the suit as to that share in liohari. As to the earlier sale 
the courts below had differed, the first court upholding 
it. and the High Court deciding in favour of the Pl^m- 
tiffs. On appeals by both parties, it was immaterial, m the 
view taken by their Lordships of the Judicial Committee 
of that sale (27th May. 1853) by what title Asbraf un- 
nisca, one of the widows of the mortgagor, obtained the share 
she took, and whether or not she had a daughter who survived 
him. Her share was certainly transferred by the °° 
Baldeo Sahai, who, though he was the grandson of one of the 
mortgagees and the son of the other, with both of whom he had 
lived as a member of a joint Hindu family, had, according to 
reliable evidence, separated from them and at the time of the 
sale was earring on. with a nucleus of property derived from bis 
grandmother, a money-lending business from the m 

which he was enabled to purchase, with self acquired funds, the 
share in Lohari from Asbraf-un-nissa. who purported to aell lO 
to him as a person who was not a mortgagee under the mortgage 
of 1846; and he was therefore nob precluded from setbii^ up a 
bible by adverse possession, which it was conclusive m the evi- 
dence he had held tor more than 50 years. Their Lordship 
therefore, while affirming the decision of the courts below as to 
the later sale, reversed the decision of the High ® 

to the earlier sale, and upheld that transaction also. BARBATi 

V. MtrzAFPAR Ali Khan. 34 All. 289 

See Act No. Ill of 1877. s. 50. 34 All. 631 

See Act No. IX of 1872. s, 39. 34 All. 273 

See Act No. IV of 1882, s. 90, 34 All. 63 

See Act No. IV of 1882, s. 101, 34 All. 268 

S«! Act No. IX of 1908. s. 31. 37 All. 375 

Sea Aob No. XVI of 1908. s. 17 (Si) (xO. 34 All. 528 
See Bengal Regulation No. XV of 1793, 34 All. 261 
See Civil Procedure Code (1882). s. 4. 34 All. 223 
See Civil Proaedure Code (190S), s. 60 
See Civil Procedure Code, (1908), s. 11, 34 All. 599 
See Hindu Law, 34 All. 549, 572 
See Minor. 34 All. 296 
See Pre-emption, 34 All. 416 
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Initrest — Oomtruetion of dooument — Mortgage hy conditional sale 
with no provision for post f\iem interest — Post diem interest not 
allowed. — A mortgage executed in 1869 provided for the pay- 
meat of the sum Bs. 300 with interest at Bs. 1-8 per mensem 
in one lump sum upon a certain speoided date four years from 
the date of the mortgage. It further provided that, if the 
money vvas not paid upon that date, the property mortgaged 
should become the absolute I property of the mortgagee. There 
was no stipulation of any kind as to 'the payment of interest 
after the date fixed. Held that the mortgages was not entitled 
to post diem interest. Mathura Das v. Baja Narindar Baha~ 
dur, 19 All. 39. distinguished. Gudri Koer v. Bhubaneswari 
Coomar Singh, 19 Oal. 19. and Moti Singh v. Bamohari Singh, 
24 Cal. 699, followed. Balwant Singh v, Gayan Singh, 35 

AH. 634 ^ ^ 

Parties — Suit for entire mortgage money and sale of enitre mortgaged 
property — Omtsston to implead certain persons interested — Decree 
to whieh plaintigs entitled.— a plaintiff mortgagee sued 
for the recovery of the whole of the mortgage money by the 
«al 0 of the whole of the mortgaged property, but by an over- 
sight omitted to implead certain persons who had acquired a 
share in the property subsequent to the mortgage m suit, it 
was held, that so much of the claim should be decreed as was 
nrnnortionate to the interests of the persons who were before 
the court. Ganesh Lal v. Chaban Singh, 35 All. 247 ... 

Bedemption— Construction of mortgage as to the terms of redemptton 
-Morttage and Uase to mortgagor eonlemporan^slv grant^ 
—Mortgage executed before Transfer of Proper^ Act (IV of 1882) 

force— Mortgagee 3 security reduced by portion of pro- 

'^be^g loUhtLl-Section 66 (a) of Transfer of 
T^rty oe mortgagee to eompensation.^Tho 

fresnondent) mortgaged to the defendant UppoHant) 

plaintiff ( P f ^ 25th of August 1880, for 

r "‘70 OoS^r eSt years. On the 29 Oh of AugusO (and so 
Rs. 7 y.uuu . ^ Qjaneously with the mortgage) a lease of 
practically exeonted by the mortgagee in 

the X°‘ee1or Tan annual rent Rs. 4.200 which 

favour of t “ ^ mortgage debt at the rate of 6 per 

represented interest mortgage contained a clause that " it is 

oent. per gg^sent of the parties that the profits of the 

agreed by m jg mortgagee in lieu of the 

property mortg ^mortgage money, and I. the mortgagor, shall 
interest on W ^jlggg profits. The mortgagee also shall 
have no claim interest on the mortgage money advanced 

have 30 after reciting the mortgage, referred to a 

by him. The mortgagor should be entitled to 

provision in one mortgaged property on condition 

sell a certain P° .j^g „hgie of the proceeds of the sale to 
that he handed gg. g[ .he mortgage debt,- and provided 

jH%“°nnd«®tb0 condition whatever sum of money the mort- 
bhafc to fcbe mortgagee in a lump sum should 

gagor should P y against the rent payable under 

be credited ano 
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bbe lease with interest at 8 annas per cent, per mensem. 
Subsequently three (urther charges were tacked on to the mort- 
gage, the latest of which was dated the 13th December 1892. 
In June 1888, the mortgagor was in arrear with his rent 
and the mortgagee brought a suit against him on which the 
mortgagor gave up possession of the property to the mort- 
gagee. In a suit for redemption (the right to redeem not 
being disputed), h^ld that the mortgagee was entitled 
under the terms of the mortgage to appropriate the profits of 
the mortgaged property in lieu of the interest on the mortgage 
money not paid by the mortgagor. Evidence of preliminary 
negotiations and previous conversations were not admissible to 
contradict or vary the terms of the mortgage (Evidence Act, 
section 92.) Held also that the mortgage and the lease were 
both parts of one and the same transaction. But there was no 
inconsistency between the two instruments nor would there 
have been any inoonsistencey if the mortgage itself had contain- 
ed a provision for granting a lease on the terms upon which the 
lease was actually granted. Held further that the original 
mortgage having been executed before the Transfer of Property 
Act came into operation, that Act was not applicable, notwith- 
standing that one of the further charges was executed subse- 
quently to that datf . Whatever might be the construction of 
s. 65 (a) .of that Act (which was cited in support of the mort- 
gagee's claim) he was not on the evidence and under the circum- 
stances of the present case entitled to compensation for any 
loss or damage occasioned by his security being diminished 
owing to a portion of the mortgaged property being successfully 
claimed from the mortgagor. AbdulIiAh Khan v. Bashbat 
Husain, 35 All. 48 

Suit for sale against auction purchaser of mortgaged property 
Evidence, admissibility of — Recital of receipt of consideration 
Estoppel — Held that an admission made by a mortgagor in a 
mortgage deed and also before the registering officer as to the 
receipt of consideration is admissible in evidence against the 
purchaser of the mortgaged property at an auction sale in exe- 
cution of a simple mouey decree. Bihari Lai v. Makhdum 
Bakhsh, I. L. R. 35 All. 194, followed. Manohar Singh v. 
Sumirla Kuar, 1. D. R. 17 All. 428. not followed. Mahomed 
Mozuffer Hossein v. Kishori Mohan Boy, I. L. R. 22 Cal. 909, 
referred to. Held also, that a purchaser at auction of the 
right, title and interest of the father alone in joint family pro- 
perty which had been mortgaged by the father was not entitled 
to raise the plea that the mortgage was made without legal 
necessity so long as there was time yet for the sons to ohallengo 
the purchase. Muhammad Muzamil-uHah Khan v. Mithu Halt 
I. Xj. R. 33 All. 783. distinguished. BaKHSHI RaM v . Lir*A- 

dhak,35A11. 353 **• 

See Act No. VII of 1870, s. 7. clause is, 35 All. 92, 94 

See Act No. Vll of 1870, sob. I, art. 1; soh. II, art. 11, 35 All. 470,,. 

See Act No. I of 1872, s. 68, 35 AH, 254 

See Act No. IV of 1882, ss. 59, 100, 35 All. 154 
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See Aob No. IX of 1908, s. 31. 35 All. 167 

See Aob No. XVI of 1908. s, 50. 35 All. 271 

See Civil and Bevenne Coarbs. 35 All. 464 

Setf Civil Prooedure Code (1908), or. XXXIV, r. 1; or, I, r. 9, 35 Al 
441 

See Civil Prooedure Code (1908). Or. XXXIV. r. 1, 35 All. 481 ! 

See Civil Procedure Code (1908), Or. XXXIV, r 8. 35 All. 116 . 

See Civil Prooedure Code (1908) Or, XXXIV, r. 14, 35 All. 518 

Stfe Evidence, 35 All. 194 

See Hindu law. 35 All. 311, 326, 428, 543, 571. 1237.1247.1380,1399.1418 

Proof of e^eoubion of — — , See Aob No. I of 1872, ss, 69 and 70, 35 
All. 364 

Muafidar. 

Mortgage — See Aob No. XIX of 1873, ss. 146, 148 and 167, 35 All 
190 

Muakhiza. 

See Mortgage, 34 All. 446 

Muhammadan law. 

Doioer^Interst ^Liability of widow in possession to account for 
proHts.^JIeld by the Full Bench bhab a Muhammadan widow 
who has been pub in possession by her husband, of his esbabe 
in lieu of her dower debt, is enbibled, when called upon by her 
husband’s heirs other than herself, bo aocounb for rents and 
pro6bs received by her during bhe time of her possession to 
claim interest at a reasonable rate upon her dower debt. The 
liability of the heirs of the husband not being personal the 
heir who sues the widow for possession fo his share is only 
liable to nay bhe proportionate part of the dower debt. Abdul 
Karirn VMaqbulan.l.h.n.S0 All. 315. Soorna Khatoon v. 
Atta^oon-nisia Khatoon, 2 Hay 210, Woomatool Fatima 

V Meer-un-nissa Khanum, 9 W. B, 318, Bakreedun v. 

Begum y. ^ ^ ^ ^ Bihijan, 5 B. L. 

^EOO^lla Chaudhti Wasi Ahmad v. Musammat Matna Bibi, 

5' A No 65 of 1904. decided 3rd July, 1906. referred to. 

deiarwiinatton at marriage whether dower ts to 

Sunnis deferred^ Presumption -Civil Procedure Code 

II r 2— Estoppel.— In the case of Muhammadans 
q^^^ineJ^suasioD. where it is not settled at the time of bhe 
of bhe wife's dower is to he prompt or deferred, 

“Twfu be prompt and part deferred, the proportion referable 
part ^ being regulated by custom, or. in the absence 

to sach OatOg y . «^<ArliiAc «.nf1 fcha Amnnnh nf 


122 


and brought by the wife during the 

followea. A . , tlie recovery of the prompt portion 

lifetime of a subsequent suit for the reoo- 

vlry^of the^dXrred portion. Umda Begam e. Mohammadi 
BegaM, ^ and wife as to satisfaction of wife s 

document - Mortgage-- Mahabatr-^ 
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Muhamtnadaa Law. — {Contd.). 

A Mnbammadaa made over to his wife, to whom a dower of 
Rs, 1,25.000 was due, certain property. In the deed of transfer 
it was stipulated (1) that the wife was to take possession of the 
property in lieu of her dower and enjoy the nsufruot ; (2) that 
the property was to revert to the husband if the wife prede- 
ceased him, the dower debt being deemed to have been dis- 
charged ; (3) that if the husband predeceased the wife the 
property was to become hers absolutely. Held that the tran- 
saction was neither a mortgage by conditional sale nor a 
mahabat^ but the wife obtained a right to enjoy the usufruct 
during her husband's lifetime, with the possibility of the interest 
developing into full ownership if the husband predeceased her. 
Mubarak- UN-NI3SA v. Mansab Hasan Khan, 33 All. 421 

Shias — Di&putc between husband and wife as to toife*s dower — Arbi^ 
iration — Awards transferring property of husband to wife — 
Further conveyance unnecessary. — -A Muhammadan husband 
and wife of the Sbia persuasion referred a dispute relating to 
the wife's dower to arbitrators, who, under a registered award, 
transferred the absolute ownership of the husband’s property in 
praescnti to the wife, reserved possession of it to the husband 
for life with control over the income, and provided that, in the 
event of the wife predeceasing the husband, he should continue 
in possession for life, while in the event of the husband dying 
before the wife, she should be owner and the heirs of the hus- 
band could not interfere. Mutation of names followed in 
favour of the wife, who executed a mukhtarnama in favour of 
her husband for the management of the property conveyed to 
her under the award : — Held, that the award was sufficient to 
transfer the ownership of the property covered by it inpraesenii 
to the wife, and no conveyance need have been executed. Ratn 
Sahhsh V. Moghlani Khanam, I. L. R. 26 All. 266, followed. 
Quaere^ whether an award is governed by Muhammadan law. 
Muhammad Talib Husain v, Inayati Jan, 33 All. 683 ... 

Suit for dower — Compromise— Family arrangement Transfer of ex-' 
pectancy^Act No. IV of 1882 (Transcfr of Property , Act h s. 
6(a). — A Muhammadan wife brought a suit for dower against 
her husband which resulted in a compromise, the terms being 
that the wife was given possession of some property in lieu of 
her dower and the husband retained possession of some other 
property for life, which life interest in case of urgent necessity 
he was authorized to sell or hypothecate, and it was agrem 
that on the death of the wife the persons who should be the 
heirs of both would be the owners of the properties. The wife 
predeceased her husband, who then transferred certain proper- 
ties in his own right and as heir of his wife, held that the 
promise was in the nature of a family settlement under which 
the husband was not oompetient to dispose of more than 
life interest in certain property therein named* The relinQUish- 
ment by the husband of his right to succeed as heir to his wife 
was not obnoxious to the prohibition contained in s. 6(a) of the 
Transfer of Property Act, 1889. Musammai Hurmat-ul’nissa 
Begam v. Allahdia Khan, 17 W.R. 108. Shams-un-din Qhulam 
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Husein v. Abdul Husain Kalim-ud-din* I. L. B. 31 Bom. 165, 
Kunhi Mamod v. Kunhi Moidiut I. L. B. 19 Mad. 176 and Ram 
Nirunjun Singh v. Prayag Singh, I. Ij. B. 8 Gal, 138, referred 
to. NA9iB-Uti-HAQ V. Faiyaz-0L-Rahman, 33 All. 457 ... 

Wag / — Charitable ohjeoi — Expenses of fatxha of executant — Burning 
lamps ‘in mosque — Salary of Hafiz. — Held by BanbbjI, 3. 
Stanlex O.J. duhitanic, that a waqfhy which a substantial por- 
tion of the income of the endowed property was appropriated for 
(1) ezpenges of the annual of the waqif, of her husband 
and members of her family; (2) the annual expenses of burning 
lamps in a mosque, and (3) the salary of Hafiz and readers of 
the Quran, was a valid waqf, and that there was a substantial 
dedication of the property to religious or ohantable purpos^. 
Mahomed Ahsanulla Chowdhri v. Amarchand K-imdu, 1. U R. 
17 Cal. 4 : 18 , Luchmepat v. Amir Alum.l. U K. « Oal. i/t>. 
Phul Chand v. Akhar Tar Khan. I. L. B. 11 iUl. 211. and Bifca 
Jan V. Kalb Husain. 6 A. U J. 115 ; I. L. B 31 All 136, 
referred to. KalUoola Sahib v. mseeruddeen. I. U B 18 Mad. 
201. and Fahir-ud-din Shah v. Kifa^at-ul-lah. 7 A. U U. J. 
1906 doubted. Per Stanley. O. J.-The general ° 

villages in the name of God is not sufficient to render the waqf 
valid in respect of so much of the property as has been dedicated 
Ixnressly for specific objects which are not proper objects of 
waof • yJifca ceremonies and the eading of the Quran in 
pr!l; do not seem to be such objects. Mazhab Husai^, .. 

Abdul Hadi Kban. 33 All. ... _-q 

s« Act No. XV ot 1877 sob II. ;;; 

See Act No. VII of 1889 ss. 2 and 33 327 

See Civil Procedvro Code (1882) ss. 325A, 33 

See Marriage, 33 All 90 

See Pre-emption. 33 AH 28, 299 ^ shrine~~^Possesion of 

Gift of a fixed share ^of,^rings jna<i^ receive a certain 
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382 

220 

166 

61 

202 


See Pre-emption, ad AM ^ s?irtne-Po5ses*on of 

ant ofa^xed ^ of the right to receive » oertain 

subject of gift . ^if^uiAvfmifiht be made at a particular shrine 
share of the offerings ^^ot to the doctrines of the 

was a valid n. Uir Nurudin 

Muhammadan Law^ 4 Bom 489 aistinguished. amhad-dd- 
Husatn Khan i. a-i. xx^t 

DIN V. ILAHI BaehS • oi document — Condition in deroga- 

Hanafi law — Gift ^ deed of gift of certain property 

tion of the grant inva ^ will remain owner 

provided as follows the said two-bhirda 

imalik) of “fall and and absolute owner of one-third 

Naki Kban will rema powers of an 

{malik kamtl o ^ jjaki Khan will be owner {maltk) 

owner with tespeob to 

of the other third aiso, civen for the maintenance of 

khewat. but ‘“Mohammad Shafi Khan, son of Muham- 

my minor ^^eased According to law, Naki Khan is 

mad Taqi ^Khan he must give the income of that 

guardian of Shafi - ^ ^anoe of the minor and Naki Khan 
one-third for the transfer over that one-third 

will not' have the power 
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Muhammadan Law. — (Gontd.). 

during the life of the minor. Held, on a oonsfaraotion 
of the deed, that the oondifaion against alienation was 
invalid ; but the oondition as to the payment of • one- 
third of the income to Muhammad Shah Khan was valid and 
attached to the property in the hands of a transferee who 
was found to have notice thereof. Navjab Umjad Ali Khan v, 
Musammcbt Mohumdee Begum, 11 Moo. I. A. 517, followed. 
Lali Jan v, Mohammad SHAFi Khan, 31 All. 178 
Quardian—Construction of will — Alienation of property of minor 
by his brother acting as executor of will and guardian of 
minor — Sale not binding on minor — Bight of suit to redeem 
mortgage, Act 27o. XV of 1877 {Indian Limitation Aet), S6h. 11$ 
Arts. 11 and 111. — A Muhammadan testator by bis will left all 
his property to bis four grandsons (brothers), but did not ex- 
pressly appoint any executors of his will or guardians of such of 
bis grand-children as might be minors at his death, nor was 
there in the will any intention to entrust the administration of 
the property to any particular individuals. The testator died in 
1887 ; and on the 15th of the June, 1889, the three elder 
grandsons on their own behalf, and nurporting to act also as 
the guardians of the fourth grandson, the respondent (plaintiff) 
then a minor, sold some of the property to the appellant 
(defendant). The appellant was a mortgagee of two vil- 
villages on the estate under two mortgages executed by the 
testator on the 2nd of December, 1885, and the 7th of August, 
1386 for ten years and seven years respectively; and the effect 
of the sale bad been to pay off the later mortgage on the smaller 
village, and other debts, by selling the larger village to the 
mortgagee. The respondent attained his majority in 1892 or 
18'J3, and treating the sale of the 15bh June, 1839, as a nullity, 
and mortgage as still subsisting, he tendered to the appellant 
the amount of mortgage money necessary to redeem the larger 
village, and on the appellant refusing to accept it, brought a 
suit for redemption on the 14th of September, 1905. Held that 
the elder brothers were not authorized either by the will or by 
the Muhammadan law bo act as guardians of the minor, and he 
was entitled on attaining his majority to treat the transaction 
of the 15th of June, 1889, as being void as against him. Held, 
also, that the possession of the appellant did not become ad- 
verse to the respondent until the expiry of the tei*m of the 
mortgage of 1885 namely, the 2nd of December, 1885, and 
therefore the suit was not barred by the 12 years period provi- 
ded by Art, 144 of soh. II of the Limitation Act (XV. of 
1877). Art. 44, sch. II, of the same Act was vnob appli- 
cable, as the sale was made not by a guardian but by an un- 
authorized person. Mata Din v. Ahmad Ali, 34 All. 213... 

Waqf — Bight of Muhammadans to worship in niosqi(es — Suit by t7i- 
dividatal M'tihammailansiwhose right is infringld — Civil Pfo- 
cf'dure Code (1908), Or. hr. 8. — Every Muhammadan who has 
a right to use a mosque for purposes of devotion is entitled to 
exercise such right without bindrarce and is competent to 
maintain a suit against anyone who interferes with its exercise, 
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bub if he brings his suit in his personal oapaoiby and nob on be- 
half of the whole Muhammadan oommuniby. the decision will 
be binding only as between bhe plaintiff and the defendant and 
oannob be taken advantage of by, or be binding on. the Muham- 
madan community in general. Jawahra v. Akbar Htisain 7 All. 
IIQ, ttnd Daso7idha7j V. Muhammad Abu NasaVt 33 All. 660i 
followed. Ram Csandba v. Am Mubammad, 35 All. 197 ... 

Waqf — Subsequent failure of title of waqif‘^Right of mutawalli to 
sue on indemnity bond executed in favour of waqif as purchaser 
— Bight o/p/aint»^ to shift basis of claim during suit — Practice 
— A purchased a village, bhe vendors giving him an indemnity 
bond in case he should be dispossessed. A then made a waqf 
of the property purchased, naming himself as mutawalli and 
after him his son M. A lost bhe property as bhe result of a suit, 
and subsequently (A meanwhile having died) M sued as muta- 
walli to enforce the terms of the indemnity bond. Held that the 
waqf was invalid, and that M, could not be permitted bo change 
the character of the suit by claiming as one of bhe heirs of A. 
Per Chamier, J: — Even if bhe waqf was valid, bhe mutawalli 
was nob entitled to miantain the suit in the absence of a trans- 
fer to him as such of bhe vendee’s rights under the indemnity. 

(LoornNo. I of 1900 ss. 87 (6) 147. 152. 3S All. 147 
Suit against member of a — , See Act (Lcoal) No. I of 1900. s. 49, 33 

All 540 

sAot. No. X of 1883. s. 10. 35 All. 308 ... 

Powers of — See Act (Local) No. I of 1900, s. 88, 35 All. 375 

""tS'Kl S:« NO. I .r 1904. 99. 94 All 991 

Municipal Election. 

35 All. 450 

Pefifion against elected member on ground of 

of persona- 

f^«2nLed toL pleaded after expiry of time for filing peti- 
Uon ^ ^ „>„nioipality Oled a petition 

the rules framed in that behalf by the Looal Government 
under the r ^1 ^ municipal election alleging 

against » ( personation of voters for vrhioh the oppo- 

mis stated to be legally responsible. The petition 
site Pf the time limited by law. Beld, that it was 

was filed ^itb which such petition was presented to 

oempetent to the oout^s^ amended by the addition of fresh in- 

siinoes of personation. Nawab Khan o. Muhammad Zamin. 

34 All. 649 .. 

“ STe C^a C1908). order XDVIll. rule 1. 33 All. 566 

Non-Joinder of parti^- 

See Parties. 33 All. 272 
Notice. ggg 77 gs All. 544 

is « £.S •!">«'' • “■ ” 
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Occupancy holding;. 

See Aob (Local) No. II ot 1901. s. 20. (2) 33 All. 136 
See Act (Local) No. II ot 1901. s. 21. 33 All. 779 
s. 22, 34 All. 419 


V •• 


See Bsfcopel. 34 All. 538 
35 All. 474 


Ss. 79 and 95, 35 All, 299 
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See Civil and Revenue Couibs, 35 Al!. 464 

Offence. _ ^ ^ 

“Involving a breach of the peace,*’ See CRlMIAAp PROOBDURB 
Code. s. 106, 33 All. 771 

See Landlord and Tenant, 33 All. 335 

Opium. 

See Act No, I op 1873, ss. 5, 9, 34 All. 319 

Ostensible owner. 

See Act No. IV op 1882. s. 41, 34 All. 22 

Parda-nashin Lady. 

Execution of deed depriving herself of nearly all her preperty 
Burden of proof — Requisites to be proved — Concurrent nndtngs on 
facts that burdenhad not been discharged — First court's dec^s^on 
on that point affirmed by appellate court — Finding suffictent to 
dispose of case.— K para-nashin lady, separated from her husband, 
unable to read or wribe. and 'withouh independent legal advice, 
created an endowment of practically her whole property by a dead 
of which she appointed the appellants (plaintiffs) trustees. In a 
suit for a declaration that the property was waqf and for pessos- 
sion of it. Held that, as they relied upon the deed, the onus 
was on the appellants to show that the nature and effect of lo 
had, at the time of its execution, been explained to and 
stood by the executant. Shambati Koeri v. Jago Bibi, I. L /** 
29 Cal. 749; L. R. 29 I. A. 127, followed. Upon the question 

whether that onus bad b 2 en discharged, the appella^ 

India affirmed the decision of the first court to the eff^t that it 

had not. hut nevertheless allowed an Join 

Council under s. 596 of the Civil Procedure Code (XIV of 182^1 

on the ground that the judement of the lower court bad not 
been wholhf affirmed. Held that the findings of the courts be- 
low amounted bo concurrent findings of fact which could not be 
disturbed on appeal, and there being no substantial question 
of law” the appeal must be dismissed. Karteppanan bervai v* 

Srinivasan Chetti. I. L. B. 25 Mad 21^ L. E- 29 I- A- 38. 
followed. Sajjad Husain v. Wazir Ali Khan, 34 All. .. 

to suits -Joint Hindu family— Managing members— Suit Jo 
recover debt due to 7 ne.mhe.rs of famtlv 
Power of managers to sue alone — Act No. FF L (^ 
Limitation Aco), flection <1% ^Parties added after expiry o/ 
period of limitatiooi.—SVh&ro joint family business has to bo 
carried on in the interests of the joint family as a whole, the 
managing members may properly be entrusted with the 
of making oontraots, giving receipts, and compromising or ai - 
charging claims ordinarily incidental to the business . an 
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where they are so eobrusbed and empowered bhey are enfaibled 
as bhe sole managers of the family bnsiness to make in their 
own names oontraots in the course of that bnsiness, and to 
maintain suits brought to enforce those oontraots wibhoub 
joining in the suib with them either as plaintiffs or defendants 
the other members of the family. J.rttfiacka2a Pillai v. Vythia^ 
linga Mudaliyar, I. L. R. 6 Mad. 27. approved, K. P. Kanna 
Pi$harody v, V. M. "Narayanan Somayajipad, I. b. R. 3 Mad. 
234, Pam&ehuk v. Paynlal Koondoot I. L. R. 6 Cal. 815, 
Imam-ud-din v. Liladhar, I. Ij. R. 14 AU. 524; and Alagappa 
Chetti V. Vallian CheHi. I. L. R. 18 Mad. 33 distinguished. 
In this case the original plaintiffs were the managing 
members of a joint family business of money-lending, en- 
trusted with and regularly exercising bhe power of doing 
everything necessary to aairy on the business. In the course 
of such business they contracted in their own names with the 
defendants for a loan, and on the accounts a balance was struck 
between the parties on the 9bh August 1901. In a suit brought 
by the managing members on the 3rd June 1904, and therefore 
within the period of limitation, to recover bhe amount due, the 
other members of bhe family were, on an objeobion by the de- 
fendanhs that the suib was improperly constituted, joined as 
nlaintiflson the 22nd August 1904. after the period of lim^a- 
tirn {or the suit had expired, and the defence was set up that 
under s 32 of the Limitation Aob (XV of 1877) the whole 
suit was barred. Held (reversing the deeision of the High Court) 
that The‘suit as orginally brought was properly constituted: that 
tofmembers of bhe family subsequently added wore «nneoes- 
^rtias • and that the suit was oonsequenbly not barred. 
eThan PBiaAD o, HAB NABAIN SINGH. 33 All. 272 

See HINDU law 31 All. 549. 572 

iZ7o^ S” 

to suit, 35 All. 441 

See Mortgage. 35 All. 

iee VENDOB AND PURCHASER. 35 All. 273 

Partition. . . preliminai 'If decree — Pinal 

Appeal— appcaf against final decree.- 

since the appe preliminary decree in a suit for partition 

appeal against tuo appeal the final decree 

cannot be hea preferred against that decree, 

has been passed and no PP ^ ^ 226. referred 

f ‘’•‘C baI ms " Badgobind. 33 All. 528 

See Aob No. ^ f 1901. s. 233 (fc). 33 All. 169 

See Act Local No. lU o ^ 33 

See Aob (Local) No. lu 

See Pre-emption. 3| Alb ^^3 

See Hindu Law, d dccr «— decree passed durxTig 

Appeal against / i^Qyqss objections filed against final decree — 
pendency preliminary decree mainiainabie.— Where the 
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plaintiffs in a suit for partition had preferred an appeal from 
the preliminary decree, and had also, in the defendant’s appeal 
from the final decree filed cross objections, it was held that there 
was no bar to the hearing of the plaintiffs' appeal against the 
preliminary decree. KuTiyA ]\d(il v. Bishumhhcir I. L- R. 

32 All. 225, and Narain Das v. Balgobind^ 8 A. L. J. 604:, dis- 
tinguished. Muhammad Akhtar Husain Khan v , Tabadduq 
Husain. 34 AIL 493 886 

Ses Hindu Law, 34 AIL 189, 234, 505 677, 706, 893 

See Joint owners, 34 AIL 113 ••• 826 

Suit for— See Act No. VII of 1870, sch. II, article 17 (vi), 34 All. 

184 ... 873 

See Act No. IV of 1893, ss. 1. 2 and 3, 35 All. 387 — 1289 

See Act (Local) No. HI of lyOl, ss. 107 and 111, 35 AIL 527, 

545 1387, 1402 

See Act (Local) No III of 1901. ss. 111. 112, and 233 (fc), 35 AIL 

126 "• 

See Civil Procedure Code (1908), s. 47, 35 AIL 243 ••• 1189 

See Civil Procedure Code (1908), Or. XX, r. 18, 35 All. 159 1131 

See Hindu Law. 35 AIL 41, 337, 543 1049, 1255, 1399 

Penalty. 

See Act No. VI of 1802. s. 74. 35 AIL 173 ... 

‘'Pension”. « 

See Act No. XXI of 1871, ss. 3. 4. 6 and 8. 33 All. 580 

Plaint, Amendment of. 

See Act No. IX of 1908, 33 AIL 616 
See Suit against an Idol, 33 AIL 735 

See Rules of Court of the 4th April 1894, r. 80 (1), Proviso, 33 
All, 374 
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413 
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Pleadings. 

Se« Hindu Law, 33 AIL 783 

Suit for cancellation of faihers will hro 2 ight by daughters — Plea of 
custom excluding daughters from inheritance — Custom not 
lowed to be raised in tkts suit. — On suit by the daughters of the 
testator for a declaration that a will alleged to have been execut- 
ed by their father was a false and fraudulent document and 
not binding on them, the defendants set up a custom by virtue 
of which the daughters, but not apparently daughters sons, 
were excluded from inheritance to their father’s property. Heldt 
that, as member of their father’s family, the daughters, who, 
but for the will, on the death of their mother, would take the 
property of their father, had a cause of action which entitled 
them to bring the suit,' and the issue whether or not a custom 
existed excluding them from inheritance was not a fit and proper 
issue to be determined in the present suit. RiSBLI v. BaHAK 
Ram. 34 AIL 351 

See Hindu Law, 35 All, 326 

Possession. 

Sec Muhammadan Law, 34 AIL 465 
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Possessory Suit. 

33 All. 674 

TiMe. 33 All. 174 
34 All. 538 

Power of attorney. 

See Aot No. II of 1899. s. 2 (21) and 60. 33 All. 487 

Practice. 

See Act No. IV of 1869. s. 23, 33 All. 500 

See Oivil Procedure Code (1908), Or. V, rr. 15 — 23, 33 All. 649 

See Suit against an idol, 33 All. 735 

See Civil Procedure Code (1908), Or. XXI, r. 35, 34 All. 150 

See Civil Procedure Code (1908), Or. Xlil, r. 22, 34 All. 140 

See Criminal Procedure Code, s. 476, 34 All. 267 

See £jxeoution of decree, 34 All. 518 

See Municipality, 34 All. 649 

See Privy Council, 34 All. 57 

See Act No. XV of 1877, s. 19 and soh. 11. art. 148, 35 All. 227 

Sec Juried iobion, 35 All. 63 

See Mubammadau Law, 35 All. 68 
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Pre*emption. , . ^ , 

Claim of pre^emptor based on purchase bu him of another share tn 

the same mahal — Claim made before confirmation of sale tn 
plaintiffs favour— Civil Procedure Code (1882), s. 316.— -ffeW 
with reference bo s. 316 of the Code of Civil Procedure, 1892, 
that a purchaser at auction sale in execution of a decree of a 
share in zamindari property does not become a co-sharer in the 
mahal, in which such property is situate until the sale has been 
oonOrmed in his favour. Hasan Ali v. Mian Jan Khan, 33 

All. 45 . . “* 

Muhammadan Lav)-~Shafi-i-sharik~-Shafi-i‘khaUt—-Shafi’%-jar^ 

Effect of perfect partition.— a mahal has been perfectly 
partitioned, no right of pre-emption under the Muhamm^an 
law subsists in favour of the owner of one of the new mahals m 
respect of the other new mahal or any portion of it on the 
ground of vicinage alone. Mahadeo Singh v. M^issamui ^eenut- 
un nissa. 11 W.B. C.B. 169. ShetJeh Mohamed Bossem w Shaw 

Uohsin All. 6 B. L. B. 41, and Abdul Bahtm Bhaj^g 

Sinah 1 L. B. 15 All. 104, referred to. Nor will the fact that 
a village ohaupal has remained undivided give the owner of 

either of the new 

owner o£ the other as a shafi-t-khaltt. Bahtab Singh v.Tahal 
Misscr 10 W.B. C.B. 314. and Sheikh Karim Bukshr. 
ud-di i Ahmad, 6 N. W.P. H.C. Eep. 377. distinguished Abdul 

BaiZ Than y. Kharog Sin,K I. A'‘A^«V2f,eferrid 

Puriaa Dutt v. Shaik Bunde Bossem, 15 W.B.O.B. 2^5 referred 

to But a right of pre-emption as shafi t-shartk may subsist m 

14 ’ iin in large estates equally with houses^ gardensi 

' a ground Shaikh Mohlmed Hossein v. Show 

and and Shaikh Karim Buksh v. Kamr- 

Manna Lai^ v. Hasira Jan, 33 All. 28 
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Wajib‘Ul- arz — Construction of document — Contract or custom — 
Presumption in absence of evidence that the record is one of cut- 
tom, — Where it is nob apparent, either from the language of the 
wa)ib-ul-arz itself or from other evidence, bhat the pre-emption 
clause of a v9ajib*ul-arz is merely the record of a new contract 
between the co-sharer, the presumption i^ that it is the record of 
a pre-ezisting custom. Majidan Bibi v. Shailch Kryatan, 
Weekly Notes. 1897, p. 3, followed. The pre-emptive 

clause of a wajib-ul-arz was headed “ Helabing to the right 
of pre-emption*’ and ran as follows: — “If a co-sharer has 
to sell and mortgage his haqiat — then at the time of trans- 
fer it will be incumbent that he should after giving informa- 
tion sell and mortgage for a proper price, &o., &o.” Held 
that this in the absence of evidence to the contrary indicated 
a pre-ozisting custom of pre-emption rather than a contract. 

Bhim Sen v. MoTt Bam. a 3 All. 85 

Wajib-ul-arz — Construction of document — “ Intiqal '* Perpetual 
lease. — Held bhat the word “ intiqal ’* used in the pre-emptive 
clause of wajib-ul-arz was wide enough to include a perpetual 
lease. Jagdam Sahai v. Mahahir Prasadi I.D.B, 28 All. 60, 
and Ahamad Alt Khan v. Ahmad, I. N. W. P. H. O. Bep. 101, 
referred to. IjALJi Misr v. Jagod TewaRI, 33 All. 104 

Wajib-ul-arz — Custom or contract — Construction of document 
Regulation — VII of 1882.— In a suit for pre-emption, wajib- 
ul-arz of 1839 and 1869, were produced. The preamble 
bo the former was worded thus : — ** Having well under- 
stood the following matters wo willingly accept them. 
It then dealt with the right of pre-emption in the follow- 
ing terms : — “ Mode of sale or transfer of whole or part of 
share.” giving the right; of pre-emption to co-sharers as against 
strangers, and concluded with the words ; ” therefore we write 
this iqra/rnama so that it may be of use in future.” The 
wajib-ul-arz of 1869 provided that “near co-sharers and 
other patbidars would have the right of pre-emption. Pre- 
ference anaongst them would be according to degrees of near- 
ness”: — Held, (Stanley, C. J. dissenting) ohat the wajib- 
ul-arzGS contained the record of custom and not of contract. 
Per Stalney. C. J.: — A custom to be binding must be unaltered, 
uniform, constant and dednite. If the settlemenb of 1833 
recorded a custom, then the oo-sharers in the village at the time 
of the later settlement of 1869 must be deemed bo have abro- 
gated it and to have adopted by agreement the right of pre- 
emption which it recorded in the later wajib-ul-arz as more 
suitable to the then ezisting conditions. The variance in the 
rights as do&ned in two wajib-ul-arzes leads to the conclusion 
that the right recorded in 1869, cannot be treated as a rigl^ 
existing by oustom. Per Knox and ChaMIEB, JJ.t The word 
iqrcir does not necessarily mean a contract. It means ratifioa- 
tton or assent. Retoraji Dubain v. Pahalwan Bhac'AT, 
33 All. 196 

Wajib-ul-arz — Construcuon of document — ^*Apna shafi- Muham- 
madan law, — 'A wajib-ul-arz provided that if any co-sharer of a 
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patti in the khalisa wished to sell his share, he would do so 
paying due respect to his own pre-emptor {apna shaii)t and if 
the latter refused and all the other pre-emptors of the village 
{aur sab shafian deh) refused then he might sell to a stranger. 
Held, that the expression apna shaft connoted nearness in space 
and not a blood« relationship, and therefore where the vendor 
and pre-emptor were oo-shareis in the same patbi, the vendee 
being a oo-sbarer in a different patti, the co-sharers in the same 
patti had a preferential right. IjAKHAN Singh v. Bishan Nath, 
33 All. 299 

Wajib-ul-arz ’-Construction of document --Partition of village^ 
New wajib-ul-arzes prepared after partition. — The wajib-ul-arz 
of a village before partition provided for pre-emption in the 
following way : — “ Rights of oo-sharers as among themselves on 
the basis of oustom or agreement. The custom of pre-emption 
obtains. In case of sale of property by a oo-sharer, another oo- 
aharer in the mauza can bring a suit for pre-emption. If he offers 
a low price, then the vendor can sell the property to a stranger.” 
The village waa divided by perfect partition into three mahals. 
New wajib-ul-arzes were drawn up after partition, and the 
condition as to pre-emption in each ran as follows 
“ Rights of oo-sharers inter se based on oustom or agreement. 
The custom of pre-emption prevails. In case one co- sharer 
sells his share {hakiat). another oo-sharer in the village 
ihi^isadar sharik mauza) can claim pre-emption. If he offers 
a f mailer price the seller can sell it to a stranger. The 
nlaiXff pre-emptor was a oo-sharer in a different mahal from 
that in 4^bich the property sold was situate The vendee was^a 
stranger to the village. The entire body of oo-sharers ,n the 
villa-l were Muhammadans of the same stock, and oont.nned so 
To to the time of partition. Eeld, upon a oonstruotion of the 
1 ^ nf ^he waiib-ul-arz and the circumstances of the case 

language o ) mnst succeed as against the stranger vendee 

hat a farS h t4en place. Janki v. Earn 
ithstanding nna^a ^ h,. Chephur u. 


"irpirruB .-28 A„.. 286. referred to. 
Abdul Hakim. 33 All. 296 


• •• 


, ^ ^ Vlmdence — Nature of evidence required to 

Wajih-uVarz -^'^^ZrTvrTLidion.--TL plaintiffs claimed a 
establisji a oontraot or custom, to pre-empt a sale of 

right based P property was situate in one of the 

zamindari property. plaintiffs were 

three mahals o I vendors in that mahal; the vendees 

not co-sharers village Suram oonsisbed of a single 

were sbra^^g®^- tillage waiib-ul-arz of that date contained the 
mahal. and to nre-empbion:— ‘’In future if any puttidar 

following reference * 4: * to a stranger 

wishes to tran in the patti khas, then pattidars 

Z 41 Ir and then digar pattidaran dch shall have 
in the f/to/c, ^ .. Jq 1883 perfect partition took place, 

a right to ' divided into three separate mahals. A 

and the yillag ^ for each of the now mahals 

b°t ‘n^aoh the provisions regarding pre-emption were copied 
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verbatim from the wajib-ul-arz of 1873. Heldt (1) that the 
plaintiffs had failed to establish any right of pre-emption based 
on contract ; (2) that the oral evidence was worthless as sup- 
porting the custom set up by the plaintiffs; and (3) that the 
evidence afforded by the wajib-ul-ar^ of 1873 and 1883 was 
quite insufficient to establish the right claimed by the plaint- 
iffs, if such right was to be regarded as one based on an alleged 
custom. Dalganjan Singh v. Kalka Singh, I. L. R. 32 All- li 
referred to : Auseri Lai v. Ram Bhajan Lai, 1. £». R. 37 All. 
602, and Sardar Singh v. Ijaz Hnsain Khan, I. L. R. 28 All. 
614, discussed. Ganga Singh v. Chbda LAti, 33 All. 605 

Wajib-ul arz — Notice of sale given to member of a joint Hindu 
famihj — Effect of such notice — Effect of conditional reply d^s- 
puiing amount of alleged consideration. — -Held that a person 
having a right of pre-emption does not lose it by refusing^ to 
purchase the property at the price at which it is offered to him, 
because he believes that such price is in excess of the real 
where such belief is entertained and expressed in good faith. 
Where the pre-empbor and his brothers were members of a 
joint Hindu family and the vendor addressed a notice to him 
and his brothers jointly, to which the pre-empbor's brother sent a 
reply. Held that the plaintiff pre-empbor was entitled to olai^ 
the benefft of this reply as it had been sent by himself. Lajja 
Prasad v. Debi Prasad, I. L. R. 3 All. 236, Amir Chand v. 
Ishar Das, Weekly Notes, 1882. p. 136, BhoU Bihi v. FaUrna 
Bibi, Weekly Notes. 1882, p. 46, and Karim Bahhsh v. Khtcda 
Bakhsh, I. L. R. 16 All. 247, followed. SRI KiSHAN SiNGH v. 
Bachcha Pande, 33 All. 637 

Conditional decree — Decretal amount deposited in court — Decree en- 
hanced in appeal — Additional payment mads not covenr%^ 
amount vyithdrawn aa costs. — A successful plaintiff pre-em^r 
deposited in court the amount of the decree in his favour, but 
subsequently withdrew therefrom the amount of the costs ae- 
oreed in his favour. On the amount payable being enhanoea 
on appeal he paid into Court the difference between the ongina 
and appellate decrees. Held that the decree had ^ 

complied with. Oopal Saran v. Ishri, I. L. R. 6 All. 35^ 
mukand v. Pancham, 1. L. R. 10 All. 400. Parmanand Baot v. 
Gohardhan Sahai, 1. L. R. 28 All. 676, and Bechai Singh v. 
Shami Nath, 8 A. L. J. Notes, p. 27, followed. Aui HuSAiN v. 
AMiN-DiiiiAH, 34 All. 596 

Muhammadan Law^Demand made *'on the 

made in the abadi which was part of the premises sola, y ® 
a person claiming pre-emption in respect of a certain zatnin 
share prove that be had made the demand with witnesses w i e 
sitting on his chabutra in the abadi, which formed part o 0 
premises sold, it was held that the demand of pre-emption wa 
a good demaod made *‘on the premises** within the meaning o 
the Muhammadan law. Kulsum Bihi v. Fakir M'^amm 
Khan. I. L. R. 18 All. 298. followed. MuhaMMAD U3MAN v. 

Muhammad AbduIj Ghapur, 34 All. 1 
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Muhcbmmtidan law — Taldb-i rnawasihut. — 'Where a person iramedi-' 
ately on bearing ot the sale of a house exolaimod **mera haq 
shafa hai'* and witbont any delay took the price and brought io 
to the vendee and olaimed the bouse, heli that the expression 
used by him coupled with the oiroumstanoes constituted a sufB- 
oient 6rst demand. Muhammad Abdul Eahman Khan v. Afuham- 
mad Khaut 8 A. D J. 270, distinguished. Muhammad Nazir 
Khan u. Makhdum Bakhsh, 34 All. 53 
Custom — Wajih-ul-arz^Owner of isolated revenue-free plots — Evidence 
of custom. — The pre-emptive clause of a wajib-ul-arz contained 
the following provision: — "If the owner of a share wish to sell it, 
he shall do so 6rst to bis near relation, who may be a co-sharer 
in the zamindari, and in case of his refusal to anyone he likes.** 
Meld that this by itself was not sufficient evidence of a custom 
giving owners of isolated revenue-free plots of land in the village 
a right to pre-empt. Mawasi u. Muii Ohand. 34 All. 434 
Wajib-ul'arz —Custom — Effect of Joining in the purchase a co- 
sharer having an inferior The vendee in a suit for pre- 

emption having equal rights with the pre-emptor disables 
himself from resisting a suit for pre emption as much by asso- 
ciating with himself in the purchase another co-sharer whose 
rights are inferior to those of the pre-emptor as by associating 
with himself a stranger. Gupteshwab Bam v. Bati Kirshna 


Ram, 34 All. 542 . , 

{Pre-mortgage)— Joint usufructuary mortgage— Further simple mort- 
gage on share of one mortgagor in favour of same mortgagee— 
What amount the claimants of the right to pre-mortgage are 
liable to pay. — Certain persons made a joint usufructuary 
morbeaga of their property. On the same day one of them 
executed a deed hy way of a further charge, or simple 
mortgage of his share in favour of the same mortgagee. 
In a suit for pre-mortgage, of his share in this second mort- 
eaeor it was held that the plaintiffs were nob liable to pay 
the sum secured by the deed of further charge, which was 
a seoarate and independent transaction, but were entitled to 
pre-mortgage upon paying such amount of the mortgage 
debt as was proportionate to the share of t-ue said mortgagor. 
Kalla v. Hakgian, ^ ^ All. 416 

Sac Lhttebs Patent, s, 10, o4 All. la t. j -u 

^ Sales to strangers unchallenged as evidence 

Custom custom— Mode in which such sales should be proved.-^ 

Xre tbe tbo.oxistence or non-exis- 

wuolo of nre-emptton, every instance of a sale to a 

^^ranaer is miterial evidence which the court ought to take in- 
stranger .weigh when coming to a conclusion on the 

to vaguo statement that tnaro had been sales to 

without the production of the sale deeds or certified 
strange without some further details of the sale is 

copies Drove ^ales to stranger^. Seioak Singh v. Qirja 

35 All. 472 y.f,.so\d at advanced price— Second sale sub- 

^ ^rifrfghi Tvre-erapUo'^ respect of the first.~A house in 
^ 1569 
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Pre-emption — (Coyiold,). 


Page 


bhe oity of Benaras subjacb to a customary right of pre-emption 
was sold for Bs, 1,150. The vendee resold it shortly after- 
wards to the defendant for Bs. 4,000. Held on suit brought to 
pre-empt the property at the’original price of Bs, 1,150, that the 
second sale was subiect to the right of pre-emption and thepre- 
emptor was only bound to pre-empt the first sale, making bhe 
subsequent vendee a party to the suit so as to bind him by the 
proceedings. Kamta Prasad v. Mohan Bhagat, I, Li. B. 32 All, 
45, referred to. Khettab Chandba BasU MaIjIK v. Nabin 
Kata Debi, 35 All. 386 

V/ajib-ul-arz — Partition oj village into several mahals — Dastur 
debi, relating to whole village — Suit by co-sharer of one rnahal 
against co-sharer of another mahal on ground of ncarnass in 
relationshsp to vendor.— The dastur dehi of a village divided 
into several mahals, but which nevertheless was held to be 
applicable to the whole village, and to represent an arrange- 
ment come to by the co-sharers in the village amongst them- 
selves, provided as to pre-emption, as follows : If a co-sharer 

want to sell his share, ha must sell first to near oo-sbarers, then 
in the patti, then in bhe mabal, then in the village. Held that 
the effect of this clause was to give to a co-sharer in one rnahal 
who was a relation of the vendor a preferential right of pre- 
emption over a co-sharer in another rnahal who was nob a rela- 
tion, Yad Bam v. Cheda Laij, 35 All. 478 
See O. P. Code. 35 All. 582 

—35 All. 296 

See liindu Law, 35 All. 564 
Pre-Mortgage. 

See Pre-emption, 34 All. 416 
“Presentation.” 

See Act No. Ill of 1877. s. 32. 34 All. 355 
35 All. 34 

See Act XVI of 1908, s. 32. 35 All. 72 
32, 35 All. 134 

Presumption. 

Set Act (Local) No. II of 1910, s. 201, 33 All. 799 

See Adverse possession, 33 All. 229 

See Custom, 33 All. 2&7 

See Hindu law, 33 All. 677 

See Land-holder and tenant, 33 All. 757 

See Muhammadan law, 33 All. 291 

See Act No. I of 1872, s. 108, 34 All. 36 

Sec Act No. Ill of 1877, ss. 32, 60, 75. 34 All. 253 

See Act No. Ill of 1877, ss. 32. 33, 34 All. 331 

See Act No, IV of 1882. s. 101, 34 All. 268 

See Act (Local) No 11 of 1901. ss. 166, 201, 34 All. 250 

See Mortgage, 34 All. 102 

—35 All. 1 

Primogeniture. 

See Hindu Law 34 All. 65 
Principal and Agent. 

See Act No. IX of 1872. s. 235, 34 All. 168 
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Principal and Agent. — {Conoid,). 

See Aob (Local) No. II of 1901, s. 194, 34 All. 92 
See Civil Procedure Code (1908), s. 20 (c), 34 All. 49 
Prior and subsequent Mortgagees. 

See Civil Procedure Code (lc82), s. 317, 33 All. 382 
See Mortgage. 33 AU. 101, 368, 370 
Prior and subsequent Incumbrancers. 

See Mortgage, 34 All. 102 
Priority. 

See Aob No. Ill of 1877, p. 50, 34 AH. 631 
See Civil Procedure Code, s. 11, 35 All. Ill 
See Aob No. XVI of 1908. s. 50, 35 All. 271 

Privy Council. 

iSce Civil Procedure Code (1908), sp. 105, 108,109, Or. XII, r. 23, 33 
All 391 

Order of His Majesty in , See Act No, XV of 18(7, Hoh. II, art. 

180, 33 All. 154 

See Arbitration. 33 All. 743 * , t j * i. *“ 

Practice —Point of law as a qronnd of appeal which had not been 

dealt with by the courts below — Appeal heard ex parte. It is 
contrary to the practice of the Judicial Committee to allow a point 
bo be raised on appeal before them which had not been discussed 
in the courts below, and on which their Lordships have not gob 
the assisbfikooe of those courts. JiT SiNGH u. Maharaj SingBi 

34 All. 67 

Appeal bo the, 36 All. 445 
Practice of, 35 All. 227 

Procedure Code (1882), ss. 10, 102 and 103, 33 All. 

See Civil Procedure Code (1908), Or. XVII, r. 3, Or. XLI, r. 27, 33 

<?/>#» {^iminal Procedure Cede, ss. 402 (3), 537, 33 All. 385 
c P'^TxLV Of I860. Ss. 182. 211. 34 All. 522 

sTe Civil Procedure Code (1908), Or. XVII. r. 3, Or. IX, r, 4, 34 

S.C ctv.l Seaure Code (1908) O, XXI. r, 23. 34 All. 612 

ill No IvV o°f‘ lOol: L 3ll'32. 52 and 87. 35 All. 34 

IZ Act (Local) No. I ^ f 243 

Sea Civil Procedure Cod ( gg 

Or. V, r. 1 and 2; Or. IX, r. 13, 35 

Or. IX, r. 8. 35 All. 105 !!! 

35 All. 331 
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See Ctifflinal Pf°“fcoL^ 0908^ Or.' XLI. r. 33. 34 All. 32 
See Civil Proeeauje Co^°(^„'a,, 107. 145. 34 All. 449 

Procedure Sode. e. 250. 34 All. 354 
Promissory Note. 

IS SnIToUCT, 91. 34 Ml. 159 
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Public Charitable or Religious Purposes/’ 

See Civil Prooadura Code (1882), s. 539, 34 All. 468 

Railway. 

See Act No. IX o£ 1890, ss. 75, 80. 34 All. 422 
See Act No. IX of 1890, s. 125, 34 All. 91 

Railway Company. 

Liability of—. See Act No. IX of 1890, s. 75, 34 All. 656 
Receipt. 

See Act No. II of 1899, s. 65, 34 All. 192 

See Act No. XVI of 1908. s. 17 (2) (xi), 34 All. 528 

Redemption. . 

See Act No. IV of 1882, s. 32, 33 All. 387 
See Civil Procedure Code (1882), ss. 13 and 43, 33 All. 302 
Sec Mortgage, 33 All. 97 
See Mortgage, 33 All. 393 
Sec Mortgage, 33 All. 434 
Redemption of Mortgage. 

See Bengal Regulation No. XV of 1793, 34 All. 261 
Sc® Civil Procedure Code (1908), s. 148 *, Or. XXXIV, r. 8, 34 All. 
389 

See Mortgage, 34 All. 620 , 

See Mortgage, 34 All. 659 ••• 

Extension of time for, SctJ C. P. Code, Or. XXXIV, r. 8, 35 All. 116. 

Registration. 

See Act No, I of 1869, 33 All. 344 

See Act No. Ill of 1877. ss. 17, 49. 33 All. 475 

See Act No. XVI of 1908, s. 49. 33 All. 728 

See Act No. Ill of l877. s. 32. 34 All. 355 

See Act No. Ill of 1877, ss. 3 2, 60. 75. 34 All 253 

See Act No. Ill of 1877, ss. 32, 33. 34 All. 331 

See Act No. Ill of 1877, s. 50, 34 All. 631 

See Act No. XVI of 1903, ss. 36. 7 3, 77, 34 All. 315 

See Act No. XVI of 1908, s. 17 (2) (xi), 34 All. 528 

See Act No. XVI of 1903. ss. 73. 74 , 77. 34 All. 165 ••• 

Gift — Consent of donor to registf Qtion of deed of gift of immovable 

property not easentiol to validity of gijt, — Held, that it is not 
essential to the validity of a gift of immovable property than 
registration of the deed by which such gift is effected should he 
either at the instance of or with the consent of the donor. Ramffl- 
mirtha Ayyan v. Gopala Ayyan, I. L. R. 19 Mad. 433 dissented 
from. Pakdati V. Bau Natu PatHAK, 35 All. 3 
Sec Act* No. Ill of 1877, s. 17 (n). 35 All. 202 
See Aob’No. HI of 1877, s. 21. 35 All. 250 
See Act No. XVI of 1908, ss. 17 (5). 49. 35 All. 624 

See Act No. XVI of 1908. ss. 31. 32, 52 and 87. 35 All. 34 

See Act No. XVI of 1908, s. 32, 35 All. 72 
See Act No. XVI of 1908, s. 32. 35 All. 134 

Regulations — 1 — VII. 

See Pre-emption, 33 All. 196 

1832— Vll. 

S. 9. See Hindu law, 33 All. 356 
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Release. 

of parb of morbgagad property, See MoRTaAGE, 3^ All. 606 
** Religious Assembly.’* 

See Act) No. XLV of 1860. s. 296, 34 All. 78 

Remand. 

See Civil Procedure Code (1903), ss. 105, 108, 109, Or. XLI, r. 23, 
33 All. 391 

See Civil Procedure Code, 34 All. 612 
See Civil Procedure Oode, Or. XLI, r. 23, 35 All. 427 

Rent Free Grant. 

Aob (Local) No. It of 1901, s. 158, 33 All. 553 

Res Judicata. 

See Aob No. I of 1872, s. 44. All. 143 

See Civil Proceduie Code (1882), ss. 13 and 43, 33 All. 302 

See Civil Procedure Oode (1882) ss. 13, 539, 33 All, 752 

See Civil Procedure Coda (1908) s. 11, 33 All. 51 

See Civil Procedure Code (1908) s. 11, 33 All. 151 

See Civil Procedure Code (1J08) s. 11, explanation VI, 33 All 493 

See Aob (Local) No. II of 1901. sc. 10, 202, 33 All. 607 

See Acb iLocal) No. II of 1901, s. 63, 33 All. 453 

See Award, 33 All. 490 

See Limibabion, 33 All. 264 

See Civil Procedure Code (1882), s. 43, 34 All. 17_, 

See Civil Procedure Code, s, 11, 31 All. 599 

See AcT no XV o£ 1877, s. 19 and Sob II. Art. 148. 35 All. 227 

See Civil Procadure Code, (1908). s. 11. 35 All. Ill 

See Civil Procedure Code. (1908), s. 11. 35 All. 187 

*^®**o{Tu‘t°dismisscd for default. See Civil Procedure Code (1908). 

Or. IX, rr. 8 and 9 ; s. 151, 34 All. 426 

Reversioner. , 

See Hindu Law, 34 AIK 207 

frorn orioinal dceree.-'Ybe effect 
of 4a grarrting of an appl.oat.orr for review .s to supersede the 
which is the subject of suoh application. No appeal 
th«efore. bo maintained against the decree anterior to the 
hub onlv acainsb the Fiibsequanb decree. Kiier Sen v. 
review, -^eekly Notes. 1890, p. 144, and Kanhanja Lai 

p; w I ^ E- 38 All. 240. followed. Vma Kun- 

distinguished. Bxru. 

See C^lf Pro'^oedurfc''od4 (wds), Or. XLYIII. r. 1, 33 All. 566 ... 

***''s^Aot No. I of 1877, s. 9- 3^ Alb 647 

T A^V^Bocalf No I°of^900, ss. 87 (5). 147. 152, 33 All. 147 ... 

^■ee Act (Bocal) No 1 oi r 

See Act No. IX of 1887. 

f: 4vil Procedure Code (1908, s. 1,5 34 A,^592 
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195. 35 All. 90 
439, 35 All. 109 
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Revision — {ConcldX 

See Jurisdiction, 34 All. 118 
See Criminal Procedure Code, s. 

See Criminal Procedure Code, s. 

Re- union. 

See Hindu law, 35 All. 41 

Reversioners. 

See Hindu law, 36 All. 326 

Riot 

See Criminal Procedure Code, s, 526, 33 All. 583 

Rules of Court of the 4th April 1894. R. 80 (1), Proviso. 

Pleader's fees — Fee certificate not filed at or before the hearing -tfee 
not paid before hearing —Discretion of Court. — ^eld on a 
struobion of r. 80 U) of the rules of Court of the 4th April 
1894, that the proviso to r. 30 only gives a court a discretion to 
accept a oertiticate for fees filed after the oommenoemenb of the 
bearing, but whatever might have bean intended, leaves no dis- 
cretion as to the allowance, on taxation, of a fee, which in fact 
was nob paid on or before the first hearing. Bank of Bengal, 
Cawnpore V. Kalka Das. 33 All. 374 

Act (Local) No. I of 1900, s. 128 (h) (i). 35 All. 24 
for regulation of municipal election. See Act (Local) Wo. 1 oi lyuu, 

s. 187. 35 All. 578 

Sale. 

Sec Construction of document, 33 All. 585 
See Consbruobion of document, 33 All. 337 
See Contract, 33 All. 166 

Confirmation of—, See Civil Procedure Code, (1882) s. 

Covenant for title— Claim made against purchaser comprised before 
suit brought— Bight of purchaser to claim indemnity from coye 
nantor, — The purchaser of immoveable property coiwerning 
which the seller has covenanted to indemnify the purchaser m 
the event of the title proving defective is not bound bj wai 
until a suit is brought and ho is deprived of the 
reason of a decree passed therein, bub. if a claim which P^' 
chaser has substantial reason to believe to be valid is 
against him, he may, after notice to the _- 

such claim and sue the oonvenantor on bis covenant bo ^ 

the amount paid by him to effect the !* 

CoTnpion. 3 B. and A. 407, referred to. DURGA KUNWAB 

Kali CuaraN, 35 All, 168 
See Act No, IX. of 1872, s. ll, 35 All. 370 
of goods. See Contract, 35 All. 325 

Sanction to Prosecute. 

See C. P. Code. s. 115, 33 All. 512 

S.e Act No. XLV of 1860. ss. I8l, 211. 34 All 522 •• 

See Criminal Procedure Code. s. 195 (7) {a) ib)yndjc\ 34 AH. iy*- 
See Criminal Procedure Code, ss. 195, 476, 34 All. 602 
Sec Criminal Procedure Code, s. 195 (c), 34 All. 654 
See Criminal Procedure Code, s. 407, 34 All. -244 
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Sanction to Prosecute— (OoncZi.). 

See Aob No. XLV of 1860. s. 199. 35 All. 58 
iSee Criminal Prooedare Code, s. 195, 35 All. 90 

Scribe. 

of dooumenl). See Aot: No. I of 1872, s. 63, 35 All. 254 

Search Warrant. 

See Aoh (Looal) No. IV of 1910, s. 63, 35 All. 358, 575 
Second Appeal. 

See Civil Procedure Code, (1882), ss. 584, 585, 34 All, 579 
Security to keep the Peace. 

See Criminal Procedure Code, s. 125, 35 All.' 103 
See Criminal Procedure Code, 0 . 106 (3) 33 All. 48 
See Criminal Procedure Code, s. 107, 33 All, 775 
See Criminal Procedure Code, s, 103, 33 All. 771 
See Criminal Procedure Code, s, 125, 33 AU. 624 
See Criminal Procedure Code, ss. 107. 145,i34 All. 449 

Sentence. ^ 

See Criminal Procedure Code, s. 106 (3), 33 All. 4b 

See Criminal Procedure Code, ss. 408, 415, 33 All. 510 

S t 

See Civil Procedure Code, Or. XXI, rr. 18, 19, 20, 33 All. 240 

t 1 n d 

Mortgage of. See Mortgage. 33 All. 434 

Special Damage. 

See Tort. 33 All. 287 

Specific Performance. o/ah 40 

See Aot No. I of 1877, 8. 30, 34 All. 43 

Aot No. II ot 1899, s. 65. 34 All. 192 

Stridhan. , , 

See Hindu Law, 34 AU. 234. 

Sub-Mortgage. ah cq 

See Aot. No. IV of 1882, s. 90, 34 AU. 63 

Local) No. II of 1901, s. 22, 34 All. 419 
iZ Mt (Local) No. II of 1901 , s. 22, 34 All. 653 

Hindu Law, 34 All. 66 

See Hindu Law. 34 All. 663 

Succession Certificate. _ 

See Aot No. VII of 1889. ss. 19. 23, 34 All. 148 

Suit against an o/ plaint— LiTniiation—Prac- 

^ /^i ^l/eksmuah as an idol is a juristic person capable of holding 

' i cnit resneoting property in which an idol is interest- 

tba name of the idol. 

nHhnueh ex n^essitate ret the prooeedings in the suit must be 
althoug person who represents the idol, usually the 

carried on by so«n^P ^ installed. Thakur 

manager of the y Chand, I. L. B. 19 All. 330. 

^eSa - 

^-aeainst member of a municipal board. Seo Aot (Local) No. I of 1900. 

s. 49. 33 AU. 540 
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Suit — {pontdX 

againsb a railway company. See Aob No. IX of 1890, s. 77, 33 All. 

*** 

for damages for breach of contraob. See Aob (Local) No. II of 1901, 

ss. 10, 20, 83. 33 All. 695 /-.qqAV 

for declaration that property is waqf. See Civil Procedure Code (1882J, 

BS. 30 and 539, 33 All. 660 

— — for resbibnbion of conjugal rights. See Marriage, 33 All. 90 • — 

for surplus collections made by mortgagee. See Civil Procedure Coda 

(1882\ s. 33 All. 214 

— — — in forma, pauperis. See Civil Procedure Code (1908), Or. XX.a.111, 

r. 1. 33 All. 237 /.ooo^ Vn 

Dismissal of — for dafault. See Civil Procedure Code (1882), ss. lu, 

102 and 103, 33 All. 560 ^ . • 

Dismissal of — for default. See Civil ProoedUfe* Code (1908), Or. 

XVII, r. 3 ; Or. XLI. r. 27^ 33 All. 690 

for restitution of conjugal rights, See Act No. VII of 1870, soh. 11, 

article 17 Wi). 33 All. 767 

for possession. See Act No. VII of 1870, s. 7, clause V{b\ 33 AU- ^05. 

for compensation for breach of contract. See Contract, 34 AU. 429 ... 

through-booked goods. See Aob No. IX of 1890, sS. 75, 80, 34 

All. 422 . ^ 

for declaration of invalidity of an adoption S^ctt dismissed as time- 

debarred from obtaining a decree for posses- 
sion on tule.—V^hen the setting aside of an adoption is essen- 
tial to the granting of a deorea for possession of immovable 
property, the fact that a suit bo set aside the adoption has be- 
come time-barred is a bar to the granting of a decree for pos- 
session on title. Lachman Lai Chowdhri v. Kanhaija Lai 
Motoar, 1. L. B. 22 Cal. 609. referred to. Nathu Stngh v. Gulab 
Singh, I. L. B. 17 All. 167. and Chandania 
I. L B. 26 All. 40, distinguished. ChunnI Lal v. SITA BAM, 

34 All. 8 ^ T ;i* QA aVi* 

relating bo payments in the nature of cesses. See Jurisdiction. 34 All. 

—for parhibion. S« Aob No. VII of 1870. Soh. 11. Arb. 17 (vi). 34 All. 

—for proelia. See Aob (Looal) No. II of 1901. 163 

for recovery of joint possession. See Civil'Proccdure Code, (190 }, 

Or. XXI. r. 35, 34 All. 250 * , xv f lonfl q 29 

for restitution of conjugal rights. Sea Aob No. IX of 1908, s. . 

in Mma pauperis. See Civil Procedure Code (1882\ s. 411, 34 All. 

to oompal registration. See Act No. XVI of 1908, ss. 73, 74, 77, 

— tocom^Wogfs^tration. Sea Act No. XVI of 1908. ss. 36. 73. 77, 

34 All. 315 ,, 

— — to recover arrears of annuity charged on / i qQ 

Act No. IX of 1908. Scb. I. Arts. Il6. 120. 131 and 133. 

34 All. 246 ^ *10-77 

~to recover rent on a registered lease. See Act No. XV ot iom, 

Soh. II, Art. 110, 34 All. 464 
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Sait — {Conoid,), 


* to set aside aUenation made by a Hindu widow. See Hindu laWi 34 

All. 207 ••• 

— — Dismissal of— S ac Civil Prooedure Code (1908), Or. XVII, r. 3 ; 

Or. IX, r. 4, 34 All, i23 i 

— for deolaratiODi 35 All. 149 v 

35 All. 145 

for foreclosure, 35 All. 378 

for Malikbana, 35 All. 185 

— — Dismissal of, 35 All. 331 

Summons. 

See Civil Prooedure Code (1908), Or. V, rr. 15—23, 33 All, 649 ... 

'^^^^SMement of Oudh—Taluqdar settled with on terms as to which no* 

evidence could be qiven — SecoTid summary settlement^— VUlOtyes 
included in taluqdar's estate and not recovered by vayment of 
money due on account of them ^Trustee or Uen-holder — Bedem/p- 
tion barred htj Act Bo. 1 of 1869, s.G^Adversepossesston.^This 
appeal related to certain villages in Oudh which belonged prior 
to the annexation of that Province to the widow of the predeoes- 
cor in title of the appellants, and were, under soma arrange- 
ment of the exact nature of which there was no evidence, in- 
cluded in the estate of the ancestor of the respondent, a taluq- 
dar, in whose possession they were found at the settlement in 
185*9 The widow at that time applied as owner for the settle* 
ment of the villages. Her claim was resisted by the agent of 
the taluqdar on the ground that he was entitled to possession 
until sums paid by him on account of the villages were paid off; 
and the settlement was made “in accordance with possession," 
the widow being directed by the settlement officer to proceed 

bv separate application to get the villages released by payment 

nf the money due by her ; but she took no steps to get the pro- 
nertv released : and when in 1867 she applied for regular settle- 
ment of the villages her claim was dismissed on 31st October 
?B68. on the ground that they were included m the sanad 
Granted by Government to the taluqdar. In a suit brought in 
?q05 by representatives of the widow for possession of a share 
of the property on the ground that the settlement proceedings 
?n 1869 constituted the taluqdar either a mortgagee or a trus- 
on behalf of the widow it was admitted that the claim 

for redemption was barred by s. 6 of A^ ^69. 

nM (upholding the decision of the Court of the Judicial Com- 
missioner) that there was no warrant for the contention that 
the correlative obligation that lay on the taluqdar to release the 
villaees on payment of the money due on account of them 
created a trust or constituted him a trueteo for the widow, who 
took no steps to comply with directions of the sebblemenfe 
officer, and allowed the taluqdar to remain in possession and 
set up*a distinctly adverse title in 1867, when she applied for 
tegular Betftlement. Hasan Jafar y. Muhammad Ashari, I. L. B. 
36 Cal. 879 ; L. R. 26 I. A. 229 distinguished. From the date 
of the dismissal of her application in 1868, possession was 
adverse to her, and the suit not having been brought until 
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Taluqdar — {Goncld.). 

1905, was clearly barred by Upse of time. MuhammAD Bakab 
V, Mdhammad Bakar Adi khan, 33 All. 125 

See Act No. 1 of 1869, 33 All. 

Taxing Judge. j 

Koierenca by—, to Bench. See Act No. VII of 1870, ss. 5 and 7, 
33 All. 20 

Title. 

Evidence of—. See Act No. XVI of 1908, s. 49. 33 All. 728 

Tort. ^ 

Public nuisance — Closure of public road — Eight of suit — Special 
damage. — Held that stopping a highway, and thereby rendering 
it necessary for a ■ person to make a detonr is such a special 
^ damage as would jusQify him in instituting a suit for removal of 
•ihe obstructions. Hart v. Bassettt 13 Jones’ Boports, 156, and 
Blagrave v. The Bristol H ater Works Company, 1 H. and N, 
369, referred to. Ram Chandra v. Joxi Pba-ad, 33 All. 287. 

See Easement, 33 All, 6i9 
Transfer. 

See Act No. XLV of 1860, s. 182, 33 All, 163 

See Criminal Procedure Code. s. 526, 33 All. 583 
Trespass. 

6ee Act No. XLV of 1860, s. 297, 33 All. 773 

Trust. 

See Civil Procedure Code (1882), ss. 13, 539, 33 All. 762 

See Taluqdar, 33 All. 125 
“ Uncertainty.” 

Scti Hindu law, 33 All. 793 
Valuation. 

Of appeal. See Appeal, 33 All. 634 
Valuation of Land. 

See Act No. I of 1694. s. 23, 33 All. 733 

Vendor and purchaser. 

Sale to raise funds for litigation — Transfer whilst vendor was out 
of possession — Agreement depending on success of litigation— 
Transfer of undivided share in joint ancestral property — Inte^ 
rest in property giving light to sue — Vendee and provider of 
funds made co-ptaintitf s» — The original plaintififs in the two 
suits out of which these appeals arose were in one suit the 
sons, and in the other the grandson of the heads and managers 
of two distinct joint Hindu families, owners of an estate in 
Oudb, by whom alienations of the joint ancestral property " 
had been made in favour of the appellant, whom they sued in 
ejectment to set aside those alienations on the ground that the 
managing members bad no power to ibake them. As they re- 
quired funds to enable them to prosecute the suits, they entered 
into agreements with a third person (who was made a oo-plain- 
tifi in the suits and was now respondent) to the efiect that '* in 
the share of each of them in the property he will be a oo-sharer 
of a onO'baU share, and the remaining one-half share will, be- 
long to us . He will bear the entire expenses in 

oonnoxion with the suit, and in case of success be will be 
entitled to proprietary possession of the above mentioned one- 
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Vindor and Purchaser. — (OofwW.). PaoB 

half sbarei or one-half of fche share which may be decreed which 
can recaam joinb or be partitioned by him as he pleases.' 

** In the course of the litigation the original plamtiHs com- 

^ promised the suits with the appellant and withdrew from 

them leaving the respondent to prosecute them alone. Meld 
(reversing on this point the decision of the Courts in 
India) that the agreements (which constituted his only right to 
sue) oonterred upon the respondent no present right to the pos- 
session of any share in the property in suit. Ho would only 
have the right to possession in case of success, and success 
had not been aohieved. Until then be was merely a oo-owner 
in a certain undivided share of the property. There was no 
present grant or assignment to him of any separate abate of 
the property, divided or undivided and he could not therefore 
maintain the suit. Achat Bam v. Kazim Butatn Khan* 27 All. 

271; L. B. 32 1. A. IIS distinguished. BaSaNT Sibgh v. 
MAnABlB PbaSad, 35 All. 273 
Sea Contract, 35 All. 325 
WntfariniE Contract. 

See Act No. IX. of 1872, s. 30, 33 All, 219 

XXI of 1871. ss. 3. i, 6 and 8. 33 All. 580 

33 All. 85. 10.. 196. 996. 999. 605. 63J^^_ 
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Pre-emption, 35 All. 4<8 

See Civil Procedure Code, (1882), ss. 584, 585, 34 All. 579 
See Letters Patent, s. lO. 3^ Alh 13 
See Pre-emption 34 All. 434, 542 

Qiyjl Procedure Code (1882), ss. 30 and 539, 33 All. 660 

See Muhammadan Law, 33 AU, 400 
See Civil Piocedure Code, s. 92 (1) 35 All. 98 
See Civil Procedure Code. (1908), s. 92, 36 All. 459 
See Muhammadan law, 36 All. 68, 197 

Warrant. , „ , iio. 36 AU. 407 

See Criminal Prooedura Code. 55, 56 and liO 

For search o£ bouse. See Aot No. Ill of l867, s. o, o» mi. oai ... 
respeoting flow of. 33 AU. 619 
^®*Sea Land-holder and tenanfc, 35 All 392 

Will. effect after deaihes of testa- 

Construction of c o jjcgatee surviving testator hm predeceasing 

ior and hts f^,.i^^aent interest . — Oneiiexeouted will whereby 
wife— Vested ot after the death of himself aud his wife 

ho Sav® al s p ^ ^ nephew D. D survived the tes- 

M. Meld that X> took a vested interest in 

wBiob was transmissible to his sons, hhagbati 

f T 4.S3 followed. BibaSo V. Muni bal, 33 All. 558 
S Civil Pr^"^® (188^^). s. -iSA. 33 AIL 233 
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Will.— (Confci.) 


A 


Sae Consbruobion of dooumenb, 33 All. 66, 665 

See Hindu Law, 33 All 41 , j ^ 

Construction of wiU--Rules of jusHoe equity and good coffyctence— 
Deoise to eldest son and his lawful male children affording to 
law of inheritance — Mortgages testator as full 

and mortgages made by son with a^r%sl»<e/or tv® only Rtgh^ 

of mortyagee^ Alternative case set up oi^ a!?P^t^-Oosts.^l. o. 

a domiciled residenb of the North "WestWa Ptowino.es of India, 
died on the 9bh of November. 1864. leaving a will dated the 
22nd of Ootober. 1P64. and therefore before the Indian Suooes- 
sion Act (X of 1865) came into force whereby he made provi- 
sion that certain viUagev, houses and other property should at 
my demise descend to my eldest son T» B. and to his lawiul 
male children according to the law of inheritance and in the 
event of my eldest eon T. B. S. dying without lawful male ohiW-^ 
ren to my female children, or in the event of their death to the 
female children born in wedlock of my sons in succession. 
The testator bad in 1853 mortgaged bis property to the extent ot 
Rs. 50,000 with interest and his son T. B. 6*. after he succeeded 
to the property, further mortgaged it in 1867, 1869, and 1874, 
and in execution of decrees obtained against him on those mort- 
cages the property was sold and his interest herein 
by the various auction purchasers. T. B. S. died in 1900, with- 
out lawful male children and was succeeded by 
of the testator, the present appellant, who in 1905 and lyob 
brought the present suits for ejectment against the auction 
purchasers, in which he prayed for decrees for full 
tary possession ’* and the suits were .d^alt with on that footing 
in the Courts in India, the High Court, however only dismissing 
the suits because there Was no specific claim for 
On his appeal part of the appellant s case was that the tlign 

Court instead of dismissing the suits, should have 

for possession conditional upon payment of the e ^ -i, 

ing on the estate of the testator ; and. during 

was oonoeded by. oounsei tbot, ^ n the oonstraobion of the 

will the appellanli was only a life-tenant of the 

He ftf that the regulation of the suooession 

to be determined by the rule of ‘ iustioe ^ ,^nd 

soienoe,” that the bequest was to be read in rts “““ 

together, and that so read there was m it no wtatlar 

son T. B. S. should have an absolute ownership = ‘'’f 5,®®^ 
intended to regulate the succession after the death of l.a^ o. 
and settle the mode of the subsequent enjoyment of P 0 * 

petty, and such detailed regulations w®''® °“ly . t': 

Ly and entirely in place it T. B. S was u>t®nded to ha 
merely a tenant for life. Behl, therefore, that the rights 
under mortgages granted by T. B. S. ceased at his * 

and that the appellant, as the next male heir, was en- 
titled to the enjoyment of the estate for life free from 
any rights so acquired. The case, however, was very different 
with regard to the rights acquired under mortgages granted by^ 
the testator himself. Even if T. B. S. renewed such mortgages 
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